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Cyril Dennison

Chairperson.

The Honorable Justice R.G.Atkinson
The Queensland Law Reform Commission
“Review of Guardianship Laws”

PO Box 13312

George Street Post Shop

Brisbane QLD 4003

SUBMISSION TO THE QUEENSLAND LAW REFORM COMMISSION
“REVIEW of GUARDIANSHIP LAWS”

Acknowledging the Supreme Courts “parens patrie jurisdiction
and the application of Common Law.

“ WITHOUT PREJUDICE ”

For the Law Reform Commission and other interested parties to make sense or
obtain benefit from this submission it would be appropriate for me to furnish
factual background information which will support suggestions or argument put,
in relation to the Queensland Law Reform discussion paper.

The question that has to be asked is, “are we all Australians first, or are we
Queenslanders, Victorian, South Australians, etc, first and Australian second”
under State legislation or the Australian Constitution.

That question goes to our individual “rights, obligations and the benefits” we all
share under multiple legislations as citizens of this great country.

However, you cannot apply the Law or Legislation of two independent States,
(eg) Victoria and the State of Queensland to the one accident that occurred in
the State of Victoria, in a non common law imposed settlement.

Particularly if legislation of the principle State is mandatory, and obstructs and
compromises the course of natural justice and common law.
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To the question asked by the QC engaged to represent my daughter,
of the QC for the defendant, FAI Insurance.

“who is going to pay for or look after the Plaintiff the 56 uncompensated
carer hours per week?” the reply “the Legislation- Law of the State of
Victoria expects Mr Dennison too continue look after his daughter the
same as he has in the past” quote unquote.

The end result is that legislation assisted the original defendant (FAI Insurance)
and the State of Victoria (TAC Insurance) too abrogate their responsibility to
my daughter and her family and hundreds of other Australian citizens like her.

FACTS:
(a) My daughter was a resident of Canberra, her car was registered in
ACT, CTP and Comprehensive Insurance with Suncorp Insurance.
The other party was resident of NSW, their hire car was registered in
NSW with CTP and Comprehensive insurance with a FAI in NSW.
The accident occurred in Orbost in Victoria.

(b) Under common law she was paid out in full within three days of me
filing a claim for her car that was written off, it was a absolute wreck.
Under common law the driver of the vehicle at fault was fined, and had
three demerit points added to his NSW License

(c¢) I believe the interference by TAC Insurance personal of an Australian
citizens rights to appropriate medical treatment immediately outside an
intensive care facility coercively requesting the signing of documents
authorizing TAC Insurance to pay medical fees associated with that
accident, when as a Australian citizen it was their right under Federal
legislation to have those costs met by Medicare who would have in turn
been re-imbursed by FAI Insurance.

It was that very incident, and Section 60 of the TAC Act 1986 that has
compromised Common Law, and natural Justice.

(d) What are the consequences of “Section 60 of the TAC Act 1986”
too Australian citizens, whether residents or tourist to State of Victoria
who have the misfortune to be involved in a car accident there.

(e) The State of Victoria would claim theirs is a no fault legislation.
(con’t page 4)
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(f) The consequences of: “Section 60 of the TAC Act 1986”

. Obstructs and denies the course of natural justice, with intent.

. Obstructs and denies the course of Common Law, with intent.

. Interferes with Medicare rights of Australian citizens.

- Defrauds injured party of their just entitled compensation

. Passes the time and cost of uncompensated care, to the family

- It prejudices the rights of the recipient of reduced compensation
to equal standing under Australian Social Security system.

7. The Cornelia Rau factor:

Detains, conscripts, and subjugates a parent or parents

to the uncompensated care over years to the injured party.

U A W~

This detention prevents a parent or parents seeking and
obtaining gainful employment suited to their qualifications
and experience, to earn, save and acure assets for their future

In our democracy an Australian citizen would normally have
to commit a crime be found guilty in a Court of law before
being jailed (detained) and restricted from earning a income.
8. This legislated withholding of just compensation is a cost that
will eventually to be bourne by the Commonwealth / taxpayer.
9. Even though this legislation prevents a settlement under
“common law” the imposed settlement presents further problems
10. It is the practise of Supreme Courts across Australia to mandate
management of larger compensation settlements, whether
negotiated or imposed to the management by the State (ie)
Public Trustee or Trustee companies.
11. So Australia being a very mobile society, inexpensive inter
and intrastate travel, the likelihood of having to comfort the
impact of legislation of different States on the one incident is
considerable. (eg)
12. We have Enduring Power of Attorney of my daughter, we
attend to all matters, personal, medical, and financial, legal, etc.
13. Yet the appointment of the Public Trustee (Qld) further
subjugates the person compensated and her family to the Law
or Legislation of the State of Queensland in a non common law
imposed settlement from Victoria. Double jeopardy.
14. The negative impacts of that appointment, are the needless and
fees and charges, investment by the Trustee of settlement funds
in markets not of interest to the compensated party.
15. Parents of the injured persons now having to account to the
law and legislation of a different State. (con’t page 5)
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16. Our EPA is lawful, fully used to the benefit of my daughter
was not revoked by the Supreme Court.
Yet, we have the State claiming to be the Power of Attorney
who appointed them? not with our authority or knowledge.

Chapter 9
Enduring Power of Attorney Act 1998

Questions and Answers:

Q9.1
Q9.2

Q9.3

Q9.4(d)

Q9.5(a)

(b)
Q9.6

(9.68)

(9.69)

(9.70)

Q9.7
Q9.8

“Eligible Attorney” Yes, no change needed.
Section 29(1)(c) make them Administrator only

No, because a person may or may not have a criminal
history does not mean they are necessarily going to rip
off the (Donor) or that their history precludes or prevents
them from making informed “health decisions”

As long as their history in known to the Donor

Would a incurred criminal history post the EPA appointment
Void that appointment ?

»

Or if the (Donor) was aware of their changed history of their
appointed EPA, would it still remain valid?

Yes, as it is subject to the Power of Attorney Act 1998 it can
not seek or defer to the Public Trustee Act 1978 to evade
disclosures, or FOI inquiry, etc etc,.

[19 [1% (19
No Limit
Good Idea.
Exercise should be monitored by JP or Commissioner of
Declarations.

Communicate date.
Yes

No, should be “Appointment Specific.”
(con’t page 6)
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Questions and Answers

Q9.9

Q9.10

Q9.11

Q9.14

Q9.15

Q9.16

Q9.17(a)
(b)
(c)

Q9.18(d)

Q9.19

Yes, separate booklet, with a check box on form
acknowledging it had been read.

Should only be about two pages and include a Doctors
signature confirm the Donors capacity authorizing the EPA

The form, or “Form specific appointment” should state the
commencement date or “upon lawful incapacity.”

Yes

(a) All Enduring Power of Attorney should be registered at
the Supreme Court, as the Power of Attorney Act 1998 is not
part of the Guardianship and Administration Act 2000, and
therefore should not come under their Jurisdiction until it is
in use and there maybe justifiable reason for the GAT to
interference.

No, other than formal registration in the Supreme Court and
witnessed by a Medical Doctor, as to the persons capacity at
the time of authorizing the EPA. (ie) of sound mind, and
freedom of choice

invasion of privacy of Donor and intended EPA.

(19 113 (19 [13

[13 [13 [13 [

Is a presumptive question and suggests that a decision has
already been made for this to be managed by the Tribunal

EPA’s are a private or family matter a vehicle to address
future or current matters privy to their situation and not for
authorization by a Tribunal or bureaucracy.

No, an assumption has been made in that question that the
Tribunal has knowledge of the EPA existence.

The major strength of an EPA is its privacy to the person or
family who made it, to exclude interference of third parties,
like the GAT, Public Trustee and the like, from health
decisions, financial, and family matters.

(con’t page 7)
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Questions and answers

Q9.20

Q9.21

Q9.22

Q9.23(a)
(b)
(©
(d)

Q9.24

Q9.25

Q9.26
Q9.27

Q9.28

(a)
(®)
(c)

No, appraisal form need or should have to be obtained for
the EPA to get on with doing what it was requested or
mandated to do by the Donor

There are no difficulties with Section 34 of the Powers of
Attorney Act 1998.

It is precise, common sense, requires no amendment.

Certainly of New Zealand, as we have close ties with that
country, high tourism / visitor turnover in either direction
with Queensland a major recipient of immigrants from that
country.

Other countries, No! rely on Common Law and Juris
Prudence.

Our experiences as a Nation and the application process that
potential migrants go through, should be the yard stick.

If they want to live here, then the law and Legislation of this
Nation apply. Let that be a National decision.

Yes!

Yes!

No -- Interference.
No

No

part (a) include.
part (b) include.

No.
No.

The Powers of Attorney Act 1998 should not be subject to a
Tribunal for a decision.

(11 19 6
[13 143 b

[13 [ 1]
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Questions and Answers

Q9.29

Q9.30

Q10.1

Q10.2

Q10.3

Q10.4

Q10.5

(@)
(b)
(©)

No
No
No

No mandatory periodic auditing of Enduring Powers of
Attorney.

An EPA is in the greater majority established between the
Donor and his or her agreed implementer when the donor has
full capacity and knows what they are doing, it is for private
and personal matters, private business, not for bureaucratic
involvement.

If an EPA has or is behaving or conduct of his duties is not
appropriate it will surface and the appropriate action can then
be taken under the Act or Common Law.

The whole reason and concept of the Enduring Power of
Attorney (EPA) is for the private autonomy and confidential
management and implementation of the Donors wishes and
expectations. Not for the interference of third parties.

Chapter 10
Statutory Health Attorneys

The current scheme for “statutory health attorney” under the
Powers of Attorney Act 1998 in the majority has the right
balance, it certainly has in my family’s situation.

The name “statutory health attorney” should remain, but
could be expanded to read “statutory health attorney /
nominee”.

No! “Close and continuing relationship” is sufficient.

No!

No, include “senior available next of kin or blood relative”
(con’t page 9)
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Questions and Answers

Q10.6
Q10.7

Q10.8

Q10.9
(a)
(b)
()

Q10.10

Q10.13

Q10.14

Q11.1

No.
Yes, with the modification, “include close friend”

No, it should read, “Close friend and or senior available next
of kin or blood relative”

Yes, At least 18 years of age or able to vote.

Yes.

No, poorly put question that can catch an Enduring Power of
Attorney, who in the majority of cases, are the primary
unpaid carer, service provider — arranger or manager, and are
resident with the Donor.

They would have the most intimate and appropriate
knowledge of the Donor.

Could be amended to "’statutory health attorney / nominee”
for the cases where there may be two (2) or more EPA’s.

Yes, should be amended to “unpaid carer” then the “senior
next of kin”

(a)Is currently fully addressed under section 62(1) of the
Power of Attorney Act 1998.

(b)Is currently fully addressed under section 62(2) of the
Power of Attorney Act 1998.

Chapter 11
Advanced Health Directives

Yes, to the extent that it would address the Donor’s wishes
and needs.

But there needs to be some form of (1) registration and (2)
advice when the treating doctor or hospital should become
aware of the existence of the document, the Advance Health
Directive.

(con’t page 10)
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Questions and answers

Q11.1 con’t
As callous as this may sound living in a 1st world country.
If a medical or service provider was aware of a “advance
health directive” the quality of the interim and subsequent
care may be of a lesser quality than should be.

Q11.2 Yes!

Q11.3 Yes, the Public Trustee should be deleted from Section 29
(2)(b) of the Power of attorney Act 1998.

Q11.4 Yes, Keep it simple, maximum 2 pages.

Q11.5 The form should and need to be AH directive specific not
allow the service provider opportunity to question or imply
on other areas of concern (ie) Social Workers

Q11.6 No! Covered by Enduring Power of attorney.

Q11.7

I was leading to this very situation in my answer in Q11.1
One way to address the potential situation when the Donor
makes and appoints an EPA who would have responsibility
and authority under Sections 35 & 36 of the Power of
Attorney Act 1998.

The donor should get a Health Directive form completed and
authorized by their regular doctor as to their metal capacity at
the time of signing the document. In other words, the person
knew what they were committing too, they were of sound
mind.

Now in the event of an act of God, heart attack, stroke, or a
car accident, and the likely medical outcome suggested by
the attending medical specialists at the time, was limited or
poor.

Then the EPA could hand over the signed “health directive”
and the medical service provider could then act and conduct
their medical treatment or withdraw same with a clear
conscience.
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