





of the legislation were met, Qantas would need to modify its operations resulting in
increased costs and passenger inconvenience. For example, Qantas would have to
intercept passengers checked in by partner airlines at United States domestic
airports travelling to Australia at Los Angeles international airport to collect and
transmit their APP details. BARA (sub. DR53, p. 3), in commenting on the draft
report, notes that having to identify such passengers not captured by partner airlines
to collect and transmit their APP data ‘is labour intensive, costly and can
compromise the scheduled departure of aircraft’.

BARA (sub. DR53) is also concerned that the system is not ‘failsafe’ and were a
system failure to occur in any one month, an airline would be fined for each and
every passenger and crew not reported on in the following month.

Qantas called for the APP regime to be reviewed to revise the compliance
requirements in line with risk management principles (sub. 46). In responding to the
draft report, Qantas (sub. DR61) again called for the regime to be reviewed due to
the substantial burden it places on airlines.

Assessment

The APP system has provided a number of benefits. The ANAO (2006) in its report
on the APP system noted that along with improved border security and passenger
immigration processing, the APP had dramatically reduced the fines levied on
airlines for carrying inadmissible or inadequately documented passengers into
Australia from around $23 million in 2001-02 to around $3 million in 2006-07.
Nevertheless, there are a number of concerns surrounding the recent introduction of
infringement regime relating to APP reporting requirements. These are discussed
below.

o Compliance costs. The reporting framework and systems are in place and have
been used by airlines since the introduction of mandatory APP reporting in 2003.
The preliminary regulation assessment undertaken by DIAC at the request of the
Office of Best Practice Regulation determined that the compliance costs placed
on business from the introduction of financial penalties would be low as airlines
and ship operators already had the necessary reporting framework in place
(DIAC 2009). The current average reporting compliance rate is 99.93 per cent
which is in excess of the required reporting requirement and the level of
compliance is expected to increase following the introduction of the
infringement regime (information provided by DIAC).

o Passengers checked in by partner airlines in other countries. Airlines carrying
passengers to Australia currently have systems in place to transmit the APP
details of passengers checked in by partner airlines at overseas airports. Also, in
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most cases the commercial arrangements in place between these airlines mean
that any fine levied on the international carrier from the check-in procedures
performed by the partner airline at an overseas domestic airport are passed back
to the partner airline.

o Fines for the same passenger for different offences. The introduction of fines for
the non-reporting of passengers means that an airline could be fined twice in
relation to the same passenger — for the separate offences of failing to meet the
APP reporting requirements and for carrying the passenger into Australia
without adequate documentation. As use of the APP would indentify any
inadequately documented passenger, an airline would had to have failed to meet
APP reporting requirements for a passenger with inadequate or inadmissible
documents for this to occur.

o System failures. The APP includes ‘system down procedures’ and were a system
failure to occur it would not count negatively towards an airline’s overall
compliance (information provided by DIAC). To avoid receiving infringement
notices in the event of the APP reporting systems becoming unavailable, airlines
are required to notify the Australian Entry Operations centre and follow the
appropriate procedures (DIAC 2008).

o APP and risk management. The APP of itself is not an instrument to target ‘high
risk’ passengers travelling to Australia, rather it provides the information that
assists border control agencies to assess which passengers present an
immigration or security risk to Australia prior to their arrival.

Provided significant costs are not shifted on to airlines to maintain and operate the
system and they are not fined twice in relation to the same passenger (for the
separate offences of failing to meet APP reporting requirements and for carrying the
passenger or crew into Australia with inadequate or inadmissible documents), the
reporting of all passengers and crew entering Australia through the APP is
appropriate in meeting the policy objective. Nevertheless, in keeping with good
regulatory practice, the infringement regime applying to APP reporting should be
reviewed after it has been in operation for a suitable period of time.

Security costs at regional airports

The Northern Territory Government (sub. 45) notes that implementing the airport
security arrangements and the aviation rescue and fire fighting arrangements
imposes large costs on regional airports. This cost is due to the combination of the
large proportion of fixed costs of providing these services and the lower passenger
volumes at regional airports. As a result, security charges at Darwin and Alice
Springs airports are considerably higher than at other major airports.

282 ANNUAL REVIEW OF
REGULATORY
BURDENS



It suggests the introduction of network pricing, to equalise costs, or direct funding
assistance from the Australian Government to alleviate the cost of providing these
services at airports such as Darwin and Alice Springs.

The Tourism and Transport forum (sub. DR76) suggests that, rather than network
pricing, the Government should investigate the adoption of a direct support scheme
to apply in cases where security costs are impeding airports as facilitators of
regional development.

The funding arrangements for the provision of these services is a policy matter for
the Australian Government and are outside the scope of this review.

The Tourism and Transport forum (sub. DR76) is concerned that including Alice
Springs as Counter Terrorism First Response (CTFR) airport with the capital city
and regional international airports is an anomaly given its low volume of passenger
traffic. As such, it is inappropriate that Alice Springs Airport has to meet the costs
of the CTFR obligations.

The Wheeler Review (2005) recommended that CTFR and non-CTFR airports be
reviewed on a regular basis to determine whether their classification was
appropriate. The categorisation of airports is being examined as part of the
Government’s Aviation Policy review.

Whether or not an airport should be designated as a CTFR airport is outside the
scope of this review. However, the Commission understands that Alice Springs
Airport is designated as a CTFR airport due to it proximity to the Joint Defence
Facility at Pine Gap.

Reporting on slot compliance at Sydney Airport

Qantas (sub. 46) is concerned with the costs associated with its reporting
requirement on slot usage at Sydney Airport. The Slot Management Scheme
operated by Airport Co-ordination Australia (ACA) provides specified aircraft
movement at a specified time on a specified day. This operates under the Sydney
Airport Demand Management Act 1997 to limit aircraft movements and balance the
needs of airport users and the impact of aircraft operation on surrounding residential
areas. To this end, it provides a cap of 80 aircraft movements per hour and a curfew
for specific passenger aircraft between 11.00 pm and 6.00 am.

At present, the ACA monitors usage of the slots on a weekly basis and airlines are
required to provide reasons to the Slot Compliance Committee, chaired by the
Department, as to why services operated outside of their slot. The Committee then
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determines whether the reasons provided by the airline for the inability or delay in
meeting a specific slot were outside the control of the airline.

Qantas (sub. 46) notes that the standard of reporting required by the Committee
requires a Qantas employee to spend 1.5 days per week preparing the reports. This
requires the employee to review a considerable amount of data in a seven day turn
around period. However, this process had no influence on Qantas’s on-time
performance and did not provide for penalties for those airlines that failed to meet
their slot. It noted that no fines had been levied on an airline since the inception of
the scheme (sub. 46).

The slot management scheme was recently reviewed by the ANAO (2007) in its
audit report on the implementation of the Sydney Airport Demand Management Act
1997. The ANAO (2007) found that the slot compliance scheme was not operating
as intended. It also noted that no infringement notices or other penalties had been
applied since the inception of the scheme. A number of recommendations were
made to improve the operation of the slot management scheme including changes to
the collection and evaluation of movement data and a graduated system of penalties
for off-slot movements including an increase in fines for persistent offenders
(ANAO 2007).

In response to the ANAO report, the Department has indicated that changes to the
arrangements are to be finalised by mid-2009. As such, it would be premature for
the Commission to comment on these arrangements.

Passenger movement charge

The Northern Territory Government (sub. 45) notes that the passenger movement
charge (PMC) had originally been intended as a cost recovery instrument for
immigration, customs and quarantine services, but over time has transformed into a
general revenue raising instrument (carriers can claim the administration costs
associated with the collection and remittance of the PMC). It goes on to say that the
PMC is a tax on tourism and a cost to the airlines and calls for the PMC to revert to
a cost recovery charge and for timely annual statements of PMC collections to be
provided to the aviation and tourism industries (sub. 45).

The Transport and Tourism Forum (sub. DR76) is also concerned about the impact
the PMC has on inbound tourism and is opposed to any further increase in the PMC,
particularly to fund additional biosecurity measures:

Industry is united in the belief that the PMC is a flawed and ill-defined tax, having a

negative impact on tourism demand with little clear relationship to any defined
outcomes in relation to its stated purpose. (sub. DR76, p. 8)
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It also points out that the PMC does not operate on a cost recovery basis:

. it is widely understood that the PMC over-collects relative to the costs it is
purported to recover, although this is difficult to verify because its receipts are not
hypothecated or pegged against any specific, costed Government activities (as the
Green Paper points out). (sub. DR76, p. 8)

Whether the PMC operates on a cost recovery basis or as a general revenue raising
instrument is an issue for the Australian Government and outside the scope of this
review.

6.5 Other transport issues

Public transport accessibility

The Government of South Australia (sub. 49) raises a number of concerns with the
Disability Standards for Accessible Public Transport 2002 — as noted above these
standards establish minimum accessibility requirements to be met by the providers
and operators of public transport and public transport infrastructure.

These concerns focus on the difficulties faced by business in interpreting and
complying with the Standards. The Government of South Australia points to the
costs imposed on business in meeting the 100 per cent compliance in the time
frames required by the Standards. For example, the level of lighting required in
external public transport infrastructure is leading to a considerable increase in
operating costs. Some other requirements were unrealistic, such as having disabled
taxis meet the required response times of other taxis. Consequently, the
implementation and compliance costs contained in the RIS undertaken prior to the
introduction of the Standards appear to have been underestimated (sub. 49).

The Government of South Australia (sub.49) continues that although the
introduction of the Standards was meant to create certainty for both providers and
users of public transport, it is still unclear in many cases as to what actually
constitutes compliance:

Ambiguity and confusion related to what constitutes compliance have slowed progress
and with delays come increased costs. (sub. 49, p. 7)

To improve compliance with the Standards and provide greater certainty, the
Government of South Australia suggested the development of a co-regulatory
model under the DDA to give legislative force to a formally developed code of
practice developed in conjunction with industry and the disability sector.
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As noted above, the Disability Standards for Accessible Public Transport 2002 are
currently under review. The draft report released in early 2008 noted that in regard
to compliance there was a lack of authoritative sources of guidance for transport
providers where requirements were ambiguous or where there was conflict with
other regulations. Also, there was no ‘sign-off’ process to assure providers that
what they were proposing would be compliant with the Standards prior to making
any investment.

To address these concerns, the review put forward a number of options with the
preferred approach being to develop mode specific guidelines under the Standards.
Following comments from stakeholders, a final report was expected to be provided
to the Minister in late 2008 (Allen Consulting Group 2008). A final report is yet to
be delivered to the Government.

As these issues are being examined as part of a comprehensive review of the
Standards they are not being addressed further in this report.

Security identity cards

The Government of South Australia (sub. 49) refers to the duplication of security
clearances required by workers to obtain a Maritime Security Identification Card
(MSIC) and an Aviation Security Identification Card (ASIC):

Both cards require an extensive series of background checks and involve an extended
timeframe from application to receiving the Card. In addition, where an operator may
require access to both air and sea terminals, both security clearances are required
including duplication of the background check. (sub. 49, p. 5)

To remove such duplication, the Government of South Australia (sub. 49) suggests
a single transport security identification card. However, the Commission
understands that given the different risk profiles of maritime facilities and airports
and the different levels of checking required, the introduction of a single
1dentification card is unlikely to be feasible.

In regard to the duplication of security clearances, the Australian Government has
established a centralised background checking agency, Auscheck, in the Attorney-
General’s Department to undertake background checks of those applying for MSICs
and ASICs and to reduce duplication and improve consistency in background
checking (Attorney-General’s Department 2009).
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Carbon Pollution Reduction Scheme (CPRS) and fringe benefits tax

The Tourism and Transport Forum (sub. DR76) raises the issue of the proposed
CPRS distorting the market for urban transport by increasing the cost for public
transport users while protecting motorists from increased petrol prices.

It also raises the issue of the fringe benefits tax arrangements relating to salary
packaged vehicles which provides the incentive to drive further to lower the fringe
benefits tax payable. This also creates a distortion relative to public transport use.

The CPRS is yet to be implemented and it is unclear as to how it will be
implemented. The issue of fringe benefits tax on salary packaged vehicles is outside
the scope of this review and is being examined by the Review of Australia’s Future
Tax System.

NTC and passenger transport

The Tourism and Transport Forum (sub. DR76) proposes that the NTC be provided
with additional funding to take on the additional task of regulatory reform in
passenger transport.

Widening the role of the NTC is a policy matter for Government.
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7

Education and training

Key points:

The education and training sector is subject to heavy regulatory burdens, including
excessive reporting requirements, slow accreditation processes (Vocational
Education and Training (VET) sector), jurisdictional inconsistencies and overlaps,
and regulatory frameworks which do not reflect developments in the structure of the
education sector.

The education and training sector is undergoing significant regulatory reform, which
provides an opportunity to reassess and reduce these burdens:

— in the higher education and VET sectors, the Bradley Review Report was
released in late 2008, and the Government has recently responded by
announcing its intention to implement major reforms to the regulatory architecture
of the sectors

— in the schools sector, work is ongoing to implement a nationally consistent
National Education Agreement through COAG

— in relation to non—government schools, a new funding agreement for 2009-2012
was introduced in late 2008, and work on its implementation continues

— a review of international education and the Educational Services for Overseas
Students legislation was announced in August 2009.

Given the Australian Government’'s commitment to changes to the regulatory and
institutional frameworks in the education and training sector, it is not appropriate for
the Commission to recommend specific actions in response to many of the
concerns that have been raised with this review.

The Commission encourages state and territory authorities to work cooperatively
with the Commonwealth to progress the necessary reforms to implement the
proposed Tertiary Education Quality and Standards Agency. The Agency is
intended to encourage best practice, streamline and simplify current regulatory
arrangements to reduce duplication, and provide for national consistency.

Reforms to the regulatory frameworks must in particular address the excessive
reporting obligations imposed on business. The common languages and definitions
introduced by Standard Business Reporting should be utilised as much as
practicable and a supplementary taxonomy for other data required in the education
and training sector should be developed. Electronic reporting and secure online
sign—on to the agencies involved should also be introduced.
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7.1 Industry background

The education and training industry in Australia accounted for around 4.5 per cent
of Australia’s GDP ($45 billion), 6 per cent of exports ($14.2 billion), and 7.5 per
cent of employment (808 800 persons) in 2007-08 (ABS 2009a; 2009b; DFAT
2008). The strength of the sector as an exporter is particularly striking, with
educational services the third largest export industry behind coal and iron ore. The
industry is made up of four diverse sectors which constitute major activities in their
own right — universities, vocational education and training (VET), schools and
providers of English language intensive courses for overseas students (ELICOS).

Schools

The schools sector in Australia can be divided into government and
non-government schools, the latter comprising Catholic and independent schools. In
2008, there were about 9500 schools in Australia, of which 70 per cent were
government schools, and 30 per cent were non—government schools, with close to
3.5 million full time school students (ABS 2009c). The schools sector is a very
large employer in the economy. In 2008, there were close to 250 000 full-time
equivalent employees in Australian schools — 65 per cent in government schools
and 35 per cent in non—government schools. It is also a rapidly growing sector.
From 1998 to 2008, there was a nearly 20 per cent increase in the number of staff
(ABS 2009¢).

Over the last ten years, there has been a trend in enrolment towards non-government
schools, with 65 per cent of students enrolled in government schools in 2008, down
from 70 per cent in 1998. While the number of students enrolled in government
schools has grown only one per cent in this period, the non—government sector has
experienced a 22 per cent increase (ABS 2009c).

The non—government schools sector is comprised of 40 per cent independent
schools, with the Catholic sector making up the remaining 60 per cent. In 2008,
there was just over 1000 independent schools, which accounted for nearly 15 per
cent of Australian school enrolments (ISCA, sub. 26, p. 1).

Universities

In Australia there are 37 public and 2 private universities.! Australia’s universities
have an annual turnover of approximately $17 billion, one million students and

I There is also one approved branch of an overseas university.
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96 000 full-time equivalent employees (sub. 31, p. 3; DEEWR 2008c). In 2007,
just over 40 per cent ($9.3 billion) of funds for public universities came from
government in the form of grants and other financial assistance. Another 13 per cent
($2.3 billion) of funding was from HECS-HELP and FEE-HELP funds, which are
generally paid by Government in the first instance, but for which students are
ultimately liable (DEEWR 2008d). Universities are also the major contributor to
education services exports, accounting for 34 per cent of overseas student
enrolments in 2008 (180 000 persons) (table 7.1).

Universities play a vital role in determining Australia’s broader economic
performance through the higher productivity of university—trained workers and
returns from university research and innovation (sub. 31, p. 3).

Vocational education and training

Vocational education and training (VET) comprises public and private registered
training organisations (RTOs). Australia has approximately 4400 RTOs, of which
3100 are private providers (NCVER 2007a). In 2003, approximately 2.2 million
students undertook training with private RTOs, compared to 1.7 million at public
institutions (primarily TAFE institutes) (Harris et al. 2006). The VET sector is
second behind universities in the overseas student market, and it is the fastest
growing sector in terms of overseas student enrolments and commencements
(table 7.1).

The Australian VET system is characterised by its flexibility, offering courses and
training in a manner responsive to students’ circumstances and the needs of
employers. In 2007, 11 per cent of the population between 15 and 64 participated in
some form of VET, with 88 per cent of students studying part—time. (NCVER,
2007b). Further, VET competencies and qualifications cover around 80 per cent of
occupations in Australia (Hoeckel et al. 2008). The VET system plays a vital role in
enhancing productivity, through skills acquisition including in emerging and
expanding industries such as ‘green collar’ industries, biotechnology, childhood
education and aged care services (Gillard 2009b).

English language intensive courses for overseas students

The English language training sector serves only overseas students and does not
have a domestic education presence. The English language intensive courses for
overseas students (ELICOS) sector has grown considerably over the last 20 years to
over 240 accredited providers by 2007 (English Australia 2009). English language
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education accounts for about 10 percent ($1.5 billion) of the total education export
market (sub. 14, p. 2).

In 2008, about 30 per cent of commencing overseas students holding student visas
in Australia were undertaking English language courses (almost 100 000 students).
A further estimated 60 000 students undertake English language courses on other
visas, primarily visitor or working holiday visas (sub. 14, p. 2). The ELICOS sector
ranks third behind universities and VET institutions in terms of overseas student
enrolments, with about 125 000 enrolments in 2008 (table 7.1).

Table 7.1 International student enrolments and commencements by
sector in 2008
Enrolments Commencements

Sector Number % of Total  Growth on Number % of Total  Growth on

2007 (%) 2007 (%)
Higher Ed. 182 770 33.6 47 78 070 24 .1 11.8
VET 175 461 32.3 46.4 106 180 32.7 46.1
ELICOS 125 727 23.1 234 99 312 30.6 22.8
Schools 28 798 53 71 14 537 4.5 6.6
Other 31142 5.7 13.6 26 116 8.1 14.3
Total 543 898 100 20.7 324 215 100 24.8

Source: AEI (2009).

7.2 Overview of regulations

Independent schools

Independent schools operate in a complex regulatory environment, which
encompasses educational standards, financial accountability, corporate
accountability and professional accountability of teachers and administrators.

State and territory registration requirements provide the overarching regulatory
framework applying to independent schools. They include operational, financial,
educational and governance standards.

In addition, independent schools are subject to extensive educational and financial
reporting requirements arising from schools’ receipt of Commonwealth funding.
These requirements are set out in the new Schools Assistance Act 2008 (‘the Act’)
which governs independent schools’ funding relationship with the Australian
Government for the 2009-2012 period. The Act includes a set of national school
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performance requirements consistent with the National Education Agreement
(NEA), a new funding agreement between the Australian Government and the state
and territory governments, which came into effect on 1 January 2009. Under this
agreement, schools are required to:

o participate in national student assessments comprising full cohort, annual
literacy and numeracy testing and less frequent sample assessments

« participate in national reports on schooling outcomes, including to COAG

« provide nationally comparable individual school performance information which
will be published by the Australian Curriculum, Assessment and Reporting
Authority (ACARA)

« provide plain language reports to parents

o publish school annual reports for parents and the community
(DEEWR, sub. DR88).

The new Act removes many of the conditions specified for Commonwealth funding
under the Schools Assistance Act (Learning Together — Achievement Through
Choice and Opportunity) 2004, for example a functioning flagpole with an
Australian flag, two hours of physical activity per week for primary and junior
secondary students and reporting to the Minister on expenditure on professional
learning of teachers. Also, the Australian Government has provided a greater
commitment to increased transparency, both in outcomes and outputs, and in school
financial information. For example, the Government has committed to ranking
schools by NAPLAN (National Assessment Program Literacy and Numeracy)
results, and providing the background characteristics of the school and student
body (Gillard 2009a).

Many independent schools are also corporate entities under the Corporations Act,
and must meet the same standards of business operation and are subject to the same
financial and governance accountabilities as corporations, for example, submitting
financial reports to the Australian Securities and Investments Commission.

The reporting and compliance requirements may be disproportionately burdensome
for independent schools, especially small independent schools, since they often do
not have the support of centralised administration (such as Catholic dioceses) which
are able to leverage economies of scale in managing the costs of regulation.?

2 However centralised administrations may withhold some funding for administrative purposes.
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Higher education

Nearly all universities have been established under state and territory legislation and
must meet auditing and accountability requirements applying to public entities in
their particular jurisdiction.3 However, since 1973, public funding of universities
has been primarily provided by the Commonwealth, which has attached conditions
on that funding, including a range of reporting and accountability requirements
under the Higher Education Support Act 2003 (the Act) and associated guidelines
and funding agreements made under the Act. Quality and accountability
requirements include financial viability, quality, fairness, provision of information
to students, tuition assurance and contribution and fee requirements.

Australian universities accredit their own courses (subject to professional
accreditation where relevant) and bear primary responsibility for the quality and
standards of the degrees they award. In addition to this institutional self-regulation,
universities are subject to quality audit through the Australian Universities Quality
Agency (AUQA). For other types of higher education providers the main elements
of external quality assurance are the Australian Qualifications Framework (AQF)
and the National Protocols for Higher Education Approval Processes. The protocols
require that courses accredited to other higher education providers must be
comparable in requirements and learning outcomesto a course at the same level in a
similar field at an Australian university. A summary of the higher education quality
assurance framework is provided in box 7.1.

VET/industry skills

In the VET sector, responsibility for registering, monitoring and auditing registered
training organisations (RTOs) is primarily the responsibility of the states and
territories, but they operate under nationally agreed standards and operating
protocols within in the Australian Quality Training Framework (AQTF). In addition
to these standards, state and territory Registering Bodies have agreed to a number of
national guidelines covering audits, complaints handling, risk management, industry
involvement and managing non-compliance.

The National Quality Council (NQC), which is a body of the Ministerial Council for
Vocational and Technical Education (MCVTE), oversees national quality
arrangements such as AQTF and participates in policy development.

3 The Australian National University was established under its own Commonwealth legislation and
the Australian Catholic University was established under Corporations Law.
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Box 7.1 Summary of Higher Education Quality Assurance Framework

Qualifications: Australian Qualifications Framework (AQF) specifies qualification titles,
their characteristic learning outcomes and pathways to those outcomes. Institutions
refer to the AQF in developing courses. Institutions and professional bodies recognise
and evaluate Australian and overseas credentials (with advice from the National Office
of Overseas Skills Recognition).

Accreditation and approval: National Protocols for Higher Education Approval
Processes set out criteria and processes for recognising universities and other types of
higher education institutions. The National Protocols for Higher Education Approval
Processes also set out procedures for the accreditation of higher education courses
where the institution is not authorised for self-accreditation.

Education Services for Overseas Students Act 2000 governs the approval of courses
and institutions offering courses to overseas students within Australia.

Institutions approved for Commonwealth funding and assistance must meet the
requirements of the Higher Education Support Act 2003, undergo a regular quality
audit and meet other quality requirements.

Professional bodies accredit courses on a compulsory or voluntary basis in some
disciplines.

Institutional self-regulation: As bodies that are responsible for accrediting their own
courses, universities and certain other institutions approve, monitor and review the
courses they offer through internal peer review and quality assurance.

Other institutions apply internal quality assurance practices subject to having their
courses accredited by state and territory governments under the National Protocols.

Institutions may follow voluntary codes of practice or collaborate to improve practice.

Independent quality audit: Australian Universities Quality Agency conducts regular
quality audits of universities, some other institutions and government accreditation
authorities.

Information provision: Official registers of approved institutions and courses.

« Collection of data for performance indicators, e.g. Graduate Destination Survey and
Course Experience Questionnaire.

e Consumer information and websites (e.g. Study in Australia, Going to Uni) backed
by requirements of the Higher Education Support Act 2003.

External monitoring: Various monitoring and annual or other reporting requirements
associated with accreditation, approval or audit.

Source: Bradley et al. (2008).
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The AQTF was revised in 2007 to make it more outcome focused. The changes
aimed to streamline the regulatory system by adopting a risk—based approach to
managing the quality of training and assessment, an outcomes-based auditing
model, and nationally agreed quality indicators. However, a recent evaluation of the
implementation of the new arrangements conducted by KPMG indicated that there
was still some way to go to achieve national consistency in the application of the
AQTF and identified the need to strengthen the risk—-management approach and
outcomes auditing model to enable greater efficiency and reduce regulatory
burdens (KPMG 2008).

Although each state and territory registering body accepts the registration decisions
made by registering bodies in any other jurisdiction, RTOs operating in multiple
jurisdictions need to comply with different jurisdiction-specific requirements that
apply in addition to the AQTF standards. To avoid multiple audits in different
jurisdictions, training providers operating in more than one jurisdiction have the
option of having their registration and audit arrangements managed by the National
Audit and Registration Agency (NARA). However, to date, three jurisdictions have
not delegated responsibility to NARA (TVET Australia, sub. 39, p. 6), so the
potential for multiple audits across jurisdictions remains.

The regulation of Group Training Organisations (GTOs) — which are employers of
Australian apprentices — 1s also the responsibility of states and territories. A
national quality process for registration under the National Standards for Group
Training Organisations 2006 allows governments to determine the capacity of
GTOs to deliver Group Training services and their eligibility for Australian
Government and state and territory government funding.

The Australian Government body, Trades Recognition Australia (TRA), provides
skills recognition services, including domestic skills assessments for certain trades
and pre migration skills assessments for potential migrants to Australia under the
Migration Act 1958.

International education

In addition to these regulations applying generally to universities, VET and other
providers, the provision of education services to overseas students is regulated
through the Education Services for Overseas Students (ESOS) legislation. The
ESOS legislation provides the sole framework governing providers of English
language courses for overseas students, and acts alongside other quality assurance
frameworks for universities, VET and schools.
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The main components of the ESOS framework are the Education Services for
Overseas Students Act 2000 (ESOS Act); the ESOS Regulations 2001; and the
National Code of Practice for Registration Authorities and Providers of Education
and Training to Overseas Students 2007 (National Code). The ESOS Act regulates
the provision of education services to overseas students including marketing and
recruitment, student support and student visa management. It principally seeks to
ensure that overseas students receive the tuition for which they have paid.

Providers intending to deliver courses to overseas students must obtain registration
on the Commonwealth Register of Institutions and Courses for Overseas Students
(CRICOS). The National Code provides nationally consistent standards for the
conduct of registered providers and the registration of their courses. Providers are
obliged (under the ESOS (Registration Charges) Act 2000) to pay an annual fee to
remain registered on the CRICOS and also to pay annual contributions and special
levies (under the ESOS (Assurance Fund Contribution) Act 2000) to an Assurance
Fund which provides protection for students if their provider, or a substitute
provider, cannot teach the course they have paid for. Under the ESOS Act, the
designated authorities of the states and territories are responsible for recommending
approved providers to the Commonwealth for registration. Providers will only be
recommended for registration where they comply with the requirements of the
National Code. Subsequently, the Commonwealth undertakes additional compliance
checks under the ESOS Act before granting ultimate approval for registration.

A review into international education and the ESOS Act was announced by the
Minister for Education, Employment and Workplace Relations in August 2009 (see
section 7.4).

7.3 Concerns — independent schools

Concerns are raised by the Independent Schools Council of Australia (ISCA,
sub. 26) about various aspects of the regulatory arrangements for independent
schools. These are:

« inconsistency and/or duplication of regulation between the Australian
Government and state and territory governments

« duplicative and burdensome registration requirements and regulations governing
overseas students

« redundancy of the Financial Questionnaire

« unnecessary collection of data on students’ background characteristics.
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Many of these concerns are not new, having been raised in ISCA’s submission to
the Taskforce on Reducing Regulatory Burdens on Business (Regulation Taskforce
2000).

Inconsistency and/or duplication of regulation between the Australian
Government and state and territory governments

ISCA is concerned about the duplication between Australian Government reporting
requirements and those of state and territory governments. This results from the
states and territories introducing separate reporting and regulation regimes as a
means of meeting the Commonwealth requirements under the regime which
governed schools from 2005 to 2008 (sub. 26, p. 7).

Assessment

This issue was raised in the Report of the Taskforce on Reducing Regulatory
Burdens on Business (Regulation Taskforce 2006), which recommended the
rationalisation of Australian Government and state and territory government
reporting requirements for independent schools (recommendation 4.37).

Work is underway as part of the National Education Agreement (NEA) to
rationalise the reporting requirements for schools. The NEA sets out a nationally
consistent performance reporting framework designed to measure achievement of
objectives and outcomes. This framework is consistent with that under the Schools
Assistance Act ensuring the reporting requirements apply equally to government
and non-government schools.

In addition, funding and regulation across the government and non—government
schooling sectors will be reviewed and bilateral agreements between the Australian
Government and the state and territory governments developed.

There are also other reforms to the schools sector underway which have the
potential to impact on the regulatory environment. In particular, the Australian
Curriculum, Assessment and Reporting Authority (ACARA), has recently been
established. ACARA is tasked with the development of national curriculum,
assessment and reporting arrangements (DEEWR, sub. DRS8S).

These reforms should go some way to addressing duplication between the
Australian, state and territory governments. It is therefore appropriate that an
assessment of the regulatory burden imposed by inconsistencies between Australian
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Government and state and territory regulation be left until after the new system is
fully implemented.

Duplicative and burdensome regulations governing overseas students

ISCA states that the regulatory framework governing overseas students is
burdensome and duplicative. In particular, ISCA submits that the requirement that
providers wishing to enrol overseas students must have separate registration on the
Commonwealth Register of Institutions and Courses for Overseas Students
(CRICOS) — and comply with The National Code of Practice for Registration
Authorities and Providers of Education and Training to Overseas Students 2007
(the National Code) — is redundant, since independent schools must already
comply with strict state government registration processes. Further, complying with
all requirements of the Education Services for Overseas Students Act 2000 (ESOS
Act) requires a dual system of student monitoring in areas such as attendance and
monitoring of student progress (sub. 26, p. 6-7).

Assessment

Overseas students are vulnerable in the education and training marketplace since
they are subject to migration control, may not be able to evaluate services before
enrolling, and if wronged, may not be able to pursue remedies through the
Australian court system. The ESOS Act aims to protect the interests of overseas
students and Australia’s international reputation as a high quality, reliable education
provider by ensuring that adequate consumer protection and support services exist.
The ESOS Act also aims to ensure that education and training services for overseas
students meet nationally consistent standards and that education and training
providers behave in an appropriate manner.

The National Code and state and territory school registration requirements have
different policy objectives and therefore contain different requirements. In
particular, the National Code plays a consumer protection role for international
students, stipulating dispute resolution and appeals processes, regulating advertising
to overseas students, as well as supporting Commonwealth Government migration
laws. These would not be adequately addressed by the state and territory schools
registration process. The Commission considers that it is necessary to have a
separate registration system for providers of education to international students due
to overseas students’ higher level of vulnerability as compared to local students.

Under the National Code, providers must systematically monitor students’ course
progress and attendance, and be proactive in notifying and counselling students who
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are at risk of failing to meet 80 per cent attendance, or not making satisfactory
course progress. These systems are in place to support the integrity of the
Commonwealth Government’s migration laws by ensuring students complete their
course within its expected duration.

One method of addressing duplication that arises from the ESOS Act would be to
bring National Code requirements for monitoring student attendance and course
progress in line with state and territory requirements for domestic students.
However, the state and territory attendance and course progress monitoring
requirements for domestic students may not meet the standard needed to maintain
the integrity of migration laws. Moreover, the Commission believes this would not
be feasible in the short term due to the inconsistency in requirements across
jurisdictions.

Nevertheless, much of the data collected for domestic purposes should go at least
some way to meeting the needs for data in relation to overseas students. As part of
its NEA forward work agenda, DEEWR should investigate streamlining the
attendance reporting requirements between different jurisdictions, and between
domestic and overseas students. In line with recommendation 7.1, this process
should be consistent with the methodology and principles of the SBR initiative. The
recently announced review into international education and the ESOS Act (see
section 7.4) may be another forum through which these concerns can be addressed.

Redundant Financial Questionnaire

ISCA raises the concern that the Financial Questionnaire independent schools are
required to complete is redundant, since the questionnaire is not required to prove a
school’s financial standing, or to account for the spending of government school
funds on the agreed purpose (sub. 26).

Assessment

The Financial Questionnaire was introduced to collect school financial data for
non—government schools with the purpose of determining the allocation of funding
under a resources—based model, which took into account school income. Since
2001, the funding model has been ‘needs—based’, using socio—economic data from
the ABS national census. From 2001-2008 therefore, the financial questionnaire
was redundant — it was not used to determine funding for independent schools or
for any other discernible purpose. The Regulation Taskforce (2006) could not find a
sound basis for retaining the Financial Questionnaire and recommended that it be
abolished (recommendation 4.39).
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However under the Schools Assistance Act 2008, the Financial Questionnaire will
be used to determine the financial health of schools. This is part of a newly
introduced requirement which requires that schools be ‘financially viable’ to receive
Government funding. DEEWR is currently reviewing and amending the Financial
Questionnaire to include fields necessary to obtain the data required for the
financial health assessment (box 7.2), as well as to streamline and reduce other
reporting requirements.

In the draft report, the Commission questioned the efficacy of using the Financial
Questionnaire to ensure that schools are financially viable, and recommended that
the Financial Questionnaire be abolished.

However, in response to the draft report, Christian Schools Australia presented a
differing view with that of ISCA, which supported the abolition of the financial
questionnaire. Christian Schools Australia states (sub. DR76, pp. 3-4):

Although most schools are required to prepare and lodge an annual audited financial

statement this is by no means a requirement for all schools ... [and there] can be
significant differences in the presentation of these reports as a result of differing
disclosure regimes ... Despite the administrative burden that is imposed by the

completion of the Financial Questionnaire we do not support its abolition at this
time ...

Moreover, DEEWR submits in response to the draft report (sub. DR88, section 7.1):

The Financial Questionnaire is essential to enable the financial health assessments to be
undertaken ... There is currently no other source from which the data required for
assessing the financial performance of schools, using the financial indicators noted in
the review’s draft report [box 7.2], can be obtained.

The Commission accepts that the current policy requires the collection of such
financial information from schools, but urges DEEWR to use the data that are
already reported by schools as much as possible, including the census of
non-government schools.

In particular, DEEWR should ensure that any data already reported by schools
should not be duplicated in the Financial Questionnaire and unnecessary items
should be removed. Further, DEEWR should ensure that the reporting process in
consistent with recommendation 7.1, namely that any data collection should be
undertaken consistent with the principles and methodologies of Standard Business
Reporting (SBR).
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Box 7.2 Financial health assessment indicators

A new ‘financial viability’ requirement for independent schools was introduced with the
Schools Assistance Act 2008. From 2011, independent schools will be assessed on
the following financial health indicators:

1. Student—teacher ratio
2. Enrolment change on previous year

3. Percentage change in recurrent income compared to percentage change in
Average Government School Recurrent Cost

Change in net tuition income per student
Salaries as a percentage of recurrent income

Total borrowings as a percentage of recurrent income

N o g &

Interest cover — earnings before interest depreciation and amortisation as a
percentage of interest expense

8. Principal and interest as a percentage of recurrent income

9. Cash surplus as a percentage of recurrent income

10. Recurrent income less recurrent expenditure as a percentage of recurrent income
11. Current assets as a percentage of current liabilities

12. Government grants as a percentage of recurrent income

13. Bad and doubtful debts as a percentage of gross fees
Source: DEEWR (2008b).

Collection of students’ background characteristics

ISCA also raises an ongoing concern regarding the heavy burden of collecting data
on student background characteristics, which they describe as ‘unnecessary’
(sub. 26). These data are collected for the Ministerial Council on Education,
Employment, Training and Youth Affairs to enable nationally comparable reporting
of the progress of students with particular background characteristics, on the
achievement of national goals and targets at various points of schooling. These data
consist of:

« gender

 indigenous status

« socioeconomic background
« language background

« geographic location

. disability.
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The Commission’s draft report noted that the issue was canvassed in the Report of
the Taskforce on Reducing Regulatory Burdens on Business (Regulation Taskforce
2006), which recommended that DEEWR should implement sampling or better
target data collections within the school system (recommendation 4.38 in
Regulation Taskforce, 2006). The Commission therefore urged DEEWR to act on
the Taskforce’s recommendation or clearly explain to the stakeholders the reasons
for not doing so.

In response to the Commission’s draft report, DEEWR states (sub. DR88, pp. 4-5):

This information is more important, not less, than under the previous funding
arrangements [Commission’s emphasis]. Student background information together with
student attainment information provides the rich data which is needed for the
government to target funding programs appropriately and assess the impact of these
programs on particular groups of students ... sampling is not an acceptable alternative,
as this data is required for both individual diagnostic reporting and broader level
reporting on literacy and numeracy outcomes of the full cohort of students.

The collection of individual-level student background characteristics is indeed
consistent with the Government’s commitment to increased transparency, including
providing relevant data about school context (Gillard 2009a). However, the
Commission cautions that such a rich level of data will be difficult to obtain and the
integrity of the data difficult to verify without ensuring the efficiency and suitability
of the systems in place for the collection of the data. For example, problems are
likely to arise both in terms of response rates and data quality for data that are
collected by a paper survey via forms taken home, to be answered by parents, and
returned by students. The likelihood of problems in consistency of interpretation of
questions, and reliability of responses on personal matters by parents appear to be
significant. Errors in compiling and collating data from such a vast number of
individual paper forms also seem very likely.

The Commission urges DEEWR to use existing sources of data wherever possible,
for example socio—economic data from the ABS, and to prioritise the
implementation of systems and processes which will facilitate the efficient
collection of the data, for example by following the principles and practices of the
SBR financial reporting taxonomy.
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Other concerns

ISCA (sub. 26, pp. 4-5) also raise other concerns relating to new provisions in the
Schools Assistance Act 2008:

« the new provision requiring non—government schools to be ‘financially viable’ in
order to receive government funding inadvertently places excessive reporting
and corrective actions# on the schools which can least afford it

« the unspecified reporting requirements relating to the ‘funding sources’ of
non-government schools may lead to added administrative burden.

The Commission considers that since these provisions of the NEA have not yet been
fully implemented, and work is still progressing on these issues by DEEWR, an
assessment of these issues is best left for a later date.

7.4 Concerns — higher education, VET and
international education

Submissions raise a large number of concerns about aspects of the regulation of
higher education, VET and international education. A summary of concerns relating
to these three broad areas is set out below. These individual concerns have not been
assessed in this report because of the recent Bradley Review of Higher Education
and major reforms being implemented by the Australian Government in response to
that review (see below).

Higher education

Specific concerns include:

« overlap between Commonwealth and state/territory responsibilities and
requirements, including quality assurance activities, and a lack of coordination
by regulators across jurisdictions (Universities Australia, sub.31; NSW
Department of Education and Training, sub. 48)

« within jurisdictions there is a lack of coordination across different portfolios
(Universities Australia, sub. 31)

o duplicative, inconsistent or unnecessary reporting obligations and a lack of
standardisation in information requests (Universities Australia, sub. 31)

4 Schools which are not able to show sufficient financial viability are required to engage the
services of an independent auditor or certified practising accountant to conduct an assessment of
the school’s finances, governance structure and practices and develop a management plan, at the
school’s own cost.
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a lack of accountability of (non-university) publicly funded education providers
(NSW Department of Education and Training, sub. 48)

national protocol rules for use of the ‘university’ title are barriers to entry and
some entities already granted the title may not meet the tests if being assessed as
a new entrant (ACPET, sub. 32)

a blurring of boundaries between higher level vocational qualifications and
traditional bachelor degrees and the need for clearer and more flexible pathways
between higher education and VET (Universities Australia, sub. 31;
ACPET, sub. 32)

new regulations that have major compliance cost implications have been
introduced with little or no consultation (Universities Australia, sub. 31)

concerns that the Bradley Review recommendations may increase the net
compliance burden on universities (Universities Australia, sub. 31).

VET sector

Specific concerns include:

complexity and a lack of transparency of regulatory requirements and clarity of
responsibilities (TVET Australia, sub. 39; ACPET, sub. 32)

regulations are not applied in an equitable and consistent way — public
universities and TAFEs are exempt from having to comply with several areas of
regulation, providing a competitive advantage relative to private providers
(ACPET, sub. 32). On the other hand, the NSW Department of Education and
Training (sub. 48) submits that the current requirement that publicly owned VET
providers meet the same financial accountability and annual reporting
requirements as private providers is unnecessary

excessive prescriptiveness in rules and the way they are administered. For
example, VET rules stop innovative providers from developing courses to meet
changing needs and private providers, in particular, are slowed by training
package strictures and accreditation rules (ACPET, sub. 32)

multiplicity of audit and supervision requirements (ACPET, sub. 32)

duplicative and increasing reporting obligations (NSW Department of Education
and Training, sub. 48) and some data collections are of little benefit
(ACPET, sub. 32)

insufficient sharing of information between registering bodies (TVET
Australia, sub. 39)
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inconsistencies and duplication across jurisdictions in requirements, including
for registration, auditing and monitoring of provider performance (TVET
Australia, sub. 39; NSW Department of Education and Training, sub. 48;
ACPET, sub. 32; Service Skills Australia, sub. 21)

lack of integration of auditing activities is resulting in duplication between
AQTF audits and other VET-related audits and audit systems are too input
focused (rather than focusing on performance/outcomes) (TVET Australia,
sub. 39; ACPET, sub. 32)

inefficiencies in administration of requirements, including lack of timeliness,
inadequate staffing, inconsistent decision making, and a lack of technical
expertise (ACPET, sub. 32)

some types of entities do not have fair opportunities or representation in
consultations (ACPET, sub. 32).

International education

Specific concerns include:

lack of consistency in the implementation of the ESOS Act Framework across
state and territory bodies and a lack of clarity in the shared responsibilities
between the Commonwealth and states and territories (NSW Department of
Education and Training, sub. 48)

duplication and inconsistency between ESOS Act, Immigration Act and state
and territory legislation (TVET Australia, sub. 39; English Australia, sub. 14;
NSW Department of Education and Training, sub. 48)

prescriptive regulations supporting the ESOS Act are undermining the outcomes
focus that the AQTF Standards are trying to achieve (TVET Australia, sub. 39)

some provisions of the ESOS Act are anti-competitive and contrary to the
principle of competitive neutrality — universities and other public institutions
are exempt from certain requirements that apply to private institutions (English
Australia, sub. 14)

compliance burden relating to assessing/reporting the visa status of international
students and the management of appeals processes (Universities Australia,
sub. 31)

insufficient recognition and reward (by way of reduced regulatory obligations)
for lower risk, quality providers, at the same time as there is insufficient
targeting or enforcement in relation to high risk providers (South Australian
Government, sub. 49; ACPET, sub. 32).
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Recent reviews and current reform activity

There have been several reviews in recent years that have considered aspects of the
regulatory arrangements for higher education, VET and international education,
including the scope to streamline requirements and reduce red tape. Of most
significance 1s the Bradley Review of Higher Education conducted in 2008. Other
reviews have included, for example:

o an evaluation of the implementation of the Australian Quality Training
Framework by KPMG (2008)

« the 2006 Regulation Taskforce Report

o the 2006 review of university reporting requirements by PhillipsKPA and
Lifelong Learning Associates, commissioned by the Australian Vice-
Chancellor’s Committee

« an independent evaluation of the ESOS Act, including consideration of the
effectiveness and efficiency of the regulatory framework, conducted in 2004 (a
report was released in June 2005) (PhillipsKPA and Lifelong Learning
Associates 2005).

A review into international education and the ESOS Act was announced by the
Minister for Education, Employment and Workplace Relations in August 2009. The
Review, to be headed by The Hon Bruce Baird, will consider the need for
enhancements to the ESOS legal framework in four key areas:

o Supporting the interests of students
o Delivering quality as the cornerstone of Australian education
« Effective regulation

o Sustainability of the international education sector. (Gillard 2009¢)

After consulting with stakeholder groups, including inviting submissions in
response to an issues paper, an interim report will be presented to COAG in
November 2009, with a final report expected in early 2010. In parallel with this
review, COAG 1is developing a comprehensive national International Student
Strategy (COAG 2009Db).

The Department of Education, Employment and Workplace Relations (DEEWR) is
currently undertaking the project Future Directions for Quality Oversight of
Tertiary Education Services in Australia. This project is considering the impact on
quality assurance arrangements of proposed reforms in VET directed at student and
business centred funding and to develop models for national regulation of VET
providers and national accreditation of VET qualifications and courses. A review of
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existing VET provider approval processes (for those providers applying for VET
FEE-HELP?) is also currently being undertaken.

The recommendations of another recently completed review — Review of the
Currency and Effectiveness of the National Standards for Group Training
Organisations 2006 — were presented to the National Senior Officials Committee
in May 2009 and are the subject of further consideration as part of broader
consultations on national regulatory arrangements for VET (COAG 2009b).
Amongst other matters, this review considered the need for the National Standards
for Group Training Organisations (GTOs) to be brought into line with the current
focus on outcomes-based quality frameworks and concerns that GTOs that also
operated as registered training organisations were subject to unnecessary
duplication of auditing requirements.

Bradley Review of Higher Education

In March 2008, the Minister for Education, Employment, Workplace Relations and
Social Inclusion initiated a Review of Australian Higher Education. The Review
was led by an expert panel chaired by Emeritus Professor Denise Bradley. The
Review Panel was asked to examine and report on the future direction of the higher
education sector, its fitness for purpose in meeting the needs of the Australian
community and economy and the options for reform, including changes to
regulation.

One of the terms of reference for the review was to establish the place of higher
education in the broader tertiary education system, especially in building an
integrated relationship with VET. The definition of ‘higher education’ (as used by
the Review) is based on levels of qualification and historically has essentially
applied to universities. But increasingly there has been a blurring of boundaries, for
example, between higher level qualifications offered by VET and bachelor degrees
offered by universities. The Review recognised this and the need for closer links
between VET and higher education. A key recommendation (see below) is to
consolidate responsibility for regulation of the whole tertiary system at a national
level to ensure that it is dealt with in a more integrated and streamlined way.

With the exception of English Australia (sub. 14), all the participants that made
submissions to this review commenting on regulation of the higher education and
VET sectors, also participated in the Bradley Review’s consultation process.

5 VET FEE-HELP is a Government loan scheme that assists eligible students undertaking certain
VET courses of study with an approved VET provider, to pay for all or part of their tuition costs.
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The Review Panel’s Final Report was released in December 2008. The Government
has accepted most of the Report’s recommendations and, if fully implemented,
these decisions will result in major changes to the regulatory and institutional
framework impacting on tertiary education and training providers (see below).

Key findings and recommendations relating to institutional and regulatory reform

The Review Panel found the current regulatory arrangements for higher education
to be complex, fragmented and inefficient (Bradley et al. 2008, p. 115). In
particular:

« the quality assurance framework is too focused on inputs and processes and does
not give sufficient weight to assuring and demonstrating outcomes and standards

« different and overlapping frameworks regulate the quality and accreditation of
higher education institutions, the operation of VET providers, consumer
protections for overseas students studying in Australia and institutional approval
for the purposes of student loan assistance

« responsibility is divided between the Commonwealth and the states and
territories, with different units of government responsible for various regulatory
frameworks in each. Arrangements for mutual recognition of providers and
courses operating across state and territory boundaries are inefficient and do not
operate effectively

o within higher education the framework is applied unevenly so that not all
providers are reaccredited on a regular basis

o reliable comparative information to underpin student choice of courses and
institutions is limited.

The Review Panel recommended that the Australian Government, after consultation
with the states and territories, assume full responsibility for the regulation of tertiary
education and training in Australia by 2010 (recommendation 43) and adopt a
framework for higher education accreditation, quality assurance and regulation
featuring (recommendations 19, 20, 21, 23):

« accreditation of all providers (including universities) based on their capacity to
deliver on core requirements including:

— an Australian Qualifications Framework (AQF) with enhanced architecture
and updated and more coherent descriptors of learning outcomes

— strengthened requirements for universities to carry out research in the fields
in which they teach
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— new quality assurance arrangements involving the development of standards
and implementation of a transparent process for assuring the quality of
learning outcomes across all providers of higher education (work on the
development of the new arrangements to be commissioned and appropriately
funded by the Australian Government)

an independent national regulatory and quality assurance agency responsible for
regulating all types of tertiary education (including VET and higher education).

In the higher education sector the regulatory agency would:

accredit new providers, including new universities
accredit courses where the provider is not authorised to do so

periodically reaccredit all providers including the existing universities on a cycle
of up to 10 years depending on an assessment of risk (with authority to impose
conditions, require follow-up action or to remove a provider’s right to operate)

carry out shorter-cycle quality audits of all providers, focused on the institution’s
academic standards and the processes for setting, monitoring and maintaining
them. This would include auditing the adoption of outcomes and standards-based
arrangements for assuring the quality of higher education

register and audit providers for the purpose of the Education Services for
Overseas Students (ESOS) Act 2000 protecting overseas students studying in
Australia and assuring the quality of their education

provide advice to government on quality, effectiveness and efficiency and higher
education issues referred to it or on its own initiative

supervise price capping arrangements in courses offered only on a full-fee basis
where public subsidies do not apply.

Other specific recommendations relating to the regulatory framework, included:

that more rigorous criteria be developed for accrediting universities and other
higher education providers based around strengthening the link between teaching
and research as a defining characteristic of university accreditation and
reaccreditation (recommendation 22)

that the AQF be reviewed to improve and clarify its structure and qualifications
descriptors and the ongoing responsibility for a revised framework should rest
with the national regulatory body (recommendation 24)

a single ministerial council be established with responsibility for all tertiary
education and training (recommendation 46)
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« all accredited higher education providers be required to administer the Graduate
Destination Survey, Course Experience Questionnaire and the Australasian
Survey of Student Engagement from 2009 and report annually on the findings
(recommendation 7)

« the regulatory and other functions of Australian Education International (AEI) be
separated, with the regulatory functions becoming the responsibility of the
independent national regulatory body (recommendation 11) and that the industry
development responsibilities of AEI be revised and be undertaken by an
independent agency which is accountable to Commonwealth and state and
territory governments and education providers (recommendation 12).

The Review Panel also suggested that:

« higher education providers should be required to provide annual data on student
numbers and characteristics as a condition of their accreditation

o VET and higher education providers should continue to enhance pathways for
students through the development and implementation of common terminology
and graded assessment in the upper levels of vocational education and training

« the Australian Government should commission, by 2012, an independent review
of the implementation of the amendments made in 2007 to the Education
Services for Overseas Students Act 2000.

In the regulatory and institutional model proposed by the Bradley Review,
Commonwealth Government departments would remain responsible for direct
policy advice on funding, program, quality and regulation issues. This would
include advice to Minister(s) on legislation, allocation of funds, the performance of
the regulatory body and appointments to it and guidelines within which the
regulatory body would operate. The states and territories would continue to have a
considerable role in the tertiary sector, including by way of their continuing
legislative responsibility for almost all universities, and as the owners of TAFE and
other public VET providers. They would also play a major role in the coordination
and setting of broad policy directions for the tertiary education and training system,
through COAG and relevant ministerial councils.

Australian Government'’s response to Bradley Review

The Australian Government has announced a number of high level responses to the
Bradley Review, firstly in a series of speeches in March by the Minister for
Education, Employment and Workplace Relations (Gillard 2009b, 2009¢, 2009d)
and subsequently, and more fully, in the 2009 Federal Budget in May (Australian
Government 2009b). The Government has largely supported the recommendations
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of the Review Panel. The reforms, or broad policy intentions, announced by the
Government that are of particular relevance to regulation and institutional
frameworks are outlined in box 7.3.

Assessment

In its response to the Bradley Review the Government has acknowledged a number
of the regulatory concerns raised with this review. The Commission welcomes the
Government’s stated intention that the new Tertiary Education Quality and
Standards Agency (TEQSA) will encourage best practice, and streamline and
simplify current regulatory arrangements to reduce duplication and provide for
national consistency.

The Government has indicated that it will:

... be consulting extensively with states and territories and the sector to ensure that
TEQSA is able to cut through some of the regulatory complexity and red tape that
currently exists. (Australian Government 2009b, p. 32)

The Commission is encouraged by the commitment to the establishment of TEQSA
by 2010 and urges state and territory authorities to work cooperatively with the
Commonwealth to progress the necessary reforms. In regard to regulation of the
VET sector, the Commission notes that COAG has endorsed the need for stronger
and more cohesive national regulatory arrangements for VET, ‘including in-
principle support for a national regulatory body to oversee registration of providers
and accreditation of VET qualifications and courses’ (COAG 2009a, p. 6). A report
on operational models, including for a national regulatory body, is to be provided to
COAG by September 2009.

Whilst the Government has clearly stated its intention to reduce the regulatory
burden associated with some existing arrangements, the Commission is concerned
that some of the announced reforms and the increased focus on quality assurance
have the potential to add to regulatory burdens, if not designed and implemented in
an efficient manner. There would appear to be particular risks associated with:

« more rigorous criteria for accrediting/reaccrediting higher education providers,
including universities

« new qualification standards
 increased reporting obligations

— mission-based compacts could create new obligations for universities
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Box 7.3 The Government’s response to the Bradley Review

A new standards-based quality assurance framework will establish minimum standards
that higher education providers are required to meet in order to be registered and
accredited, as well as academic standards.

A national regulatory body, to be called the Tertiary Education Quality and Standards
Agency (TEQSA), is to be established in 2010. In line with the recommendations of the
Bradley Review Panel, this body will accredit providers, carry out audits of standards
and performance of institutions and programs, and protect and quality assure
international education. TEQSA will focus initially on regulation and quality assurance
for higher education and from 2013 its role will expand to encompass VET
organisations.

TEQSA will evaluate the performance of universities and other higher education
providers every five years, or whenever there is evidence that standards are not being
met or an evaluation is considered necessary to address an unacceptably high level of
risk to quality or viability. A range of sanctions, proportionate to identified deficiencies,
will be available for higher education providers that do not measure up against
standards. As well as institution-specific audits, the new agency will also carry out
audits that focus on particular areas of risk for the higher education system.

The Australian Qualifications Framework Council has commenced work on reviewing
the Australian Qualifications Framework to improve and clarify its structure and
qualifications descriptions. The Government announced that further work is to be
progressed through TEQSA. The Australian Qualifications Framework Council will be
commissioned to improve the articulation and connectivity between higher education
and VET.

The Government agreed that the regulatory and other functions of Australian
Education International should be separated. This is to be progressed in conjunction
with arrangements for TEQSA. A response on the recommendation that the industry
development responsibilities of Australian Education International be revised and be
undertaken by an independent agency has been deferred pending further
consideration.

Mission-based compacts will be introduced that outline the relationship between the
Commonwealth and each university. Compacts will be used to define clear and
consistent performance targets for each institution in relation to quality, attainment and
participation by students from under-represented groups. Achievement of targets will
trigger reward payments.

A new Ministerial Council for Tertiary Education and Employment will be established,
with responsibility for higher education, VET, international education, adult and
community education, the Australian Qualifications Framework, employment and
broader youth policy.

Source: Australian Government (2009b).
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— TEQSA will collect ‘richer data’ to monitor performance in areas such as
student selection, retention and exit standards, and graduate employment.
Institutions will be required to demonstrate students’ academic performance
and ‘document what students learn, know and can do’ (Australian
Government 2009b, p. 31)

« the Government’s in principle support (currently the subject of further
consideration) for a requirement that all accredited higher education providers
administer the Graduate Destination Survey, Course Experience Questionnaire
and the Australasian Survey of Student Engagement and report annually on
findings.

The Government has specifically recognised ‘the anxiety some will have of more
red tape and managerial control” and expressly stated ‘that is not the intention and it
will not be the effect’ (Gillard 2009b). Further, the Government has signalled its
intention to consult extensively with the institutions and other experts in the sector,
including, for example, in relation to mission-based compacts and appropriate tools
and indicators to measure performance at an institutional level.

It is understandable, given the track-record of regulatory burdens in this sector, that
higher education institutions remain sceptical of assurances around controls on the
regulatory burden emanating from recent review activity. Universities Australia
submits:

... it 1s likely that a side-effect of the macro-level Bradley Review reforms (and related
reforms to research policy) will be even further increases in micro-level compliance
obligations. (sub. DR87, p. 1)

Universities are worried that a new propensity not to consider the regulatory or
administrative burden resulting from reform initiatives is appearing. Three recent
examples include:

o Broad-ranging standard provisions in Government contracts that place the onus of
proof on those who would seek to vary these provisions (e.g. on denial of moral
rights for authors). The onus should be reversed, which is to say basic rights should
only be waived where a case can made by the relevant Government agency.

o In the Students Services and Amenities Bill currently before Parliament, a new
HECS-style arrangement is proposed to implement a $250 student fee. No public
case has been made as to why the fee could not be incorporated into existing HECS
arrangements, resulting in the saving of extensive separate handling costs.

o Under the Education Investment Fund, various cumbersome regulatory provisions
such as Government approval of sub-contractors were to have been required of
grant recipients. Fortunately, in this instance, representations by Universities
Australia were able to see the worst instances of micro-regulation removed. (sub.
DR87,p. 2)

314 ANNUAL REVIEW OF
REGULATORY
BURDENS



The Commission considers that it is not appropriate at this time to recommend
actions in response to the concerns that have been raised given the recent major
review and the Government’s intention to implement substantial reforms to the
regulatory and framework for higher education and training. Reforms to address
inconsistency, duplication, overlap and unnecessary red tape are best considered in
conjunction with the development and implementation of the new regulatory
arrangements and the creation of the TEQSA. While the Bradley Review has
informed the Government’s determinations on the broad architecture for regulation
of higher education and VET, a series of in-depth examinations will now need to be
carried out to resolve detailed aspects of the new arrangements. The current
DEEWR project on Future Directions for Quality Oversight of Tertiary Education
Services in Australia and the review of the qualifications framework are just two
such examples.

In addition to taking account of all the specific concerns that have been raised with
this review, the Government and the new national agency must ensure that any
regulatory reforms:

« are subjected to best practice regulatory process, including wide consultation and
rigorous regulatory impact analysis

o are consistent with national competition policy and competitive neutrality
principles, including ensuring that requirements are applied equivalently across
providers, whether public or independent

« do not discriminate between institutions on the basis of the type of
courses/qualifications offered, rather any differentiation in obligations should
reflect actual differences in risks or performance.

The Commission notes that the sector’s concerns in relation to reporting obligations
are taking far too long to address. The Report of the Taskforce on Reducing
Regulatory Burdens on Business (Regulation Taskforce 2006) recommended that
the relevant agencies ‘... should work with the Australian Vice-Chancellors'
Committee to address issues identified in the PhillipsKPA and Lifelong Learning
Associates (2006) report to reduce red tape for universities’ (recommendation 4.36).
The Government agreed in principle to the recommendation and supported
‘measures that reduce unnecessary reporting or regulation where they are of an
administrative nature’ (Australian Government, 2006).

It is vital that the development of specific reforms to streamline reporting
obligations i1s undertaken as soon as possible and in a manner consistent with the
implementation of the standard business reporting (SBR) initiative, which will be
available from 31 March 2010 (appendix B). All existing and proposed reporting
obligations must be examined, taking into account the following principles:
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In

data requests from all levels of government should use the SBR financial
reporting taxonomy wherever possible

additional data requests should begin by looking at data the business already
collects, so that existing business data can be utilised wherever possible

where additional data is required, common language and definitions must be
used to prevent any duplication and overlap. The data requirements should then
be developed as a taxonomy to supplement to the existing SBR taxonomy

electronic reporting and secure on-line sign-on to the agencies involved should
be introduced

the benefits derived from the data collected should always outweigh the total
costs, including business compliance and government administration costs, of
generating and processing that data.

response to the Commission’s draft report, DEEWR drew out the practical

implications and benefits, in relation to VET programs, of streamlining reporting,
consistent with SBR (box 7.4)

Box 7.4 Some benefits of adopting SBR for VET programs

Source: DEEWR (sub. DR 90, pp. 8-9).

With respect to DEEWR’s VET programs, [the Commission’s draft recommendation 7.2] will
mean, as required, the ongoing adoption and implementation of common data definitions
and standards in DEEWR systems that comply with the Standard Business Reporting
initiative and the Australian Vocational Education and Training Management Information
Statistical Standard (AVETMISS).

Rationalising the training information collected from business organisations may reduce
duplication, and the number of forms and interfaces to DEEWR’s VET systems that VET
providers and business partners are required to manage.

Payments to contracted providers vary across programs and rely on multiple factors that
include registrations, commencements, claims, milestone payments, quarterly estimates and
reconciliation processes. Consistent claims and payment processing across DEEWR’s VET
programs may reduce the administrative burden on those businesses engaged in multiple
contracted arrangements.

A number of DEEWR’s VET programs process and verify the documentation provided from
providers as part the provider approval and review process. Increased use of data standards
in the collection and processing of this information may facilitate online verification of these
documents by the issuing authorities (eg banks, local governments and insurance
companies).

316

ANNUAL REVIEW OF
REGULATORY
BURDENS



RECOMMENDATION 7.1

The Department of Education, Employment and Workplace Relations, in
consultation with state and territory authorities, should ensure that reforms to
streamline reporting obligations in the education sector, including for schools
and in response to recommendations from the Bradley Report, are undertaken
consistent with the methodology and principles of the Standard Business
Reporting initiative. Electronic reporting and secure on-line sign-on to the
agencies involved should be introduced.
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8  Other concerns

Specific concerns raised by participants, which did not fall within the broad areas
covered previously are addressed in this chapter.

8.1 Medical services

The administrative requirements placed on general practitioners (GPs) and their
practices by the Australian Government have been an ongoing concern to the
medical profession. Moreover, these issues have been examined in detail by
previous reviews and studies. In 2003, the Productivity Commission (PC 2003), at
the request of the Australian Government, undertook a study into the administrative
and compliance costs placed on GPs and their practices (box 8.1). Many of these
issues were again raised by the Regulation Taskforce in 2006 (Regulation Taskforce
2000).

There are also reviews currently underway in this area. In December 2008, the
Minister for Health and Ageing (Roxon 2008a) announced a review of Medicare
items on the Medical Benefits Schedule (MBS) to reduce the complexity of the
system and reduce red tape for GPs with a number of changes to the schedule to
take effect from 1, July 2009. A National Primary Health Care Strategy, which is to
consider a range of issues affecting GPs, is also being developed. A draft Strategy is
expected to be available for the Minister’s consideration by mid-2009 (Roxon
2008b).

Concerns raised by participants

The main concern of the Australian Medical Association (AMA) is that the ‘red
tape’ placed on medical practitioners reduces the time available to deal with
patients:
Red tape restricts patient access to care with some estimates suggesting that general
practitioners, for example, spend up to nine hours per week complying with red tape

obligations. Every hour a GP spends doing paperwork equates to around four patients
who are denied access to a GP. (sub. 33, p. 1)
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The AMA recognises that a significant amount of the ‘red tape’ placed on medical
practitioners is to enable government to assess and measure the impact of health
initiatives, but considers there is little regard as to the compliance impact on
medical practitioners (sub. 33).

Box 8.1 Research study into general practice administrative and
compliance costs

In 2003, the Australian Government asked the Productivity Commission to report on
the nature and magnitude of the administrative and compliance costs placed on GPs
and their practices.

It found that three programs, Practice Incentives Program (PIP), Vocational
Registration and Enhanced Primary Care accounted for over 75 per cent of
measurable costs. For many programs, GPs actually received government payments
for administration that exceeded the measurable administrative and compliance costs.
Although there was no explicit payment for preparing information for Centrelink (unlike
for the Department of Veterans Affairs), GPs could claim under a standard Medicare
consultation. Nevertheless, there was confusion among some GPs as to their eligibility
to claim payment under Medicare for such work.

Form filling accounted for a small share of measurable costs, but was a significant
source of stress-related and other intangible costs. To reduce both tangible and
intangible administrative and compliance costs the Commission put forward a number
of recommendations. These included:

e program evaluations should include administrative costs of GPs associated with
involvement in the program

« the Practice Incentives Program, Vocational Registration and Enhanced Primary
Care should be evaluated and include the costs placed on GPs in administering
these programs

« where the Australian Government chooses to remunerate GPs for medical
information, the relevant department should fund the payments out of its own
budget

« consistent principles, and not identical payment schedules, for remunerating GPs
should be adopted between and across agencies

o GPs administrative costs should be monitored through a departmental coordination
group over time and these costs should be reported on publicly

e guidelines should be developed, when appropriate, to standardise information
collection and form design across government departments and agencies

« the use of information technology in reporting by GPs should be accelerated,
including integrating forms into computer software and allowing more forms to be
submitted electronically.

Source: PC (2003).
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However, the AMA is concerned that Australian Government regulation is being
used as a rationing mechanism to discourage medical practitioners from providing
more services and, in some cases, to limit the number of services a medical
practitioner could provide to a patient in an effort to contain costs. For example, it
comments that the funding of new services on the Medicare Benefits Schedule
(MBS) came with prescriptive guidelines and rules stipulating how many times a
service can be delivered, when it can be delivered, who 1t can be delivered to and
what records were required to be kept (sub. 33).

There is also concern in regard to the use of overly prescriptive regulation, an
example being the rebate for GP referred services to allied health services (for
example, physiotherapy). Under these arrangements the GP 1is required to
implement specific management plans, communications and documentation to
enable the patient access to the allied health service. This is in contrast to the simple
processes in place when a patient is referred by a GP for specialist services through
a letter of referral (sub. 33).

The current review of the MBS to simplify the schedule and reduce the compliance
cost to medical practitioners, while welcomed as a ‘step in the right direction’, is
not seen by the AMA as demonstrating a commitment to ease the compliance
burden of the MBS on medical practitioners (sub. 33).

The AMA also notes the success of the streamlined authorities program introduced
in 2007. Under the streamlined authorities program, medical practitioners are no
longer required to contact Medicare to obtain authority to prescribe around 200 of
the 450 items on the Pharmaceutical Benefits Scheme (PBS). However, the AMA
calls for the authority system to be removed for all items to further reduce
unnecessary red tape (sub. 33).

The 1ssue of the administrative costs surrounding the Practice Incentive Program
(PIP) and the provision of medical reports and other ‘form filling’ for Centrelink,
Veterans Affairs and other Government agencies was also raised by the AMA,
because little progress had been made in these areas since the Commission’s 2003
study into GP administrative and compliance costs (PC 2003). The AMA also notes
that many of the recommendations contained in both the Commission’s study and
the Regulation Task Force report have not been implemented (sub. 33).

Assessment

Clearly, much of the regulation of concern to the AMA is in place to contain costs
due to the significant amount of Government funding underpinning Medicare and
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the PBS. Also, information is required to monitor and assess broader health
outcomes and the effectiveness of Government funds in achieving these outcomes.

In a number of areas the Government has been hesitant to make changes due to
concerns that without such regulation the costs of funding health care would
increase. For example, in responding to the Regulation Taskforce (2006), which
recommended that all the remaining recommendations of the Commission’s review
(PC 2003) be implemented, the Government (Australian Government 2006) made it
clear that it wanted to retain measures such as locational provider numbers and the
PBS approval authority.

A similar response was provided to the Regulation Taskforce (2006)
recommendation that the Australian Government should consider removing the PBS
authority approval requirements or allow GPs to re-use an authority number for a
repeat prescription where a patient’s condition was unlikely to change. The
rationale was that such measures were required to limit the costs to the Government
and the taxpayer as well as maintain the overall integrity of the health system
(Australian Government 2006).

However, the Australia Government also commented that it would simplify a
number of programs identified as incurring considerable compliance costs on
medical practitioners, such as the PIP, but it would not support GPs being
remunerated for providing medical information (Australian Government 2006). The
Department of Health and Ageing has subsequently consulted with the medical
profession to simplify and make a number of administrative changes to the PIP
(sub. DR96). The preparation of information for Centrelink and other government
agencies and the remuneration for such services has been an ongoing issue for GPs
and was examined in detail by the Commission (PC 2003) in its previous review
(box 8.1).

There has been some progress in reducing the red tape placed on GPs. For example,
there is the current review of Medicare items and the introduction of the streamlined
authority program in respect of approval for some PBS medicines. The streamlined
authority arrangements are limited to those authority required medicines that treat
chronic and stable long term conditions, with stable dosage requirements and those
that are less at risk of misuse and over prescription (sub. DR96). However, a
number of the ‘red tape’ issues impacting on GPs addressed in the previous reviews
remain in place.
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RECOMMENDATION 8.1

The Australian Government should implement the remaining recommendations
from the Productivity Commission’s 2003 Review of General Practice
Administrative and Compliance Costs and the recommendations from the
Regulation Taskforce’s 2006 review relating to general practice which include:

o introducing a single provider number for each general practitioner

o removing the Pharmaceutical Benefits Scheme authority approval
requirement or allowing GPs to re-use an authority number for a repeat
prescription where a patient’s condition is unlikely to change

o rationalising the incentive programs for GPs.

8.2 Construction

Concerns raised by participants

The Northern Territory Government (sub. 45) is concerned that the accreditation
required for contractors to tender for Australian Government funded projects under
the National Code of Practice for the Construction Industry and the Australian
Government Safety Accreditation scheme disadvantages contractors in the Northern
Territory:

The National Code of Practice for the Construction Industry threshold on federally

funded works ($5m) and the Federal Safety Accreditation threshold on federally funded
works ($3m) disadvantaged Territory based contractors. (sub. 45, p. 1)

In particular, the Northern Territory Government states that these requirements have
an adverse impact on the development of training and business opportunities in
remote Indigenous communities. Many of the small contracting businesses
tendering for work in remote communities are not accredited and as the Australian
Government tends to ‘bundle up’ up construction work across communities into
larger contracts in excess of the threshold these businesses are unable to tender for
the work. However, the Office of the Federal Safety Commissioner, responsible for
improving OHS in the building and construction sector, says it is unaware that this
1s occurring (sub. DR90).

To ensure the generally smaller contracting businesses operating in the Northern
Territory are able to tender for Australian Government funded projects, the
Northern Territory Government suggests adjustments to the thresholds or a delay in
their implementation in the Northern Territory.
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The Northern Territory Government supports adjustment of the relevant thresholds, or
delay in their implementation in the Territory, having regard to our unique business
environment and the need to provide development opportunities for small and medium
sized construction companies. (sub. 45, p. 2)

The Federal Safety Commissioner’s view is that accreditation has not disadvantaged
Northern Territory builders:

There has been no suggestion that Northern Territory-based builders are unable to
compete for tenders for building work due to difficultly in applying for, and attaining,
accreditation in the Territory. ...

There are a total of 29 accredited construction companies with offices in the Northern
Territory, including nine accredited local builders. There are also a number of
Territory-based companies in the process of seeking accreditation. (sub. DR90, p. 12)

Assessment

The National Code of Practice for the Construction Industry establishes minimum
standards — covering workplace relations, OHS, security of payment and
procurement — head contractors must meet to be eligible to tender for Australian
Government funded work. The assessment of a contracting firm’s workplace
relations can initially be conducted on line through the Department of Education,
Employment and Workplace Relations. The scheme does not apply to
subcontractors.

The Australian Government Safety Accreditation scheme requires head contractors
to have a suitable OHS management system in place and meet specified
performance standards. Accreditation comprises a desk top assessment and on-site
audit.

The arrangements surrounding the eligibility to contract for Australian Government
funded construction work ensure that the standards required by the Australian
Government in relation to workplace relations and safety are met. Also, it is not
clear that there are any significant barriers to smaller contractors gaining
accreditation. The issue for unaccredited smaller contractors and businesses
tendering for work in remote Indigenous communities appears to be the ‘bundling
up’ of construction work across a number of communities into a single contract
which exceeds the threshold.

In this case, it is the contract management arrangements that impede smaller
businesses from competing for Australian Government funded construction work,
not their accreditation status.
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Changing contract management arrangements in remote Indigenous communities,
or adjusting the threshold to develop business and training opportunities in remote
Indigenous communities and assist smaller contractors in the Northern Territory are
policy related issues. As such, they are matters for the Australian and Northern
Territory Governments and outside the scope of this review.

8.3 Public administration and safety

Reporting requirements for local governments administering
Australian Government funded programs

The Northern Territory Government (sub. 45) is concerned as to the multiple
reporting requirements placed on local governments in the Northern Territory
administering Australian Government funded programs:

Councils in the Northern Territory, especially Shires servicing remote Indigenous
communities, administer a number of Commonwealth funded programs. The effective
administration of these programs is viewed as beneficial not only to the Northern
Territory as a whole, but as providing significant benefits for disadvantaged Indigenous
people.

Councils are accountable for the delivery of these programs and are subject to regular
and complex financial and non-financial reporting requirements, in addition to statutory
reporting compliance frameworks. The additional accountabilities require a
considerable degree of human, system and financial resources to ensure that funding
programs are met. (sub. 45, p. 4)

The Northern Territory Government considers that the packaging of multiple grants
under a single consolidated reporting regime would alleviate the administrative
burden placed on local government. To this end, the Northern Territory Government
suggests the use of cooperative agreements between funding agencies to streamline
or reduce reporting formats against grant programs (sub. 45).

Assessment

These reporting requirements are likely to place an administrative burden on local
government, particularly given the limited resources of the many small local
government bodies operating in the Northern Territory. The consolidation of
reporting requirements, as proposed by the Northern Territory Government, may
reduce this burden on local government bodies in the Northern Territory. Where
possible, Australian Government funding agencies should consolidate reporting
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requirements for these smaller local governments that meet the necessary
accountability and outcome requirements.

Australian Government five-year leases under the Northern Territory
emergency response legislation

The Northern Territory Government (sub. 45) points out that under the Australian
Government’s Northern Territory emergency response legislation the Australian
Government has implemented compulsory five-year leases of specific communities
in the Northern Territory. These leases provide the Australian Government with
ownership of the infrastructure in these communities. Consequently, local
governments in these communities are unable to sub-lease previously rented
properties and use that income to support the operational cost of managing these
properties. This legislation underpinning these arrangements was granted an
exemption from the RIS process under the exceptional circumstances provisions.
The RIS process is discussed further in chapter 9.

Assessment

The details of the compulsory leasing arrangements and the ownership of
infrastructure assets under the Australian Government’s Northern Territory
Emergency Response is a policy decision for the Australian Government and
outside the scope of this review.

8.4 Other issues

Land access negotiations

The Government of South Australia (sub. 49) notes that case-by-case negotiations
with the Australian Government to access large areas of land in South Australia
owned or regulated by the Australian Government for defence purposes can cause
delays and uncertainty in the development of economic infrastructure. The
infrastructure projects traversing these areas included gas pipelines, freight transport
networks and infrastructure supporting mining operations.

To avoid these delays and provide greater certainty and well-balanced outcomes, it
calls for the Australian Government to develop principles to guide land access
negotiations (sub. 45).
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Assessment

To the extent that protracted land access negotiations impact on how and when
infrastructure services are provided, they do impose a regulatory burden. The
development of principles to guide negotiations may be beneficial in providing
access to Australian Government owned land. However, the development and use of
such principles in these negotiations have wider policy ramifications that are outside
the scope of this review.

Comments on the Environmental Protection and Biodiversity
Conservation (EPBC) Act 1991

The Government of South Australia (sub. 49) is concerned with unnecessary delays
and uncertainty facing major infrastructure projects in dealing with the EPBC Act.

The Government of South Australia (sub. 49) points out that it has raised these
issues in its submission to the Senate Standing Committee on the Environment,
Communication and the Art’s inquiry into the operation of the Act and to the
Independent Review of the EPBC Act. The independent review released an interim
report for public comment in June 2009 and a final report will be provided to the
Minister by the end of October 2009. The Senate Standing Committee will release
its second report during 2009.

Assessment

The operations and outcomes of the EPBC Act are currently being reviewed by the
Independent Review and the Senate inquiry. As such, the concerns surrounding
delays and uncertainty resulting from the operations of the EPBC Act would be
better addressed through these broader processes. The Terms of Reference for the
Independent Review of the EBPC Act require the review be guided by Australian
Government Policy objectives, including simplifying the regulatory burden on
people, businesses and organisations while maintaining appropriate and efficient
environmental standards. Clearly, delays and uncertainty in the development of
major infrastructure should be given adequate attention by these reviews.

Inconsistencies in project and environmental approval processes

The Minerals Council of Australia (sub. 9) is concerned about inconsistencies
across jurisdictions in project approval processes and environmental assessments
and approvals. Similar concerns were addressed in the Commission’s Annual
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Review of Regulatory Burdens: Primary Sector (PC 2007) and have also been
examined in the Commission’s recent Review of Regulatory Burden on the
Upstream Petroleum (Oil and Gas) Sector (PC 2009). Moreover, development
approvals and environmental assessments and approvals have been identified as a
COAG ‘Hot Spot’ for regulatory reform.

Assessment

COAG has made significant progress in addressing duplication and inefficiency in
environmental assessment processes, particularly through the implementation of
environmental assessment bilateral agreements between the Australian and state and
territory governments. COAG has also agreed that the Australian and state and
territory governments, ‘will work expeditiously to develop bilateral agreements,
where efficiencies can be achieved in meeting the requirements of the EPBC Act’
(Australian Government 2008a).

With respect to development assessment processes and approvals, the Commission
notes that progress is being made by the states and territories, through the Local
Government and Planning Ministers’ Council, in streamlining processes through,
for example, increasing the use of ‘complying’ development to speed up approvals,
reforming intergovernmental referral processes and encouraging greater use of
electronic processing.

The Commission encourages COAG to continue to assign a high priority to
achieving further harmonisation and efficiencies in project development and
environmental assessment and approval systems.

Duplication of Indigenous heritage protection legislation in the
development of oil and gas projects

The Government of South Australia (sub.49) refers to the finding in the
Productivity Commission’s Review of the Regulatory Burdens on the Upstream
Petroleum Sector draft report that the duplication of Australian and state and
territory government’s Indigenous heritage legislation protecting Indigenous
heritage sites appeared to be a source of delays and uncertainty in the development
of oil and gas projects.

The Government of South Australia (sub. 46) suggests that the review examine the
degree to which this duplication impacts on economic infrastructure projects and
identify measures to streamline approval processes for development while ensuring
Indigenous heritage is not compromised. It also notes that the South Australian
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Indigenous heritage legislation is currently under review with the aim of seeking
greater consistency with the Australian Government’s legislation.

Assessment

In its final report, the Productivity Commission (2009) in its Review of the
Regulatory Burdens on the Upstream Petroleum (Oil and Gas) Sector made a
number of recommendations to overcome delays and uncertainty in respect of the
duplication of Indigenous heritage protection legislation. The Commission
recommended:

o that the Australian Government, in considering applications for a heritage
protection ‘declaration’ under the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984, should take into account previous state and
territory government’s assessments and decisions about the same heritage site

« the Australian Government legislation be amended to accredit state and territory
Indigenous heritage regimes that comply with a set of minimum standards

o the transferability of heritage agreements when title ownership changes,
provided the new owner was willing to adhere to the original work program and
the conditions of the original heritage approval.

Native Title regulation

The Minerals Council of Australia raises concerns about complexity and
inefficiency in the native title system, in particular:

... the effectiveness of Indigenous Representative organisations (including Native Title
Representative Bodies and Prescribed Bodies Corporate) is being hampered by
inadequate resourcing and overly restrictive operating parameters. (sub. 9, p. 28).

Assessment

The Commission examined these issues in the 2007 Primary Sector Review and
recommended that ‘recent Australian Government reforms to the native title system
— aimed at building capacity for Native Title Representative Bodies (NTRBs) and
encouraging agreements ... be given time to take effect and then be subject to
independent evaluation within five years of implementation’ (PC 2007, p. 196). The
Australian  Government (Australian Government 2008a) accepted this
recommendation ‘in principle’ and noted:
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Some or all aspects of the recent reforms may be reviewed through other means within
the next five years. ... AGD [The Attorney-General’s Department] is continuing to
monitor the implementation and impact of the reforms. (p. 38)

Specific concerns about native title were also examined in the Commission’s recent
Review of Regulatory Burden on the Upstream Petroleum (Oil and Gas) Sector (PC
2009).
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9 Improving regulatory impact analysis

9.1 Regulatory impact analysis requirements

The Australian Government and COAG endeavour to improve the quality of
regulation through the undertaking of regulatory impact analysis. The Australian
Government requires a Regulation Impact Statement (RIS) for Commonwealth
regulatory proposals ‘that are likely to have a significant impact on business and
individuals or the economy’ (Australian Government 2007a, p. 15). In a similar
manner, COAG requires a RIS for regulatory proposals put forward by ministerial
councils and national standard-setting bodies that ‘would encourage or force
businesses or individuals to pursue their interests in ways they would not otherwise
have done’ (COAG 2007b, p. 3).

RIS processes follow a formalised sequence of steps that provide a basis for
informed decision making and establish whether particular regulatory proposals
would be in the community’s interest by demonstrating a net benefit. A RIS
identifies the problem the regulation seeks to address, outlines the objectives of
government action, and assesses the impacts of a range of feasible options for
addressing the problem. The RIS then documents community consultation, proposes
a recommended option and outlines implementation and review mechanisms.

A well designed and implemented RIS process can improve the quality of new
regulations, and thereby enhance the productivity of the economy in a number of
ways, including:

« where it leads to a decision not to proceed with a relatively costly regulatory
action — by demonstrating that a non-regulatory option is a better solution to the
problem (or that the status quo is preferable)

« where regulation is found to be justified — by identifying the most effective and
efficient design elements to build into it, thereby increasing the benefits and/or
reducing the costs

« by building stakeholder support for proposals — through effective consultation
processes and/or by allaying fears of unintended adverse regulatory impacts
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« Dby reducing the risk of over-regulation — through clearly specifying the nature,
size and scope of the problem and indicating the extent to which government
action is necessary and beneficial

« Dby influencing over time the regulatory culture within government agencies to be
supportive of good evidence-based processes.

Regulatory processes and the quality of regulation are, in many respects,
considerably better than 20 years ago when governments were first embracing the
concept of regulatory impact analysis. That said, concerns raised during this review
suggest that there remains scope for the Australian Government to do more to
improve regulatory outcomes, through:

« more systematic and rigorous application of existing regulatory best practice
processes

« refinements and enhancements to aspects of the design and implementation of
these processes

« increasing the transparency and accountability of current regulatory processes.

The Office of Best Practice Regulation (OBPR), within the Department of Finance
and Deregulation, administers both the Australian Government and COAG
regulation-making requirements. For a RIS to be assessed as ‘adequate’ by the
OBPR, the detail and depth of analysis should be commensurate with the magnitude
of the problem and the size of the potential impacts of the proposal. Subject to this
overriding principle, the OBPR uses a number of ‘adequacy criteria’ to assess
whether a RIS contains an appropriate level of information and analysis for it to be
assessed as ‘adequate’. The criteria are broadly similar under both RIS
processes (Australian Government 2007a, COAG 2007b).

Recent enhancements to Australian Government and COAG regulatory
processes

In recent years both the Australian Government (2006) and COAG (2007c) have
taken initiatives to strengthen their respective RIS processes by:

« ‘raising the bar’ on the standard of analysis considered adequate for a RIS to be
approved

o making it harder for a regulatory proposal to proceed to a decision if the
requirements of good process have not been adequately discharged.
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Australian Government processes

The Regulation Taskforce (2006) identified some deficiencies with the Australian
Government’s RIS process and made a number of recommendations. In response,
the Government strengthened the regulatory framework on 20 November 2006.
Some of the more substantial changes were requirements for:

« ‘preliminary assessments’ for all regulatory proposals to determine the level of
regulatory impact analysis required

o a formal assessment of business compliance costs, using the Business Cost
Calculator (or an approved equivalent), and greater use of cost-benefit analysis
generally

« a clear statement in the RIS adequacy criteria that the RIS should demonstrate
that:

— the benefits of the proposal to the community outweigh the costs

— the preferred option has the greatest net benefit for the community, taking
into account all the impacts

« a whole-of-government consultation policy

o strengthened gate-keeping arrangements. In the absence of exceptional
circumstances (as determined by the Prime Minister), a regulatory proposal with
‘medium’ business compliance costs or ‘significant’ impacts on business and
individuals or the economy, should not proceed to Cabinet or other decision
makers unless it has complied with the Australian Government regulatory impact
analysis requirements. Post-implementation reviews are required — within one
to two years of implementation — when a proposal proceeds to the decision
maker without an adequate RIS or a report assessing business compliance
costs! (OBPR 2008a).

Under the previous processes, when the former Office of Regulation Review (ORR)
— which had responsibility for administering the RIS process prior to the
establishment of the OBPR — assessed regulatory proposals as non-compliant,
these proposals were still able to be implemented by the Government. Under the
stronger gate-keeping arrangements now in place, this should no longer eventuate
without a formal and transparent exemption. However, this requires gate-keeping
arrangements to be administered and enforced effectively by the Cabinet Secretariat
(for proposals proceeding to Cabinet) and other decision-makers such as ministers,
agency heads and boards (for non-Cabinet proposals).

1 Such reviews are required regardless of whether or not exceptional circumstances are granted.
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According to the OBPR, in 2007-08 around 75 per cent of regulatory decisions
requiring a RIS or report on compliance costs were made by a decision maker other
than Cabinet (OBPR 2008a). Given that a majority of recent regulatory proposals
are being subject to less formal gate-keeping processes (than those applied to
proposals proceeding to Cabinet) the Government needs to have ‘checks and
balances’ in place to ensure adherence to the regulatory processes. As is discussed
in section 9.2, a post-implementation review is not a substitute for undertaking a
RIS before a decision is made.

Council of Australian Governments processes

In April 2007 COAG agreed to strengthen its regulatory framework for national
regulation making and for similar arrangements in the states and territories. These
were outlined in the COAG Best Practice Regulation Guide:

COAG has agreed that all governments will establish and maintain effective
arrangements at each level of government that maximise the efficiency of new and
amended regulation and avoid unnecessary compliance costs and restrictions on
competition by:

« establishing and maintaining ‘gate keeping mechanisms’ as part of the decision-
making process to ensure that the regulatory impact of proposed regulatory
instruments are made fully transparent to decision makers in advance of decisions
being made and to the public as soon as possible

o improving the quality of regulation impact analysis through the use, where
appropriate, of cost-benefit analysis

« better measurement of compliance costs flowing from new and amended regulation,
such as through the use of the Commonwealth Office of Small Business’ costing
model

« broadening the scope of regulation impact analysis, where appropriate, to recognise
the effect of regulation on individuals and the cumulative burden on business and,
as part of the consideration of alternatives to new regulation, have regard to whether
the existing regulatory regimes of other jurisdictions might offer a viable alternative

« applying these arrangements to Ministerial Councils. (COAG 2007b, p. 1)

9.2 Business concerns about processes followed for
recent regulatory proposals

Notwithstanding these developments, at the roundtable meetings and during
discussion with participants in this review, frustrations with the RIS process were
regularly voiced. Many participants were concerned that RIS processes were often
less than comprehensive (even for major policy proposals), did not allow for
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adequate consultation, and that RIS documents were neither readily available nor
easily accessible.

Some concerns raised by business in submissions to this review point to
deficiencies in the RIS process as a whole. For example, according to UnitingCare
Australia:

. there remains a systemic issue around the development and implementation of
regulation by government agencies ... UnitingCare Australia believes that further work
must be done to strengthen scrutiny of the Regulation Impact Statement process.
(UnitingCare Australia, sub. DR70, p. 1)

Similarly, the Property Council of Australia (sub. DR83, p. 1) commented on ‘the
ongoing failure of governments to properly assess the risks, costs, and benefits of
regulation across all sectors of industry’ and urged the Commission to use its final
report to ‘examine the process by which regulation is developed and reviewed,
rather than merely examining specific regulations.’ In its view:

To achieve a competitive economy, greater emphasis needs to be placed on both the

collaborative processes of COAG and a more effective approach to regulatory impact
assessment. (Property Council of Australia, sub. DR83, p. 1)

The vast majority of Commonwealth regulations recently tabled by the Australian
Government underwent no more than a preliminary self-assessment by the
departments and agencies responsible for the regulation.

In 2007-08, only around two per cent of regulatory proposals tabled required regulatory
impact analysis. (OBPR 2008a, p. 15)

For the regulatory decisions made on or after 20 November 2006 (when the
Australian Government’s best practice regulation requirements came into effect)
and tabled in 2007-08, 51 RISs were required and five were assessed as
‘inadequate’ by the OBPR — giving a compliance rate of around 90 per cent under
the current process. In addition, seven regulatory proposals were assessed by the
OBPR as requiring a report on business compliance costs. These were prepared and
certified by the OBPR as meeting the best practice regulation
requirements (OBPR 2008a).

Departments and agencies are strongly encouraged to contact the OBPR to confirm
their preliminary assessments. Where they do not, they are still accountable for the
decisions they make, since the OBPR reviews all regulation made by departments
and agencies (in six month cycles) to ensure that the appropriate level of analysis
was undertaken. Where the OBPR finds that a regulation was introduced without
the appropriate level of analysis, it informs the responsible department/agency that
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it will be reported as non-compliant and is required to undertake a post-
implementation review (Australian Government 2007a).

In 2007-08, Australian government departments and agencies reported to the OBPR
that they had undertaken 753 ‘preliminary assessments’ for proposals which they
found required no further analysis and the OBPR agreed with these
assessments (OBPR 2008a).

Regulation relating to strengthening of police checks and the reporting of missing
residents in the aged care industry are two recent examples of regulations that were
assessed by departments as requiring no further analysis, and endorsed by the
OBPR, because of ‘no or low impacts’. Regulations relating to the original
introduction of police checks and the reporting of alleged assaults in aged care and
the reporting of vacancies in child care, are similar examples under the previous
regulatory regime. These were each given an exemption from the previous RIS
requirements by the ORR because they were assessed as being ‘minor or machinery
in nature and did not substantially alter existing arrangements.’

However, in submissions to this review, business participants considered that the
impacts of these measures were not of ‘low or no impact’ or “‘minor or machinery in
nature’ — and there is substance to their position.

Regulation relating to the screening of liquids, aerosols and gels on international
flights and the Australian Government’s intervention in the Northern Territory are
also examples of regulatory proposals which raised concerns in submissions to this
review. In these cases, exceptional circumstances (as determined by the Prime
Minister) were granted prior to the regulation being implemented. For these
regulations analysis was not required prior to implementation. Post-implementation
reviews for these regulations are due in the second half of 2009.

Departments and agencies are expected to consult with stakeholders when
undertaking post-implementation reviews. However, a post-implementation review
is not equivalent to an ‘ex-post’ RIS because there is no requirement to follow all
the steps required in a RIS. Instead, according to the Best Practice Regulation
Handbook, the post-implementation review should:

... focus on the way the policy was implemented, whether the implementation is
proving effective in meeting the policy objectives, and whether implementation or
ongoing delivery methods might be adjusted to manage the policy’s ongoing delivery
more efficiently and/or effectively. (Australian Government 2007a, p. 37)

As a consequence, a post-implementation review ‘is not a substitute for undertaking
adequate analysis before a decision is made’ (Australian Government 2007a, p. 37).
Moreover, there is no requirement for the post-implementation review findings and
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recommendations to be made public in a transparent manner. And while the OBPR
1s expected to ‘monitor the status and adequacy of post-implementation reviews’
(Australian Government 2007a, p. 38) it is not explicitly required to make its
assessment of post-implementation reviews public under current arrangements.

9.3 Suggestions for improving the processes

While a policy issue potentially requiring government action will often be first
acknowledged at the political level, the RIS process is based on a ‘bottom up’ and
sequential approach to the development of any subsequent regulation, with problem
and objectives identified, options weighed, impacts analysed, recommendations
made and outcomes then determined. There are on occasion influences in practice
that can see this process being turned on its head — with a decision to regulate
coming first, and the justification and implementation to quickly
follow (Regulation Taskforce 2006).

The traditional ‘regulate first, ask questions later’ approach to policy development
was a key reason why RIS processes were established, to impose a discipline on
departments and agencies to undertake adequate analysis before resorting to a
regulatory response to a policy concern. In this way, any regulatory action can be
clearly justified and options and design principles thoroughly explored so that
compliance costs are reduced and unintended consequences are given sufficient
consideration. It is also why enhancement of the RIS process was seen as a priority
by the Regulation Taskforce (2006) and reflected in the Australian Government’s
best practice regulation requirements (Australian Government 2007a).

It may have been inevitable that the new arrangements would take some time to
become effective, particularly given the need for cultural change within
government. Nevertheless, in light of the ongoing concerns and complaints from
business, there are some practical measures that should be applied to improve and
strengthen the current Australian Government process. The first of these involves
providing greater transparency and accountability with the regulatory impact
analysis process. The second involves providing greater scope for business
consultation at various stages of that process. In addition, the Government should
commission an independent public review of the current best practice regulation
requirements no later than five years after the requirements came into effect.
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Develop a central register of regulatory impact analysis

Under existing arrangements, where a regulation is tabled in Parliament, the RIS (or
report on business compliance costs) prepared for the decision maker must be
included in the explanatory memorandum (for primary legislation) or the
explanatory statement (for legislative instruments). Publication of the regulatory
impact analysis can potentially occur months after a decision to proceed has been
made by government. To find a RIS, interested parties must then navigate the
Parliamentary website to locate the specific regulation (and associated regulatory
impact analysis) of interest. Stakeholders have indicated difficulty in accessing this
information.

On the other hand, under the current arrangements for regulation that is not tabled
(for example, other non-legislative instruments and new or amended quasi-
regulation), RISs (or reports on business compliance costs) ‘should be made public
when the regulation is made or announced’ (Australian Government 2007a, p. 32).
In the Commission’s view, there is no compelling reason why regulatory impact
analysis for all regulation, whether or not it will be tabled, cannot be made public at
the time the government decision to regulate or amend existing regulation is
announced.

The difficulties in obtaining copies of RISs are illustrated by this review. To better
inform the Commission’s deliberations it sought copies of past RISs on some issues.
Some were available on Departmental web sites or through explanatory memoranda
tabled with bills. Others were in time provided by agencies in response to specific
requests by the Commission. But there was no central point of access for copies of
RIS documents. The OBPR advised that it was unable to assist in this regard, as RIS
documentation remains the property of the government department or agency that
prepares it (OBPR, pers. comm., 4 August 2009).

To further increase transparency, once government decisions have been taken on
regulatory proposals that have required a RIS or a report on business compliance
costs, the regulatory assessment documents, along with the OBPR’s adequacy
assessment, should be posted at a central register on the OBPR’s website.
Alternatively, the regulatory impact analysis could be accessible via direct links in a
central register on the OBPR’s website — though this would be less effective,
because there would be a reliance on all departments and agencies releasing their
regulatory impact analysis in a timely manner and it would also require them to
maintain these links. The information should be posted at the time the government
decision is publicly announced. This would allow the community to access the
information easily and in a timely manner.
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A central register, that the public could freely access on the internet, would increase
scrutiny of the performance of departments and agencies in producing regulatory
impact analysis, and also the OBPR, in assessing the quality (or adequacy) of such
analysis. This enhanced transparency would encourage agencies to undertake better
quality analysis. It would also allow regulatory impact analysis to be more easily
compared both within and between agencies. This would in turn encourage
knowledge transfer, greater consistency in approach to identifying and measuring
specific impacts, and promote a more informed understanding of the quality of
analysis applied to regulatory proposals under the Australian Government’s best
practice regulation requirements.

Victoria’s Competition and Efficiency Commission already maintains such a
register (www.vcec.vic.gov.au), as does the New Zealand Treasury
(www.treasury.govt.nz), and the United Kingdom’s Department for Business
Enterprise and Regulatory Reform (www.ialibrary.berr.gov.uk).

Provide greater scope for consultation with business on regulatory
impact analysis

Discussions with business throughout this review have identified a number of
concerns with consultative processes under the Australian Government’s regulatory
framework. The Government has recently announced its intention to appoint a
Small Business Advisory Committee (SBAC) to provide advice on regulatory
proposals that have a significant impact on small business, including through
commenting on any RIS that is developed.

The advantage of such arrangements is that SBAC members could be asked to pass
security checks and sign confidentiality agreements. This would enable them to see
proposals much earlier than might be possible in the usual public consultation
process, overcoming some of the concerns that consultation often happens ‘too late’
under current arrangements to have any meaningful impact.

The role of the SBAC could potentially be extended to include consideration of
preliminary assessments, where departments bring these to the attention of the
OBPR because of some uncertainty as to their expected business impacts. Allowing
business to be directly consulted at a very early stage would provide a more
systematic and consultative approach to determining what level of analysis is
required.

If the SBAC was evaluated as effective after a sufficient period of operation, such
arrangements could be extended beyond small business to also include other
businesses in a broader Business Advisory Committee.
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In addition, the existing annual regulatory plan process could be improved by
making it mandatory for departments and agencies to update their plans as
preliminary assessments are completed. This would improve the information value
of annual regulatory plans by informing business not only about what regulation is
proposed but also what level of regulatory impact analysis will actually be
undertaken (i.e. no regulatory analysis beyond the preliminary assessment, a report
on business compliance costs, or a RIS). At present, departments and agencies are
only required to publish a regulatory plan each July on the internet and they have
discretion as to when and how many times they update these plans within the
financial year. Moreover, there is currently no requirement to specify the level of
regulatory impact analysis to be undertaken (OBPR 2008Db).

Finally, to improve the quality of analysis used to inform government decisions,
where a preliminary assessment has indicated a RIS is required, the Australian
Government regulatory requirements should provide for a ‘consultation RIS’ in a
similar fashion to the arrangements outlined in the COAG Best Practice Regulation
Guide. Strengthening consultation requirements in the Australian Government RIS
process, by following the approach taken by COAG, was previously suggested by
the Regulation Taskforce which stated:

Where a RIS is required, a draft version should be made available for comment (as is
required by COAG for making national regulations and standards). The draft should
have sufficient detail to enable meaningful feedback. (Regulation Taskforce
2006, p. 155)

The consultation RIS could then form the centrepiece of the consultation process
and be helpful in identifying further impacts and refining the existing estimates of
impacts. Under the COAG arrangements, the consultation RIS must be first cleared
by the OBPR. This adds to time and cost, and may not bring commensurate benefits
in terms of the quality of the initial analysis. Public scrutiny should encourage
departments and agencies to undertake an appropriate level of analysis without
OBPR clearance.

After incorporating relevant community input, the consultation RIS would be
developed into a ‘decision RIS’, and assessed by the OBPR, before being provided
to the decision maker. In this way stakeholders would be provided with tangible
evidence of the extent to which their views were incorporated when the decision
RIS is made public.

While there is currently no requirement under the Australian Government’s
regulatory process for a consultation RIS, the current arrangements do require a
‘green paper’ for proposals of ‘major significance’. A green paper is a policy
options paper released as a basis for consultation. If done thoroughly a green paper
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should closely replicate a consultation RIS (Australian Government 2007a) — and
may be more extensive.

According to the OBPR, no green papers were required for proposals tabled in
2007-08 (OBPR 2008a). A small number have been developed since then, including
for Financial Services and Credit Reform, the National Aviation Policy and the
Carbon Pollution Reduction Scheme.

As outlined in the Best Practice Regulation Handbook:

. a green paper ... should contain most of the elements of a Regulation Impact
Statement (RIS) such as:

o the problem

o objectives

« some options (including a preferred option)
 identify the main groups affected by the options

« include a preliminary impact analysis (Australian Government 2007a, p. 44).

Irrespective of whether Australian Government green papers replicate consultation
RISs for regulatory proposals of ‘major significance’ (only), it is not clear why a
consultation RIS is not part of the Australian Government’s best practice regulation
process more generally for proposals that are likely to have significant impacts on
business and individuals or the economy.

Greater transparency, via a consultation RIS, could improve the quality of analysis
used to inform government decisions. More importantly, the regulation resulting
from a more transparent process should improve the design of regulation, lessen
business compliance costs, reduce unintended consequences and lower the
cumulative burden of regulation on business. At the very least, the regulatory
proposal would go forward with a greater understanding and acceptance by all
stakeholders of its full impact.

That said, it is recognised that for a minority of regulatory proposals a public
consultation RIS may not be appropriate. For example, where there is a need for
Cabinet confidentiality, such as for national security or commercial-in-confidence
matters, or for proposed tax regulation to deal with tax avoidance, a consultation
RIS may be prepared for consideration by the Business Advisory Committee
proposed above — where security clearances and confidentiality agreements would

apply.
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RECOMMENDATION 9.1

The Australian Government should improve the transparency and accountability
of its best practice regulation assessment processes by:

o developing a central register of regulatory impact analysis. The register would
include:

— Regulation Impact Statements (and the Office of Best Practice
Regulation’s adequacy assessments) at the time government decisions are
made public, and

— post-implementation reviews (and the Office of Best Practice Regulation’s
adequacy assessments) at the time these reviews are made public

o subject to review of the new Small Business Advisory Committee’s
effectiveness, considering the extension of this model beyond small business to
include other businesses within a broader Business Advisory Committee

o improving the existing annual regulatory plan process, by making it
mandatory for departments and agencies to update their plans as preliminary
assessments are completed

o incorporating a ‘consultation’ Regulation Impact Statement in the regulation
making process (in a similar manner to the COAG requirements) for use in
public consultations where possible, or as part of confidential consultation
with the Small Business Advisory Committee (or Business Advisory Committee
should the concept be broadened beyond the small business sector).

RECOMMENDATION 9.2

The Australian Government should commission an independent public review of
the current best practice regulation requirements no later than five years after the
requirements came into effect (that is, 20 November 2011).
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APPENDIXES






A Consultation

A.1 Introduction

In accordance with the terms of reference, an initial circular for the 2009 study was
distributed in late November 2008. In December 2008 the Commission placed
advertisements in national and metropolitan newspapers inviting public
participation in the review and released an issues paper shortly after.

The Commission has held informal consultations with government departments and
agencies, peak industry groups, businesses and individuals. Roundtables were held
in Canberra after release of the draft report in late June 2009. A list of the meetings
and informal discussions undertaken is provided below.

The Commission received 101 submissions as listed below. Public submissions are
available on the Commission’s website.

The Commission would like to thank all those who contributed to the study.

A.2 Submissions

Table A.1 Submissions received

Participant Submission

no.
Aged and Community Care Victoria 34
Aged & Community Services Australia 38
Aged Care Association Australia DR68
Aged Care Standards and Accreditation Agency Ltd DR65
Attorney-General’s Department DR86
Australasian Railway Association 22

(Continued next page)
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Table A.1  (continued)

Participant Submission
no.
Australian Association of National Advertisers DR57
Australian Communications and Media Authority DR73, DR99
Australian Communications Consumer Action Network DR92
Australian Community Children’s Services 7
Australian Council for Private Education & Training 32, DR64
Australian Direct Marketing Association DR93
Australian Medical Association 33
Australian Mobile Telecommunications Association 5, DR62
Australian Pipeline Industry Association 12
Australian Rail Track Corporation Ltd 15, DR77
Australian Shipowners Association 10
Australian Subscription Television & Radio Association 37, DR82, DR101
Australian Trucking Association 3, DR59
Babcock & Brown Power DR100
Baptist Community Services — NSW & ACT DR84
Baptistcare DR63
Board of Airline Representatives of Australia DR53
Catholic Health Australia 18, DR98
Child Care NSW 20
Christian Schools Australia DR75
CMA Eco Cycle 24
Commercial Radio Australia Ltd 6
Communications Alliance Ltd 29
Community Child Care 27, DR80
Consumers’ Telecommunications Network 50
COTA National DR94
Department of Broadband, Communications and the Digital Economy DR54
Department of Climate Change DR81
Department of Education, Employment and Workplace Relations 42, DR88, DR90
Department of Families, Housing, Community Services and Indigenous DR60
Affairs
Department of Health and Ageing 44 DR96
Department of Immigration and Citizenship DR52
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Table A.1  (continued)

Participant Submission
no.
Department of Infrastructure, Transport, Regional Development and Local 40
Government
Dinah Humphries, Monash University Family and Child Care 28
Energy Industry (Joint Submission) 23
Energy Networks Association 43
Energy Retailers Association of Australia 19
Energy Supply Association of Australia DR79
English Australia 14
Envestra Ltd 13
Family Day Care Australia DR72
Federal Chamber of Automotive Industries 35
Mr lan Flatley DR67
Free TV Australia Ltd 41, DR97
Government of South Australia 49
lllawarra Retirement Trust DR71
Independent Schools Council of Australia 26
Minerals Council of Australia 9
National Childcare Accreditation Council DR69
National Seniors Australia DR95
National Transport Commission DR58
Northern Territory Government 45
NSW Department of Education and Training 48
Ms Carol O’'Donnell 1,2
Office of the Privacy Commissioner DR55
Optus 30, DR66
Origin Energy DR89
Packaging Council of Australia 17
Perth Airport DR85
Pilbara Development Commission DR91
Property Council of Australia DR83
Qantas Airways Ltd 46, DR61
Queensland Recycling, Alex Fraser Group 25
Service Skills Australia 21

(Continued next page)
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Table A.1  (continued)

Participant Submission

no.
Shipping Australia 11
St Andrew’s Village Ballina Ltd 36
Sydney Airport Corporation Ltd DR56
Telstra Corporation Ltd 16, DR74
Tourism & Transport Forum DR76
TVET Australia Ltd 39, DR78
UnitingCare Australia DR70
Universities Australia 31, DR87
Victorian Freight and Logistics Council 8
Virgin Blue Group 51
Vodafone Australia Ltd 47
Waste Contractors and Recyclers Association of NSW 4

A.3 Other consultation

Adelaide Airport

Aged & Community Services Australia

Aged Care Association Australia

Aged Care Standards and Accreditation Agency
Allied Health Professions Australia

Australasian Railway Association

Australian Airports Association

Australian Communications and Media Authority
Australian Community Children’s Services

Australian Council for Private Education and Training

Australian Direct Marketing Association
Australian Energy Market Commission

Australian Government

Australian Competition and Consumer Commission — Australian Energy

Regulator

Department of Broadband, Communications and the Digital Economy
Department of Education, Employment and Workplace Relations

Department of Finance and Deregulation
Department of Health and Ageing
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Department of Infrastructure, Transport, Regional Development and Local
Government

Department of Resources, Energy and Tourism
Department of the Environment, Water, Heritage and the Arts
Australian Logistics Council
Australian Medical Association
Australian Private Hospitals Association
Australian Shipowners Association
Australian Subscription Television & Radio Association
Australian Trucking Association
Catholic Health Australia
Childcare Associations Australia
Churches of Christ Care
CMA Eco Cycle
Commercial Radio Australia
Communications Alliance
Energy Networks Association
Energy Retailers Association of Australia
Energy Supply Association of Australia
Free TV Australia
Griffith University
Housing Industry Association
Independent Schools Council of Australia
Internet Industry Association
Macquarie Bank
Major Mail Users
Master Builders Australia
Monash University Family and Child Care
National Childcare Accreditation Council
National Seniors Australia
National Transport Commission
Packaging Council of Australia
Qantas
Singapore Airlines
TAFE Directors Australia
Telstra
TriCare
Universities Australia
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Virgin Blue
Vodafone Australia

Waste Management Association of Australia

List of roundtable attendees

Aged Care regulation

Aged and Community Care Victoria

Aged & Community Services Australia

Aged Care Standards and Accreditation Agency
Anglicare

Baptistcare

Baptist Community Services — NSW & ACT
Blue Care

Catholic Health Australia

Department of Health and Ageing

Grant Thornton Australia

Tricare

UnitingCare Australia

Broadcasting regulation

Austar

Australian Communications and Media Authority

Australian Subscription Television & Radio Association

Commercial Radio Australia

Department of Broadband, Communications and the Digital Economy
Foxtel

Free TV Australia

Network Ten

PBL Media

Premier Media Group
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B Standard Business Reporting

B.1 Background

In July 2008, a COAG communiqué signalled support for Standard Business
Reporting (SBR) as a mechanism for reducing the regulatory burden on business. A
commitment has been made to implement SBR by 31 March 2010. The
commitment to SBR arose from recommendation 6.3 of the Regulation Taskforce
(2006):

The Australian Government should develop and adopt a business reporting standard
within the Australian Government sphere by 2008, based on the Netherlands model and
work undertaken by the ATO (p. 142).

SBR is a multi-agency program that is estimated to save Australian businesses $800
million per annum on an ongoing basis when fully implemented. SBR will reduce
the regulatory reporting burden for business by:

« removing unnecessary and duplicated information from government forms
« utilising business software to automatically pre-fill government forms

« adopting a common reporting language, based on international standards and
best practice

« making financial reporting to government a by-product of natural business
processes

« providing an electronic interface to enable business to report to government
agencies directly from their accounting software, which will provide validation
and confirm receipt of reports

« providing business with a single secure online sign-on to the agencies involved.
SBR is being co-designed by Australian and state and territory government agencies

in partnership with business, software developers, accountants, bookkeepers and
other business intermediaries from across Australia.

Led by the Australian Treasury, the agencies participating in SBR are the Australian
Bureau of Statistics, Australian Prudential Regulation Authority, Australian
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Securities and Investments Commission, Australian Taxation Office and all state
and territory government revenue offices.

B.2 Standard Business Reporting in practice

The development of SBR for financial reporting involved consideration of the data
that business already collects, the data that agencies require, and the way that data is
collected from business and reported to agencies.

As a first step, the agencies looked at the information fields on the 95 forms that are
in scope for SBR reporting. By looking at each individual data field, agencies were
able to identify where data was collected more than once across agencies and where
similar data was requested but described in different ways. The first scan of this
information also saw some forms being combined and some others taken out of
scope.

It was then possible to standardise the definitions used to collect data and to link the
definitions to existing data already held by business wherever possible — to develop
a taxonomy, which is like a dictionary of terms. As a result, the 9648 information
fields currently collected could be reduced to 2838 — a reduction of over 70 per cent
in the number of data fields requested. Further, by linking the data requests to
information that is already collected by business, the compliance burden in
responding to this much reduced list of data fields is to be further reduced.

The way that the SBR process works is that, having identified the data business
collects, it can be ‘tagged’ using the SBR taxonomy. This tagging process can
operate ‘behind the scenes’ with software that is SBR enabled (using XBRL —
eXtensible business reporting language). In essence, the business simply collects
and records the data it needs, and the SBR enabled software collates and reports that
data as required for business reporting purposes.

The reports, once prefilled in the businesses software can then be sent directly from
the software package to the agency using a single secure sign-on. Businesses only
record data once, and with the help of SBR can use this for several reporting
services.

B.3 The benefits of Standard Business Reporting

The major drivers for increased reporting efficiency for businesses and accountants
include:
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less time and effort (based on reduction in time spent by businesses and
accountants in the assembly and analysis of information) required to report to
government

an ability to satisfy their reporting requirements directly from the system that
they use to keep their accounts/records

a single sign-on to secure government on-line services

reduced barriers to adopting more sophisticated accounting and management
systems

access to more up to date financial performance information

certainty that the reporting obligation has been dealt with and received by
government.

As well as the efficiency benefits which have been measured, there is also a range
of effectiveness benefits for both businesses and accountants. These include
improvements that provide:

up to date financial information and analysis
better informed financial decisions
greater transparency in governance processes

better access to investor markets on the basis of financial statements that can be
more readily compared

potential improvements in the sustainability of the accounting industry in
Australia

alignment with reporting processes internationally

convenience for companies reporting across jurisdictional (eg national)
boundaries.

A small business case study highlighting the benefits of SBR is presented in
box B.1

SBR is currently focussed on developing a taxonomy and lodgement regime for
financial reporting. However, once this taxonomy is established and operational
there is wide scope to apply the SBR methodology to a much broader range of
business reporting requirements.
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Box B.1 Standard Business Reporting: A small business case study

Before SBR

Joe provides a trade service to households in his town of Wagga Wagga. He wants to
expand his business, employ some apprentices and take on a business partner. He is
struggling to meet demand due to a national skills shortage in his line of work and is
therefore reluctant to take on more work due to the additional paperwork he would
have to complete or have to pay someone else to complete on his behalf.

Currently, Joe has to complete a yearly income tax return, relevant business schedules
and quarterly BAS. Joe's records are a combination of a cheque book, invoice/receipt
book, bank statements and an envelope containing his receipts for work related
expenses. Around November each year, Joe takes his records to his accountant who
prepares Joe's income tax return and payment summary.

After SBR

Joe has spoken to his accountant about his record keeping and paperwork concerns
surrounding the hiring of more staff and apprentices. Joe's accountant shows him an
SBR compliant software product that sits on his desktop that has all the information
and schedules for government reporting embedded as a module within it. Joe realises
that even with the additional reporting obligations due as a result of taking on staff, this
software would make life easier than it is today. This new software will help Joe run his
business by keeping track of the businesses incomings, outgoings, payroll and any
other incidental financial items.

Joe could also complete his own BAS, as well as any other reporting obligations and
submit them electronically. The software will also remind him when each form is due,
and for additional assurance he has the option of sending some of his forms to his
accountant for review, before submitting them. Joe will pay his accountant less than he
does today, as the once a year visit to complete his tax return and other government
obligations will take only a few hours as opposed to the day or two it takes now.

The software will also allow Joe to know how well his business is tracking, whether it is
turning a profit or a loss, where his money is being spent, what type of work brings in
the most money for the least amount of effort and so on. This level of analysis will allow
Joe to become more astute about the types of jobs he accepts, and how much he
should charge for different types of work without waiting until the end of the year when
he sees his accountant. Also, Joe can easily transmit his electronic records to his
accountant whenever he wants, so his accountant can provide him with more value
added advice around business planning without Joe having to go and visit him.

Source: SBR (2009).

The value of extending SBR to other fields is likely to be of most benefit where
there 1s a wide array of data collected by multiple agencies across a number of
jurisdictions. Education, aged care, child care and the energy sector are all areas
covered in this review that have those characteristics. A taxonomy could be
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developed for each of these areas to streamline the reporting burden and provide
more transparency and rigour to the data collected. In developing a taxonomy,
agencies would also need to consider the data that are already available to them
through the SBR financial reporting taxonomy, and that alone should reduce the
additional data requests in these sectors. Indeed, the Dutch, who are around four
years ahead of Australia in SBR reporting, have indicated that health and education
will be the next sectors to use the SBR approach in the Netherlands.

The use of standard definitions and language not only reduces the reporting burden
by standardising what is collected, SBR gives greater rigour and confidence in the
data that is produced. As a result, agencies may be prepared to collect less data,
knowing that what they have collected can be trusted and relied on for policy
making and regulatory purposes. Better quality data at the business level should also
assist in better designed, more risk-related compliance programs, which will in turn
further reduce reporting burdens — especially for highly compliant businesses.
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