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MR FITZGERALD: Firstly, I'djust like to formally welcome you to the public
hearing of the review of Australia's Consumer Policy framework. Thisisthefinal
round of public hearings prior to the draft report. We have so far held hearingsin
every state and territory capital city, and thisisthefinal one, in Sydney. Theinquiry
Is being conducted under the provisions of the Productivity Commission Act and,
whilst the proceedings are informal in nature and participants are not required to
provide evidence under oath, they are required to be truthful in what they present.

| am Robert Fitzgerald. | am the presiding commissioner on the inquiry.
Philip Weickhardt is one of my fellow commissioners, and in afew minutes our third
commissioner will arrive from the airport, | hope, Gary Potts. So, as| say, welcome.
Our first participants are ready, from Choice, and if you can give both your full
names and the positions you hold, and the organisation you represent.

MR KELL: Good morning. Peter Kell, chief executive.

MR RENOUF: Gordon Renouf, general manager of policy and campaigns.
MR FITZGERALD: And the organisations?

MR KELL: Choice.

MR RENOUF: Choice.

MR FITZGERALD: Peter and Gordon, if you just want to proceed, to give us
some key points and thoughts, and then in about 20 minutes' time, we can ask
guestions and have some discussions, so over to you, Peter.

MR KELL: Thank you. | hopeitwon't take 20 minutes. We're keen to engage the
discussion.

Thank you for the opportunity to appear before the commission today. We
think thisisavery important inquiry. That's not surprising given the nature of
Choice. Perhaps| could make just one or two very quick remarks about Choice
initially. Choiceis Australias largest consumer organisation. We have around
220,000 subscribers. We don't have accept advertising or government support for
our activities, and we've had arole in providing information to consumers and
advocating on their behalf for about 48 years now. So that's just alittle background
there, on Choice.

On the consumer policy framework, the first point we'd make there is that the
development of Australia's consumer policy framework over the last few decades has
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delivered many benefits to Australian consumers, and | think it'simportant to start
off from that point. It'sthrough various means allowed consumers greater access to
products and services. Over time we've seen the improvementsin safety of many
products, we've seen greater competition introduced into avariety of markets; we've
seen the emergence of regulators with a consumer focus and, in particular, afocus on
consumer protection enforcement; we've seen the growth of ombudsmen schemesin
awide variety of markets. So | think it'simportant to keep that in mind while we're
looking at ways to improve and reform Australia's consumer policy framework
because, having said that, we do believe that it's avery appropriate time to look at
modernising the consumer policy framework in Australia.

Despite the benefits that it has brought over many years, it has reached a stage
where avariety of structural and performance-related issues mean that in too many
areas we're running into impediments to good consumer policy and in too many areas
we're running into impediments to effective consumer participation in markets.

So it's, in Choice's view, time to refresh the consumer policy framework, to
refresh the focus on the key market issues that consumers are facing today, to refresh
our understanding of consumer behaviour and consumer responses to new
technologies and new services, and to improve our research capacity to look at those
sorts of issues and to improve our research capacity to underpin more effective
policy making.

Part of the modernising of the policy has to involve the recognition that we are
clearly anational market and we need to have our policy framework operating at a
national level with leadership on policy development at the national level - at the
Commonwealth level, primarily, and obvioudly that's something that we're happy to
discuss further.

But at that Commonwealth level, and indeed pretty much at all levels, we also
need greater coordination of the agencies that have a consumer protection or
consumer policy role across different sectors, and we see this as one of the key
challengesin this area, that many agencies have grown up over the last few decades
that, in one way or another, have some sort of consumer policy or consumer
protection function; but thisis often poorly thought out, that they have different
powers, different capacities, different cultures, and thisis leading to inconsistencies,
gaps, and problems in arange of markets that could benefit from much greater
coordination and a much more coherent approach.

We a'so need to refresh the policy tool-kit. It has been a source of frustration
to Choice for some time now, that there seemsto be arelatively limited approach to
the sorts of policies that policy-making agencies are prepared to consider, that there
are limited powers that regulators have to address current market problems, that there
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are restrictions, for example, on their ability to take on systemic issues, and that this
Isleading to, in the worst cases, to situations where new policies are being developed
which impose costs on industry, but actually don't fix market problems for
consumers.

So | think it's - it's overdue for us to have alook at what's happening in other
jurisdictions, what's coming out of more contemporary economic research and policy
based research, and to take a fresh look at the policy tool-kit. We also need, | think
as amatter of urgency, to look at how we ensure better consumer input into policy
design and policy making. At one level that's research, and there's certainly a need
for some independent research in this area.

We also need to see, | think, much better funded consumer organisations.
Those organisations that, for example, have a case work function and, therefore, have
some particularly valuable types of insights into market problems are poorly funded
in Australia at present. We think that the Consumers' Federation of Australia could
play a much more productive roleif it received better funding in thisarea. So there's
certainly an important discussion to be had around better funding in this space.

And, finaly, there are several, if you like, sort of industry-specific areas that
we think would be worth looking at as part of the review and, certainly, well be
commenting on them in our submission. Areas such as credit, property investment -
which is, frankly, adog's breakfast at the moment - telecommunications. Thereare a
range of specific areas. We know it'simpossible for the Productivity Commission to
look at everything, but there are several specific industry sectors where the perennial
problems that consumers face, and the perennial problemsin policy design, really do
need a fresh look.

Just conclude by saying that our initial submission here will, obviously, be
followed by a more substantial piece, which will provide some more case studies on
some of these sorts of issues. So you can expect that alittle way down the track, and
we look forward to having the discussion.

MR FITZGERALD: Good.

MR KELL: Canl just add two things. Oneisthat one of the reasons that this
inquiry isvery important, | think, isthat it's not often recorded in public debate that
consumer confidence is akey precursor to focussing markets to economic activity, in
fact, and consumer confidence obviously depends on a number of things. One of
those thingsis atrust that the market works fairly, and that they've got accessto
redress if something goes wrong.

So | think it'simportant to emphasise the importance of improving the
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consumer policy framework, even if by doing so we can increase consumer
confidence by asmall X per cent, may have very big benefits for economic activity
in Australia and, conversely, to the extent that markets fail because consumer
protection isinadequate, and we allow market practises that do not produce
confidence or economic efficiency to continue on the demand side, then we're
undermining our economic activity.

Yes, we didn't clearly state that we have provided to the commission a short
submission in advance of this hearing, and we'll provide alonger submission by the
due date.

MR FITZGERALD: Good. Thanksvery much. Well, obviously, we want to go
through afew of the key issues - and for those that are not aware, the submission
dateisdueinthe middle of May. So we're still in a stage where we're holding the
public hearings in advance of the submissions being received. But we are grateful
for the brief comments that you've made already. | might just ask Philip if he's got
some opening questions, and then welll see.

MR WEICKHARDT: Yes, if | could start with a sort of - and | recognise this will
be a sort of atonal comment, qualitative rather than quantitative. But you talk about
the changes that have occurred in market places and consumer behaviour and the sort
of increase in the level of services, and talk about the need for review of the
framework. | guess|'m interested in your general impression as to whether or not the
foundations of the framework are fundamentally sound. Are we talking about
completely ripping the house down and starting with new foundations, or are we
talking about renovating and improving a fundamentally sound framework and
foundation for consumer policy in Australia?

MR KELL: That'sagood question. | suppose we would start by saying, if by that
analogy you're referring in some ways to the Trade Practices Act, and the - - -

MR WEICKHARDT: Waéll, I'm talking about the framework in its broadest sense.
MR KELL: Yes. Okay.

MR WEICKHARDT: Sofederal and state legidation.

MR KELL: Right. Okay. Well, | think we'd say that some parts of the framework
do need bashing down and remodelling. Asto whether you'd tear the whole house
down, I'm not sure that we'd go that far with the analogy. So, perhaps to start on
some of the areas that we think may require reform but are basically sound, well, the

elements of the Trade Practices Act and its link to competition law, | think, are a
very important part of the overall framework that you wouldn't dismantle and start to
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build that again from scratch. There are other parts of the framework, however, that
we think do need substantial rethinking. The split between the federal and the state -
federal and state responsibilities in arange of areas does need some, | think, very
significant reconsideration.

The particular ways in which some aspects of consumer policy have been taken
up by agenciesthat don't really seem to have appropriate powers or appropriate
culturesin certain areas. In the food regulation, perhaps therapeutic goods
regulation, are examples there. | mean, that does really need some fundamental
reconsideration as to how that can be made to work better.

MR WEICKHARDT: Sorry, could you just clarify that. There'sfood and
therapeutic goods?

MR KELL: | said therapeutic goods. We're happy to expand on that in our
submission in those aress.

MR WEICKHARDT: Yes.
MR KELL: Yes.

MR WEICKHARDT: 1 think, in generd, if you can provide as many examples
and for instances in the submission, because | have a number of areas where you've
titillated my curiosity by your comments, and 1'd like you to flesh that out if you can.

MR KELL: Yes. Andtheotherissue- well, again, I'm not sure whether it's tearing
the house down or just renovating. But there are some areas at the moment where,
perhaps, we'd say the house has been very badly neglected, and areas such as
consumer representation and funding for research in this areais one, and refreshing
the consumer policy tool-kit. | think, if - again flogging the metaphor for all it's
worth here at the moment. But at the moment there seems to be a hammer in there,
and pretty much nothing else, and that's going to make it difficult to rebuild if that's
the only tool we have.

MR RENOUF: Another way of saying the last thing is - to stretch the metaphor -
whether it's the - maybe it's not the house but the way we livein it - that their way of
thinking is somewhat blinkered in terms of the way in which we respond to some
kinds of problems and the way we analyse or fail to analyse what'sreally going onin
the market. | guessthat's not so much - that may not be the fault of the, necessarily,
the people responsible for consumer policy, but their masters. It may be that we're
too scared to intervene in the market in what seemsto be a heavily interventionist
way, but in away which would in fact produce less cost for industry than some
alternative ways of intervening, which appear to be soft, but as Peter said before
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impose costs but don't produce results.

MR FITZGERALD: Okay. Canwejust - just to try and break that down alittle
bit. A couple of issues. Oneisthe generic law itself, and you're right, the Trade
Practices Act and Fair Trading Acts generally. You'veindicated there that what
requires, | think, isreally the policy tool-kit in respect of those elements need to be
refreshed, and 1'd be keen to explore what are the central ways by which that policy
tool-kit can in fact or should be refreshed. Then there's a second issue which you've
also raised, which isthe roles and responsibility is between the Commonwealth and
the states which | want to explore. But perhaps we could just talk about, in terms of
the generic law, what would be your priorities for action in terms of refreshing that
particular policy tool-kit.

MR KELL: Okay. The genericlaw is primarily what you might call
after-the-event law at present, so prohibitions against misleading conduct. It's
activated, in a sense, after an allegation has been made that misleading conduct has
occurred, and that's vital to have those sorts of provisionsin place. But ultimately, at
the moment, that law is very much focused on the processes of market transactions
and pays, ultimately, very little attention to, if you like, substantive matters or
outcomes, and we think afocus on the processesis obvioudly critical so that
consumers are given appropriate information and they're not misled, they're not
subject to unconscionable conduct in undertaking dealings, that sort of thing. But |
think, in arange of markets, we've seen that that law hasits limitations when it
comes to dealing with systemic problems of a more substantive matter, especialy
with the growth of contracts as a key basis for purchasing goods and servicesin our
economy.

So we would have made the argument quite strongly, that we think introducing
some balance into that generic legislation that would prohibit unfair contracts and
enable regulators to step in when they see inherently unfair transactions taking place,
in effect, would allow afar more effective regulation of contemporary consumer
markets, and we've been strong supporters of the Victorian legislation around unfair
contracts, and we've supported its introduction nationally.

So that's one area. We also think, when you're looking at the generic
legidation that there are arange of, | suppose, specific provisions which we're happy
to detail in our submission but which relate to areas such as the difficulties that
regulators currently face in dealing with more systemic issues, matters involving
multiple consumers. A simple exampleisthat it, say, the ACCC or ASIC want to
take a company to court that has sold a product or service that's affected thousands of
consumers who have lost money, then it has to - on behalf of those consumers - get
each one of them to individually sign and give their permission to take the matter to
court.
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Now, that isinefficient, that obviously influences the decision-making of those
regulators as to whether they take on those sorts of cases, and take them to court, or
whether they might just stick with a section or, in the Trade Practices Act case, a
section 87B undertaking. But some of those areas are ones that we've been talking to
the government now for awhile and haven't been getting alot of progress, and it
seems to us that's unfortunate because it would increase, in effect, the efficiency of
those sorts of processes.

MR RENOUF: Can| add, just expanding on the point about the remedies that are
available under the generic legidation - | mean, there was a number of discussions of
particular remedies that have gone, including an inquiry into civil penalties, and we
did, at the time, and would continue to urge that agencies be given that flexibility to
pursue matters through, particularly first instance, breaches of the law through civil
penalties and obtain appropriate penalties; but on the criminal side, there's clearly a
case for stronger penalties for those matters which do warrant a criminal prosecution.

| think we need better remedies that enable the enforcement agencies to require
disgorgement of funds that have been obtained in breach of the law and to either
return them to consumers or, where the amount per consumer istoo small, to put
them into some sort of trust for some worthwhile consumer-focused purpose. That's
thefirst thing.

The second thing would be, in relation to the generic law and indeed other
areas of regulatory responsibility, we believe there should be some further attention
to promoting a culture of good practice and enforcement; that it's often said, but it's
true, that if you effectively enforce the current law, you can sometimes avoid calls
for further changes to the law. Y ou know, there has been some progressin
enforcement. | think over the last 15 years ACCC and ASIC have made some
important moves forward, but we would say that there are ways in which we could
develop a good practice-enforcement culture, and we could require all our agencies
to work together on developing that, and implementing it.

Another one which isalittle bit speculative is that we know of cases where
regulators have a sense well in advance that something is going wrong and
something bad is going to happen, but they seem reluctant or disempowered to act,
and | think the Fincorp case is one where we know that people were worried that
kind of market was going to have bad outcomes sooner or later.

MR WEICKHARDT: Which case was that?

MR RENOUF: Fincorp.
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MR WEICKHARDT: Fincorp. Thank you.

MR RENOUF: Peter isprobably in abetter position to talk about its details if you
want but we have a sense that the relevant regulator knew for some time that this
market was likely to throw up a case where consumers were going to - or in this case
investors were going to lose substantial sums, but, whether through lack of capacity
or acultural unwillingness or bureaucratic red tape, or whether, nothing was done.
I'm certainly not pointing the finger at the regulator for the lack of action; I'm just
saying that, whether it's the regulator, whether it's the lack of - whether it's cultural
issues in the regulator or whether it's alack of power or broader cultural issues
discouraging intervention, thisis a question that needs to be looked at.

Do you want to say any more about that?

MR WEICKHARDT: Just going back to the comments Peter was making about
the unfair contracts area, and your comment that you support these, | don't know
whether you've had a chance to ook at the transcripts of the hearings in Perth where
Chris Field appeared, but 1'd be interested in your comments, having read that,
because Chris Field made a comment that, having originally been on the record as
supporting the unfair contracts legislation, he'd come to the view that actually the net
costs of unfair contracts legislation might exceed the benefits, and - | won't do justice
to the more eloguent way he expressed this, but | think his point was every legal
intervention has some economic cost, and in the example, for example, that are often
guoted are phone contracts.

He was saying if you strike out the ability of a phone company to bind a
consumer to a contract for maybe two years, and avoid the consumer switching, then
the phone company can, with some confidence, enter into a contract that provides a
certain rate to the consumer. If you strike out that ability because you say it's unfair,
then inevitably the consumer will receive a different rate and, in his view, a higher
rate, and therefore net the consumer may not be better off.

He made this point in a general way but | think the essence of his comment was
around the fact that - recognise - every legal intervention has some economic cost -
ultimately the consumer pays - and he had gone from a point of view that supported
unfair contracts legislation to a point where he no longer does so.

Would you like to make a comment about that?
MR KELL: Briefly. Thefirst point would be that some of that could obviously be
tested. 1'm not sure whether Chris Field has had the opportunity to do that by

looking at the UK market and by looking at what's happened in Victoria. | am
unaware to date of any evidence that suggests cost increases of any significancein
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the face of the introduction of that legislation in those markets, but obviously that
would be one way of looking at it.

The second issue there is that there are upsides and downsides to some of these
sorts of things. | have heard it argued in relation to unfair contracts legislation by
lawyers who are working for companies operating in the e-commerce and
m-commerce space, that they've been waiting for this sort of legidation to come into
place, because it means that, instead of having to expect the consumer to read a
17-page contract over their mobile phone for a transaction that they may want to
enter into, they can be confident that the key elements are covered off in unfair
contracts legislation and therefore the contract doesn't have to be aslong or as
unwieldy or as - to cover al thelittle ins and outs that otherwise might have beenin
those sorts of contracts. So that may help reduce costs in arange of circumstances,
especially as we move into a market environment where more people are transacting
in that sort of electronic space. So | suppose that would be a second point.

A third point isthat | think one of the objectives of unfair contracts legidation
Isto rule out some of those provisions which are manifestly unfair, that are not going
to in the first instance be some sort of fundamental element of how businessis
undertaken in those sorts of markets, but that the sort of provisionsthat really do
heavily penalise consumersin ways that are quite disproportionate to the costs that
are borne by business.

MR WEICKHARDT: Just onthat score, | know the Victorians quote examples
where they have, through discussions with companies, got some of those clauses
removed. | guesswhat I'm interested in is the degree to which there is any measure
of the detriment that consumers were suffering as aresult of those clauses. You
talked about these clauses heavily penalising - and | guessin theory they do heavily
penalise. TheissueI'minterestedinis, in practice, how many of these clauses are
actually invoked by the companies concerned? | recognise their lawyers may have
gone to town and tried to protect their clients in a heavy-handed way but, in practice,
are consumers actually suffering detriment from these clauses?

MR KELL: | suppose- | might ask Gordon to respond to that in a second, but two
points there. Obviously there are arange of case studiesin avariety of markets that
demonstrate the sort of regular problems that consumers encounter in - whether it's
car rentals or bank penalty fees or in the telecommunications industry that we can
refer to. Interms of more systematic research, there's less of that around but there
has been some interesting material overseas; so, for example, the Office of Fair
Trading in the UK has undertaken some quite substantial research on the impact and,
if you like, allocation of penalty feesin the banking industry over there, which |
think would be very useful to look at.
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MR RENOUF: I'vegot afew thingsto say. Just on that point, it's obviously not
the primary cost but there's obviously - you know, it's the extent that people are out
there drafting excessively long contracts - there's some deadweight losses in terms of
the payment of the lawyers and the cost of time of reading of those contracts, the
managing the different version of the contract and checking which one applies. |
wouldn't want to make a big thing about that.

But my responses to the way you've presented that argument would be as
follows: thefirst thingis, | think, that unfair contracts aren't necessarily directed at
that particular case. | think there can be some problems with binding contracts but |
don't know that they're of an unfair nature, more of the fact that they reduce the
ability of consumersto switch and therefore reduce the ability of competition to sort
out the best supplier.

The second thing isthat - yes, | mean, sticking with the example. A better
example might be the sorts of clauses that we talked about in the Victorian cases,
which is clauses which say we can change the contract whenever we like. Of course,
it won't, but what's it doing there if they're not going to do it?

Another exampleis of acontract that seems to be unfair - isthat there's a recent
case on the web of a person who has a number of relationships with the Internet
portal Yahoo! They have an email account with eight years worth of emails stored
on Yahoo!'s server. They have aweb site through Y ahoo! which isimportant for
their small business, | think it wasin that particular case - it might have just been a
personal one, and they were involved in some other Y ahoo! activity, something
called Yahoo! Answers, which was obviously some sort of forum or discussion; and,
because they were alleged by Y ahoo! to have breached the terms and conditions of
that particular activity, Yahoo! closed their entire account down; so they no longer
had access to eight years worth of email, they no longer had access to their web
page, they no longer had access to the passwords and whatever they stored there.

It seemsto me that that's an illustration of aterm in a contract which says, "We
can suspend you if you write rude words in our activity over here from al your
activities dealing with us," and the disproportionate harm that that consumer has
suffered is not taken into account.

| think we do need to be - and "we" includes us as well as government and
others - clear about what we're trying to achieve with unfair contracts legislation and
what it's trying to do and who's going to be able to do what. One part of it surely is
an examination of the role in which negotiated fair contracts can play, whether it's on
the Dutch model where government and consumers and industry work out what afair
standard contract might be in a particular segment of a particular market, enabling -
I'm not sure because thisis the Dutch case, but, in my view, you would then enable
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sellersto vary those contracts with clear messages to consumers. Whether it's about
saying particular kinds of terms, such as unilateral variation rights are just not
allowed, so everybody is clear and we can just move forward, or whether it's
something else; so that needs to be sorted out.

But | just want to put on record that thereis quite alot to be said for standard
fair contracts as a benchmark for a marketplace because they can reduce the
information search costs that consumers have, they can trust that everybody is
offering the same back-end parts of the product, and they can focus on the things that
there'sreally competition in, which is price and service quality.

Then we need to bring into this discussion our increasing knowledge of the
way consumers behave and the way they evaluate different productsin the
marketplace, and my suggestion, amongst other things, is that consumers pay
attention to the things that are important now and less attention to things that are
going to happen to them later, or things that may happen or may not happen. So we
do have a competitive market in relation to the upfront costs of goods and services, at
least where you can compare them. It's another question.

But it's ridicul ous to suggest that competition is going to solve problemsto do
with conditional costs later on, such as penalty fees. Y ou do not buy a bank account
on the basis of the fact that it's got afee for something you don't expect to happen,
that it's got a better fee than another bank. So that's an area where you could explore
whether unfair contracts may have somerole.

Finally, the point that every legal intervention has a cost: the point I'd like to
make is that many legal interventions can have economic benefits as well as costs.
The trite example is the rule that says you've got to ride on the left-hand side of the
road. That has clear economic benefits. So it'swrong, | think, to say that every lega
intervention only has costs. It may well do - often will have, but it may also have
benefits, and my suggestion is that negotiated fair contracts in certain sectors where
competition isn't working very well on the demand side would have economic
benefits and not costs.

MR WEICKHARDT: | think, infairness, he said it has an economic consequence.
MR RENOUF: Okay.

MR KELL: No,werenotaiming it at Chris, and | understand your - - -

MR RENOUF: Yes.

MR POTTS: Onthisside, can| just ask aquestion in relation to the unfair

16/4/07 Consumer 436 PKELL and G RENOUF



contractsissue, and | think you've touched on it, the issue | wanted to explore, and
that is whether the issue is about a market failure existing in this area, which, if
you're looking at it in economic terms, and if you can identify a market failure, then
there'sabasis for aregulatory intervention of one kind or another, or are we dealing
here with an issue which is to do with consumer information overload so that the
consumers aren't able to absorb the information and make rational decisions, and
therefore by prescription - by regulation - you deem certain areas as ones where the
consumer is not given a choice, basically, because, by legidation, you say that's not
allowed, that's not permitted, for instance. | think you were touching on that in the
comments that you were making, so | guess the question I'm asking is, what do you
think isthe market failure in this area that needs to be addressed, or isit realy a
question - there's just too much information for consumers to be able to make a
rational decision and someone else needs to decide what information they should be
making their decision on?

MR RENOUF: I'm sure Peter will have afew - | just want to clarify. | mean, my
suggestion, | think, isthat there may well be some terms which you simply don't
want out there in the marketplace, and | think unilateral variation is one of them. But
my suggestion was that we are in fact reducing - we're doing two things; we're
reducing transaction costs, information search costs, and we're increasing the ability
of consumers to compare products. In fact three things; we're reducing search costs,
we're increasing the ability of consumersto compare and, therefore, increasing the
likelihood that competition will be effective and, thirdly, we're taking some account
of behavioural knowledge by developing a system wherein my view there would be
an intermediate point, which is that you have negotiated fair contracts, but you can -
which would reduce an on-line contract from 17 pages to the key terms, maybe one

page.

But you're not preventing an insurer or whoever in saying, "Well, actually,
we're different. We're moving from the standard fair contract, but we're telling you
in what way. We're telling you that, even though the standard fair contract says that
the late fee can be no more than 1 per cent of the payment, this particular one has a
10 per cent late fee, see, and so pay attention.” So we're not saying - we're not
removing choice in that way, we're trying to reduce transaction costs, have some
regard to behavioural biases and so forth, aswell asincreasing competition. But on
the broader questions, Peter?

MR KELL: Look, I think those are important questions that go to that issue that
Gordon mentioned, about what are we trying to achieve here, and | think from
Choice's perspective the unfair contracts legislation addresses a number of market
problems, if you like. Oneisthe sort of failuresthat do arise from information
overload and the simple inability of consumers to absorb and make decisions on the
full range of information that's there. So it's sort of a constrained decision making.
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So when you're going along to a hire car place, yes, and you're presented with along
contract, and you've got several other things that you're looking for at the same time;
there may be an insurance contract that's attached to it and what not. Y our ability to
read through that and absorb it and what not is, for most people, very limited. So
thereis an overload issue.

But I'd say there's al'so a behavioural bias there that comesinto play that unfair
contracts helps to address by in effect imposing some sort of minimum standard,
almost a default, and the behavioural bias is that when you go into, say, a car rental
place, you don't start from a negotiation position where everything isopen. A
contract is put on the table in front of you, and that becomes the basis for the
discussion. That becomes, if you like, the status quo bias, that people will work from
what they've got, and if that has elementsin it that are inherently unfair that's
nonetheless how things are basically structured and started from, and all the studies
of consumer decision making show that once you have that anchor point, once you
have that starting point in place, that pretty much everything gets built upon that.

So if you can make sure that your default has some elements to it, that your
starting point has some elements of fairnessto it, then you can build on top of that.
So | don't think the choice is completely limited, because one car hire company
might say, "Well, we meet the minimum standard, but we also offer you air
conditioning, and we aso throw in atravel rug or whatever," | don't know, "for the
price." Soit's not completely prescriptive in that sense, but it does set, if you like, a
minimum standard rather than a maximum standard in the market place in alot of
aress.

MR POTTS: Andas| understand it, unfair contract only applies where thereis
demonstrated consumer detriment. | mean, one of the concernsis when we talk
about thisisthat if | can avoid any term it could become unfair. But, as| understand
the UK model and Victoriamodel, you actually have to demonstrate that there's
consumer detriment from that unfair contract term. And, again, the second element
Isit's not dissimilar to the misleading and deceptive conduct, where we have avery
broad notion but it's applied quite narrowly; either statutorily or regulatory. So you
can have a broad notion, but in its actual interpretation is quite narrow in how it's

applied.

MR KELL: Inour view, it'saso arecognition that disclosure as a policy tool is not
going to solve every market problem. So on page 11, clause 72B, there might be
something there which sets out particular elements that may cause the consumer
detriment. But what we know isthat, for avariety of reasonsto do with information
overload, but also the way in which people make decisions, is that relying on
disclosure to rectify all those sorts of situationsis placing avery heavy burden on
one particular policy tool that in some markets | think is now - it's almost counter
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productive, because you're getting longer and longer disclosure documents that are
not actually addressing some of those underlying market problems.

MR RENOUF: Another thing is, alot of the industry-specific law - not alot, but a
certain percentage of the industry-specific law, which has been brought in fact over
the last hundred and something years - has been to prohibit particular unfair

practises. So prohibiting the rule 78 in hire purchase contracts, prohibiting the "you
default on this and repossess your car" kind of - with no discussion, those sorts of
laws are effectively applications of unfair contracts law to a particular industry. So
inaway thisis bringing those back out to - in avery rapidly changing world where
policy responses perhaps can't be that fast, it's bringing the capability of aresponsible
regulator to make those calls at the lower level of policy debate.

MR FITZGERALD: Just moving on then. A couple of other issues, but the ones
relating to that. Y ou've mentioned again this difficult question of disclosure and it's
related. Asyou know, we're looking at a number of areas; financial lending, and
telecommunications and utilities generally, and so on. | suspect right at this moment
we're still perplexed by how to address this seeming problem in relation to excessive
disclosure, but without actually achieving its objectives, and both in terms of specific
areas such as financial lending, and more generally we're interested to know away
forward. | was just wondering whether you can explore - and | don't expect you to
have an answer - but have you got some guidance that you can provide to us asto
how we address thisissue of financial disclosure - sorry, yes, disclosure generally -
either generally or in specific terms say to the lending area?

MR KELL: Lending and, | think, financial services more generaly, yes. We
haven't got the magic answer right now, unfortunately, Robert. But it isan areathat
we want to explore in our submission. Can | start by saying, we think that disclosure
isapolicy tool that's absolutely vital, it's central to consumer protection in markets.
But our concern has been that it'sin financial servicesin particular has taken on a
role that's disproportionate to its actual ability to improve market outcomes.

In terms of the way forward, | think - ook, thisis not sort of in some ways a
prepared response, but | think one of the concerns that has arisen in recent years from
the consumer side is there's been arecognition that disclosure has limitations, it's not
achieving all the things that we wanted to achieve. So, for example, itisa
particularly poor device - and the economic research tells us this - it's a particularly
poor device for dealing with conflicts of interest when you're confronting a mortgage
broker or financial adviser or what not in these sorts of markets.

The concern has been that if we were to suggest, "Well, therefore, we should

be ableto get rid of that disclosure, reduce the amount of material that's provided to
people, what tools are going to be put there in its place to answer or to fix the market
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problem?* And too much of the debate to date has revolved around the issue of, "We
have a market problem, disclosure is not working, let's continue to tinker with
disclosure.” So you endlessly tinker with disclosure rather - and | think where we
need to change the debate in ways that is not occurring out there in the market at the
moment, is we have a market problem, disclosure is not working, maybe we need to
look at some other tools to fix that problem, and if we do so then we can wind back
the level of disclosure, then we should be able to drop back the level of disclosure,
because it is the second best or 10th best option.

So if we wereto go down that road | think we'd be in a better situation. So we
might say that, for example, when it comes to conflicts of interest, that following the
lead that some of the industry associations have taken in the financial services sector,
like the Financial Planning Association and the Investment Financial Services
Association. They have actualy ruled out some conflicts from the ambit of what
their members can undertake, certain sorts of volume-related deals or
buyer-of-last-resort arrangements; things that consumers are never going to
understand in the first place. So they've stepped in and said those things should be
ruled out. The problem is those associations don't have full industry coveragein
their sectors.

So maybe for some types of market problem we need to rule aline in the sand
and therefore say, as a trade-off, we can substantially reduce the amount of
disclosure that's out there.

L et me give one very simple example of how you might argue that's applied in
practice, in the financial servicesindustry. When it came to designing the new
financia services reforms, one of the issues that came up was should financial
products be allowed to be sold door-to-door. Thisis not actually credit; thisisal the
other ones. Should they be allowed to be sold door-to-door? | suppose there were
two options. Oneisthat you would say "yes" and, in doing so, there are all these
disclosure requirements that have to be introduced for people who are being sold
products door-to-door, and special additional information that's given to them, and
oral disclosures, and all this sort of thing - and introduce this massive regulatory
regime around that; or the alternative wasto say, "No. Financia products cannot be
sold door-to-door," because, ultimately, who was being targeted? More vulnerable
consumers, indigenous communities; that sort of thing.

What was the decision taken by the government there? No door-to-door sales.
Very simple. Oneline- - -

MR RENOUF: A short piece of legidation.

MR KELL: ---andl would argue that, for certain types of activity, that's more
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appropriate than trying to design some very elaborate disclosure-based regime
around an activity that has been perennially problematic. Doesit really restrict the
choices that those people might have, who might otherwise have been cold-called
door-to-door? Perhaps we could argue "yes', but if we look at the history of
problems in those areas, in misselling, you wouldn't have to work very hard to come
up with the case that the cost benefit was clearly on the benefit side.

MR FITZGERALD: Just taking that example, what's your approach there for
telemarketing of these range of products and so on, especialy given now that
contracts are in fact committed to by ssmply the statement, "Yes, | agree,” on the
phone, and that's recorded? In one sense, it's amore sophisticated version of
door-to-door selling.

MR KELL: Infarnessto thefinancial servicesregime, | think that the requirement
there isalittle more onerous than that, and it's worth looking at that in terms of some
of the steps that have to be gone through in that industry. So the response from
people who subscribe to Choice is that they find cold-calling, like telemarketing,
deeply annoying and frustrating; however, where they have an existing relationship
with the provider, being able to simply and easily, say, renew their insurance over the
phone or whatnot - aslong as that issue is dealt with, then | think you're on safe
ground.

MR RENOUF: | think we would have some concerns with the proposition that it's
routinely a good way to do business, to cold-call people and have them sign up in the
course of that one call. It may not be qualified for services but that's recently been
permitted in energy, and even your existing provider could do it toyouin
telecommunications, and we're actually currently commencing investigations on that
particular issue.

But, just to summarise the broader issues, | think Peter said first of all about
disclosure, one of the things we mustn't do is not ask disclosure to do thingsit can't
do, and it'sjust clear they can't deal with conflicts of interest. They just made that
case.

Secondly, | think | would like to see us challenge the notion that any form of -
no matter how complex a product offering it is, it addsto our choice. | just don't
think - there are some product offerings which are so complex, they can't be
adequately communicated to consumers. | think the AMP 80/20 investment product
turned out to be an example of that, but there other marketing strategies which seem
to focus on making things so complicated that consumers can't compare with rival,
better offers. | haven't done - have a magic solution for this but | think, at the very
least, we should not live in aworld which says that sellers are free to make things as
complex asthey like, even where their products are clearly inferior to their
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competitors products.

Thirdly, in financial services, the ASIC legidation - the Corporations Act part,
whatever - is supposed - you know, the great irony, of course, isthat it clearly states
that disclosure "has to be concise, clear, and effective,” and it isn't, so it seemsto me
that that piece of legidation wasn't, in itself, effective and that, somehow or other, it -
| guess, to cut to the chase, | would say, isit possible to give real meaning to that? Is
it possible to give real meaning to the requirement that disclosers must make their
disclosure concise, clear, and effective?

MR POTTS: Canl just ask the question there: in that case, where there is a piece
of legislation under the jurisdiction of ASIC that, on its surface, seems reasonable,
and it hasn't worked, is that because the legislation itself has turned out to be not an
effective piece of legidation or isit that ASIC hasfailed to effectively take action or
enforce that particular piece of legislation, or have they done so but the courts have,
in fact, overturned the intent of that?

MR RENOUF: There'saprior question, which iswhy isn't disclosure concise,
clear and effective, and | think the most common answer that you get talking to the
financia servicesindustry isthat it's a combination of directors duties and lawyers;
that directors are too concerned about risk and lawyers are too concerned about risk
aswell. Why - and obviously the act plus enforcement hasn't countervailed that
pressure and in the end there's no - basically, there's no teeth to that provision, that
disclosure must be concise, clear and effective.

MR KELL: | would also just go back to Gordon's point a minute ago. | think one
of the challenges there is the question, what are you asking disclosure as a policy tool
to achieve? Isit the best tool to deal with the range of issues that you're asking it to
confront? | think that's one of the problems here. It'sall well and good to say,
"Disclosure should be concise, clear and effective,”" but if you have complex products
with multi-layered conflicts of interest between the product manufacturer and the
distributor, as you get in credit, for example, where you have avery complex range
of fees and charges, and some of them upfront, some of them down the track -
products that are long term, products which are not purchased very frequently by
consumers, then | think saying, "Okay, in that circumstance, let's make disclosure
concise, clear and effective," come on, let's get serious. Who are you trying to kid?

MR POTTS: Isthere apresumption herethat all consumers are the same, and that's
perhaps part of the problem? If you accept the proposition that all consumers aren't
the same, so that some consumers will want more information than others, does that
point you in the direction of trying to think of amore layered approach in terms of
how information is disclosed to consumers? For instance, one layer could be the
essential information on something, and then you can work your way down so that, if
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there is a consumer who really wants to know all the ins and outs - because in the
financia sector we're living in aworld, because of financial deregulation, where
there's alot more complexity in the products - if you go back 30 years, it was very
straightforward. If you wanted to raise money, you went into the bank and got a
straightforward loan, so information disclosure was dead simple. We'rein anew
world now where the product complexity is much greater and that's a good thing for
consumers, by and large, but if you've got to think of the way in which that
information is given to consumers to help them make rational decisions - and |
wonder whether a more layered approach might not help in this regard, and so, for
those who really are interested in complex products, like your 80/20 AMP product,
for instance, and there probably are consumers out there who want to take advantage
of that, they shouldn't be prevented from doing so by some regulator saying, "No,
you can't sell that product because it's too complex."”

MR KELL: I'drespond to that with a sort of two-part response. Oneisthat having
different levelsin a disclosure regime is something that Choice has favoured in many
industries. So the discussion at the moment in financial services about incorporating
information by reference, so if people do want to go and look up the more detailed
material they can do so, it doesn't have to be al in the one document, and we've done
alot of work in various industries over many years with key feature statements and
things like that.

| think, though, the limitation - and that approach is an important one, one
which we continue to be involved in in arange of areas, looking at how you can
provide that sort of concise up-front information. The limitation, though, isthat if
you still have in some of those sectors problematic practises that can't be captured in
that up-front material, but are still going to have a significant, potentially significant
Impact on consumers, such as certain types of conflict of interest, then maybe you
need to say, "Those need to be dealt with via other mechanisms other than alayered
disclosure regime.”

So I'd say we - in effect, we want both. We'd like alayered disclosure regime.
We can see alot of advantagesin having limited disclosure up front for most
consumers, because most of them won't go beyond it. It would be cheaper,
hopefully. But some other areas do require taking a step beyond disclosure.

MR POTTS: Canl just ask in relation to the second question. What are the
principles you see which could be used as a basis for deciding there should be a
different approach in those areas? Y ou mentioned conflict of interest as one, and |
think there was another one you mentioned before, too. But if you're going to go
down thisroute, which is sort of an ex-ante route, | suppose, of deciding in advance
that certain things will be either prohibited or constrained in some way, then you
need a framework within which you can decide what falls within and what falls
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without, rather than doing it on an ad hoc basis, because that tends to get you into
problems of one kind or another.

MR KELL: It'sagood question, and | don't think we have a neat answer. But |
don't think we'd be - I'm not sure that we'd entirely agree that - and a case-by-case
approach is aways going to be detrimental. So you could, for example, give a
regulator the capacity to prohibit certain types of conflicts of interest in situations
that they can see are going to be clearly detrimental to a consumer, and set some
principles around that. So you wouldn't necessarily ban everything outright or put it
into black-letter law, which makesit very inflexible. But asimple example, again,
from financial services, which | have to confessis more my background, so you're
getting more examples in that area, but buyer of last resort arrangements in financial
Services.

I mean, | would argue that no-one can credibly argue that the impact of that
potential conflict of interest is something that your average retail consumer can
understand. So it might have been one where ASIC could step in and say, "Buyer of
last resort arrangements are inappropriate when it comes to retail financial advice,"
and the same thing could probably apply in the credit industry with mortgage
brokers. And inthat way you in effect with, obviously, constraints and what not give
the regulators to operate some degree of discretion under clear guidelinesin that
area. Otherwise, | think you'd end up in the situation that | think you're eluding to
there, which is, you'd set something out in black-letter law which would be
superseded two months down the track.

MR RENOUF: But I think we're doing that kind of task - the kind of task being
designing what kinds of things are left to disclosure and what kinds of things aren't
going to happen - all the time, and we would do it in legidative development. But
we do it in anumber of other places. Often we do it in the way in which codes are
developed in particular industries. So the banking code of practice effectively says
there are certain things that banks won't do, and that's negotiated in the particular
case between government, industry and consumer representatives, and in arelatively
informal way, but actually ends up having the force of law, because it becomes
something you can complain about to the ombudsman as a matter of contract
between the bank and the ombudsman.

Similarly, but to some less effect, both in terms of devel opment and outcome,
In the telecommuni cations area there's a whole bunch of codes that are effectively
negotiated, perhaps between unequal parties, between the what's now the
communications alliance on behalf of Telcos and other stakeholders, including
consumer people. So, for example, the premium mobile services code has certain
things that says that, you know, basically, the regulation hasn't caught up with the
new industry, there's a code in place, and it says certain things that premium mobile
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service people won't do, and if they do then the Telcos will no longer contract with
those particular supplies of premium mobile services.

MR FITZGERALD: Sorry, just taking that point. Isthat the path forward? |
mean, we've spoken to some tel ecommunications organisations and utility providers.
Isthe way forward that you provide to the regulator fairly broad based regulatory
powers, be it unfair contract or whatever they are, but using the coregulatory model
what that actually meansis embedded in industry codes? | mean, and you just
described that. For example, just taking unfair we know, for example, that in the
telecommunications contracts unfairnessis built into the new code; how and why is
another issue. So isthisway to deal with an ever changing market place, and an ever
changing nature of product and complexity, a model whereby you provide to the
regulator fairly broad powers, but the actual detail of what that meansis left to, for
example, industry codes which have to be approved by the regulator? Isthat the
model that's emerging, rather than going black-letter law as to the details?

MR RENOUF: | think it'sgot alot of promise, but there is a couple of caveats.

The two main ones are, you need to have a clear - often you need to have a clear
coregulatory framework. If there was areally transparent market, and reputation was
everything, then maybe you wouldn't. But in most industries the market isn't
sufficiently transparent and/or there's along tail, and the reputation doesn't matter.

So | think the first thing is, you need a coregulatory framework before you can rely
on codes and, secondly, there's to be an effectively coregulatory framework. It's
clear that the development and implementation of complaint schemesin financial
services have been far more effective than the development of complaint schemes or
codes in telecommunications.

The second thing you need is adequately resourced consumer voices - whether
they're through organised consumer organisations or some other way - to give some
other way to give some real on the ground experience of the other, the different
points of view that need to be taken into account.

MR KELL: It'san accountability mechanism.

MR RENOUF: Accountability mechanism. But the third thing is, you need a
regulator who's on the game, and | think that's possibly part of the problem with
telecommunicationsis that preeACMA it was a culture of, "Well, yes, if we have to
have consumer voicesin the code development we will." But there was many codes,
and it was a very bureaucratic structure. If you look at the list of codes listed with
communications licensing, or just one code on one little thing that three out of six
Telcos have signed up, and there would be a different code with this Telco, it'sa
complete mess.
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But, in general, with those sorts of three caveats | think that thereis quite alot
of scopeinthat. | mean, | guess what I'm thinking out, the premium mobile services
code. The problem with the premium mobile services code - well, there'stwo. One
isthat it took about - you know, that the industry had been well and truly under way
for at least 20 months before any kind of code was developed. There was alot of
foot dragging by - | mean, in that case there was two different industry sectors with
competing interests which didn't help. But that needs to be dealt with, and the
second thing isthat, basically, the mobile operators took the ball and ran away with it
and said, "Well, actually, thisisthe code you're going to have with" - and there was
no countervailing sort of pressure to ensure that it was a better code, and it was the
case of take something rather than nothing.

MR WEICKHARDT: Canl go back to the introductory comments you made
about Choice, and you said Choice is a body that's not funded by government or by
advertising, and | assume that you see some strong principle merit behind that. Y ou
then talked about, in your submission and you just eluded to then, the need for
greater funding of consumer voices and consumer advocacy. Greater funding always
seems to be code for government funding. Would you like to talk about the sort of
success and failuresin that area, and the reason why if government funding is not
good for Choice and it is good for some other consumer advocacy groups - you
might like to talk about how you see the UK consumer advocacy body, but also it's
been put to us by some people - one of the major regulators was saying, "You can
have consumer groups sitting around the table; however, the difficulty isthey never
agree with each other.

They've always got their own particular line that they wish to push,” and it
appears that, | guess, the government in recent times has been disillusioned with
consumer advocacy groups because they've taken on a partisan - perhaps a political
partisan type of shadeto their activities. What are the ways forward here to avoid
these beartraps?

MR KELL: Theresalotinthat question, Philip. I'll try and deal with some of it. |
think the first point to make is that there are a range of functions that are important
for consumers and that are important in making markets work better that would be
close to impossible for one single group to undertaken, so Choice has played avery
significant rolein, for example, product testing and providing information to
consumers over many years and also, more recently, as services have become more
important, testing services such as financial planning or the advice you get from
chemists; and that in itself isavery largerole.

But thereis also, | think, avery important role that clearly consumer

organisations can undertake in, say, casework, taking on individual matters or taking
on the role of assisting groups of consumers in particular markets, and you're talking
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later today, | believe, to the Consumer Credit Legal Centre, and they will no doubt
explain that in far more articulate terms than | could; and you also get very, | think,
important insights into the way that markets work or, in some instances, to the way
that markets aren't working, from those sorts of organisations.

But, typically, they are the sorts of organisations which are not run on a strictly
commercial basis because it's not the nature of the work that they do, and so the
argument for funding there - there's no code about it; it is government funding. But
they play an invaluable role, the financial counselling services, so there'samix of
organisations, | think, in the market that can help those markets work more
efficiently and can assist consumers and can improve the demand side, and can also
assist vulnerable consumers; and | think we get better policy outcomesif all of those
organisations have the capacity to make an input into the policy process because they
bring different perspectives and that is something that we think is not therein a
strong enough form at the moment.

There's also, | think, a clear need for some research capacity, some independent
research capacity, in this areato help provide a better empirical basisfor policy
interventions. Some of that should be done, | think, by a central policy agency but |
think there's also scope for more independent research, if you like, and whether that's
undertaken by some of the consumer organisations, if they're properly funded, or a
sort of anational consumer council-type of model, which isthe UK model, | think
there are some options there that are definitely worth exploring. But there's no doubt
in our minds that we would have some more effective policy, some more efficient
market outcomes, if we had some better research to underpin our policy-making at
the moment.

So | hope that - in terms of the - I'm not sure that we'd want to buy into the
issue around the partisan - in my experience, those agencies that are operating in the
casework area, if you like, are doing amazing work on a day-to-day basis, and buying
into the partisan areais not redlly, | think, as big a problem as some of the critics
have suggested.

MR WEICKHARDT: If politicians are influenced by electors, as supposedly they
are, and there's evidence sometimes of politicians, in your words, | think, racing in to
take action to say, "We' ve taken action,” why isit the politicians have defunded
consumer groups of thissort if consumers think that's important?

MR KELL: | think - just stepping back for one moment - one of the basic starting
points of debates around the consumer role in marketsis that the interests of
consumers are very widely dispersed and it's more difficult to bring them together in
acollective voice on arange of issues, as distinct from industry, who may have afar
more focused role. That's not for a moment to suggest that that industry voiceis
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inappropriate or not important; it's just that that's the nature of how interest-group
politics plays out.

Yes, | think it would be unrealistic to expect that consumers, through the ballot
box, are going to work or express avery strong view about particular consumer
organisations. It'sjust not how that interest-group politics plays out in democracies.
That's the redlity, and that's one of the reasons why you need, | think, some sort of
funded voicein that arena as you get in other parts of the economy as well.

MR RENOUF: Just on the question of agreement from the regulators, frankly, my
answer would be, firstly, so what; secondly, wouldn't that be a good thing rather than
abad thing; and thirdly, isn't that also what happens when regulators consult with
industry sections, that you'll get disagreement about the right way forward. 1 just
don't think that - | would hope that an organisation which was focusing on interests
of low-income consumers would occasionally say something different to an
organisation which was focusing on the issues of consumers more broadly.

Similarly, in health, where a consumer organisation focuses on the needs of
people with chronic illness, it's very likely to say different things on certain health
policy issues to the one that focuses on the broader needs of Australian consumers or
the broader needs of low-income consumers.

MR FITZGERALD: We'vejust got about seven or eight minutes left. If | can just
go back to one question, if | can. It'sthe Com