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Terms of reference
ANTI-DUMPING AND COUNTERVAILING SYSTEM

Productivity Commission Act 1998

I, CHRIS BOWEN, Assistant Treasurer and Minister for Competition Policy and
Consumer Affairs, pursuant to Parts 2 and 3 of the Productivity Commission Act 1998
hereby request that the Productivity Commission undertake an inquiry into Australia’s
anti-dumping and countervailing system (‘anti-dumping system’) and report within nine
months of the date of receipt of this reference. The Commission is to hold hearings for the
purpose of this inquiry.

Background

Australia’s anti-dumping system seeks to remedy the injurious effects on Australian
industry caused by imports deemed to be unfairly priced. It allows local industry to apply
for anti-dumping duties on goods ‘dumped’ in Australian markets at prices below those
prevailing in the exporter’s domestic market or to apply for countervailing duties on goods
that have been subsidised by the government of the country of export. Where the dumping
or subsidisation results in material injury to local industry, anti-dumping or countervailing
duties can be applied.

The Australian Government’s legislation review program under the National Competition
Policy provided for a review of the anti-dumping arrangements. In January 2006, the
Taskforce on Reducing the Regulatory Burden on Business recommended that the current
anti-dumping system be reviewed. A broad review would complement and build on the
Joint Study by the Australian Customs Service and the former Department of Industry,
Tourism and Resources into the administrative elements of the anti-dumping arrangements,
finalised in August 2006.

On 3 July 2008, the Council of Australian Governments (COAGQG) agreed to a list of priority
areas for competition reform, which included a review of Australia’s anti-dumping system.

The Australian Government believes an inquiry into the effectiveness and impact of
Australia’s anti-dumping system, including both the policy and administrative aspects, is
warranted at the current time.

Scope of the Inquiry

1. The Commission is to report on the policy rationale for, and objectives of, Australia’s
anti-dumping system, and assess the effectiveness of the current system in achieving
those objectives. It is to make recommendations on the appropriate future role of an
anti-dumping system within the Government’s overall policy framework.

2. In undertaking its assessment, the Commission is to examine the economy-wide costs
and benefits of Australia’s anti-dumping system, having regard to the administration
and compliance costs of the system and taking account of, and where possible
quantifying, the impact of the arrangements on:
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(a) the overall performance of the Australian economy, particularly economic growth,
investment and competitiveness;

(b) importers and domestic industry, including small businesses, exporters, firms at
different stages in the supply chain; and

(c) consumers and the broader community, including regions.

3. The Commission is also to report on the administration of the anti-dumping system,
taking account of the concerns of both importers and domestic industry, including but
not limited to, the costs of compliance and administration, timeliness of the process, the
effect on business certainty, and difficulties in accessing the system. In doing so, the
Commission is to consider:

(a) 1. determination of dumping/existence of subsidies;
1. assessment of injury;

iii. establishment of a connection between the dumping/subsidisation and the
injury;
v. determination of appropriate measures; and

v. review mechanisms.

(b) relevant substantive studies undertaken elsewhere, including the findings of the
Joint Study into Australia’s Anti-Dumping System undertaken by the Australian
Customs Service and the former Department of Industry, Tourism and Resources.

4. In making recommendations on the appropriate future role of an anti-dumping system
in the Government’s overall policy framework, the Commission is to:

(a) aim to improve the overall performance of the Australian economy, taking into
account the interests of industry, importers and consumers;

(b) consider the consistency of anti-dumping policy with the overall policy
framework, in particular competition, trade and industry policies, and alternative
means of achieving the Government’s objectives;

(c) have regard to Australia’s international rights and obligations, including recent
developments in international trade law and the current World Trade Organization
Doha Round; and

(d) suggest practical ways of reducing compliance and administration costs, increasing
business certainty and simplifying access to, and the timeliness and effectiveness
of, the system.

5. The Commission is to provide both a draft and a final report. The Government will
consider the Commission’s recommendations, and its response will be announced as
soon as possible after the receipt of the Commission’s report.

CHRIS BOWEN
Received 26 March 2009

TERMS OF REFERENCE \'






Contents

Terms of reference 1A%
Key points X
Overview XTI
Recommendations XXVIII
1  About the inquiry 1
1.1 The Commission’s terms of reference 1

1.2 The Commission’s approach 2

1.3 A road map to the rest of the report 5

2 The current anti-dumping system 7
2.1 Overview of Australia’s anti-dumping system 7

2.2 How the anti-dumping system works 10

2.3 Key concepts and definitions 18

2.4 Related policies 23

2.5 The international context 23

3  Recent anti-dumping and countervailing activity 25
3.1 Recent usage of the system 26

3.2 Nature and form of measures 28

3.3 Product and country incidence 29

3.4 Magnitude of support 31

3.5 Global perspective 32

4  Should Australia retain an anti-dumping system? 35
4.1 The benefits and costs of anti-dumping measures 36

4.2 What is the net impact on resource use efficiency? 39

4.3 Political economy considerations 47

4.4 A modified system should be retained 51

4.5 Deficiencies in the current system 53
CONTENTS VIl



5 Refocussing the broad approach
5.1 Promoting the public interest should be the goal
5.2 A public interest test
5.3 Increasing the stringency of the current criteria
5.4 Public reporting of wider impacts
5.5 The Commission’s preferred approach
6  Supporting framework changes
6.1 How much additional change is warranted?
6.2 Initiation requirements
6.3 Normal value calculations
6.4 Material injury and causality
6.5 Provisional measures
6.6 Duration of measures and continuation arrangements
6.7 Maintaining the currency of measures
6.8 Countervailing issues
7  Administration of the system and implementation arrangements
7.1 Decision-making responsibilities
7.2 The configuration of the appeals mechanism
7.3 Timeliness and resourcing issues
7.4 Increasing transparency
7.5 Information issues

7.6 Implementation and review of the new arrangements

A Inquiry processes and consultation

B A brief history of Australian anti-dumping policy
C Anti-dumping in a global context

D Could anti-dumping protection improve efficiency?
E The competition law alternative

References

VIl CONTENTS

55
56
59
69
70
71
91
92
93
99
105
108
111
116
125
129
130
136
140
148
157
161
165
169
177
187
197
203





