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Foreword

Benchmarking the burdens imposed on business by regulation is an important part
of the regulatory stream of the National Reform Agenda of the Council of
Australian Governments (COAG). The Agenda focuses on reducing the regulatory
burden imposed by the three levels of government.

Almost all businesses are affected by occupational health and safety (OHS)
regulation, some of which is unnecessarily burdensome. In undertaking this review,
the Commission compared written regulation and assessed the performance of OHS
regulators to identify where administration and enforcement practices may be
imposing unnecessary burdens on business. The insights provided should help
governments ensure the benefits from regulation are not outweighed by the costs
imposed and remove unnecessary compliance costs.

The study was overseen by Commissioner David Kalisch and Associate
Commissioner Paul Coghlan, with a staff research team led by Sue Holmes.

The Commission has been greatly assisted by many discussions with participants in
the sector, by submissions and by the regulators who filled in detailed
questionnaires. Thanks are extended to all those who have contributed.

Gary Banks AO
Chairman
March 2010
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The Hon Chris Bowen MP
Assistant Treasurer
Minister for Competition Policy and Consumer Affairs

1 6 DEC 2008

Mr Gary Banks AO
Chairman

Productivity Commission
GPO Box 1428

CANBERRA CITY ACT 2601

G

Dear M/ﬁanks

I am writing to you regarding the 2009 work plan of the Productivity Commission’s
Performance Benchmarking of Australian Business Regulation study.

In response to your request of 12 September 2008, this matter was raised at the
24 October 2008 Council of Australian Governments’ Business Regulation and Competition
Working Group meeting.

The BRCWG:
U noted the merit in continuing the benchmarking work program;

. agreed that occupational health and safety and food safety regulation should be
considered by the Commission in year 2;

. requested that the Commission complete the OH&S and food safety benchmarking
reports by December 2009; and

. agreed to revisit the Commission’s future work plan in relation to the benchmarking
study in 12 months time.

I would be grateful if you could undertake whatever action is necessary to fulfil the
BRCWG's direction. The Commission may structure its work as it sees fit within the
timeframe indicated above.

I have copied this letter to the Minister for Finance and Deregulation and the Minister
Assisting the Finance Minister on Deregulation.

Y singerely
RECEIVED
V- 23 DEC 2008
CHAIRMAN'S
CHRIS BOWEN OFFICE
PO Box 6022 o
Parliament House ire—0d-6 4125
CANBERRA ACT 2600 http://assistant.treasurer.gov.au
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REFERENCE



Contents

Foreword

Overview

1  About the study

1.1
1.2
1.3
1.4
1.5

Origins of this study

Harmonisation of OHS regulation already underway
Purpose and scope of the study

Conduct of the study

Report outline

2 Regulatory framework and objectives

2.1
2.2
23
2.4
2.5
2.6

How is OHS regulated in Australia?

The OHS acts and their objectives

Key provisions under the OHS Acts

OHS Regulations

National standards, codes of practice and guidance notes
OHS Regulators

3  Outcomes of OHS

3.1
3.2
3.3
34

Work-related injury and illness
A snapshot of OHS outcomes data
OHS outcomes over time

Outcomes and regulation

4  Approach to benchmarking OHS regulation

4.1
4.2
4.3
4.4
4.5

What is benchmarking?

Insights from international benchmarking studies
What can be benchmarked?

Main complaints raised

Criteria for selecting areas to benchmark

I
IX

O 0 h = =

11
12
14
15
26
31
39

43
44
46
61
68

71
72
74
76
79
92

CONTENTS



Regulator characteristics and enforcement practices

5.1
5.2
53
5.4
5.5
5.6

Role of a regulator
Methodology

OHS regulators in Australia
Regulator resourcing
Enforcing OHS regulations

Encouraging business compliance

Accountability of regulators

6.1
6.2
6.3
6.4

Appeal provisions — core OHS regulators
Transparency
Providing and seeking feedback

Transparency and accountability of mining-specific OHS
regulators

Risk, duty of care and advice

7.1
7.2
7.3
7.4
7.5

Awareness of regulatory requirements
Risk management and record keeping
Duty of care

Duty to be informed on OHS matters
Direct liability

OHS training requirements

8.1
8.2
8.3
8.4
8.5

Regulatory provisions for OHS training

Costs faced by SMEs operating in multiple jurisdictions
Use of OHS Training by SMEs

Costs associated with internal and external OHS training

Industry example of OHS training — requirement for
construction safety awareness training

Worker consultation, participation and representation

9.1
9.2
9.3
94

Health and safety representatives
Health and safety committees
The overall costs of HSR and HSC requirements

Trade union involvement in the workplace on OHS matters

Vi

CONTENTS

929
100
101
101
103
110
131

141
142
147
151

155

159
160
164
175
184
191

195
196
203
205
207

212

217
219
233
238
239



10

11

12

13

= o O W »

Regulating hazardous substances
10.1 Take up of national standards and codes of practice
10.2 Material Safety Data Sheets — case study

10.3 Hazardous substances — duplication with dangerous goods
regulation

10.4 Regulating occupational health and safety concerns relating to
asbestos

Psychosocial hazards

11.1 Work-related stress

11.2  Jurisdictional approaches to regulating psychosocial hazards

11.3 How do jurisdictions enforce their requirements for
psychosocial hazards?

Other hazards and activities

12.1 Prevention of falls

12.2  Manual Handling

12.3 Licensing for high risk work

Duplication

13.1 The costs associated with differences in OHS regulations
13.2 Comcare and state and territory OHS regimes

13.3 Interactions between general OHS and industry specific OHS

Acts: mining
13.4 Other differences in mining OHS regulatory regimes
Comments from jurisdictions
Conduct of the benchmarking study
Approach to gathering information
Workers' compensation premiums
Reporting requirements compiled by a leading national retailer

Claims for Mental Stress

References

251
253
255

257

258

279
280
288

299

303
304
316
321

329
330
333

343
347

351
359
373
391
399
405
409

CONTENTS

vil



