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Nature of Pleadings

Pleadings are the documents that each party prepares to achieve two major objectives:

1. To set out the basis of the party’s case. 

2. To define and describe the issues in dispute in the case.

If the pleadings accomplish these tasks they benefit the other party or parties in the case as well as the court that will decide the case if the case goes to trial.

Problems with Pleadings

Courts: Defects with Pleadings

The requirements for pleadings are laid down in the rules of court for each court. In some cases may be backed up by common law principles. 

In practice there are defects with pleadings stemming from a number of causes– from the rules prescribing how they should be done, from the way that parties do them, the form that pleadings need to take, and lax enforcement by courts. These defects are of several kinds:

1. Pleadings fail to achieve their objectives of setting out the basis of each party’s case and of defining and describing the issues that are in dispute in the case:
   1.1 The Australian Law Reform Commission commented on pleadings.
 It said that pleadings are ‘too often general in scope and inadequately particularised so that there is no narrowing of issues. This is said to be part of a culture in which parties commence proceedings too early, without sufficient preparation or attempts at negotiation.
’ Alternatively it is a deliberate attempt to obscure the issues in order to baffle an opponent or to prolong the litigation. 

   1.2 The Honourable Russell Fox commented that a plaintiff’s initial pleading often ‘covers all eventualities and puts the case in as many alternative ways and incorporates as many theories of recovery as possible. The defence is [then] correspondingly wide.’

   1.3 Justice John Perry said that ‘too often the process [of pleading] becomes a meaningless and wordy ritual, the result tending to obscure rather than illuminate the issues.’

2. Pleadings ‘permit tactical manoeuvres leading to increased litigation costs’.
 In the same vein the ALRC said as follows: ‘Lawyers frequently use pleadings tactically and, for example, fail to admit matters pleaded that they know to be true or make allegations that they know they cannot prove at a hearing.’

3. Pleadings are a cause of labour intensiveness in Australia. This obviously generates an increase in costs.

4. Pleadings do not provide a basis for organising information that a case generates.

5. ‘[I]nexact pleading is rarely the subject of sanction and frequent amendment of pleadings is allowed by courts.

So widespread are the problems with pleading that it ‘is rare for there to be a discussion of civil litigation without criticism of the rules and practices of pleadings.’
 Yet the authorities ignore the problem. 

First, Australian courts seem to be in no hurry to rectify this problem. The rules of pleading issued by Australian courts sometimes make little attempt to indicate what is required of parties. Indeed in the worst case the rules bear no evidence of intelligent design. 

Second, in 2000 the Australian Law Reform Commission published its report in response to terms of reference directing the Commission to consider ‘the need for a simpler, cheaper and more accessible legal system’. The report was entitled Managing justice: A review of the federal civil justice system (ALRC 89). In this report the Australian Law Reform Commission identified the problems described above.
 How did the Australian Law Reform Commission respond in relation to pleadings? It made recommendations that lawyers should have some basis for allegations made in pleadings. Apart from that it did nothing.
 

Tribunals: Absence of Pleadings

There is a tendency for the rules regulating tribunals to not require formal pleadings. This generally has two deleterious consequences. First, it absolves parties from any duty to describe and explain their case clearly and simply to the tribunal. This is hardly a recipe for low cost and high quality justice. Second, in a contested case it means that the party may not satisfy the duty imposed by the rules of natural justice to inform the other party of their case.

Abolition of pleadings seems to be justified by the desire to run the tribunal in an informal manner so that it is not intimidating to participants. For example, s33(1)(b) of the Administrative Appeals Tribunal Act 1975 (Cth) provides that ‘the proceeding shall be conducted with as little formality and technicality, and with as much expedition, as the requirements of this Act and of every other relevant enactment and a proper consideration of the matters before the Tribunal permit’. In the same vein s98(1)(d) of the Victorian Civil and Administrative Tribunal Act 1998 (Vic) provides that the Tribunal ‘must conduct each proceeding with as little formality and technicality, and determine each proceeding with as much speed, as the requirements of this Act and the enabling enactment and a proper consideration of the matters before it permit’.
There is a simple truth about abolition of pleadings. While legislation can state that parties do not have to plead their case it is inevitable that in some form or other, parties will plead their case–they cannot run a hearing properly without saying, explicitly or implicitly, what constitutes their case. So, parties will plead their case — overtly, covertly, well or badly. To try to ensure that litigation is just, not too delayed and not too costly it is best if parties plead their case overtly and well in preference to doing so covertly and badly. In other words they should use formal pleadings. As the discussion below demonstrates, it is possible to plead a case clearly, briefly and simply when it is based on the model for litigation. 

Conclusion

There is an obvious conclusion from this discussion. Reform of pleadings is both overlooked and overdue.

Reforming Pleadings

Benefits of Reform

Introducing a proper system of pleadings based on the model for litigation will bring at least three consequences to proceedings that are each an advantage by reducing cost and delay at all stages of the proceedings:

1.  Description of Each Party’s Case. Pleadings properly and succinctly describe the case that each party will present.

2.  Identification of Issues. Pleadings identify the issues in the case early in the proceedings and do so simply and precisely.
 In identifying the issues the pleadings make two vital matters abundantly clear:


2.1  Agreed Facts. It makes clear the facts that the parties agree are true.


2.2  Disputed Material Facts. It makes clear the material facts that the parties dispute. In doing this it identifies the version of the disputed fact that each party proposes. These disputed facts define the issues of fact in the case.
3.  Framework for Organising Information. Pleadings set up a framework for organising the information in the case for all concerned, that is, the parties to the case and the court. This enables all of the participants, the parties and the court, to be efficient in their respective tasks of presenting and deciding the case. Part of this organisation is to make clear the places where the parties agree and where they disagree (being the places where they are in dispute). Advantages accrue from organising information because any case generates documented information. Even a small case will generate a significant amount. Large cases can generate very large amounts. 

The proposed system is a major advance on what now exists. Since the present rules, provisions and practices for pleading do not structure or organise each party’s case properly, they often fail to produce pleadings that make clear the case that each party has and the issues that have caused the dispute.

Basis of Reformed Pleadings

Introduction

The proposed method of pleading possesses two advantages–it is highly effective and very simple. Ideally, this system or some system like it would become standard for all courts and tribunals.
 Until this happens a litigant who want to use the system of pleadings proposed here has the following possibilities. First, the rules of court may be framed broadly enough to encompass pleadings of this kind. Second, it is permissible to plead according to the model in an informal way. There is then nothing to stop a party sending a copy of these pleadings to another party then requesting them to furnish them with information. Third, in activities with the case that are not controlled by rules–such as organising the case in the office or making submissions to the court–a party can use the method proposed here.

This method of pleading is founded on four propositions. These underpin the pleadings to ensure that they do their function and provide a template for organising the case.

Proposition 1. Structure of Pleadings

The model for litigation portrays a structure for litigation based on a dispute of facts that is both natural and simple. This structure is a natural framework for pleadings. The author refers to it as the model for litigation.
 It will achieve at least three major advantages, which are enmeshed:

1.  Description of Each Party’s Case. It will describe each party’s case.

2.  Identification of Issues. It aids the court in identifying the issues and in obtaining a full purview of the case. 

3.  Information Management. It enables a court to better manage the large amount of information that a case generates. Presently this information seems to lie in a tangled heap. Yet the model for litigation provides a simple, logical and comprehensive framework for litigation that enables parties and the court to do the following:

2.1  They can label and store information in a structured form.

2.2  By labelling and storing information in a structured form, they enable quick and easy retrieval. 

2.3  By managing information better, courts should be able to manage litigation better so that they reduce cost and delay.

Proposition 2. Relationship of Law and Facts
The elements of a legal rule define the class of facts that are material facts for a case arising under the rule. Each element is a generalisation of one of these material facts.
Proposition 3. Visibility of the Relationship
It is usually clear whether a fact falls within an element because the relationship between the fact and the element is highly visible. If a fact fits the element each will bear the same label or description.
Proposition 4. Elements as a Check List
The elements of a legal rule that underlies a case constitute a checklist for determining whether the facts in a case fall within, or satisfy, the legal rule. This is so because a legal rule applies when each element is satisfied by a material fact within the set of facts. Satisfying each element of the rule that authorises the decision constitutes both the necessary and sufficient conditions for an initiating party to make out their case.

Proposition 5. Importance of Evidence
Pleadings should refer to evidence, at least in summary form, and even if at a later rather than an earlier stage of proceedings. There are three reasons for this:
1. It demonstrates that each party has reasonable ground for their allegation.

2. It helps the parties in reaching a settlement by negotiation or mediation.

3. It guides the court or tribunal at the hearing. 

However, a party may not know the entirety of their evidence until the case is some way advanced so any requirement to disclose evidence needs to take this into account.
Method of Pleading

This text now sets out a simple method of pleadings. It is based on a model for litigation developed by the author.
 As already noted, and restated now for emphasis, it greatly facilitates the work of a court if documents are filed with the court in electronic form.

Plaintiff’s Pleadings

Setting Out the Case

The suggested pleadings for the plaintiff consist of four items:

1.  Statement of Elements. The plaintiff sets out the elements of the cause of action.

2.  Statement of Facts. The plaintiff sets out a statement of the material or key facts. This statement has numbered paragraphs.

3.  Statement of Evidence. The plaintiff sets out a brief statement of the evidence that they possess to prove the material facts. The plaintiff can amplify this statement when it becomes relevant, for example in mediation proceedings or in the process of preparing for trial.

4.  Statement of Case. In their statement of case the plaintiff lists the elements of the cause of action. They then indicate the fact or facts that satisfy each element. As they do this they note the number or numbers of the paragraph(s) in the statement of facts where each material fact is stated.

Request to the Defendant

At the end of the statement of their case the plaintiff makes a request of the defendant:

1.  Defendant’s Case. State your case using the same framework.

2.  Agreement or Disagreement. Indicate if you agree or disagree with the following – the statement of the elements, the statement of facts and the statement of case. If you disagree please indicate the alternative version that you propose.

Defendant’s Pleadings

The  pleadings for the defendant consist of four items:

1.  Statement of Elements. The defendant indicates if they agree or disagree with the plaintiff’s formulation of the elements. If they disagree they need to indicate their version of the elements. Any disagreement between the parties on the elements of the cause of action is may be due to an issue of law that the court needs to resolve.

2.  Statement of Facts. The defendant gives their statement of facts, which must cover the same ground as the plaintiff, even if it goes further. 

3.  Statement of Evidence. The defendant sets out a brief statement of the evidence that they possess to prove the disputed material facts. The defendant can amplify this statement when it becomes relevant, for example in mediation proceedings or in the process of preparing for trial.

4.  Statement of Case. In their statement of case the defendant lists the elements of the cause of action. They then respond to the plaintiff’s case in the following way. 


4.1  Agreement. They indicate the elements in relation to which they agree with the plaintiff’s case. 


4.2  Disagreement. They indicate the elements in relation to which they disagree with the plaintiff’s case. For these elements they describe briefly their version of the material facts and cite the place in their statement of facts where that version of the facts is set out in more detail.

Statement of Evidence

At an appropriate stage each party should prepare a comprehensive statement of their evidence in chief. This includes:

1.   Statements of all witnesses with numbered paragraphs.

2.  A reference to and adequate description of all other types of evidence that the party will produce. 

3.  An indication of the material facts that the evidence is capable of proving. 

This statement of evidence needs to have an organised system of labelling to facilitate references.

Documenting the Overall Case

Introduction

Together the parties can use the pleadings to provide a documented account of the whole case to assist the court and themselves in managing the case at the hearing and to assist the court in writing its judgment. Parties do this by amalgamating the information that is in their pleadings and jointly preparing the necessary documents. The documented case consists of three major parts–a statement of elements, a statement of facts and a statement of issues.

Statement of Elements

This sets out the elements of the case. If there is disagreement about the elements the statement indicates this and indicates the versions that each party has presented. This becomes an issue of law for the court to resolve.

Statement of Facts

Parties amalgamate their individual statements of facts to produce one coherent statement. Facts in this statement will either be agreed or disputed:

* Agreed Facts. Where the parties agree on facts the statement just states the facts. 

* Disagreed Facts. Where the parties dispute a fact the statement notes the disagreement then states each party’s versions of the facts. 

Statement of Issues

This indicates and describes each issue of fact in the following way:

1. Element. The statement identifies the element in relation to which the issue arises.

2. Facts. The statement identifies the competing versions of the facts. 

3. Evidence. The statement identifies in basic form the evidence that each party can use in their attempt to prove their version of the disputed facts.

Assisting the Court

By documenting the case in this way the parties make clear to the court the key information about the case:

* Background. There is an account of key background information in the form of the Statement of Elements and the Statement of Facts. 

* Foreground. There is an account of key foreground information in terms of the statement of issues that includes the three major ingredients–the element that is in dispute, the competing versions of the facts and the evidence that each party can use to prove their version of the disputed facts. 

All of this sets up the court to focus immediately on resolving the issues. 
Advantages

This method of pleading has several advantages:

1.   Simple to use.

2.   Creates a structured account of the case that is easy to read and understand.

3.   Forces out the issue early in the case.

4.   Provides a template for organising the information in the case.

5.   Facilitates the party’s presentation of their case.

6.   Facilitates the court’s hearing the case.

7.   Facilitates formulation of the judgment. The amalgamated statement of facts is the core of the text of any judgment. 
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