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Chapter 7

Structural Change

Introduction

Courts

Legislation
Introduction
There are two aspects to structural change for reducing the cost of litigation:

1.  Simplifying the court system.

2.  Having uniform legislation across Australia.

Courts

Australia has 10 major jurisdictions – the Commonwealth, the six states and the three major territories, namely the Australian Capital Territory, the Northern Territory and Norfolk Island. There are two major sources of costs in the present arrangement of courts in these 10 major jurisdictions. These costs arise from two sources of diversity:

1. Separate Court Systems. Each jurisdiction has its own court system.

2. Hierarchy of Courts. Each jurisdiction has a hierarchy of courts, which in many cases have different rules of procedure.

This diversity generates costs. These include the cost of lawyers learning the rules for separate courts, the cost for writers to write the rules, and the lack of economies of scale. On the other side of the coin it is difficult to justify this diversity. The main beneficiaries of it are the governments of these jurisdictions. While the Governor-General and Governor formally appoint judges it is the government in power that nominates the person for appointment. Governments use this in several ways. They can do the following:

(  Reward faithful service. 

(  Appoint people favourable to their outlook. 

(  Use appointment to the bench to move an unwanted lawyer from the political sphere.

Separate Court Systems

There are two possible remedies to the problem caused by the existence of separate judicial systems: government can introduce a uniform set of procedural rules that apply in each jurisdiction, or they can co-operate to introduce a national court system.

Uniform Procedural Rules

Harmonisation of procedural rules would eliminate unnecessary duplication, especially when it involves variations of detail that do not essentially involve a variation in substance.
 It makes it easier for lawyers to move between courts so that they do not have to take time to learn a new set of rules. Harmonisation also, in principle at least, improves the quality of commentary and practice texts on the procedural rules because authors and publishers do not have to cope with so many jurisdictions. Logically, regulators should use harmonisation only to avoid unnecessary variations. If they avoid necessary variations they will reduce effectiveness and efficiency.
One initiative in this regard was the harmonisation of the Corporations Rules in 2000. This means, for example, ‘that a lawyer in Perth will be able to conduct winding-up or takeover litigation in Brisbane using standard documentation.’

National Court System.

A second option is to introduce a national court system. The idea is to create one comprehensive judicial system for the whole of Australia. There would be transaction costs in making the change. After that there would be a great and continuing saving in operational costs.

There are two significant points about diversity. First, the major sources of diversity among people in Australia do not arise from territorial location; second in principle courts do not set out to make decisions that the public will like but to do justice impartially and according to law. For both of these reasons there is no argument based on diversity for retaining a separate court system in each jurisdiction.
Hierarchy of Courts

Governments can potentially achieve vertical harmonisation within one jurisdiction when they impose totally or substantially uniform procedures throughout two or more courts in the hierarchy. New South Wales, for example, has attempted this by enacting the Civil Procedure Act 2005 (NSW). Section 4(1) enacts a general provision, subject to an exception in s4(2). It provides that Parts 3-9 of the Act apply to each court referred to in Schedule 1 in relation to civil proceedings of a kind referred to in that Schedule in respect of that court. Schedule 1, which is set out in the appendix to this chapter, includes all civil proceedings in the Supreme Court, the District Court and the Local Court. It includes all civil proceedings in the Dust Diseases Tribunal and all civil proceedings in Class 1, 2, 3, 4 or 8 of the Court’s jurisdiction of the Land and Environment Court.
Section 8 of the Civil Procedure Act 2005 establishes a Uniform Rules Committee. Its aim is to flesh out the uniform provisions of the Act by creating uniform rules. These are the core provisions:

(  Section 9 authorises this Committee to make rules for giving effect to the Act. Rules 9, 10 and 11 make these rules uniform, for the most part, throughout New South Wales courts. 
(  Section 17(1) authorises the Committee to approve forms for civil procedure. (  Section 17(3) provides that it is compulsory for the form to be used by the court and litigants. 
(  Section 17(2) provides that copies of the approved forms are to be made available for public inspection at each registry of the court concerned and on the court’s internet website. This power to make rules has been exercised enactment of the Uniform Civil Procedure Rules 2005 (UCPR). 
(  Section 4(2) allows for exceptions. It provides that the uniform rules may exclude any class of civil proceedings from the operation of all or any of the provisions of Parts 3-9.
There is, however, a danger with harmonising rules as between Supreme, District and Magistrates courts. ‘[L]ower courts may acquire more formal and elaborate rules than existed previously.’
 Again, this is likely to reduce effectiveness. It may even reduce efficiency by using inappropriate procedures for a task. In biblical terms ‘it is old wine in new bottles’.
Legislation

If statutes were uniform across Australia there would be a reduction in the costs of litigation. These are several ways of achieving these:

1. Commonwealth Statutes. In area where the Commonwealth has legislative authority there can be one uniform law on a subject across the whole of Australia.

2. Joint Enterprises. The Commonwealth and states can combine to produce a uniform law. A prominent but relatively isolated illustration is the Corporations Act 2001.

3. Abolition of the Federation. The ultimate solution is to abolish state governments. One way to do this would be to reconstitute local councils as regional governments. On the east coast of Australia the string of valleys and rivers provide natural borders for regions.

This proposal is probably on the wrong side of the fence that marks out the terms of this inquiry. Before moving on one final point to note – diversity in Australia for the most part is not based on differences between the various jurisdictions but on differences within them.

�.	In some cases, though, procedural rules may include variations made for special purposes – see Silberman (1989) 


�.	Australian Law Reform Commission Report (2000) par 7.159


�.	Australian Law Reform Commission Report (2000) par 7.160
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