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Introduction
There is currently a problem with legal aid in Australia. More people need or want legal aid than is available. This chapter proposes a method for providing at least a partial solution to this problem. Essentially, it involves using a combination of three cost-saving measures. These are the following:

1. Limited Scope Representation. Provide limited scope representation (LSR) in some cases as an alternative to full-on legal aid.

2. Preparation of a Documented Case. Prepare a party’s case in documented form according to the model for litigation. This will need to be done with the approval and cooperation of the relevant courts and tribunals.

3. Internship for Trainee Lawyers. Make working in legal aid for a period, say of two or three months, part of the practical legal training (PLT) for novice lawyers. Deploy the novices in preparing documented cases for clients. There are two benefits from this – the novices would be on a relatively low wage, which keeps costs down, and at the same time these novices receive intensive and supervised training and experience in the basic tasks for litigation.
Limited Scope Representation

The common practice is for a lawyer to handle all aspects of a party’s case from start to finish. By contrast, as the label intimates, limited scope representation (LSR) involves assistance to a litigant with only part of the case.

The proposed scheme provides limited scope representation by drawing and operating on a distinction between two parts of the function of a lawyer who is representing a client: one involves preparing the case and the other involves presenting the case in court. This proposal forsakes any attempt to provide live representation at trial (although the legal aid authority may still provide this representation in select cases). Instead it provides the following assistance:

1.  The legal aid lawyer prepares the client’s case in documented form. 

2.  The client presents their case to a substantial extent by filing their documented case in court. This substitutes for a lawyer’s appearing for a client at the hearing in order to present it.

Providing limited scope representation in this form is a major cost-saving measure in two ways. It reduces the number of labour hours that the legal aid scheme must provide for a client and it reduces the cost incurred from paying the lawyers to provide this service to the client.
Preparation of a Documented Case

In this proposal, the assistance involves setting up the party’s case according to the method of pleading described in an earlier chapter.
 This will need to be done with the approval and cooperation of the relevant courts and tribunals. 

Essentially, it involves the legal aid lawyer preparing the documents that set out a party’s case. These documents include the following:

1.  Facts. A statement of the facts as alleged by the party.

2.  Issues. A statement of the issues of fact that give rise to the case.

3.  Evidence. Statements of evidence from each witness.

4.  Claim. A statement of the party’s claim indicating why the party should win the case:

    4.1 Plaintiff. In the case of a plaintiff the statement shows how the plaintiff has alleged facts that satisfy each element of the cause of action and has evidence that can potentially prove any fact that is disputed.

    4.2 Defendant. In the case of a defendant the statement shows how the defendant has alleged facts that, if proved, would defeat the plaintiff by bringing it about that they failed to satisfy at least one element of their claim. At the same time the defendant shows that they have evidence that can potentially prove the facts that are necessary to rebut the plaintiff’s claim in this way.

The party then files the documents and conducts their own case. (Obviously there may be other provisions for representing a party in court but this proposal is confined to preparing a documented case.)
Internship for Trainee Lawyers

Using the renovated system of pleading outlined above simplifies the task of preparing a case. It does this by providing a framework or template that indicates each part of the case that a client needs. Since this framework simplifies the task of preparing a client’s case, it reduces the level of skill and experience that a lawyer needs to assemble a case. Since the wages of a lawyer depend on their level of skill the proposed scheme reduces wage costs by reducing the level of skill that it requires.

The point is that the legal aid which the scheme provides does not involve complex tasks. Therefore it does not depend on using experienced lawyers in the front line. Instead, it is possible to provide this legal aid using less skilled workers. There are two obvious possibilities:

1.  Newly graduated lawyers. One possibility is to incorporate into their practical legal training a period of say three months where they are an intern in a legal aid office.

2.  Students who are still engaged in their law studies. 

Both graduate lawyers and law students will need some special training prior to commencing work, but it would take little time to inculcate the skills and knowledge. In order to ensure that the legal aid work is of good quality, it will be necessary for experienced lawyers to supervise the work in preparing cases for clients.

In short, the proposed scheme provides a basic form of legal assistance by preparing a documented case for a client. It needs fewer resources per case than does legal aid in the form of full representation for two reasons:

1. There are fewer hours needed to provide the legal aid.

2. If a law student or novice lawyer provides the legal aid there is a lessening of labour costs compared to using an experienced lawyer.
Advantages of the Proposed System

Introduction

There are two aspects to explaining the advantages of the proposed system. First, there is a cost-benefit analysis. Second, there are several advantages that the scheme brings to the parties, to lawyers and law students, and to the courts.

Cost Benefit Analysis

When a lawyer represents a client in a litigated case there are four reasonably distinct functions that they perform. Comparing how the proposed system works regarding these four functions with full legal representation, is an excellent way of highlighting the costs and benefits of the proposed scheme. 

These four functions usefully distinguish between a party’s material or rational case and their persuasive or rhetorical case. The material case is the bare assertion: these are the facts of a party’s case that satisfy the elements of the cause of action and here is the evidence that can prove these facts. The persuasive case of a party entails asking the court to view their case in a way that makes it more legally persuasive than the case that is presented by the other party. This is the rhetorical part of the case as distinct from the rational part, which comprises the material case.

Here now are the four functions of a lawyer in a litigated case:

1.  Preparing the Material Case

2.  Preparing the Persuasive Case

3.  Presenting the Material Case

4.  Presenting the Persuasive Case

Work Load in the Four Basic Functions

The following table indicates the work involved in each of the four functions and the expected benefits. Column 1 shows this for the situation where a party has full representation. Column 2 shows this for the situation where a party has limited scope representation in the manner proposed in the scheme that the author is presenting. Here is the table:

	Comparison of Full Representation with Limited Scope Representation

	Column 1
	Column 2

	Preparing the Material Case

	Input
	Output

	Full Representation

This entails assembling and documenting the case.

Elements. State the elements of the cause of action.

Facts. Assemble a statement of the full facts of the case as known and understood at this time.

Evidence. Prepare witness statements. Record in a document other types of evidence and indicate the facts that they might prove.
	Full Representation

The party’s full case is prepared.



	Limited Scope Representation

There is more or less the same type and amount of work as there is for full legal representation.
	Limited Scope Representation

The party’s full case is prepared.



	
	

	Preparing the Persuasive Case

	Input
	Output

	Full Representation
Being persuasive potentially streams through the whole case. It can even be a matter of tone and tempo. The overall idea is to have a case theory, which is a view of what happened and why it happened as it did. Being persuasive involves selling this to the court. It can involve highlighting questions in examination in chief. It totally permeates cross-examination. The final address is replete with persuasion. So, preparing the persuasive case involves doing as much advanced preparation as circumstances will permit.
	Full Representation
The party’s full persuasive case is prepared so far as it can be constructed before the hearing commences.



	Limited Scope Representation
As the scheme is described in this article the lawyer does nothing regarding the party’s persuasive case.

	Limited Scope Representation
There is no preparation of the party’s persuasive case.

	
	

	Presenting the Material Case

	Input
	Output

	Full Representation
This entails presenting the case in court. It involves calling and examining the party’s witnesses, cross examining the witnesses of the other side, and making closing submissions to the court.
	Full Representation
The party’s full material case is presented to the court.

	Limited Scope Representation
The lawyer prepares the party’s case in documented form. The party then files the case in court.
	Limited Scope Representation
The party’s full material case is presented to the court with a qualification–there is no cross-examination of witnesses.

	
	

	Presenting the Persuasive Case

	Input
	Output

	Full Representation
In the description above of preparing a persuasive case, the article listed and explained the tasks involved in presenting the persuasive case. It is worth mentioning the main tasks again for emphasis. It can involve highlighting questions in examination in chief. It totally permeates cross-examination. It is specifically stated in the final address. In addition, presenting the persuasive case has an opportunistic aspect–opportunities may arise during the case when the lawyer can do something to make their case more persuasive to the court.
	Full Representation
The party’s full persuasive case is presented to the court.

	Limited Scope Representation
As the scheme is described in this article the lawyer does nothing specifically regarding the party’s persuasive case.

	Limited Scope Representation
There is no presentation of the party’s persuasive case. Nevertheless some if not many of the arguments in the party’s favour will be obvious to the court.

	Figure 15.1 Cost Benefit Analysis: Full Representation Compared to Limited Scope Representation


Summary

It will help readers to digest the message if it is set out in the following table:

	
	Labour Hours
	Level of Service

	
	Input
	Output

	Preparing the Material Case
	
	

	Full Representation
	Normal
	Full service

	Limited Scope Representation
	Normal
	Full service less cross examination

	
	
	

	Preparing the Persuasive Case
	
	

	Full Representation
	Normal
	Full service

	Limited Scope Representation
	Nil
	Nil

	
	
	

	Presenting the Material Case
	
	

	Full Representation
	Normal
	Standard

	Limited Scope Representation
	Nil
	Standard less cross examination

	
	
	

	Presenting the Persuasive Case
	
	

	Full Representation
	Normal
	Standard

	Limited Scope Representation
	Nil
	Nil

	Figure 15.2 Summary of Cost Benefit Analysis


The cost (inputs) and benefit (outputs) of this scheme become apparent when comparing limited scope representation with full representation.

1. Labour Input

Limited Scope Representation

The labour input for a case with limited scope representation requires labour for only one of these tasks, namely preparing the material case. 

Full Representation

The labour input for a case with full legal representation requires much more labour than is required for limited scope representation. The labour consists of the following:

1. Four major tasks, namely preparing and presenting the material case and the persuasive case.

2. Labour input for some ancillary tasks most obviously the labour time caused by waiting in the court precinct for the case to come on, by adjournments and by consultations with the client and with their witnesses. 

2. Service Output

Limited Scope Representation

The party has their material case prepared and presented to the court. The party does not have their persuasive case prepared and presented to the court although in a lot of cases some, if not many, of the arguments in the party’s favour will be apparent to the court.

Full Representation

The party has both their material case and their persuasive case prepared and presented to the court. 

Summary of Benefits and Costs

Benefits

A party who receives limited scope representation has their material case prepared and presented to the court. They do not receive direct assistance on their persuasive case. Nevertheless, they can make a submission and to some extent, even to a considerable extent, the material case speaks for itself.

Costs

There are two forces at work that reduce costs. There is a lesser amount of labour used and it is possible to use lower rather than higher cost labour.

1. Lesser Amount of Labour. Limited Scope Representation uses less labour than full scope representation. As stated, it uses labour for only one of the four basic tasks, namely preparing the party’s material case. 

2. Lower Cost Labour. Preparing a party’s documented case according to a standard template does not require the level of skill and experience as an advocate preparing a case for presentation in court. This means that it is possible to use lower cost rather than higher cost labour.

Outcome

It is not possible to use precise figures to indicate or predict cost reduction but a worked illustration will show the possibilities. Assume that a case cost $X to run will full representation legal aid. With limited scope representation the figure of $X is reduced in two ways:

1.  Reduction in Time. Assume that the scheme creates a 40% reduction in the time needed. This means that a case now costs only 60% of $X.

2.  Reduction in Price. There is also a reduction in the price of labour through using lower cost labour. Assume that this reduction was 50%. This means that a case now costs 50% of 60% of $X, to wit 30% of $X.

This means that the amount of money that would previously fund one case using full-scale representation will now fund three and one third cases. This is a more than threefold increase in the caseload that a legal aid provider can now carry.

Advantages to Parties

While the otherwise unrepresented parties do not obtain personal representation, they receive a written version of their case which they can submit to the court and which has been prepared by someone who is legally competent. This is itself a material benefit. It also should provide some psychological relief because they can present their case properly to the court.

Advantages to Lawyers and Law Students

Newly graduated lawyers and law students provide a low cost form of labour. They assist parties to the court. They assist the work of the court by preparing a documented case for a party whom they represent. At the same time they earn income and gain valuable supervised practical experience in working with law. This is a positive externality of the scheme.
Indeed, it would be possible to include a placement in a legal aid office as an optional or even compulsory part of practical legal training. This could involve instruction and supervised practice in the following matters:

1.  Office management.

2.  File management.

3.  Interviewing a client.

4.  Advising a client.

5.  Interviewing a witness.

6.  Writing a statement of evidence of a witness.

7.  Preparing documents for a client’s case.

8.  Ethics, with special emphasis on litigation.

Advantages to Courts

The system of pleading provides a comprehensive statement of the case, it identifies the issues from the start and it organises information right from the start. In this way, it facilitates every task that the parties or the court perform: organising the case, negotiating a settlement of the case, presenting the case, hearing the case and writing the judgment. At the same time it relieves courts from the burden of having to assist unrepresented litigants—or at least substantially lightens their burden. It drives the government dollar further by helping courts to be more effective and more efficient.

�.	Another area where limited scope representation can work is where a client has repeat business such as collecting unpaid debts. The lawyer can draft the documents or teach the client how to do so and check the documents and also prepare the client for the court case. See Curtis (2007).


�.	Chapter 11 Pleading the Case


�.	There is a possible add-on for this scheme although the article will merely mention it. In special cases a lawyer for a party could prepare a document that seeks to persuade the court of their party’s case. However, at the start of the case they are working from limited material, in contrast to the conclusion of the case when it is all before them.


�.	There is a possible add-on. In special cases a lawyer for a party could prepare a document that seeks to persuade the court of their party’s case. However, at the start of the case they are working from limited material, in contrast to the conclusion of the case when it is all before them.
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