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Chapter 12
Assembling the Evidence

Introduction

Evidence Conference

Statement of Evidence

In almost all studies of litigation, discovery is singled out as the procedure most open to abuse, the most costly and the most in need of court supervision and control.

Introduction
Present practices for general discovery involve a plaintiff in effect saying to a defendant: ‘Give me all you have got on this case.’ Then follows bins of documents delivered or a swarm of documents delivered electronically. The recipient then has to search these documents to find the relevant ones. This is akin to receiving a haystack and searching for a needle.

This procedure generates great expense and delay in itself and the opportunity for abuse. Yet a common experience is that among thousands of documents delivered only a few dozen at most are relevant, and among these a mere handful are of special relevance.

There is, however, an alternative method. To continue with the metaphor of haystack and needles, this entails a party directly requesting the needle rather than searching the haystack for it. 

This technique has six defining characteristics:

1.  Discovery by Issue. It does not entail general discovery, but discovery for each of the issues of fact that cause the dispute.

2.  Identification of Issues. If parties are going to engage in discovery by reference to issues of fact, it is important that those issues are identified correctly and early. The renovated system of pleading (described in a previous chapter
) enables the parties to identify the issues of fact, generally after the first exchange of pleadings. It also makes those issues crystal clear. In the outcome, the problem of vast excesses of documents should be avoided by the structure built into the system of pleading. If a document does not fit into this structure or connect with it in some way, it is not relevant to the substantive presentation of the case.

3.  Powers of the Court. Conferring sufficient powers on the courts to make any orders that are necessary to effect proper discovery.

4.  Holistic Disclosure. The process for discovery is subsumed within a process that involves all means of disclosure. Because all disclosure is done together the parties and the court can see the full picture, and in particular see how all the pieces of evidence relate to each other. It also creates efficiency by avoiding several separate processes for the various types of disclosure.

5.  Examination of Parties. Both the court and the other party can question a party or a non-party about the existence and location of evidence including evidence that they hold. These procedures seek to ensure that all relevant evidence is before the court. At the same time the procedure should significantly limit if not eliminate in many cases the ability of parties to play ‘hide and seek’ with the evidence. It aims to have all evidence on the table so that it is in full view of the parties and the court.

6.  Control by the Court. While the parties may commence the conference on their own and even take it to the end, the court has ultimate control. Even when the parties have, to their mutual satisfaction, conducted the conference on their own, there should be a requirement that the court has to sign it off. This limits, one hopes severely, the scope for tactical adversarialism while ensuring that the evidence gathered makes for a fair and efficient hearing.

Evidence Conference

Introduction

Nature

Generally, it is easier to look at a task in holistic terms rather than bits and pieces of it. This is likely to be true for evidence. This is why the proposal for discovery subsumes discovery within an evidence conference where the parties under the guidance of the court do two things:

1.  They explain how they plan to prove their case. In this way the evidence conference becomes in brief form a rehearsal or dry run for the eventual hearing of the case in courts.

2.  They assemble all of the evidence to be used in the case. In other words all disclosure – discovery, inspection, notices to admit, interrogatories and so on, is carried out at the evidence conference.
 

Most of the major courts in Australia are able to hold a hearing where they can lawfully give parties directions that are aimed at assisting the court and the parties to resolve the case. It makes great sense to make the evidence conference a hearing where the court is able to exercise its power to give directions to the parties.

Supervision

Initially, the parties can conduct the evidence conference themselves. This means that the evidence conference may commence with a series of unsupervised exchanges between the parties who take the process as far as they can with cooperation, agreement and negotiation. The idea is that they transact as much business as they can without court intervention. If parties can carry out the whole conference without court assistance the court still comes at the end to ensure that the parties have properly assembled the case. In the alternative, parties do as much of the business as they can on their own then call in the court to finish the conference.

Duty to Disclose

Under these revised procedures parties are under a duty to make full disclosure of information.
 This duty lasts throughout the hearing so it is not fully discharged at the evidence conference.

Purpose of Proceedings

The purpose of this conference is to facilitate the trial by identifying every available piece of evidence that can be used for each issue of fact and to reveal the nature of that evidence to the other party and to the court. For these purposes, evidence encompasses all types of evidence, including therefore, observation by witnesses, inference from facts, recorded evidence such as a surveillance camera and voice recorders, electronic information such as email, real evidence such as objects and documents, and expert evidence. At this conference, parties will be under a legal obligation to produce or provide evidence or information regardless of whether it is favourable or adverse to their case. If they cannot produce evidence that one would expect them to possess they can be questioned as to why they cannot produce it. Their answers are noted and become part of the evidence in the case. After the conference each party prepares a Statement of Evidence where they indicate the evidence that they will use at trial. In addition, the court may direct a party to call certain evidence or the court may call the evidence of its own motion. 

Directions
As stated, the courts can call on their powers to issue directions to the parties for the purpose of expediting the resolution of the case. For example the Federal Court can hold a directions hearing pursuant to powers conferred by Order 10 of the Federal Court Rules. By this means, the evidence conference combines the functions and powers for the various processes for disclosure such as discovery, interrogatories and requests to admit facts along with any other necessary functions and powers for assembling evidence. These would include the right to ask for and receive information about whether a party has documents, evidence or information in their possession, or if they know anything about their existence or location. The idea is to ‘tie a party down’ so that one of two things happens: either they produce a document and advise about information, or they give an explanation as to why they cannot do so.

Total Disclosure

The hearing combines all processes for disclosure–discovery, interrogatories, notices to admit and so on–into one overall process for assembling evidence. The idea is that all information comes out together and comes out as part of an organised framework for the facts of the case. At the same time there is considerable efficiency in dealing with all of these processes together 

Judicial Control

The fundamental principle is that the court controls the conference. This avoids tactical adversarialism, which might otherwise hinder the process of identifying and gathering the appropriate evidence. Nevertheless, if a party wishes to bring additional evidence the court must allow it to accord with the requirements of natural justice (which underpin and justify protective adversarialism).

While the court retains ultimate control, it makes good sense to allow the parties initially to transact the business of the conference without judicial supervision if they so choose. They may, however, agree to some other supervision to facilitate the process. If the parties initially proceed on their own but find that they are locked in disagreement, either party can ask for court supervision.

When parties proceed without judicial supervision for all or part of the conference the court must be given an opportunity to view the assembled evidence to determine if it is satisfactory for the hearing of the case. If it is not, the court gives appropriate directions to the parties.

Issues

At this point of the case the parties have identified the issues through the pleadings. This enables the conference to limit its concern to evidence of facts that are in issue. Given this, the conference can now proceed through each issue in turn by assembling the evidence for each issue. By proceeding issue-by-issue it should always be clear as to which issue of fact a piece of evidence relates.

Nature of Disclosure

There are two aspects of disclosure:

1. Parties indicate the relevance of the evidence. 

2. If necessary, they make the evidence available in some way to the party who needs it.

Nature of Disclosure: Explaining Relevance of Evidence

As noted above, under present practices with general discovery the responding party produces a heap of documents, which the requesting party then has to search to find the relevant documents. Unfortunately, it will not always be easy and may even be impossible to find the relevant documents. To counter this problem, the proposed system requires the party who discloses that they possess or know the existence of evidence to use their best endeavours to explain how the evidence is relevant to the issue. Failure to give this information is arguably a breach of the rules of natural justice.

This is how it can be done. As a party produces a document or information they provide commentary or annotation to show how it fits into the narrative of facts that they have already provided. It may also be that to do this properly it is necessary to expand the narrative of facts to accommodate the document or information. If this is the case, then the party in question must expand the narrative of facts accordingly in their Statement of Facts.

There is good reason for imposing this requirement. The party producing the information or document is the one who best knows (or who in all likelihood best knows) its connection to the case. Therefore, they should be the ones to tell how it relates. It is after all, both ludicrous and self-contradictory for a party to disclose information and fact and not be required to use their best endeavours to indicate how it relates to the case. Under the present system there is sometimes no requirement for this to occur. The result is confusion, delay and expense, all of which might be avoided by a simple explanation from the one party who knows.

Nature of Disclosure: Making the Evidence Available

There are several processes involved regarding the evidence for each issue.
Evidence for Party’s Own Case

Each party presents their own case. They do so in the following way:

1.  List of Evidence. They list the evidence that they intend to use to prove and disprove the facts in issue.

2.  Summary of Evidence. They prepare a summary of that evidence. 

3.  Use of Evidence. The party explains the part that each piece of evidence plays in proving or disproving a disputed fact. 

In short, the party explains how they will prove their case and disprove their opponent’s case. In doing so they make their case clear to all. Doing this should also indicate what other evidence, including documents or information, is needed for or is relevant to their case.

Evidence for Other Party’s Case

Each party voluntarily produces evidence that they know of or possess that would be part of the case for the other party in relation to a particular issue. This will include documents, recorded evidence and objects and extend to information. The party indicates the nature of the evidence. 

If they actually hold the evidence they make it available to the other party in some appropriate form. They might do this for example, by furnishing a copy or by allowing them to inspect and test a piece of equipment and record the results in some manner (for example, a video). Where the party does not hold the evidence themselves they indicate to the best of their knowledge where the evidence is and how it can be accessed. They must also use their best endeavours to facilitate access.

Examination of Parties Concerning Evidence

Each party and the court can question the other party or a non-party about the existence or location of evidence or information of any kind relating to the issue.
 In this examination, the court or a party could ask an open question such as: ‘Do you know of any other evidence or information that might prove the truth of the facts material to this issue?’

Information

If the party inquired about information that consisted of something that happened, they could ask for the names and contact details of any persons who witnessed the event. They could also ask more specific question or line of questions. Here are some examples:

Example 1. ‘Did customers ever make complaints about X? What complaints did they make? How did you respond? Did you record those complaints and your response?’ 

Example 2. ‘Do you keep a record of X? What procedures do you have for investigating a failure in X? Was this failure in X discussed? Is there a record of this discussion? Have you asked people to record their recollections of any discussion?’ 

Evidence

A party may ask the other party about the existence or location of evidence such as documents or objects. The other party can respond in any of three ways:

1.  They admit to possessing the evidence and produce it. 

2.  They advise of the existence of the evidence. To the extent that they are able, they advise the requesting party as to the existence, location and means to obtain the evidence. As part of this disclosure they reveal the identity and contact particulars of any relevant third party. 

3.  They say that they know nothing.

If the evidence is such that the requested party is expected to know something about it, the requesting party or the court can question them further. For example, if the party fails to produce evidence that they would normally or reasonably be expected to hold, the requesting party can ask them to explain why they do not hold it. 

Overall, the idea is both to establish the likelihood that there is as yet uncovered evidence, and to find the evidence. This may force out the evidence. It may force out a denial that any evidence of that kind exists. It may force an admission that the party just does not know. It may force the party to admit that to the best of their knowledge they do not possess or know of any evidence other than the evidence they have produced or identified at the conference. 

All of these questions and the answers to them should be made legally admissible at the trial on the basis of their relevance to credit. This puts pressure on the parties to answer truthfully.

Observing the Rules of Natural Justice
Parties must abide by the rules of natural justice. These are pertinent when one party discloses evidence or the existence of evidence to the other party. As the party does this they must use their best endeavours to inform the other party of anything they know about the relevance of the evidence to the case. The party must indicate, if requested, the part that each piece of evidence or information could play in proving or disproving a disputed fact. If necessary, the party disclosing the information amends their statement of facts in a way that demonstrates the relevance of the evidence. In the same vein, they may also need to put an appropriate label on a document or object to make clear the role that it plays in the case.

Orders and Undertakings
When all evidence has been identified, the parties may need to revise their account of how they will prove their case. The court then attends to any follow up business such as production of documents not yet handed over, production of objects for testing and inspection and the issue of subpoenas. 

In some cases, it may be possible to obtain the appropriate result by agreed arrangements. For example, if a party is required to produce a document, it may be possible well before the trial to have the party agree to obtain a certified copy that is handed to an agent of the requesting party. By consent that copy is accepted in evidence. This avoids the issue of a subpoena.

Outcome

At the minimum, the evidence conference should identify the evidence that parties can use to prove their case for each contested material fact. Where necessary it should make the appropriate arrangements and orders for production of evidence.

It is possible that the conference may also achieve other goals:

1.  Narrow or better define an issue of fact. 

2.  Identify the evidence that is available like a rehearsal for the trial. This should facilitate trial.

3.  Cause a party to concede that a fact that so far has been contested is true and thus not dispute it at any trial. 

4.  Indicate an issue that the court could try initially on its own on the basis that resolving this issue might resolve the case.

5.  It is likely that this conference alerts the parties to the relative strengths of their case. This may cause a rethink about settlement.
 

Finally, at this conference there may be a saving in time, money and energy if the focus was on identifying the strongest piece or pieces of evidence. An attempt to be exhaustive might achieve more perfect justice in the decision but less than perfect justice in terms of cost and delay.

Statement of Evidence

After the evidence has been identified and, where applicable handed over, the parties prepare a revised outline of the proof of their case for each issue. To illustrate, assume in an action for trespass to land the first issue is whether the defendant has actually entered the plaintiff’s land. Here is how the outline of proof could look:

	Penny Holding v Michael Walker

Action for trespass to land

	Issue 1: Entry onto Land

	Plaintiff’s Version
	

	The plaintiff alleges that on 17 March 2009 at about 10.45 hours the defendant, Michael Walker, entered her land from Banks St via a gate. He damaged the lawn as he walked across it and stole a lemon from her lemon tree. He then departed into Banks St.



	Plaintiff’s Evidence
	

	P2.1 Nosey Parker. At 10.40 hours from a distance of 25 metres Nosey Parker sees Michael Walker walking along south along Banks St towards the gate on the plaintiff’s land.

P2.2 Squizzy Jones. At 10.50 hours from a distance of 40 metres Squizzy Jones sees Michael Walker walking along south along Banks St away from the gate on the plaintiff’s land. He was throwing something in the air that could have been a lemon. He had a triumphant look on his face.

P2.3 Penny Holder. The plaintiff, Penny Holder, saw boot prints on the ground shortly after the trespass. The prints show boots of Size 13, which is the size Michael Walker wears.

P2.4 Plaster Cast – Mary Fittem. The plaintiff had Mary Fittem make a plaster cast of one left and one right boot print.



	Defendant’s Version
	

	The defendant alleges that he did not enter the land. At 08.00 hours the defendant drove his car 80 kilometres to the town of Shady Tree. He arrived at 10.15 hours. He purchased a newspaper and went to the Paragon Café in High St. He ordered and ate breakfast. He left the café at 17 March 2010 at 11.15 hours. He then drove home.



	Defendant’s Evidence
	

	D2.1 Michael Walker. Michael Walker can give evidence of his own actions on the day.

D2.2 Holly Go Lightly. Holly Go Lightly is a waiter at the Paragon Café. The defendant spoke to her on 1 June 2010 and asked if she recalled his making a visit to the cafe. She believed that his face was familiar and that he had visited the café while she was working at some earlier time that could have been a few months ago.




�.	ALRC Report par [6.67], citing Law Council Submission 126 for the ALRC Report; Braun (1998), Arthur Robinson Submission 189 for the ALRC Report.


�.	There is an argument that one party’s giving another party a pile of documents with no explanation of their relevance is a failure to carry out the duty imposed on them by the rules of natural justice. This duty requires a party to be informed of the case that they have to answer so that they can properly prepare their own case. Failure to explain the relevance of the documents to the case fails to perform this duty. One consequence of this reasoning is that any rule of court to the contrary would be ultra vires being in violation of a fundamental constitutional principle.


�.	Chapter 11 Pleading the Case


�.	In England a working party proposed a similar system for long trials – see Judiciary of England and Wales (2007) Recommendation A4. 


�.	In Victorian Law Reform Commission (2008) at pp 460-461 the Commission noted that there ‘was widespread support’ in submissions it received for courts exercising more control over discovery processes’. It the VLRC made recommendations to this effect in its report at pp 470-471.


�.	Schwarzer (1991)


�.	In VLRC Report at p 473 the Commission recommended oral examination in connection with discovery ‘to ascertain information about the existence, location and organisation of documents that may be discoverable’.


�.	Justice McGarvie noted this possible consequence of discovery in Australian Dairy Corporation v Murray Goulburn Co-op Ltd [1990] VR 355, 369.


�. 	This notion is implanted in some legislation. Rule 1 of the US Federal Rules of Civil Procedure require ‘just, speedy and inexpensive’ resolution of disputes. In a similar vein, s56 of the Civil Procedure Act 2005 (NSW) says that its overriding purpose is to secure ‘just, speedy and inexpensive’ resolution of disputes.
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