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ABSTRACT This article details a trial of a new approach to measuring access to justice
that unlises human rights instruments as the reference point. It involves an examination
of people’s actual experience of the justice system using human rights standards as the
benchmark. The research project selected the right to income security. The project trialled
a range of methods gathering data about how people have been treated in the Australian
social security system and how they would expect to be treated if there was a human right
to social security in Australia. This data is assessed against the set of standards developed
to measure the enjoyment of the right to social securiry. The trial suggests thatr without
knowledge about human rights and legal rights, without the confidence to exercise those
rights and without the capacity or capability to seek or find help it is unlikely that people
will realise their rights and accordingly access to justice is placed in question. The research
methodology has the potential to be a useful model to conduct further access to justice
research.

If we believe in human rights, we must work hard to define what they mean
for people’s daily lives. We must identify the real and concrete outcomes
that represent the achievement of human rights in practice and make
sure they are incorporated in government programs and policies, as well
as ensuring that the broad principles and goals of human rights form part
of national and local government targets, mission statement and
evaluation.’

We’ve just had a young guy living with us for a few days, a twenty year old
bloke who is unemployed and is homeless ... I don’t think he would see
that he’s got a right to that so he wouldn’t go in and yell and scream or
argue or get somebody to advocate for him and there’s probably a lot
like that. They’re not prepared or have the capacity to stand up to the
system and make the system work or justify itself. That’s very hard to
do to.2
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Introduction

This article details the trial of a new approach to measuring access to justice. The
modest research project discussed involves an examination of people’s actual experience
of the justice system using human rights standards as the benchmark for determining
how access to justice is attained.? The focus of the research is on people who experience
significant socio-economic disadvantage and the right to social security.

In this article, we briefly set out background information on the applicability of
human rights instruments in Australia, particularly the right to social security, and
then we discuss the context and aims of the trial research project. We outline the meth-
odology of the trial and examine our findings from the research. Finally, we comment
on the merits of the research methodologies.

This article is not intended to be an analysis of the human right to social security
or an interpretation of human rights instruments. The research project grew out of the
developing body of legal needs and access to justice research not human rights juris-
prudence. It aims to suggest an innovative research approach which measures access
to justice (or unmet legal needs) by using as a measurement people’s experience of
how their human rights are adhered to in practice. In the past, researchers have
grappled with measuring ‘legal need’ or ‘unmet legal need’ but this has been
fraught with difficulty both in defining legal need and finding how best to measure it.*

Recent studies emanating from the United Kingdom have examined people’s advice
seeking behaviour and have provided rich data on impediments to accessing legal
services.” This modest trial builds on the work in the United Kingdom. The article
proposes to researchers a different approach by examining more directly people’s
actual experience of their legal and human rights. The trial suggests that without
knowledge about human rights and legal rights, without the confidence to exercise
these rights and without the capacity or capability to seek or find help it is unlikely that
people will realise their rights and accordingly access to justice is placed in question.

People’s capacity to seek assistance when in legal difficulty, to enforce entitle-
ments, to seek redress, and to participate and generate change in civil society are con-
nected to a realisation of other aspects of well-being including health, housing, and
employment opportunities.® The connection between access to justice, appropriate
service delivery and enjoyment of human rights is becoming clearer. This research
illustrates how these three elements can be integrally connected.

Increasingly, there is reliance on human rights as a mechanism in the fight for
increased access to justice.” Within this context and the Australian experience of
limited funding for large scale surveys of justiciable problems we developed this
alternative approach to measuring access to justice by using adherence to human
rights instruments of the United Nations.®

The limited trial discussed in this article was confined to the examination of only
one human right; the right to social security under Article 9 of the United Nations
Covenant on Economic Social and Cultural Rights. This right was chosen as it is relevant
to large numbers of people who experience disadvantage. The suburb of West
Heidelberg was the site of the trial and is one of the poorest postcodes in
Australia.® A set of standards were developed that sought to measure what elements
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would be necessary if the right to social security was to be adhered to. The project
utilised a range of methods gathering data about whether the standards were met.
This included data on how people were treated in the current social security system
and how people would expect to be treated if the human right to social security
existed. Data were collected as to people’s experience of the right and then assessed
against the indicators of the human right to measure the level of adherence to the
right to social security.

In this research, we particularly wanted to develop a methodology which was
inclusive and that reached out to vulnerable and marginalised groups. In view of
limited funding in Australia for such research, we wished to provide a model which
could be replicated in other jurisdictions, which face similar research funding con-
straints, a model which could be utilised across a range of different human rights
and used to draw comparisons and make conclusions about the reality of human
rights adherence and accordingly the level at which people can be said to have
access to justice. The research, if replicated, would have a larger number of partici-
pants involved in focus groups and if appropriate any survey would need to have a
larger sample from the community than we could undertake. The standards devel-
oped for specific human rights will be subject to debate, alteration and refinement.

We conclude that the approach taken in the research trial warrants further
exploration. Potentially it is an innovation that can facilitate the appraisal of human
rights benchmarks against the actual experiences of members of the community.
Actual experiences of people of their human rights are often overlooked in the
formal processes of governments reporting on their human rights compliance to the
United Nations.'® This innovation can provide an appropriate evaluative framework
to assess access to justice in future studies. This can then inform public policy and
improve the delivery of services.

Background
Human rights benchmarks

Previously, we have explored the concept of legal need and sought the views of
stakeholders on the definition of legal need. At the conclusion of this work in 2002,
we proposed to trial a different approach to measuring access to justice based on
the benchmarking of human rights standards."’

Australia is a signatory to, and has agreed that it will abide by, various human
rights instruments, including the United Nations Declaration of Human Rights, the
International Covenant on Cirvil and Political Rights, the Convention on Economic Social
and Cultural Rights, the Convention on the Rights of the Child, the Convention on the
Elimination of All Forms of Racial Discrimination, and the Convention on the
Elimination of Discrimination against Women. Many of these instruments set standards
related specifically to the manner in which rights can be enforceable and articulate
the approaches that institutions and the state should take towards people. As such,
they can be seen as an appropriate starting point in working out a framework for
measurement of access to justice, moving away from the problematic concepts of
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legal need.'? This is a move towards analysis, which can measure the broader notions
of justice and its applicability in society.

The approach of examining ‘capability’ outlined by Sen which involves looking at
what individuals are actually able to do and the alternatives that they have as real
opportunities, encompasses a much broader approach to measuring legal need and
explores what people can actually realise.’® In the authors’ view, it lends a sense of
reality in any measurement of access to justice.

The task of selecting benchmarks and standards for citizenship is complex. It cuts
across public policy and involves identifying the formal rights and duties of citizens as
well as the collective and government standards needed to sustain them. Salvaris
proposed a clear definition of the basic rights and duties of individual citizens; identifi-
cation and establishment of standards in at least those policy areas that are necessary to
sustain social participation and social well-being; and careful consideration of the most
effective way to implement them. He stated that it is necessary to have some agreed
reference points and to have benchmarks in policy areas that affect the lives of
Australians in employment, education, law, housing and health, as well as poverty,
discrimination, equality and participation in society.'* With a trend in the Western
world for the incorporation of human rights protections into legislative frameworks
which require audits of human rights compliance by governments and their agencies,
there is even more relevance in a research approach which develops measurements
and benchmarks people’s experience against human rights standards.'® The utilisation
of human rights audits is increasing. For instance, in New South Wales, the Council for
Civil Liberties completed an audit of the criminal justice system'® and there is work on
the pilot of an Australian Audit of Human Rights.'”

Legal and human rights in the broadest sense are linked with notions of citizen-
ship.'® They enable a person to have certain rights and remedies, should those rights
be impeded. Salvaris argued that such rights need not merely exist or be aspirations
but have to be attainable and accessible in practice to enable full participation in
society. This may not mean that all citizens choose to exercise or enforce those
rights, but they should be able to if they choose, without the barriers imposed by
class, ethnicity, and marginalisation, or limited finances. The degree to which the
standards are attainable or unattainable may be a better measure than ‘need’.

As social security is a right recognised in the Convention, we sought to examine
how the UN states that right should be advanced and examined and what would need
to happen in order for the right to be implemented. This was then measured against
the practical reality. We did this with a view to expanding the trial into measuring other
areas of human rights adherence contained in other United Nations human rights
instruments in the future. These could range from civil and political rights, the
rights of children in family law and other proceedings, the right to non-discrimination
and other economic social and cultural rights.

Site of project — West Heidelberg — an area of disadvantage

West Heidelberg was selected as an area for the study for pragmatic reasons. This was
a trial project with limited funds and we aimed to maximise the opportunity by
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minimising time required to familiarise ourselves with a local area and the facilities
and services provided.

The School of Law, La Trobe University has a longstanding relationship with
the West Heidelberg Community Legal Service and one of the researchers worked
as a solicitor and clinical legal education supervisor at the Legal Service.!® The
legal service is collocated with the Banyule Community Health Centre and this
provided the opportunity to access a range of staff members and through them
members of the community (see below for further discussion).?’

West Heidelberg is one of the most disadvantaged postcodes in Victoria,
Australia. International research indicates that high levels of legal need and people
with a cumulation of problems are likely to be concentrated in areas of disadvantage.>!
In 2006, research into social disadvantage in Victoria (a state of Australia) found
that West Heidelberg was included in the 40 highest ranking postcodes (out of a
total of 726) for general disadvantage. It ranked number 20 in this list. This level of
disadvantage was similar in 1999 and 2004. This research looked at 24 indicators.
The major ones included: computer use, Internet access, low income families,
post-school qualifications, disability/sickness support, interventions by State child
protection agencies, early school leavers, low work skills, year 12 incomplete,
dependency ratio and criminal convictions.??

Human right to social security

Given the small scale of the research project only one human right was selected.
It needed to be one which has importance and relevance to the people in the area of
West Heidelberg. A significant number of people living in the area are reliant on
social security for their income support.?®> In addition, at the time of the project, data
from the West Heidelberg Community Legal Service indicated that issues around
social security were matters affecting a high number of clients of the legal service.?*

Consequently, the human right focused on was the right to social security
contained in Article 22 of the Universal Declaration of Human Rights. This right is
amplified in Article 9 of the 1966 International Covenant on Economic Social and
Cultural Rights (ICESCR) (operative 10 March 1976 for Australia) that provides
“the right of everyone to social security, including social insurance”.

Application of human rights

If a human right is to be accessed, then the ICESCR norms must be recognised in
appropriate ways within the domestic legal order and the appropriate means of
redress, or remedies, must be available to any aggrieved individual or group. The
applicability of this process to the right to social security is briefly outlined.

The Australian Government has signed and ratified the Covenant. Article 2 of
the ICESCR states:

Each State Party to the present Covenant undertakes to take steps, individu-
ally and through international assistance and co-operation, especially
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economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized in
the present Covenant by all appropriate means, including particularly the
adoption of legislative measures.

The duty to give effect to the Covenant in the domestic legal order has been outlined
by the Committee on Economic, Social and Cultural Rights which has helped to
evolve jurisprudence in this area, both through its reaction to reports by individual
states and through its general comments. It states that States have the obligation to
take steps in areas which are deliberate, concrete, targeted and appropriate.?® It has
also noted that certain rights are immediately justiciable. It states as follows,

In its General Comment No. 3 (1990) on the nature of States parties’ obli-
gations (art. 2, para. 1, of the Covenant) the Committee addressed issues
relating to the nature and scope of States parties’ obligations. The present
general comment seeks to elaborate further certain elements of the earlier
statement. The central obligation in relation to the Covenant is for States
parties to give effect to the rights recognized therein. By requiring
Governments to do so ‘by all appropriate means’, the Covenant adopts a
broad and flexible approach which enables the particularities of the legal
and administrative systems of each State, as well as other relevant consider-
ations, to be taken into account.?®

But this flexibility co-exists with the obligation upon each State party to use all the
means at its disposal to give effect to the rights recognised in the Covenant. In this
respect, the fundamental requirements of international human rights law must be
borne in mind. Thus the Covenant norms must be recognised in appropriate ways
within the domestic legal order, appropriate means of redress, or remedies, must be
available to any aggrieved individual or group, and appropriate means of ensuring
governmental accountability must be put in place.?’

How international human right law is implemented domestically becomes critical
for our methodology of benchmarking the practical application of international
human rights to social security. Questions relating to the domestic application of
the Covenant must be considered in the light of two principles of international law.
The first, as reflected in Article 27 of the Vienna Convention on the Law of
Treaties, is that “[A] party may not invoke the provisions of its internal law as justifi-
cation for its failure to perform a treaty”. In other words, States should modify the
domestic legal order as necessary in order to give effect to their treaty obligations.
The second principle is reflected in Article 8 of the Universal Declaration of Human
Rights, according to which “Everyone has the right to an effective remedy by the com-
petent national tribunals for acts violating the fundamental rights granted him by the
constitution or by law”.?®

The ICESCR contains no direct counterpart to Article 2, paragraph 3(b), of the
International Covenant on Civil and Political Rights, which obligates States parties to,
wnter alia, “develop the possibilities of judicial remedy”. Nevertheless, a State party
seeking to justify its failure to provide any domestic legal remedies for violations of
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economic, social and cultural rights would need to show either that such remedies
are not

appropriate means within the terms of article 2, paragraph 1, of the
International Covenant on Economic, Social and Cultural Rights or that, in
view of the other means used, they are unnecessary. It will be difficult to
show this and the Committee considers that, in many cases, the other
means used could be rendered ineffective if they are not reinforced or
complemented by judicial remedies.?’

The Committee describes the role of legal /judicial remedies as follows:

The right to an effective remedy need not be interpreted as always requiring
a judicial remedy. Administrative remedies will, in many cases, be adequate
and those living within the jurisdiction of a State party have a legitimate
expectation, based on the principle of good faith, that all administrative
authorities will take account of the requirements of the Covenant in their
decision-making. Any such administrative remedies should be accessible, afford-
able, timely and effective. An ultimate right of judicial appeal from administra-
tive procedures of this type would also often be appropriate. [our emphasis]
By the same token, there are some obligations, such as (but by no means
limited to) those concerning non-discrimination, in relation to which the
provision of some form of judicial remedy would seem indispensable in
order to satisfy the requirements of the Covenant. In other words, whenever
a Covenant right cannot be made fully effective without some role for the
judiciary, judicial remedies are necessary.>’

In March 1996, the Australian Delegation to the Commission on Human Rights
stated

We reject the notion of a hierarchy of rights, or the suggestion that any one
group of human rights can be subordinated to another ... The Covenant on
Economic, Social and Cultural Rights is of immediate and direct relevance to
both the normative and operation dimensions of economic and social
development.®!

The delegation also stated, “economic and social indicators could be developed to
provide benchmarks of economic, social and cultural rights and to monitor the
extent to which these are translated into actual outcomes”.*?

The ICESR has not been added to the Australian Human Rights and Equal
Opportunities mandate (unlike the International Covenant on Civil and Political
Rights) and has never been incorporated into Australian domestic law. This means
it cannot be invoked in any law suit.>®> In its explanation about this to the
Committee on Economic, Social and Cultural Rights, the Australian Delegation
implied that the Covenant Rights are already protected by law in various forms; the
common law, legislation and subordinate legislation from the Federal Parliament

and the states and territories.>* The adequacy of such protection and whether it
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complies with international human rights standards would be one of the benchmark-
ing exercises in any research using our approach.

Article 8 of the Universal Declaration of Human Rights provides that “Everyone
has the right to an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by law”.

Any such administrative remedies should be accessible, affordable, timely and
effective.’® An ultimate right of judicial appeal from administrative procedures of
this type would also often be appropriate.

Focus of research

The standards developed for the trial research were based on the United Nations
treaty bodies comments that if the right to social security were fully implemented
then any administrative remedies would be accessible, affordable, timely and effective.>®

In addition, if the right to social security were fully implemented then we deter-
mined that these indicators would also need to exist:

Knowledge of the right by the person affected.

Capacity of the person affected to pursue the right.

Confidence of the person affected to pursue the right.

Availability of processes that are accessible, affordable, timely and effective for
the person affected.

The primary focus of the research was to examine whether these standards and
indicators exist for the people living in the West Heidelberg area. In order to gather
these data we posed these questions: how are the people in West Heidelberg treated
by the Australian social security system? How does this compare with how they
should expect to be treated if there was enjoyment of the human right to social secur-
ity? What do the findings reveal about the level of access to justice?

As this research focussed on a disadvantaged community, the approach adopted
sought to recognise the impact of vulnerability upon different methodologies.?” The
aim was to develop an inclusive research approach to ensure that it reached those who
are on the margins and who are more likely to experience difficulty in accessing justice.

Research methodology

The project trialled a range of methods gathering data about how people have been
treated in the current social security system and how they expect to be treated if
there is a human right to social security in Australia.

This research adopted a triangulated methodology. The limitations, recognised
in the international literature, stipulate that selecting only one or two types of
approaches are mitigated through the use of three methods. In particular the proposed
research aims to build upon local knowledge.’® The triangulated methodology
included the benchmarking of standards, and comparing the practical reality or
experience of people with the benchmark.

The benchmarks were tested through the establishment of:
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1. a community advisory panel;

2. a mapping exercise of existing services both legal and non-legal, formal and
informal who could be invited to focus groups and to provide linkages
to members of the community with experience of the social security system;

3. two focus groups (one with service providers and the other with people who
have had experience of the social security system); and

4. a small survey.

Clearly, the survey size used here was small due to the funding constraints. A full
scale survey would be desirable. Despite this, as will be revealed in later discussion, the
authors of this paper are sceptical about the use of surveys where people to be sur-
veyed are disadvantaged and lack literacy and numeracy skills or who fear reprisal
as this can skew their responses.

A critical feature of the research was the use of a range of approaches to access
people whose capacity to enforce their legal rights or seek meaningful legal assistance
may be unmet or unrealised.?® As overseas research explains, without detailed analy-
sis, the complex patterns between use of law and other variables such as class, income,
gender, education, expectations and attitudes require not just accurate data but also a
capacity to glean what lies beneath.*® Surveys and focus group research method-
ologies have been developed overseas and the project utilised the best of these and
tried to overcome shortcomings and build upon local knowledge.*! The research
involved a number of complementary strategies to ensure that local knowledge and
understanding was fed into the process. Legal needs research, involving as it does
an aspect of human services, requires elements of subjective as well as objective analy-
sis in order to be valid. Related research in England and Wales has found that quan-
titative studies of legal need require complementary focused qualitative studies to
provide insights into what methods might be adopted to allow aspirations to be
made real.*?

The trial of this research project involved:

1. Convening a Community Advisory Panel (CAP).

2. The formulation of standards to assess adherence to/enjoyment of the human

right and liaison with the CAP both on these standards and how best to access

community members and service providers.

Mapping of local services relevant to the project and its geographical area.

Conducting a focus group with service providers in the region.

5. Conducting a focus group with people with experience of Centrelink (i.e. the
social security system).

6. A small sample survey of people in West Heidelberg to test/trial the questions
and process.

il

An integral aspect of the research methodology was not only to assess the adher-
ence and experience of the human rights to social security but to also provide infor-
mation to participants about the legal nature of the social security system and the
remedies available.
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Community Advisory Panel

The Community Advisory Panel (CAP) assisted in making linkages within the commu-
nity and ensured that the researchers were informed in the conduct of the research by
local knowledge. This panel of five people included key people involved in service deliv-
ery in the West Heidelberg area, a staff member from the Victorian welfare rights organ-
isation and an academic adviser. The panel met three times and settled some of the
research questions through email feedback. It confirmed the relevance of the right to
social security for the local area, and assisted in the formulation of the appropriate stan-
dards and indicators after the CAP became familiar with the various United Nations
commentary and the human rights instruments. The CAP members provided insights
into the experience of local residents and Centrelink; and assisted in contacts for the
focus groups. A key focus was about how to reach people who might otherwise be
excluded, e.g. the homeless and people with low literacy and a non-English background.

Standards for the enjoyment of the human right to social securiry

A concurrent task with formulation of the CAP was to develop the standards to
benchmark the actual domestic implementation of the right to social security. In
formulating the standards we were cognisant of the statements from the relevant UN
committees and the interrelatedness of the various UN instruments. We drafted a set
of standards and consulted with the CAP (see below) about the content. The CAP
agreed to the following set of standards for the right to social security.

If a right to social security existed in Australia we would expect the following:

Right enshrined in legislation and administrative procedures.

Right is universal and not categorical or based on discretions.

Provision by government of information about entitlement to the right.

Provision by government of information about the administrative system and

procedures.

e People have knowledge and understanding about and confidence in the right
and how to claim it.

e People have knowledge and understanding about and confidence in the
administrative system of social security (Centrelink).

e Establishment by government of an administrative system of social security
that is fair; transparent; simple; consistent and predictable; accessible; custo-
mer focussed (e.g. simple forms, suitable physical surrounds, good communi-
cation processes); accommodates individual capacity (e.g. literacy, mobility,
incapacity, homelessness); non-discriminatory; respects an individual’s
privacy; and promotes quality primary decision making.

e People who have a dispute with the administration system (Centrelink) have
access to an appeal process that is: fair; timely; free; accessible; and effective.

e Pecople who have a dispute with the administration system (Centrelink) have

access to information about all levels of the appeal process that is timely,

appropriate and sufficient.



05:28 23 June 2010

FNSP] At:

[ Fondati on national e des Sciences Politiques -

Downl oaded By:

ACCESS TO JUSTICE: A NEW APPROACH 205

e People who have a dispute with the administration system (Centrelink) have
access to legal advice and assistance about their dispute that is timely, appro-
priate and sufficient and assistance in pursuing their dispute that is timely,
appropriate and sufficient.*

A set of questions based on these expectations was prepared to use in the focus
group discussions and as questions for the survey instrument. The survey instrument
was developed only after the focus groups were held. The idea was that the participants’
responses to these questions would be tested against the indicators/expectations.

Map of local services

The mapping exercise involved identifying organisations or individuals that might
provide services to people on Centrelink payments in the West Heidelberg area.
A draft map of service agencies and individual staff members was submitted by
researchers to the CAP who provided further names and agencies to approach for
the focus groups. The CAP suggested service providers who were trusted by the com-
munity and who would be prepared to assist in approaching clients with experience of
social security to participate in a focus group.

Focus groups
The aim of the focus groups was to explore the following issues:

e Views on what is meant by a human right?

o Whether social security should be a right?

e Stories of how people have been treated by Centrelink.

e Views of how people want/expect to be treated by Centrelink.
e Aspects of language used in relation to social security.

The focus groups were run by a facilitator and attended by the researchers. One focus
group (seven participants) was conducted with service providers in the region.
A second focus group (10 participants) was conducted with people most likely
to have had a decision about social security affect them (selected with help from
service providers and advisory panel).

A letter was sent to staff members across the region explaining in detail the aims,
objectives and purposes of the project. We also sought their help in linking to clients
who might be prepared to participate in the focus group with the community. The
participant staff members in the focus group included a social worker, a health
worker, and a worker with Somali men, a housing worker, and a person who dealt
in provision of crisis and emergency support, as well as two members of the local
religious community who work with people in crisis.

Survey

Drawing on the material gathered in focus groups a survey document was drafted.
The survey aimed to gather data on the particular elements of the right. It included
the following aspects:
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Demographic material about survey recipient.

Information about person’s actual experience with Centrelink.

Questions to ascertain their level of knowledge about the right.

How a person expects to be treated by Centrelink in comparison with how they
were treated?

What they would expect if human right fully implemented?

Have they had any disputes with Centrelink?

What did they do?

Were they assisted in their dispute? If so, by whom?

This survey was trialled in West Heidelberg and although 50 people were approached
only five people agreed to participate in the survey (see Appendix B). This was not
intended to be a representative survey but a test of the survey instrument.

Assessment of human right standards and data collected

In this section we discuss the standards that we decided would need to be present for
adherence to the right to social security, we discuss the data collected and how the
data related to these standards.

Social security as a human right

o Right enshrined in legislation.
e Right is universal and not categorical or based on discretions.

One of the primary benchmarks is whether the right to social security is enshrined
in legislation and administrative procedures. A related issue is whether the right is
universal or categorical or based on discretions.

The right to social security is not enshrined in Australian domestic legislation.
The Australian social security system is legislatively based and administered primarily
through the private agency Centrelink. It is a categorical system with multiple types of
benefits and allowances: “It has been, and remains, distinctive for its range of flat-rate,
tax funded, income-tested cash benefits, unrelated to prior labour force attachment
or insurance contributions”.** The level of payment depends on the individual’s
particular circumstances. For instance, an unemployed person receives a lesser
payment than an aged pensioner. There remains some element of discretion in the
administration of the system within the legislation but increasingly this is diminishing.
In a recent article, Carney concludes that the courts have taken little notice of
human rights jurisprudence in the task of interpreting the social security legislation.
However, he does note that the appeal process has recently been positively reviewed
as meeting its statutory objective of “providing a mechanism of review that is fair,
just, economical, informal and quick”.*’

In the focus groups, both the service providers and community members
indicated they had never thought of social security as a human right and the
majority of service providers believed that social security benefits were inadequate
for survival.
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The community members had firm views that if social security were a human
right then the system would be respectful, treat people with dignity, would be fair
and just and adequate to live on with simple proceedings that supported people
rather than believing they had to justify being on the benefit. As one participant
described it, they “find us guilty until presumed innocent”.

No you get your basic level of Centrelink payment which is supposed to be just to get
you at that level of survival and then people get breached™® for $60 so how can you
be expected to live below the recognised poverty line you know and this is our own
government doing this to people or allowing it to happen to people. So you know you
talk about human rights and economic security it’s more what people talk about
than, it doesn’t happen. . .. There’s a huge injustice and the injustice is perpetrated
by our own government.*”

In discussion regarding what constitutes a human right and who decides them,
participants talked of concepts of right to basic entitlements for survival, the right
to exist and the right to exist and feel equal.

Right not to be abused.
Right to adequate shelter and adequate food . . . the right to live like everybody else.
Basic entitlement.

Participants spoke of their understanding of social security being about ensuring
that people who are unable to provide for themselves are provided with an adequate
income for survival.

Prepare for retirement or upsets in our lives.

Any circumstance that leaves a person to not be able to earn an income below which
they can’t live.

Some participants, predominantly service providers, spoke of current rights as
being a reflection of community values, enshrined in legislation by governments
and protected by a range of organisations from international bodies to local commu-
nity organisations working with disadvantaged people. There was an understanding
amongst participants of power discrepancies between people when asserting their
rights and the governmental instrumentalities which administer these rights (in this
case Centrelink).

Not everyone is equally empowered in their rights to decide what their rights are.

You’re so scared of anything affecting that payment that you say very little or do
very little to affect that.

Participants spoke of experiences where their social security payments had been
denied by Centrelink for months, leaving them unable to adequately feed and provide
for their families and reliant on the charity of their community (see Appendix A).
These experiences had left people with no confidence to assert their right to social
security in further dealings with the administrative system and meant they would
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not query the system because of the fear of again losing the income they needed for
survival.

In discussion, there was a general lack of confidence in how the right to social
security was being met in reality and an overall impression that the day-to-day experi-
ences of people was that social security was understood to be a benevolence that reci-
pients should appreciate rather than a right they could assert.*® This was particularly
the experience of people who were most disadvantaged — people with a disability,
people who experience episodes of mental illness, newly-arrived peoples, sole
parents, women experiencing domestic violence, young people. Participants spoke
of feeling like, or people being treated like, a ‘second class’ citizen when claiming
social security. All participants in the research commented that the right to social
security was difficult to assert and that in its current form it did not meet the needs
of ‘survival’.

You shouldn’t feel like a second class citizen.

They (the Somali communiry) think it is charity from the government ... so
anytime it is breached or cancelled or stopped they just (assume) it’s their fault.

1 don’t think he would see that he’s got a right. So he wouldn’t go in and yell and
scream or argue or get someone to advocate for him . .. there’s probably a lot like
that. They’re not prepared to or have the capacity to stand up to the system.

You have the feeling that it is their money ... you feel like you’re asking for a
hand out.

You get your basic level of Centrelink payment which is supposed to get you at the
level of survival and then you get breached for §60.00 so how can you be expected to
live below the recognised poverty line.

Knowledge about and confidence in administrative system

e Provision by government of information about entitlement to the right.

e Provision by government of information about the administrative
system and procedures.

e People have knowledge and understanding about and confidence in the
right and how to claim it.

e People have knowledge and understanding about and confidence in the
administrative system of social security (Centrelink).

While there was some acknowledgement from participants of positive experiences
with the Centrelink system (usually with particular staff members within the
system) the general experience of focus group participants was that the Centrelink
system was difficult, that knowledge about the system was gained in a piecemeal
fashion, usually through trial and error, and that barriers seemed to exist to prevent
people accessing the system. There seemed to be a heavy reliance on specialist
staff members within Centrelink (such as social workers, community based staff
members and psychologists where these were available) and staff members within
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community agencies to advocate for people in order that they achieve their right to
social security.

I think the complexity of the system is a real barrier to people even getting to the
stage of actually accessing Centrelink.

While participants spoke of positive experiences with some staff members at
Centrelink, the overall experience of the system was negative. Participants felt the
system was not designed to help them.

Centrelink won’t help you. You have to help yourself.

Whenever you go to Centrelink you don’t feel like it’s your right to get payment
from the government.

You feel like a lower class citizen.

It’s seen as a big institution, big government and the more you go and argue the
more they’ve got the capacity to just breach you even more so you just shut up
and behave.

And I think the complexity of the system is a real barrier to people even getting to the
stage of actually accessing Centrelink.

There’s the requirement that everybody has adequate literacy skills to be able to
complete forms and documents and this sort of thing. People just don’t have that.

e Establishment by government of an administrative system of social
security that is fair, transparent, simple, consistent and predictable,
accessible, customer rights focussed, has a culture of understanding,
accommodates individual capacity, non-discriminatory, respects an
individual’s privacy and promotes primary decision making.

Fair. The experience of participants generally reflected a system that placed obli-
gations on recipients to adhere to timelines and rules of accountability, while not
placing such rules of conduct on itself. Participants felt that Centrelink did not
have to be accountable to them if Centrelink lost forms or documentation, or did
not call back on specific days, or took longer to assess a claim than they had stated
they would, or sent correspondence out late. In fact, recipients often had to bear
the consequence of errors made by Centrelink in terms of them resubmitting paper-
work or even having payments affected. This is also reflected in legislative provisions
that enable collection of an overpayment by Centrelink even though the debt arose
due to the act or omission of Centrelink staff.* If recipients of Centrelink missed
deadlines or did not respond appropriately to correspondence then there was a con-
stant threat of payments being stopped or altered.

if you’re lucky enough to get a job and tell them straight away, you make a phone
call to them . . . and they don’t seem to follow it up on their end. All of a sudden you
have an overpayment.

They give me a letter on the day they’ve stopped my Centrelink payment.
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They don’t give feedback to us and that’s wrong.

People have to provide the same documentation over and over again, like how
many times do they need a birth certificate.

There was also a feeling amongst participants that the system was more focussed on
catching out those that may be ‘cheating’ the system rather than helping those who
needed social support.

they doubt you first and then you have to prove.

Yeah, I think a lot of people feel that they, the people that are doing the right thing
feel like they’re paying for the ones that aren’t.

Participants spoke of experiences where certain staff members were better than
others and of individual staff members having the power to stop or decrease payments
based on assumptions they had made about people’s lives without any basis or evi-
dence to support these assumptions. People then had to set about proving their
story, and in doing so had to talk of incredibly painful experiences to staff at
Centrelink in order to have their payments reinstated. This was reported to be a
long and difficult process during which time people were forced to live off decreased
or no payments. People would be back-paid but they never received an apology or
explanation for the misunderstanding.

Omne staff member, she did that, one woman she destroyed my life.
Well you can’t (complain).
Depends on which staff member you come across, most are good.

I was rold I would lose my pension if I did not say the name of the father of my fourth
baby when I was in hospital to give birth . .. after, I had no money for food for my
four children . . . only with support of . .. soctal worker . . . could I reveal I had been
raped . .. they kept sending me away and I could not explain . . .

Participants also spoke of the unrealistic expectation of being able to survive on
the current social security income, particularly if this income is decreased by a breach.

The changes in our society and costs of living are just not reflected . . . it’s not going
up and it’s not increasing.

I think the system 1s really cynical and deliberately been set up to keep the poor,
poor.

Transparent, simple, consistent and predictable. Participants in the focus groups spoke
of the system being difficult to navigate, that processes were not simple and often long
and time consuming, information was not openly given or presented in a way that
made it easy for people to access services, people gained knowledge of how to nego-
tiate the system through trial and error or through word of mouth amongst other
people in the community rather than directly through the system itself, and often
the system was inconsistent.
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It was that damn thick, I had no idea how to fill it in . . . and all of a sudden I got 1t
(a payment for one son) and I said well why didn’t I get it for the first child and all
of a sudden I started getting 1t for (him).

They’re (the forms) worded that you can’t understand them.
Unless you know what the services are they won’t offer to tell you about them.

A lot of the forms, the questions seem to want to trip you up.

Participants stated that they felt ‘harassed’ by the constant need to prove that they
met the criteria for payments and that some people would give up rather than go
through the process. Often participants would have to prove the same thing over
and over again when it was a circumstance obviously unlikely to change. Carers
spoke of difficulties and confusion in attaining payments and constantly needing to
supply paperwork to maintain these payments. They felt the system was repeatedly
asking them to justify their needs rather than supporting them to care for people in
the community — people that might otherwise be in the care of the state. Other
participants spoke of the difficulties they encountered with the system once they
attained employment. Informing the system of their income often led to errors —
through information not being recorded properly by Centrelink or people not having
a correct knowledge of their income or pay periods. This often resulted in overpay-
ments and debts that people had to pay back. The system made people feel like they
were attempting to cheat the system rather than this being the result of errors — some-
times made by the system itself. They stated this was a disincentive to find work as
people feared losing or having complications with the income they relied on to survive.

You’re trying to start a new job and it’s just about impossible, that’s hard enough
much less having to, on the mobile phone with Centrelink, and they stick you on
hold and 1ts costing you a fortune just to report you gor a job and then they
overpay you and you ring them up and tell them, oh you’ve got to pay us back
and you’ve got a debt.

I get letters constantly from Centrelink every five months about rent assistance.
1 mean I’m saving the government thousands of dollars by (caring for my son).

Accessible and customer rights focussed. Participants spoke of difficulties with filling in
forms and the system offering little assistance with this, of onerous expectations to
provide documentation repeatedly, and expectations to meet obligations at certain
times that did not meet with the realities of people’s lives.

They just assume you can drop what you’re doing to accommodate them.

My Mum needs to be with my Dad (who is ill) not on the phone ringing Centrelink
all the time.

Participants stated that they had had good experiences with the system when they
had a point of contact at Centrelink — a staff member known to them — to help them
work through an issue. This may be with a social worker, staff member or psychologist
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at Centrelink or it may be with a staff member with whom they had established
rapport. Some participants spoke of positive experiences with the call centres as
they felt they had been given more time and privacy than when going into the
Centrelink offices. However, there was a recognition that it was sometimes difficult
to get through by phone and that some people were unable to use the phone to talk
to Centrelink.

The general experience of the physical surrounds of Centrelink was one of alien-
ation, lack of privacy and offices set up as ‘post offices’ where forms are lodged to be
assessed by faceless staff members and therefore people feeling lost in the system.
Participants spoke of long waits, little recognition of the inconvenience to people of
this or of being sent away to come back another time, of offices being established
few and far between and often not accessible to groups within the community that
need to access it.

You stand in line and when you get to the front of the queue the guy tells you you’re
in the wrong bloody queue . .. and there’s never an apology.

You have no privacy either . .. The people behind you hear what you’re saying.
You know other people are listening so you don’t say half the stuff you want to say.
The offices are a little bit few and far between.

Heidelberg is quite a trek.

Culture of understanding. The experience of participants was that the level of under-
standing from the system was often dependent on the staff member that you dealt
with, their interpretation of your obligations, situation and needs and that this was
often inconsistent. Participants spoke of positive experiences with many staff
members and there was recognition amongst participants that staff were under
pressure with workloads and expectations. However, there were also stories of
people feeling that staff members were at times unaware of the power they held
over people’s lives, displayed little understanding of people’s individual needs and
capacity to assert themselves and, at times, seemed to display attitudes of apathy to
people in need and distress.

By the time you get down there you’re in a queue and you’re waiting, by the time
you get to see the actual person you are meant to see you’re a little bit apprehensive
and then it seems the only thing they want to do is get you out of the place. They’re
not interested in listening to your complaints or anything they are only interested if
you’re going to cause them any strife.

Participants also spoke of difficulties with the system in terms of its requirements
to provide documentation that was often unavailable to people due to their personal
situation — birth certificates to prove age amongst refugee communities where dates of
birth are unknown or not documented, young people having to provide various forms
of identification, people experiencing homelessness or mental illness having to keep
correspondence and documentation and locate it at varying times.
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Accommodates individual capacity. Participants’ experiences were of a system that
relied heavily on literacy skills and on people having the capacity and confidence to
talk about their needs and stand up for their rights within a bureaucracy.

Nawvigate your way through. If you’re not this, proceed to question blah blah
blah ... Very lengthy and requires a lot of literacy skills.

They are not patient with your broken English.

I did not understand a big word in one of the letters and when I went to ask they
laughed ar me.

A friend . .. has gone there at times with regards to a disability pension and she had
a bit of trouble because she doesn’t say things right . . . and her mother does most of
the talking . .. (Centrelink) is not a place that someone like that could go and feel
comfortable.

Participants stated that people who were not confident or capable of expressing
themselves verbally or in writing often relied on family members or community
support services to negotiate for them with Centrelink. The system did not generally
promote understanding or support services within the system.

Non-discriminatory. Participants stated that most staff members at Centrelink were
not discriminatory against people based on race, gender etc. Interpreter services
were used or offered for people from NESB. But there were experiences of assump-
tions being made about people based on race, gender or a person’s lifestyle. Also,
the system assumed a level of communication ability and confidence, cultural knowl-
edge about how the system works and an understanding of the process of supplying
and recording documentation that is not available to all people.

Respects an individual’s privacy. Participants spoke of a lack of privacy within
Centrelink offices (as stated previously). People stand in queues where they are able
to hear people talking at the counter, offices are open plan and staff members often
talk amongst themselves regarding people’s details. Participants also expressed
concern in regard to how much information was kept on their computer file and
how accessible this was to all Centrelink staff. There was also concern in regard to
the amount of personal information that was required by Centrelink in order to
justify a need for a payment.

They practically ask you who you are sleeping with.

If you don’t answer their questions, you do not get paid.

Promotes quality primary decision making. Participants spoke of frustrations with
the system where forms are lodged at a counter to be assessed by someone else.
Participants often did not have a contact with someone with whom they could
discuss their payments and as a result often felt lost in the system.
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They make an appointment, you go down and see someone and they’ll ask you all
the questions and stuff and then that gets taken to another person, not that we get to
meet this other person.

Participants spoke of positive experiences with the system when they had established
a working relationship with a Centrelink staff member who they felt was attempting
to assist them.

To summarise, service providers believed that how well their clients/patients were
treated depended on the personal biases and attitude of the Centrelink staff; they
commented on the inappropriate office set up in Centrelink offices where privacy
and confidentiality were made difficult; the participants viewed the forms, letters and
expectations of Centrelink as confusing and ‘intimidating’ for clients/patients; they
considered the breaching regime to be unfair and lacking in opportunities for people
to explain their sometimes reasonable circumstances for breaching; they felt that
when they were present their client/patient had a better chance of being listened to;
and based on observations in the queue believed that many people had no assistance
and struggled to cope with Centrelink’s expectations which were ‘unrealistic’.

The majority of community members were confused by the expectations of
Centrelink; said that sometimes depending on the staff member they might be treated
well. They complained about the queues and lack of simplicity in how the office
procedures at Centrelink are conducted. They commented on the inefficiency of
Centrelink in their continuous lack of record keeping where documents had to be pro-
vided over and over again at cost to the participant which they could not afford, e.g. birth
certificates. They felt that the Centrelink process was confusing and forms and letters
indecipherable; and felt their personal privacy and confidentiality was not respected.

e People who have a dispute with the administrative system (Centrelink)
have access to an appeal process that is: fair, timely, free, accessible,
effecting, people are well informed that they can challenge the system.

Amongst participants there was little experience of a formal appeal process. Most
negotiation about discrepancies in payments was done with staff members at
Centrelink sometimes using a community worker or family member for support.
Some participants had experience of a more formalised appeal process, but most of
this was with the first steps of lodging an appeal within the system and most partici-
pants had little knowledge of taking an appeal beyond this. Participants also spoke of a
fear of taking an appeal too far.

Terribly bad (a participant’s description of their experience with an appeal).

You’re so worried that you’re going to lose that payment and can’t feed your family.

e People who have a dispute with the administration system have access
to: information about all levels of the appeal process that is timely,
appropriate and sufficient, legal advice and assistance about their
dispute that is timely, appropriate and sufficient, assistance in pursu-
ing their dispute that is timely, appropriate and sufficient.
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Participants stated that they were either not informed about the process of appealing a
decision made by Centrelink or were not told about it in a way that meant they had a
good understanding of the process and their right to it. The system offered little
support to access the appeal process.

Participants did not seem to view difficulties with Centrelink as a legal issue and
almost all had not thought to use a legal service for assistance with Centrelink difficul-
ties. The one instance of using a legal service had not had a positive outcome and had
made that person reluctant to use a legal service for a Centrelink issue again.’® Some
participants expressed a reluctance to involve a legal service because of fear this may
be ‘creating too many waves’, others felt that it would not be viewed as important
enough by a legal service and others felt that it would be just another system they
would have to negotiate.

You'd upset the apple cart someway and it just gets too hard.

So you are saying once you’ve appealed you could still go to a lawyer and have a go
ar them.

I would suspect a lot of people when you think legal services it’s as bad as thinking
Centrelink.

To summarise, the majority of service providers were unfamiliar with processes
of reviewing Centrelink decision-making and were unaware that the Centrelink
system was established under law and therefore might be a legal issue where they
might need to seek legal advice on behalf of their client/patient.

The majority of community members also did not see Centrelink as governed by
law and would never seek legal advice on a Centrelink decision and did not want to
‘waste the lawyer’s time’.

The majority of service providers had never recommended that a client/patient
formally review a decision of Centrelink as it was ‘too difficult’.

A significant majority of community members expressed fear of reprisal if they
were to challenge a Centrelink decision. All community members indicated they
were frightened of challenging Centrelink in case they lost any entitlements they
may have left.”!

Reflections on methodology
The research assistant

The research assistant worked at the West Heidelberg Community Legal Service for a
few days prior to commencing the conduct of the research and was introduced to both
its staff and the staff of the health service which is co-located with the legal service. In
this way the research assistant was able to liaise with key staff and one of the pro-
gramme managers who was also on the community advisory panel, and build relation-
ships prior to the focus groups. This building of trust between the research assistant
and other workers was critical to the project in terms of encouraging both service pro-
vider participation and their preparedness to link us in with community members
whom they were naturally keen to protect.
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The Community Advisory Panel (CAP)

The purpose of the Community Advisory Panel was to involve people from local service
agencies and members of the community who could advise on local sensitivities and
understandings. The methodology needed to involve members of the community in
an advisory capacity so that local diversity could be reflected in the process and to
ensure that the processes were relevant and any local impediments could be known
in advance and overcome. A panel would be critical if such a research undertaking
were to be expanded so that a capacity to inject local exigencies is possible. The
panel consisted of service providers in the West Heidelberg area, an expert on social
security issues and an academic adviser who had done similar survey and focus
group work in his own research on human rights and citizenship. The CAP was critical
to the research. The members of the CAP were able to suggest approaches which would
reach people on Centrelink, name workers in the community who were trusted and
who would become good contact points for encouraging participation in the focus
groups. The CAP members also fed their sense of reality into the development of the
indicators to ensure they were relevant and comprehensive.

Focus groups — the process

To maximise the success of the focus groups it is critical that sufficient preparation
is undertaken. If this does not occur then it could compromise the outcome of the
focus group and the range of people who can or wish to attend. It is imperative to
explain to the prospective participants the scope and reasons for the research and
how the research will be used.

In an area such as an examination of human rights adherence, we learned that
many people have minimal understanding of the concept of human rights and that
this lack of knowledge was evident in the service agencies as well as community
members. Therefore, even a preliminary knowledge of human rights could not be
assumed in the design for the focus groups otherwise confusion would result. Many
questions reflected this with “If, social security was a human right what elements
would you consider necessary ...”. Even though at international law social security
is considered a human right, most people were not aware of this and had never
thought about social security in this way. By phrasing questions without making
such assumptions, we learned during the focus groups that most social service
agencies and community members had never thought about social security as a
right. They saw it as something the government or individual staff member at
Centrelink decided you could or could not have.

Uniformly, all participants of the focus groups were not aware that social security
was part of a legislative regime and that accordingly, it could be classified as a legal
issue with legal recourse where process was not followed. It is important to underline
this finding as it demonstrates that in the design of and conduct of the focus group
knowledge cannot be assumed and questions need to be carefully designed to avoid
assumptions otherwise confusion and misunderstandings might not be exposed.
It highlights that when conducting research about access to justice of vulnerable
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and low socio-economic groups who often have had limited access to education and
are often marginalised from sources of information, great care needs to be taken
not to assume knowledge without testing first that it exists.>?

There was also a fear by both service providers and community members of rep-
risals and so mechanisms to ensure confidentiality need to be considered, thought out
and explained. Even then, many prospective participants indicated high levels of fear
and so those who participated could be considered very brave.

Explaining therefore how the signed consent forms required by the university’s
Ethics Committee would be separated and filed separately from the information gath-
ered, stored in locked filing cabinets and that participants could either call themselves
by their first name or by another name to de-identify themselves during the taping of
the focus groups, were reassuring measures for participants. However it also confused
some of them, making them feel that if all these precautions were necessary then
perhaps they should be fearful of participating in the research. In this way it was a
‘double edged sword’. Even then, there were still issues concerning privacy which
emerged during the focus groups.

Focus group with service providers

The two focus groups required significant preparation and a lead time for recruit-
ment. It was critical to the success of the project that we held the focus group with
service providers first and that the focus group with community members followed
this. The enthusiasm at the conclusion of the first focus group meant that the
service providers were keen to assist with the focus group with community
members. Critical to its success was the action research approach that the researchers
decided to adopt (see discussion below). We had active involvement from the panel
not only in the identification in the mapping process mentioned above but also in
encouraging the participation of members of their known organisations and those
beyond it. This highlights the importance of choosing members for the panel who
are energetic and committed to the project and who are well connected to the local
community. This was particularly the case with having the lead agency programme
managers from the health service on board. The health service could not only
provide health and allied health staff members but also is the lead social service pro-
vider in the area and so this meant a range of staff members from different fields were
participants in the focus group with service providers.

In meetings between the researchers and their research assistants we identified
that even in the initial discussions to organise the focus group with service providers,
many asked what they were to get out of the focus group as they were busy people. We
decided that an action research approach was integral to the project’s success and to
encourage involvement. We needed to be able to offer something to participants in
return for their contribution. The researchers designed an Information Sheet about
social security and information about where to go to get help and explaining in
simple terms the processes and avenues for redress if required. At the conclusion of
the first focus group the Information Sheets were handed out and questions were
briefly explained and the service providers stated this was extremely useful.
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Focus group with communiry members with experience of Centrelink

Critical to this focus group was the assistance the researchers received from service
providers and the advisory panel in assisting in the building of trust relationships
and in linking in with people who were on the margins of society and unlikely to par-
ticipate without such linkages. All community focus group participants came through
connections made through the service provider focus group participants.

In the focus group with community members, their contribution of time was
acknowledged and respected with a gift of $25 being made to each participant. In
addition, similar Information Sheets were made available at the conclusion of the
focus group. As many participants were on a low income, the timing of the session
was at 11 am to give people time to prepare and arrive (some participants had a dis-
ability and so needed time to organise themselves and this was one reason to make the
time of the focus group late morning). As it was winter we organised for Halal soup
and bread rolls to be provided. These ancillary issues were important as they
created a welcoming and reassuring environment and encouraged participation for
many who were quite anxious about the day.

In addition, as the information and consent forms required by the university
Ethics Committee are considerably complex for many in the second focus groups,
people who had telephoned the researcher to express their interest in attending the
focus group were visited by the research assistant or the Banyule Community
Health Service staff members with whom they had a connection. For instance, the
Somali worker thought that it would be best if she contacted one-on-one members
of the Somali community. This was undertaken in advance of the focus group so
that the project and forms could be explained in advance and so that they could
build up a relationship of trust with the researcher. This was also critical to encoura-
ging and facilitating participation of people who would have otherwise remained on
the margins and been reticent to contribute for a range of reasons.

The other critical feature of this research was to provide blocked appointments at
service agencies and the legal service for participants in the research. Participants were
opening up and sharing their experiences for the researchers and in many cases we
realised this would throw up the need for personal counselling as their experience
of telling their stories could be distressing or it might emerge that they needed
additional information, support or follow up. We therefore brought an appointment
sheet for the legal service and advised legal service staff of the need to be available
to follow up with legal advice and similarly the health service provided a block of
appointment time for the health centre.

The focus group reflected a broad cross-section of ages and experiences and
included a young unemployed person, an elderly carer, a person who had experienced
periodic times as a homeless person, three women from non-English speaking back-
grounds, a person who was in his fifties and had been in and out of work, a woman
in her late forties with significant chronic health issues, two women with disabilities,
and a single parent and a woman in her late twenties.

One important lesson from the focus group with the community members was
that in the transcription process those who were softly spoken, shy or where English
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was not their first language or they had a strong accent, were not as sufficiently
reflected in the final transcribed version of the proceedings. This highlighted for the
researchers how easy it can be in research methodologies to inadvertently exclude
from the process people who are already vulnerable and excluded by the actual
social security process by the way in which proceedings are recorded. This added
another layer to their exclusion and highlighted the degree of care needed in the
design of research methodologies so that they do not exclude vulnerable sections of
the community whose input is necessary if the research is going to reflect true com-
munity experience. It was fortunate, in this case, that the researchers had also kept
their own handwritten notes whilst observing the focus groups. This enabled us to
identify the existence of the gap in the transcriptions and the reasons for it when we
re-played the oral taped version of the proceedings.

Survey

This was never intended to be a representative or random survey due to funding con-
straints. At all times the decision to undertake a survey was dictated by the desire to
see how suitable the survey was to collect quantitative data. It is an important means
of obtaining more objective data although the methodology is more limited in the level
of detail that can be obtained as many of the questions are closed. The idea is that the
results of each methodology can be cross referenced and verified.

The need for confidentiality and anonymity were always going to be difficult in
such a small community. The task of surveying people with social security experience
was performed by the research assistant. For security reasons however one of the
researchers stayed in close proximity whilst the survey was conducted.

The survey instrument was not finalised until the focus groups had been con-
cluded and after the transcripts and analysis of the themes identified had been under-
taken. In view of the limited funding and the aim of the project being to trial the
methodology and instruments, our aim was modest. A postal survey was ruled out.
This was not only due to the cost but in view of the high number of West
Heidelberg residents who have low literacy we believed it would exclude a large
number of welfare recipients. Experience from the focus groups taught us that
there was a level of fear and concern about reprisals from Centrelink and that this
might deter people from responding in writing. After much discussion about how
and where to conduct the survey, we selected a location frequented by many West
Heidelberg residents, the local shopping mall. The mall has the largest grouping of
shops in the area that is walking distance for most residents. It also houses the local
post office and banks and therefore the researchers viewed it as the most convenient
place to find residents. The mall also has a number of comfortable park benches, some
in the shade and others in the sun, and some coffee shops where the research assistant
could take the participants in the survey with the scope for offering and paying for
refreshments. Permission from the privately owned mall was obtained in advance of
the survey.

The survey instrument was devised with input and suggestions from the aca-
demic adviser on the panel and the Chair of the LLa Trobe University Ethics
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Committee. The survey was difficult to construct in such a way that assumptions and
levels of understanding about the social security and legal systems were not made. We
tried to simplify the questions and the responses but also tried, where appropriate, to
provide scope for additional comment.

The survey was conducted from 11.00 am until 4.20 pm on a Friday. In total 50
people were approached and the survey was explained. Once people indicated they
either did not live in West Heidelberg or had no experience of Centrelink they were
excluded. In all, five people were surveyed (for details see Appendix A). We antici-
pated that in surveying vulnerable disadvantaged people there was inevitably going
to be difficulties.’ In the surveyed community there are issues with literacy, ‘para-
noia’, non-English speaking backgrounds, traumatic experiences and the ever
present factor that if they say something they may lose their livelihood (see
Appendix C).

In the limited experience of the survey approach, it is considered that this was
problematic as a research tool for measuring access to justice for people who experi-
ence disadvantage. The researchers have concluded that the survey approach is
not an effective research tool in this target group for this topic. Reasons for this con-
clusion include the high number of people who expressed significant fear of putting
anything in writing and yet orally were prepared to comment on their experience;
those who were identified in the screening as clearly lacking in the cognitive skills
as information was provided about the project; those who were excluded on
ethical grounds and a number of people who evidenced low literacy skills. The con-
clusion is that the survey approach is limited because it excludes a significant range
of people.

Findings related to the trial methodology

1. The Community Advisory Panel was an effective mechanism to connect with
the community and ensure that the process adequately recognised local differ-
ence. A Community Advisory Panel would be critical in any extension of this
research in other geographic regions, with people from a non-English speaking
background, indigenous people, different ethnic communities, people with a
disability and so on. It ensures that the methodology and approaches are
relevant and respectful as well as sensitive to local issues.

2. The use of a survey as a tool for gathering information from highly vulnerable
sections of the community is imperfect as it presumes literacy and limits the
responses and prevents the storytelling narrative that can be rich and is
more familiar to many vulnerable groups, i.e. indigenous people.

3. The transcription process can add another layer of exclusion for people who
are softly spoken, have speech impediments or who have thick accents as
often their views and experiences will be difficult to hear and transcribe.

4. The general approaches taken in the detailed preparation for the focus groups
were critical including: the formulation of trusting relationships and safe
environments for disclosure by participants; the clear indication of the
purpose of the project: the expected benefits and the provision of helpful
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information about where to go to get help and how and information about the
right to social security being provided; and blocked appointments for follow
up in individual issues raised. These were all critical in the success of the
focus groups and the richness and frankness with which often moving and
personal stories were revealed. In view of the fear of reprisals about making
formalised complaints which was revealed in the focus groups, the methodo-
logy and time and thought in preparation were critical to gaining information
from the participants on their experience in trying to access their right to social
security under the articles in the CESCR.

What does the research tell us about the right to social security for some West
Heidelberg residents?

In this research, service providers as well as service users had very little knowledge or
understanding of social security as a human right or their rights at law. The over-
whelming majority of participants, in the modest trial of the research methodology,
had little information or knowledge or understanding of the methods by which
such treatment could be addressed, including that there were legal aspects to the
problem and that legal advice could be sought. Few people were aware of their
rights or their remedies when their rights to social security were infringed or they
were treated inappropriately by Centrelink officers. Without a knowledge about
legal rights and where to go to seek help or a lack of confidence in doing so it is unlikely
that a person will be able to access justice at a most basic level.

Participants expressed a high level of fear about reprisals for complaining about
their treatment as many service users believed that if they challenged a decision or
their treatment they might jeopardise their remaining payments.

The data from this research project suggest that without information and knowl-
edge about the right to social security and the norms of what was appropriate treat-
ment, and in the absence of a capacity or confidence to pursue the right, it was
unlikely that the right was going to be realised. It could be concluded that for the par-
ticipants, the standards for the right were not met and consequently, their access to
justice limited.

In order to have a right to an effective remedy, knowledge, a capacity and the con-
fidence to be prepared to exercise that right when it is threatened or curtailed is a
necessary pre-condition. The administrative remedies for the participants in the
research were not accessible or effective as a result of this pre-condition not being
met. The question of whether the administrative remedies were timely and affordable
(although the latter indication is the process of review is free) was not tested. In the
context of the actual experience of the research participants, their remedies were so
rarely exercised, even though on the face of the experiences presented by the partici-
pants it was revealed that the curtailment or reduction in their benefits may have been
challenged.

The experience of social security recipients and their service providers who
participated in the research, when benchmarked, revealed little knowledge and
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information about their rights due often to limited literacy and English skills and the
following:

e Confusing documentation and requirements of Centrelink for these people.

e Limited knowledge and experience about where to go for help and limited help
being sought.

e Questions around accountability of decision-makers for their mistakes and
treatment of participants.

e Discriminatory practice revealed in relation to people with a difference, e.g.
indigenous or disability.

e Complexity of documentation sent and required.

e Lack of privacy both in terms of physical layout and queues and the manner in
which information was kept.

o Requests made for the same documentation already provided over and over
again at a financial cost to the recipient.

e Ad hoc and inconsistent treatment, misinformation and a lack of quality
decision-making by decision-makers.

If the right to social security was a human right and enshrined in domestic
legislation, then for those people surveyed and those people in both of the focus
groups, it was not capable of being realised in practice as people, including
service providers in the West Heidelberg area, had little knowledge, capacity or con-
fidence and were unable to exercise the right. Supportive of the research findings in
this modest trial are findings by Rebecca Sandefur, who was conducting research
into money and housing problems in the United States at the same time that the
authors were conducting their own research. She has come to similar conclusions,
namely that:

The implication of this body of research is that people whose social position
is near the bottom of an unequal structure will be the less likely to take
actions that might protect further their own interests.”*

Conclusion

The research project trials a new approach to measuring access to justice. It involves
an examination of people’s actual experience of the justice system using agreed
human rights standards as the benchmark for determining how access to justice is
attained.

The findings suggest that people’s state of knowledge about their rights, whether
they have the capability, wherewithal and confidence to action their rights, will
affect their ability to access justice as it can influence their ability to have their
rights enforced. The research highlights the impediments for the people in West
Heidelberg in accessing their legal and human rights in a context where the adminis-
trative system itself seemed to compound their endeavours.

e The research methodology has the potential to be a useful model to conduct
further access to justice research. It may be better able to inform the delivery
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of legal and other services in the context of the realities for vulnerable and mar-
ginalised members of our community. A society cannot claim to have access to
justice and to protect human rights, where the actual experiences of people on
the ground reveal that there are significant barriers for certain sections of the
community in realising their legal and human rights and where they have
little knowledge of their rights or confidence to pursue them. The approach
taken in the research trial warrants further exploration.
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Appendix A: Two cases studies from focus group with individuals
Case study 1

A sole parent refugee woman from a NESB was contacted in a public hospital by
Centrelink whilst she was in labour with her fifth child. Centrelink had heard she
was pregnant and asked her to provide them with the name of the father. The lady
refused to provide them with the details. The nurse put an end to the call.
Centrelink curtailed the woman’s payment for a total of four months. The woman
went to the Centrelink office repeatedly begging for income to support all her
children. They refused and on one occasion in front of a witness stated “Oh here
she is again — go away” without providing the lady with an opportunity to explain
why she had attended the Centrelink office on the day. The staff did not allow her
to explain her situation. The woman struggled to survive and received emergency
assistance.

One day she was linked into a support staff member. She explained her situation
as there was a relationship of trust. The staff member assisted the woman in attending
the Centrelink office. The staff member asked for a private office in which they could
discuss the client’s situation. This request was initially met with resistance as the
Centrelink staff wanted to deal with the issue across the counter.

On locating an office the woman, supported by the staff member, was able to
explain to the Centrelink staff member that she was raped and did not know the iden-
tity of the father. This had been why she would not provide the details of the father of
the new baby at the hospital because of the personal trauma and shame it had caused
her, the lack of support that she felt she had and the lack of privacy that was involved
in the earlier dealings with Centrelink.. Only then was her entitlement to Centrelink
reinstated.

Centrelink has no right to ask these questions nor to insist on answers as a pre-
condition to support.

Case study 2

A young girl in her early twenties has an intellectual disability. Her mother usually
helps her out on visits to Centrelink but she had been unwell and so the young girl
was looking after herself. She was used to receiving letters from Centrelink repeatedly.
This time she read a difficult word that she did not understand. She had been told that
she always had to ensure she understood everything Centrelink wanted as if she did
not comply, it could jeopardise her entitlement. She therefore went to the
Centrelink office to clarify the meaning of the difficult word.

As she reached the front of the queue she asked the person at the counter to
explain the word. The woman laughed out loud and said to another Centrelink
staff member and stated in a loud voice so that everyone could hear, “hey, she
doesn’t understand what ... means! What do you think of that?” And then the two
Centrelink staff laughed aloud. The girl was humiliated and left the Centrelink
office never finding out what the word meant. Two other people in the focus group
stated that they remembered witnessing the incident and how awful it was.
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Appendix B: Surveys — 8 December 2006 in Heidelberg Mall

e Approximately 50 people approached over five hour period.

e Approximately 20 people stated that they did not fit criteria, e.g. did not reside
in postcode 3081 or had no experience of Centrelink. This was anticipated as
likely to reduce the sample by the researchers as the people had to fit into both
categories to complete the survey.

e Approximately 10 declined prior to hearing about survey.

o There were three people that the researcher decided, after speaking with the
person, it would not be appropriate to survey, although they fit criteria and
were willing to complete the survey. After brief assessment of the person’s
emotional and mental health, the researcher decided that person may find
the survey confusing and upsetting.

e Approximately 10 people stated they did not have time or were not able to
complete the survey that day — one person took the survey home to send in.

o Three people indicated that they did not want to talk about Centrelink — they
also stated that what they would say would not be very complimentary.

e Five surveys completed
one male, four female
age range — 15-24x2

35-44

55-64

over 74
one person from ATSI background
one person from NESB.

Appendix C: Difficulties with survey

The difficulties in conducting the survey were numerous. They included the
following:

e A number of people approached clearly had cognitive issues. They were
not surveyed as they clearly did not understand the project, nor the infor-
mation and consent forms. It would have been unethical to survey these
people.

e People in the mall were in the mall to shop and so were short of time.

e Some people were observed struggling with physical disabilities and the shop-
ping exercise was clearly exhausting and stressful for them. This added to their
reticence to partake.

e Some people declined to undertake the survey as they were concerned about
doing so. One person for example stated, “What I would say about
Centrelink wouldn’t be nice, so I wouldn’t do it to you”.

e The response ‘strongly agree’ ‘strongly disagree’ to statements confused people
from a non-English speaking background. It was noted that they were keen to
agree with any statement.
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e The detailed ‘Information and Consent Forms’ required by the Ethics
Committee tended initially to turn people off as is appeared too formal and
contractual and they shied from these until the forms were explained to them.

e The survey risked being more about those who wanted to be surveyed and
so there was an element of self selection in this. For instance the elderly
were predisposed to chat whereas others were not.

e Many people were happy to chat about their experience and tell their stories
but were inhibited by the formality and rigidity of the limited question and
response format. Those who did surveys tended to want to tell a story about
their experiences which were rich in content but even the ‘elaborate’ provisions
for certain questions did not offer enough scope.

e People were approached in the Mall. They had little time to consider their
involvement in the research or to understand completely what the aims of
the research were. Mail-outs or interviews conducted over one week with
advertising that allowed people to make a decision on whether they would
like to be involved and to make a time to complete the survey with a researcher
may have been a better process as it may have given people time to consider
their involvement and ask further questions in regard to the purpose of the
survey.

e The shopping mall was picked as a place to conduct surveys because of its
anonymity. However, once the researcher started conducting surveys she
realised the Mall may in fact be too anonymous a place to survey people on
a subject that is quite personal. The researcher felt this affected not only
people’s willingness to be involved in the survey but also the answers that
were given by those who did complete a survey. It may have been better to
conduct the survey in place where people felt safe, e.g. at the community
health centre.

e The survey did not allow people time to establish trust with research and
researcher. Throughout the course of the survey, the researcher felt that
people would become unsure of how to answer questions and answers would
often contradict each other, e.g. people would state that counter staff were
helpful but then would remember particular stories when counter staff were
hostile and rude. The survey did not allow time or the space to flesh out
these issues, trust between the researcher and the person being surveyed was
not developed, and so the researcher felt people hesitantly gave answers and
were not completely happy with one word answers for questions.

e People would often have stories to tell and want to talk more than just give
answers of agree/disagree. In one case, an indigenous man sitting with two
friends under a tree volunteered to complete the survey but wanted to do so
in the presence of his two friends who did not want to respond to a written
survey themselves for fear of “where it might go”. The survey participant
wanted to tell his story rather than be restricted to filling out the rigid
survey. His two friends, during the survey being taken continuously inter-
rupted telling of their own experiences of the Centrelink system. They too,
clearly had a story to tell but this could not be recorded for reasons of
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consent and as the responses did not conform to the rigid survey document.
There was little space or capacity to record accurately the survey recipient’s
answers.

e It was difficult at times to complete the survey to the end as people would
become involved in telling their stories prompted by the questions rather
than responding to the specific questions. They would then need to move on
because of time commitments.



