	
	


	
	



	
	


Overview

These key points must be in dot dash format (use the box list bullet and box list bullet 2 styles only)

	Key points

	· Some Australian capital city airports possess significant market power, whereas other airports are in a weaker bargaining position.

· Under the light-handed monitoring regime that replaced price cap regulation:
· there has been a marked increase in aeronautical investment and airports have not experienced the bottlenecks that have beset other infrastructure areas
· aeronautical charges do not point to the inappropriate exercise of market power
· service quality outcomes overall are ‘satisfactory’ to ‘good’, although airlines have, on occasion rated two airports as ‘poor’ 
· Australian airports’ aeronautical charges, revenues, costs, profits and investment look reasonable compared with (the mostly non-commercial) overseas airports.
· Commercial agreements with airlines are becoming more sophisticated. Agreements often include service level obligations, consultation on capital investment, price paths and dispute resolution when ‘in-contract’, but not during contract formation.
· And while airlines maintain that airports adopt ‘take it or leave it’ negotiation stances and some fail to provide adequate information, no party sought a return to regulatory price setting, given past experience with its associated costs.

· Price monitoring aims to constrain airports from inappropriately exercising any inherent market power. But neither the regulator nor Governments have acted when the regulator has raised the possibility that some airports might potentially be exercising market power.  

· Where the regulator, in undertaking its monitoring role, finds prima facie evidence that an airport has misused its market power, the airport should be required to ‘show cause’ why its conduct should not be subject to a ‘forensic’ Part VIIA price inquiry. If the regulator is dissatisfied with the airport’s response it should formally recommend that the Government institute such an inquiry.

· An airport that offered an ‘approved’ dispute resolution framework with binding arbitration during contract formation would not be subject to such a price inquiry. 
· The access charges and conditions faced by competitors to on-airport car parking are not so high as to impede competition. However, because of vertical integration, charges and conditions should be public and included in monitoring reports. 
· Such transparency would facilitate regulatory action under competition law if an airport acted to impede competition in order to inflate its car park prices or revenues. 

· Access to airport precincts in most major cities is congested owing to inadequate arterial roads and insufficient mass transit services.
· Developments on airport land (a Commonwealth responsibility) can also add to congestion on connecting transport links (state and territory responsibilities)

· Recent reforms to better integrate airport transport planning across jurisdictions have been introduced. A review of their efficacy should be undertaken in 2015.  

	

	


Overview
Australia relies on airports to keep its citizens and regions connected to each other and the world. In 2009-10 over 100 million passengers transited through the major airports (figure 1). Annual traffic is projected to more than double in two decades, with Brisbane, Melbourne and Sydney each expected to accommodate at least 50 million passengers per year.
Figure 1
Passenger growth at Australia’s 10 largest airports
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In 1997, the Australian Government began privatising its airports, concluding with the sale of Sydney airport in 2002. Recognising that some airports had significant market power, the privatised capital city airports were subject to price cap regulation and monitoring of their service quality. 
In 2002, a Commission inquiry found that the informational challenges confronting the price control regime risked regulatory failure by distorting production decisions and ‘chilling’ airport investment. In line with the recommendations of that inquiry, price controls were replaced by light-handed monitoring of aeronautical services at Adelaide, Brisbane, Canberra, Darwin, Melbourne and Perth airports and introduced at the newly privatised Sydney airport (box 1). 
A further Commission inquiry, in 2006, confirmed the expectations that light‑handed regulation would deliver important benefits. It recommended that the regime continue with some changes, including the excision of Canberra and Darwin airports from coverage.
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	Box 1
Price monitoring arrangements 

	Provisions in Part VIIA of the Competition and Consumer Act (CCA) and the Airports Act provide for the ACCC to monitor the prices, costs and financial returns relating to the supply of aeronautical and related services at designated airports. Relevant services include: aircraft movements; passenger processing, including security; landside vehicle access; and car parking. Retail, rental and business park activities are not monitored under the ‘dual till’ approach. The ACCC also reports on service quality, drawing on information from airports, airlines, passengers and border agencies. 
The information enables the ACCC to ascertain if airports may have misused their market power. If monitoring indicates that further investigation is required, the Government can direct the ACCC (or another body) to undertake a public inquiry, potentially resulting in the reintroduction of stricter price controls at particular airports. 
Separately, at any time, an airport user can apply to the National Competition Council (NCC) for relevant airport services to be declared under Part IIIA of the CCA. If the criteria are satisfied, the Minister may declare access, providing a right for the parties to negotiate terms and conditions, backed by resort to binding arbitration by the ACCC. 

	

	


For the 2006 review, the regulator — the Australian Competition and Consumer Commission (ACCC) — supported continuation of monitoring, underpinned by the Part IIIA national access regime. In March 2010, the ACCC, on releasing its 2008‑09 annual monitoring report, suggested that: Sydney Airport had increased profits by running down the quality of its services; Melbourne Airport might have influenced unduly the cost or convenience of alternatives to its on-airport car parking businesses, thereby contributing to high margins; and it was possible that Brisbane Airport had earned monopoly rents for airport car parking by inefficiently delaying investment. In light of this, the Government brought forward the Productivity Commission’s scheduled 2012 review of airports regulation. (A subsequent ACCC monitoring report for 2009-10 reiterated the regulator’s previous concerns.) 

There has also been growing unease about the state of surface transport access to airports, especially the interface between airports’ planning and surrounding state and territory planning regimes. Indeed, while Australian airports may be positioned to meet the increases in passenger growth, passengers could struggle to get to and from airports because of traffic congestion in and around airports. 
A changing environment
Airports and airlines face risks from global events such as terrorist attacks, the outbreak of severe acute respiratory syndrome, the global financial crisis and volcanic eruptions. Local influences, including the collapse of Ansett airlines and cyclones and floods in leisure destinations such as parts of Queensland also reduce demand for air travel and airport services. However, the impact of such events on airports can be mitigated somewhat by the actions of airlines. For instance, as the global financial crisis dampened demand for air travel, airlines responded by discounting fares to maintain demand that, in turn, shielded airports from large declines in passenger flows through their facilities. 
But other developments have posed challenges for airports. Airlines increasingly are moving from national, to regional and global catchments. Asian and Middle Eastern airlines, which have the capability to fly directly to any airport, are expanding rapidly. Global network airlines and airline alliances and partnerships have increased options for aircraft deployment — the key gateway airports of Sydney and Melbourne are now subject to competitive ‘beauty contests’ by foreign airlines seeking to open new routes to Australia.

The growth of leisure passengers has delivered more travel options, with low-cost carriers (LCCs) able to operate between any two airports within a broad catchment. Discount air fares have fallen by more than half (in real terms) since March 2002 (figure 2). LCCs have often bypassed, or limited services to, major city airports. Gold Coast and Avalon airports have provided competitive pressures on Brisbane and Melbourne airports respectively. Remote airports, such as Cairns and Darwin, increasingly compete to attract passenger services, especially from abroad. Similarly, Hobart and Launceston airports compete for the fly-drive Tasmanian tourism experience.
Figure 2
Australian airfares real price index
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Claim and counter claim
The Commission received contradictory views about the performance of light‑handed regulation (box 2). Airports claim that the arrangements work well. Airlines say that airports adopt ‘take it or leave it’ tactics — Sydney airport is often nominated as culpable. 
Do not delete this return as it gives space between the box and what precedes it.
	Box 2
Claim and counter claim

	The airports contend that the arrangements are working well, 

… starting from a zero base at … privatisation, there is now a network of mature, flexible and mutually beneficial commercial arrangements that have been negotiated between Australia’s major airports and their airline customers. (Australian Airports Association)

whereas the airlines argue that outcomes are unreasonable. 
… the current regulatory framework does not strike the appropriate balance between providing incentives for airports to invest in airport infrastructure and ensuring that mechanisms are in place to prevent airports’ unreasonable behaviour …  (Qantas, Virgin, Regional Aviation Association of Australia, Board of Airline Representatives Australia)
Airport investors consider the arrangements facilitate necessary investment, 

The industry has grown and performed strongly under the current regime as is demonstrated by the strong investment over the 2005–2010 period, with approximately $3 billion invested in infrastructure (e.g. new passenger terminals, runway extensions) at the airports in which Hastings’ funds are invested. (Hastings Funds Management) 
as does the Government’s Department of Infrastructure and Transport.

… Australia’s major airports have continued to invest in, improve and operate aeronautical infrastructure to meet steady growth in the aviation market. They have been able to finalise negotiations for commercial agreements with the airlines on airport charges … delivered relatively efficient pricing, high levels of productivity and operational efficiency … 
But, the two key regulatory authorities have different views on future directions.
· The ACCC proposes that aeronautical services be deemed declared to enable airports and airlines ‘to carry on business as usual, but with the threat of ACCC arbitration in the case of a dispute’.

· The National Competition Council (NCC) argues that the ACCC’s proposal increases the risk of regulatory error, would be problematic for implementation and ‘to so impose regulation by legislative fiat reduces confidence in the integrity of the National Access Regime’.

	

	


Other users, such as car rental, land transport and logistics firms object to the airports’ tough negotiation stances, and the cost of car parking flares periodically as a lightning rod issue for airport users. In terms of government perspectives, the relevant department submits that light-handed monitoring is a success, the ACCC contends it has failed, whereas the NCC says that the ACCC’s deemed declaration approach would increase the risk of regulatory error.

Framework for analysis
Enduring market power stemming from monopoly supply can lead to market failure. In advanced economies, market failures are normally addressed in an ex post conduct context through general competition laws. In exceptional circumstances, some industries — typically integrated network infrastructures, such as electricity transmission, fixed telecommunications and gas pipelines — are subject to industry-specific regulation. 
Australian airports are complex, stand alone, multi-product private entities, which investors generally regard as a class of assets with greater exposure to demand shocks than energy network infrastructure. Consequently, a case for specific ex ante regulation of airports to address potential deadweight losses would need to show:

· an airport is using its market power in a way that detracts materially from community welfare — that is, the market failure is policy-relevant 
· a regulatory response beyond general competition law is the most appropriate means to address the problem

· it is feasible to devise a regulatory response that can address the problem without imposing a net cost. 
All of these conditions should be met because the tradeoff between imperfect competition and imperfect regulation is heightened by the asymmetric nature of regulatory risk. Indeed, although an imbalance of market power between bargaining agents could, in principle, result in welfare losses, the particular market characteristics that bear on airports, airlines and passengers mean that: 
· ‘permissive’ regulation would likely lead to income transfers from airlines and other users to airports, more so than reductions in the welfare of consumers
· too restrictive regulation could distort production, impede investment and deter innovation. 
This is consistent with the Commission’s 2002 review of the then price cap regime which found that, at best, it encouraged strategic behaviour by all parties, increased compliance costs and discouraged commercial negotiation, and at worst, ‘discouraged efficient investment by sending poor price signals both to airport operators and users about the costs of providing aeronautical services’.
Impacts on consumers of air travel
Where an airport has the ability and incentive to misuse market power and chooses to do so, the primary concern is that airlines will pass on inflated aeronautical charges increasing the costs faced by passengers and dampening demand for air travel. If significant, such outcomes would be adverse for the community. In practice, aeronautical charges typically have only a minor effect on airfares. The Commission’s Draft Report analysis showed that airport charges represented around 4–8 per cent of the price of a return Melbourne–Sydney airfare — one of the most heavily trafficked routes in the world — for economy (restricted and full) and business classes (box  3). As that analysis is based on the lowest available airfare (government) data, the estimates are an upper bound for these fare classes. 

The ACCC challenged the analysis contending that, because airport charges represent a much larger proportion of airfares for LCCs, and more people are now flying with LCCs, the Commission had likely underestimated the negative welfare effects and needed to undertake further empirical work. 

However, the Draft Report analysis showed that ‘apparent’ airport charges could represent over 60 per cent of LCCs’ lowest Melbourne-Sydney return airfares. But in adopting the term ‘apparent’ charges, the Draft Report discussed the pitfalls of superficial analysis, including: why airport charges (numerator) might be overstated; why reported LCC airfares (denominator) might be understated; and the importance of understanding airline pricing practices and also observed outcomes. 

· In relation to airfares: 

· Based on the lowest promotional internet fares, ‘apparent’ airport charges could appear to represent an impost in excess of several thousand per cent on an LCC’s airfare. But, the promotional fares are limited to few passengers.

· Levying ancillary charges for passengers is common practice with LCCs (for example, check in and baggage fees and snacks and beverages). Hence, published LCC airfares can understate the cost of air travel. 

· Similarly, with airport charges: 

· LCCs tend not to use the same airport facilities as other carriers, so the airport charges they actually pay are lower. For example, LCCs often operate from relatively rudimentary terminal facilities and often do not use aerobridges. This can result in much lower aeronautical charges. 

· More generally, the aeronautical charges faced by new entrant airlines, or airlines opening new routes, are typically discounted relative to rack rates.

· Airports have limited scope to raise charges to LCCs because of the price sensitivity of the LCC’s customer base, coupled with the observed footloose behaviour of LCCs which can, and do, ‘shop’ for airports. 

Do not delete this return as it gives space between the box and what precedes it.
	Box 3
Airport charges as a proportion of airfares

	Figure A illustrates changes in Melbourne‑Sydney return airfares (lowest fares, full service carriers) and airport charges over 2005−2010. The cumulative Melbourne and Sydney airports charges increased by 3 per cent in real terms over that period.

Figure A
Movements in airport charges and lowest airfares 
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While figure A shows that airfares were subject to significant price movements over 2005−2010, figure B shows that airport charges as a proportion of airfares have remained low and relatively stable over that period.

Figure B
Airport charges as a proportion of the lowest available airfare 
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· Airline practices are also relevant: 

· Airlines price discriminate across passengers on many levels — by ticket class, baggage entitlements, exit rows and in-flight catering. Airlines also price discriminate by time, with cheap advance purchase airfares and a propensity to ration the excess demand for popular route times through higher fares. By shielding their most price sensitive passengers in order to limit the change in passenger numbers, airline price discrimination reduces the welfare effects of any increase in airport charges. 

· Finally, there are the observed outcomes: 

· In 2010, the lowest Melbourne-Sydney LCC return airfare was 60 per cent lower than in 2005 — attracting, rather than deterring, price sensitive consumers. 

· Discussion of airport charges is typically absent in airline annual reports and statements to the market, unlike fuel charges, industrial relations matters, demand shocks and competition from foreign government-owned carriers. 

· As no party suggested that aeronautical services should be free, to the extent that an airport can extract some ‘rent’, the effect would be confined to a relatively small escalation of a small component of a ticket price.

Accordingly, the Commission reaffirms its view that, overall, disputes principally revolve around distributional tussles between airports and airlines. And while distributional issues are ‘front and centre’ for them, the Commission’s focus is on outcomes for the Australian community. To this end, it has assessed whether outcomes, and the processes to achieve them, are consistent with, or systematically diverge from, efficiency. 

Investment outcomes continue to be strong
Airports have responded to the growth in air travel over the last decade without the bottleneck problems that have bedevilled other infrastructure sectors — there has been an appreciable increase in aeronautical investment since the removal of price caps in 2002, with new facilities and a projected $9 billion in the pipeline (figure 3). 

While airlines raised concerns over the consultation, transparency and timing of airport investment, there is little evidence to suggest systemic failure in the delivery of investment. Rather, the evidence points to the contrary. 

Figure 3
Additions to aeronautical tangible non-current assets
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Pricing outcomes appear to have been within reasonable limits
Examination of airports’ pricing and financial information data appears not to provide evidence of misuse of market power, particularly when revenues are considered in the context of investment (figure 4). 
Figure 4
Indexed changes in aeronautical revenue per passenger 
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In terms of aeronautical revenue per passenger — a proxy for prices — some observations can be drawn:

· Adelaide airport’s aeronautical revenue per passenger in 2009-10 was over two and a half times its 2002-03 (index base year) level. This reflects the need to recover its substantial investment in a new terminal, combined with its relatively low passenger base (roughly one fifth of Sydney’s). 

· The next most notable increases are for Brisbane airport for 2007-08 to 2009-10. These rises coincide with substantial investment in its international terminal.

· Revenues at Sydney and Melbourne airports were roughly 35 per cent higher in 2009-10 than in 2002-03. On an average annual basis, and in real terms, these increases are not substantial and reflect new investment programs by both airports. 

· At 18.5 per cent over the period, the change in aeronautical revenue per passenger at Perth airport is below CPI. However, it has planned investment of over $750 million in aeronautical infrastructure from 2011 to 2014, which is likely to be reflected in subsequent revenue per passenger outcomes. 
Quality outcomes are ‘satisfactory’ 
Quality of service information is drawn from several sources including airport operators, airlines, passengers, and border agencies. The ACCC publishes this information and aggregates these sources to give an overall rating (figure 5). The monitoring regime only ranks the five monitored Australian airports, so there is no sense of how they compare with any international counterparts.  
Figure 5
Overall ratings of airport quality of service
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The overall ratings for all airports over the last five years are ‘satisfactory’ to ‘good’ and have trended upwards in the last two years. The disaggregated results show that passengers generally report higher ratings than airlines. For example, the airlines have rated Sydney (three times) and Perth (twice) as ‘poor’. 
Airlines are well-informed users of airport services, but they may have incentives to ‘game’ the regulatory system by giving low scores for airport quality. It appears that the reservations raised by the ACCC in its most recent monitoring reports place greater emphasis on the airline surveys. Even so, the overall ratings do not indicate persistent trends that would justify concerns about the misuse of market power. 
Commercial negotiation continues to develop
Commercial negotiation between airports and airlines is maturing slowly, albeit differentially across airports. Because genuine commercial negotiation commenced only after 2002, this process has tended to involve discrete stages, each with a learning curve, from standardised ‘conditions of use’ to increasingly sophisticated agreements. Today, many agreements include features (for instance, service level standards and dispute resolution) that were, not very long ago, quite novel. To date, the norm for aeronautical pricing agreements has been around five years duration, but Perth Airport recently executed seven year prices and services agreements with airlines representing around 83 per cent of its passenger movements. Terminal agreements are typically for an even longer duration, including 15 years or more.  

Overall, most passengers fly on airlines that have commercial agreements with airports for aeronautical and terminal services. Over 90 per cent of these agreements specified service levels for at least one service, 98 per cent offered discounts, rebates or enticements, and all specified commercial dispute resolution processes (figure 6). Airlines, however, state that commercial negotiation is unnecessarily protracted and that some airports adopt a ‘take it or leave it’ attitude.
Airports are passenger throughput-based businesses with long‑term horizons whereas airlines typically operate with shorter horizons. Commercial tensions are to be expected and airlines’ dissatisfaction is not indicative of systemic failure. Nevertheless, there appears to be some way to go before commercial negotiation achieves the level of maturity envisaged with the lifting of heavy-handed price regulation nearly a decade ago. 
Australian airports perform quite well relative to overseas airports

There are difficulties in benchmarking airports, especially across the small sample of markedly heterogeneous Australian airports. Nevertheless, international comparisons using a sufficiently large sample can locate Australian airports within an international context. Relative to their overseas counterparts, Australian airports are well within the range across several metrics. For instance, Australian airports display:

· relatively low aeronautical and non-aeronautical revenues per passenger

· relatively low total costs, operating costs and staff costs

· relatively high profits

· average to above-average capital expenditure per passenger and return on capital employed.

Figure 6
Coverage and content of commercial agreements
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Taken together, the evidence suggests that Australian airports perform reasonably well and, despite earning below average revenues per passenger, are able to benefit from cost reductions. Significantly, the international comparisons include overseas government-owned airports that lack a commercial focus and which may subsidise aeronautical charges for national ‘tourism’ reasons (figure 7). 
Figure 7
Aeronautical revenue per passenger, 2008
$US 000s, purchasing power parity adjusted
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The light-handed regime can be improved

As set out earlier, the case for specific ex ante regulation of airports would need to draw on evidence that airports were using their market power in a way that detracted materially from community welfare. While the ACCC has, in its last two monitoring reports, pointed to the possibility that some airports might have earned monopoly rents, it has not demonstrated this. The Commission also has not found evidence that airports have exercised their market power to the detriment of the community. 

It is because definitive evidence of a problem cannot be found based on monitoring alone, that this report’s focus is on strengthening the manner in which the regulatory processes and frameworks, beyond general competition law:

· can best deal with suspicions of possible misuse of market power
· ‘condition’ participants’ behaviour to deter such misuse beforehand. 

In examining the merits of the regulatory framework, it is instructive to recap the current requirements. Australia’s Competition and Consumer Act:

· enables the ACCC to monitor the prices, costs and profits related to the supply of aircraft- and passenger-related services and facilities and car parking services

· enables the ACCC to recommend to the relevant (competition) Minister that there be a price investigation of an airport — the Minister can require the ACCC or other body to conduct an inquiry without such a recommendation

· prohibits the misuse of market power where a corporation prevents competitors entering into the market — provisions that may be relevant for upstream or downstream services such as car parking 

· confers on the ACCC information-gathering powers that enable it to require a person to provide information if it has reason to believe that the Act has been, or may be, contravened 

· enables an airport user to initiate an application to the NCC that an airport be declared (box 1). Alternatively, the designated Minister (typically the Treasurer) can commence an application to the NCC to make a recommendation that a service be declared.

So many triggers, few shots fired
The ACCC has not, however, recommended a Part VIIA inquiry and the relevant Minister has not instructed the ACCC or any other body to undertake one. There have been few Part IIIA access cases in the aviation sector. Some freight-related services were declared at Melbourne airport (1997) and Sydney airport (2000) and the NCC has before it declaration applications for jet fuel supply services at Sydney airport. Following an application from Virgin Blue, domestic airside services at Sydney airport were declared in 2005 for five years. No airport user sought to have that declaration renewed. Acknowledging that the Part IIIA route can be costly and time consuming, its lack of use is nonetheless noteworthy.
Fundamental to the effectiveness of the light-handed approach is the credible threat of sanction for airports that abuse their market power. Given the avenues available now, such a threat should already exist. In practice, Governments have opted not to respond with direct instruments such as a Part VIIA price inquiry. Instead, they have referred such matters to the Productivity Commission for system-wide review. 
The ACCC contends that Part IIIA is not an effective constraint on the behaviour of the airports because of the time taken and the cost faced by airlines seeking declaration. It proposed that airports with market power be deemed declared, which would enable the parties negotiating a commercial agreement to seek an arbitrated settlement by the ACCC. 

The NCC argued that declaration should be predicated on due process with it, as the independent decision maker, being satisfied that the declaration criteria are met. To do otherwise would increase the risk of regulatory error and reduce confidence in the national access regime. Moreover, there is the vexed question of which airport services would be deemed. 
The Commission shares the reservations about deemed declaration, but considers that the current situation of ‘passive’ inaction after the ACCC raises concerns in its monitoring reports is unsatisfactory. There is a need to make the system more ‘active’. 
The Draft Report proposal for a ‘show cause’ direction

In the Draft Report, the Commission proposed a ‘show cause’ mechanism such that: 
· at the time of publication of its annual monitoring reports, the ACCC should be able to issue a direction that a particular airport show cause why its conduct should not be scrutinised under a Part VIIA price inquiry 
· if the ACCC were dissatisfied with an airport’s response, it would recommend that the relevant Minister initiate a Part VIIA inquiry to be conducted by the ACCC or other suitably qualified body. 

The strength of the implied threat comes from the ensuing determined inaction/action and its possible outcomes, including price freezes, price notification, deemed declaration or price caps (figure 8).  

Figure 8
An airports regulatory enforcement pyramid
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The Final Report proposal 

The Commission has refined the process by which the ACCC could formally recommend a Part VIIA inquiry. The key change is that the ACCC should issue a draft monitoring report in which it identifies any airport where it considers there is prima facie evidence that the airport has, over time, demonstrated a consistent pattern of achieving aeronautical returns in excess of a reasonably expected band of outcomes, having regard to: price paths; the quantum and timing of investment; and how that bears on quality outcomes, and market conditions. (Given the potential outcomes from a Part VIIA inquiry, these criteria should be in airport regulations.)
The identified airport would have the opportunity to respond publicly to the draft monitoring report and to ‘show cause’ why it should not be subject to a Part VIIA price inquiry. Drawing on the airport’s response, the ACCC would, in its final monitoring report, either proceed or not proceed with a formal recommendation that the (competition) Minister initiate a Part VIIA pricing inquiry into that airport. 
Concerns have been expressed that the show cause process could foreclose the opportunity for airlines and airports to agree to their own private dispute resolution mechanism, including binding arbitration, for contract formation. (Commercial agreements currently provide for binding dispute resolution when the parties are ‘in contract’.) An airport would be unlikely to submit to such an arrangement if it was also exposed to a show cause process with potentially, arbitration by the regulator — the ACCC’s public statements about airport behaviour throughout this review elicited concerns that it had a predisposed view.
To address this regulatory ‘crowding out’, the Commission considers that an airport that offers independent dispute resolution during contract formation should be excepted from the show cause process. Airlines are attracted to this arrangement because it mitigates directly the potential for misuse of market power and, from their perspective, obviates the need for an ex post show cause process. Information gathering by the ACCC for the price and quality monitoring regime would, however, continue.
In practical terms, any offer by the airport to submit to binding dispute resolution would need to be unilateral rather than through bilateral or multilateral agreement with airlines, otherwise one airline could ‘hold out’ to ensure the airport remained covered under the show cause regime. Consequently, for an airport to be excepted from the show cause process, its unilateral dispute resolution offer would need to be ‘approved’ as genuine (figure 9). 
The Commission proposes that a price monitored airport could lodge with, and seek approval from, the Minister currently responsible for infrastructure and transport for a standing default arrangement under which the airport would agree to enter into independent arbitration if it and an airline were unable to agree to terms and conditions. That ‘default’ would not preclude the parties themselves from agreeing to a different, better tailored, dispute resolution approach.
As there is already a body of material that recognises alternative dispute resolution models, established commercial practice and recognised bodies to assist parties, the default arrangement could draw on these proven practices — such as nomination by, and/or use of, the Institute of Arbitrators and Mediators or the Australian Commercial Dispute Centre. 
To approve an exception from ‘show cause’, the Minister need only be satisfied that binding independent dispute resolution: 

· is available to any airline seeking to enter into a contract with airports; other infrequent user airlines that wished to avoid the transactions costs of contracting would be subject to airports’ standard conditions of use

· operates during the contract formation stage 

· at no point prevents parties from reaching agreement themselves, that is it
· includes provision for escalation of disputes to Chief Executive Officers and, if unresolved, to independent mediation and ultimately arbitration

· provides scope to refer technical matters (such as price escalation methodologies) to expert determination and mediation, rather than immediate arbitration.
Figure 9
Monitoring, ‘show cause’ and dispute resolution

	[image: image12.emf]ACCC receives monitoring data 

from airports

ACCC releases public draft 

monitoring report

Airport/s respond to draft report, public 

submissions available online

ACCC releases public final report, with 

airport responses as attachments

If satisfied with airport 

response, no further 

action

If not satisfied, ACCC recommends 

Minister initiate Part VIIA inquiry

September

February

April

June

ACCC ACTION TIMEFRAME AIRPORT ACTION

Airport proposes independent 

dispute resolution for contract 

formation to Minister

If Minister agrees, airport subject to 

monitoring but not show cause process

No further action for airports with  

independent dispute resolution

Draft monitoring report requests 

airports of concern to ‘show cause’




An exception from the show cause process would apply as long as an ‘approved’ dispute resolution mechanism operated. As noted, monitoring would continue irrespective of any exception from show cause afforded through an approved binding dispute resolution arrangement. Moreover, none of this would preclude an airport customer from seeking declaration of an airport service, nor constrain the (competition) Minister from instigating a Part VIIA inquiry through the current normal channels. 
This show cause model may provide some impetus for a transition to greater use of independent dispute resolution. Looking to the future economic regulation of the monitored airports, if the airports and airlines were to have dispute resolution in place, (Tier 1) price and quality of service monitoring could become redundant — a point noted by the ACCC, if it were the arbitrator. 
This raises the issue of whether there are public interest considerations such that ACCC arbitration would be more appropriate than any alternative.

Which arbitrator — broader public interest considerations?
In the airports arena, there are several ‘levers’ to protect the public interest in addition to the provisions of the Competition and Consumer Act. For example, airport master plans cover environmental and planning requirements including community consultation, airport leases guarantee airline access to airports and specify continuing investment (and hence, quality), and the Airports Act prohibits vertical integration of airlines into airports and limits cross-ownership of major airports that otherwise could lead to behaviour that could damage competition. 

The threat of sanction for misuse of market power aims to condition behaviour ex post, whereas third-party dispute resolution is an ex ante measure. Independent arbitration incentivises commercial agreement-making because both parties face risks — if arbitration is a ‘black box’ it will encourage parties to use it only as a last resort. Putting both parties on an even footing, neutralises any imbalance in market power. 

If the arbitrator is also the regulator, it typically would consider broader public interest criteria. While the aim might be consistent with efficient outcomes, this could expand the scope of arbitration and have the effect of reducing the proportion of the agreement reached through commercial negotiation (expressly promoted by the Pricing Principles). Given the weight that airports and airlines would attach to the regulator’s decisions, its arbitrations would likely be precedential. To the extent that the arbitrated outcome becomes the new benchmark, the likelihood of one side preferring arbitration over continued commercial negotiation increases. This could amount to ‘shadow’ price-setting that not only detracts from the ability to negotiate tailored outcomes but also discourages innovation in agreements. 

Indeed, the Commission notes that commercial agreements are now primarily about price paths arising from new investment. This has strong parallels with the earlier price cap era in which the regulator had to form a view about price increases that arose from necessary new investment. Hence, deemed declaration could be far more intrusive than implied by the ACCC’s characterisation of it as ‘business as usual’ with a background threat of arbitration in the case of a dispute (box 4). 
Independent commercial arbitration can be confined in both coverage (such as the passenger forecast) and factors to take into account (for example, a pricing principle). Further, as it is in-camera and non-precedential, the impact of decisions is confined to the parties. Commercial arbitration can break the nexus of market power, without the added cost that the precedential effect of a regulator could introduce. 

Any residual public interest concerns about collusive behaviour could be dealt with through the appropriate conduct provisions of the CCA (similar public interest issues arise with car parking below).
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	Box 4
Deemed declaration is not a subtle change to business as usual

	In its 2002 review, the Productivity Commission found that price cap regulation had encouraged strategic behaviour and discouraged commercial negotiation and efficient investment. The ACCC argues that: 

… there is no desire to return to the regime that applied under price caps. Under the price caps that were in place following the privatisation of Australian airports that began in 1997, the ACCC was required to form a view on any increase in prices that airports identified as arising from necessary new investment. … By contrast, under Part IIIA the ACCC will not have a role unless a party to a dispute requests it. 

The Productivity Commission’s concerns, however, remain that:

· commercial agreements are based primarily on negotiations about price paths from new investment. In essence, the ACCC would again need to form a view about increases in prices arising from new investment

· the ACCC’s commentary about airports’ behaviour during this inquiry provides one party — the airlines — with an incentive to expeditiously seek arbitration
· under the access regime for telecommunications, the ACCC has conducted nearly 100 arbitrations in the five years to 2009-10. 

	

	


Continuation of price monitoring

The ACCC’s price and quality monitoring role is fundamental to providing the information necessary to establish whether there is a prima facie case of misuse of market power. Without continuation of such evidence gathering, any show cause mechanism would have to be triggered through a complaints-based process — an arrangement that the Commission considers would be undesirable, particularly given the problems with previous attempts to devise a complaints-based show cause mechanism. 

The Commission has little issue with the robustness of the price and financial data reporting requirements, but has significant reservations about the derivation and reporting of quality of service monitoring. It has made several recommendations for content and process improvements in this area.
Adelaide airport’s recent investments, size, position in the national network and long-term customer contracting ensures that the countervailing power of airlines is an effective constraint against its relatively low market power. The Commission proposes that Adelaide airport should be excised from the price monitoring regime, and instead be included in the current ‘Tier 2’ self-administered monitoring regime.
Car parking

As noted, the ACCC has suggested that car parking prices at some airports likely reflect monopoly profits. Specifically, the ACCC claims: 

· Melbourne Airport seems to impose excessive levies on, and limit the service to, competitors such as off-airport parking providers and private bus operators

· Brisbane Airport might possibly have earned monopoly profits for airport parking by ‘inefficiently’ delaying investment in a multi-level car park. 

Airport car parking can be a contentious issue, especially for infrequent users of airports and or those unfamiliar with the generally even higher parking rates that apply in central business districts. The ‘sticker shock’ from airport car parking prices, which like taxi fares can exceed the cost of budget airfares, elicits strong responses (table 1). However, headline rates are one part of the story — data for Sydney airport, for instance, indicate that around 60 per cent of users of the short-term domestic car park stay for less than one hour and pay a maximum of $15. 
There has been substantial new investment in car parking at most airports. Car parking spaces at Melbourne airport, for example, grew from around 15 000 to 20 000 in the six years to 2011. At the same time, the number of off-airport car parking competitors has also grown and they now offer around 10 000 additional spaces. In relation to Brisbane, the Commission was not able to determine that the airport inefficiently delayed its car parking investment to artificially constrain supply. 

Table 1
Cost of transport options 

	Airport
	Kerbside
	Off-airport parking
	On-airport parking
	Taxi
	Rail

	
	
	
	short-term
	long-term
	
	

	
	$
	$ per day
	$ per day
	$ per day
	$ return CBD/airport
	$ return CBD/airport

	Adelaide
	free
	21–30
	30
	25
	32
	..

	Brisbane
	free
	16–25
	40
	40
	68
	28 

	Melbourne
	free
	9–35
	52
	29
	108
	..

	Perth 
	free
	20–30
	36
	16
	48
	..

	Sydney 
	free
	20–30
	52
	25
	76
	25 


Airports have long lobbied their respective state governments to increase mass transport services to airports — an action seemingly inconsistent with the misuse of market power. More recently, some airports have introduced ‘park and wait areas’ to reduce congestion in the terminal forecourt and illegal parking around the airport. These options are either free or low cost (gold coin). Other airports are planning similar facilities.

However, airports are vertically integrated with landside services through car parking businesses, so there is the potential for airports to impede access to off‑airport car park operators and other ground transport operators in order to reduce competition and maintain excessive on-airport parking prices. 
Airports charge access fees for vehicles ranging from zero for private vehicle drop‑off and pick‑up to differential fees for taxis, limousines and shuttle buses, including direct competitors such as off‑airport car park providers. Access fees do not appear to be excessive and the Commission could not substantiate suspicions that Melbourne Airport has impeded access to competitors (table 2). 
If access prices were set with an exclusive emphasis on costs without proper reference to the opportunity cost of land (especially kerbside and forecourt), then efficiency could be compromised. To manage traffic flows through congested kerbside and forecourt spaces, airports have legitimate reasons to strictly enforce rigorous conditions and ration access. 

Nevertheless, taking into consideration the potential for misuse of market power, the Commission considers that the ACCC should continue to monitor prices, costs and profits and associated data relating to the supply of car parking prices.

Table 2
Ground transport access charges at monitored airports 

	Airport
	
	Bus
	
	

	
	Taxi
	Small
	Medium 
	Large
	Public bus
	Limousine/
hire car

	
	$
	$
	$
	$
	$
	$

	Adelaide
	2.00
	–
	2.00
	2.00
	–
	na

	Brisbane
	3.00
	na
	9.50
	11.50
	–
	na

	Melbourne
	1.32
	4.00
	6.00
	12.00
	–
	3.00

	Perth
	2.00
	–
	–
	–
	–
	2.20

	Sydney
	3.50
	5.00
	7.00
	12.00
	–
	4.50


The Commission further considers that it would be in the public interest for the monitored airports to both publish the charges for, and terms and conditions of, access for transport operators and provide that information to the ACCC as part of its monitoring obligations. Such transparency of access prices and conditions would help the ACCC take action under general competition law if it found evidence that an airport had acted to impede competition in order to inflate its car park prices or revenues. The relevant provisions of the Competition and Consumer Act provide the appropriate remedy for addressing such competition concerns, with the show cause mechanism confined to aeronautical services. 
The Commission does not endorse the ACCC’s proposal that airports with significant market power should be subject to mandatory Part IIIA access undertakings for landside vehicle access services. 

Publication and monitoring of access charges and conditions is sufficient to achieve transparency, without subjecting airports to the additional compliance costs that would arise from a heavy-handed regulatory involvement that, in turn could lead to de facto price-setting and potentially divestiture of property. Such remedies should only be contemplated after a particular airport’s landside services have been subjected to proper scrutiny under the available channels — such as section 46 and/or Part IIIA of the CCA — and such investigations have demonstrated that action is warranted. 
Land transport access and integration
The roads to and around major city airports are often congested during peak times, with airport traffic contributing to already heavy flows. In large part, this is a result of insufficient investment in land transport infrastructure generally. And, without remedial action, population growth, coupled with the projected increases in passengers at capital city airports, will exacerbate this congestion. The situation, particularly in Sydney, is compounded by conflicting incentives that encourage airport users to drive rather than use public transport (box 5). 
Planning and development on federal airport sites is regulated by the Australian Government, whereas surrounding areas are subject to state, territory and local government laws. Planning development on and around airports has not necessarily been coordinated well. 

The Australian Government plays a significant role in planning and funding major infrastructure, and this can include roads around airports. Infrastructure Australia advises the Australian Government on the merits of infrastructure projects — typically in transport, communications, energy and water — based on national priorities. 

The primary responsibility for road funding, however, rests with state, territory and local governments. State and territory governments are also responsible for providing public transport. Airport operators are obligated to fund terminal access roads and facilities in landside areas under their lease. In some cases, all levels of government and airports have contributed to surface transport infrastructure development, with the latter paying for connection works, ceding land or making ex gratia payments. But some local and state governments believe that airports should finance upgrades to neighbouring roads and even arterial roads well beyond airport boundaries. This argument, which essentially would involve airports making ‘developer contributions’, is most often raised in relation to traffic generated by airports’ non-aeronautical developments. 

The Commission considers that where infrastructure upgrades provide comparable benefits to airport and non‑airport related traffic, it would be better funded by government. Where the benefits are not equally shared, it does not automatically follow that airports should be required to pay developer contributions to contribute to the cost of infrastructure outside the airport boundaries. 

However, the Commission considers that airports should contribute to funding off‑airport infrastructure where there is a clear and direct link establishing that its need arises from non-aeronautical development (such as ‘big box’ retail) on airports. This is the current practice and recent regulatory changes appear to provide enhanced safeguards to ensure that airports will continue to make financial contributions for infrastructure in such cases.
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	Box 5
Land access to Sydney airport — clogged arteries

	Sydney airport serviced almost 35 million passengers in 2009-10 and is also a major freight hub. It is eight kilometres from the CBD and situated next to Port Botany. Major arterial roads, which converge on and encircle the airport, are often congested with commuter, passenger, air freight and seaport container traffic. Half of the traffic on Qantas Drive, located along the northern boundary of the airport and linking the international and domestic terminals, is non-airport commuter traffic. 

There is also congestion on the M5 arterial from western Sydney, which feeds the airport, the port and commuter traffic to the city. A decision to remove the existing toll has meant that, since 1997, the state government has reimbursed private motorists for the toll paid.

The rail service to the airport carried only 14 per cent of airport users in 2010-11. The low usage has been linked, in part, to the high price of tickets — users of the airport terminals must pay an additional ‘station access fee’ of $11.80 per adult. This fee was part of the terms agreed to by the state government when it commissioned construction of the line.

There is one bus services to the airport. It is not direct to the CBD but travels between Bondi Junction and Burwood. Two other bus services travel from the CBD and stop a kilometre or more from the airport. The state government’s ability to have these buses terminate at the airport is constrained by its contractual obligations with the private rail station operator, whereby competition would trigger compensation.

	

	


The Australian Government is beginning to play a greater role in the strategic oversight of Australian cities. The Council of Australian Governments has agreed that state and territory governments will have in place capital city strategic planning systems that meet national criteria by January 2012. 

Moreover, recent legislative changes aim to better align airport planning with state, territory and local government planning. Airport master plans now have new requirements, including specification of ground transport plans to show how airports connect with surrounding road and public transport systems and analysis of how plans align with state, territory and local government planning laws. 

If these mechanisms are successfully implemented, they should partly reduce the past planning and transport coordination problems. It would be prudent to allow these changes to take their course. However, if these changes prove inadequate, it may be necessary to enact more stringent requirements for airport plans to align with state and local government planning laws. 

The Commission considers that the efficacy of the reforms and legislative changes should be reviewed in 2015.
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