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Occupational health & safety
	Key points

	· In 2008, an intergovernmental agreement was signed between the Australian and State and Territory governments to harmonise OHS laws.
· The harmonised laws were to become operational on 1 January 2012; however, only five jurisdictions have implemented the new laws. 

· In addition, the laws have been passed in Tasmania, but are not due to commence until 1 January 2013.
· Uncertainty exists over the implementation of the agreed reforms by the remaining three jurisdictions.

· If implementation proceeds, and the agreed reforms become operational:

· all employers are likely to face transition costs in the order of $850 million in aggregate (around $75 per worker);
· multi-state businesses are likely to see compliance costs fall and safety outcomes improve, generating total possible net cost savings of $480 million per year; and 

· for single-state businesses, despite possible improvements in safety outcomes, additional compliance activities are likely to increase business costs in aggregate for this group by around $110 million per year. 

· Without full implementation, there is a risk that businesses will face significant transition costs without realising the possible cost savings from harmonised laws.

· The Australian Government’s intention to shift OHS coverage of businesses under the Comcare scheme also has the potential to increase costs for these businesses as they will potentially interact with eight regulators instead of one. 
· The Comcare Scheme has been a relatively low-cost means of achieving a national approach for some large multi-state firms (that is, an opt-in approach attractive to business).

	

	


Processes to harmonise occupational health and safety (OHS) laws in Australia have been ongoing since the mid-1980s. Since the establishment of the National Occupational Health and Safety Commission in 1985, there has been a number of reviews of OHS laws, the development of the National OHS strategy and, more recently, the development of model OHS laws as part of the Seamless National Economy reforms. This latter harmonisation move is the subject of this chapter. 

The Commission’s assessment of the likely direct impacts of OHS reforms has required judgements to be made about the effects of reforms that are in the process of implementation. Judgements have also been required to assess the timescale over which the benefits of these reforms may accrue. 
The results are exploratory and should be regarded as broadly indicative of the likely effects of the reforms. 
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Reform objectives and changes
Under the 2008 Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety (IGA), the Australian and State and Territory governments agreed to harmonise OHS Acts, regulations and associated codes of practice. The IGA also provides for a nationally consistent approach to enforcement and compliance. Despite all states signing the IGA, Western Australia, while supporting the principle of harmonisation and the majority of the provisions in the model laws (Safe Work Australia, sub. DR-R23), did not agree to adopt conditions in the model laws which were significantly different from its own policy settings (Buswell 2009). 
The objectives of the reform are to: 
· enable the development of uniform, equitable and effective safety standards and protections for all Australian workers; 
· address the compliance and regulatory burdens for employers with operations in more than one jurisdiction;

· create efficiencies for governments in the provision of occupational health and safety regulatory and support services; and

· achieve significant and continual reductions in the incidence of death, injury and disease in the workplace.

The Australian Government commissioned an expert panel to recommend to the Workplace Relations Ministers’ Council the optimal structure and content of a model OHS Act. The reforms create a new national coordinating body called Safe Work Australia. Model regulations and codes of practice were subsequently developed and were finalised by August 2011. The reforms were scheduled to be implemented by 1 January 2012. 

The COAG Reform Council, in assessing the progress of the OHS reforms (CRC 2010), previously identified a number of risks to the reform being achieved within the targeted timeframe. Notably, while an updated version of the model work health and safety bill, incorporating technical and draft amendments, was approved by Safe Work Australia in April 2010, paving the way for its adoption by all jurisdictions, two States were not committed to the full implementation of the reforms. Western Australia, as mentioned earlier, stated that it was unlikely to adopt certain clauses of the model Act where significant differences existed between the proposed and Western Australian legislation.
 New South Wales also raised doubts about the full implementation of the model OHS laws in the areas of the removal of union rights to prosecute for OHS breaches and the reverse onus of proof.
 More recently, Victoria has also qualified its intent, stating ‘Victoria supports the principle of harmonisation subject to satisfactory assessment of the regulatory impacts and benefits to Victoria’ (Rich-Phillips 2011). Despite earlier doubts in New South Wales, the BRCWG Report Card on the Progress of Deregulation Priorities in August 2011 (COAG 2011a) noted that, as of August 2011, the NSW Government had passed the model OHS legislation with only minor amendments.

Due to the earlier actions of Western Australia and New South Wales, and the more recent statements by the Victorian Government surrounding its own review of the model laws, the COAG Reform Council (CRC 2012) assessed that these jurisdictions had failed to meet the required agreed milestones within this reform stream. Further, since the BRCWG and COAG Reform Council’s reports were released, a number of jurisdictions have moved away from their commitment to the 1 January 2012 implementation deadline, with the result that harmonisation did not occur at that date. In particular, Victoria’s adoption of the model laws was to be subject to its own review (WorkSafe Victoria 2011). This review was released in April 2012 and suggested Victorian businesses could face additional costs over the next five years under the proposed national laws (Baillieu and Rich-Phillips 2012). Among other things, the report noted that from a Victorian perspective ‘many of the key changes reflect a general approach of the Model WHS [Workplace Health and Safety] laws to prescribe in greater detail the types of risks to be controlled and the nature of controls to be used’ (PricewaterhouseCoopers Australia 2012, p. 5).

The South Australian Parliament, on 30 November 2011, postponed debate on the proposed model laws until 14 February 2012 (SafeWork SA 2011), a postponement which remains ongoing as at April 2012. Tasmania, after having passed the model laws, amended the start date by one year until 1 January 2013 (WorkSafe Tasmania 2011). Western Australia has also stated that implementation of the model laws (amended) will occur at an unspecified later date (WorkSafe 2011). 
Against this background, at its April 2012 meeting, COAG noted:

On occupational health and safety reform, of the nine jurisdictions, six have legislated the new workplace safety arrangements and one other is in the process of legislating the reform. COAG agreed that the current occupational health and safety laws will be reviewed by the end of 2014. The Commonwealth noted that the National Partnership Agreement to Deliver a Seamless National Economy contains reward payments for successful implementation of these measures. (COAG 2012, p. 6)
Backdrop to the OHS reforms
The move to nationally harmonised OHS laws is occurring against a backdrop of continued reductions in workplace injury and illness rates and inter-jurisdiction cooperation. As identified in the Commission’s recent Australian Business Regulation Benchmarking Report (PC 2010b), Australia currently ranks seventh among the best OHS performing countries in the world (in terms of work-related fatality rates), behind Switzerland, Sweden, the United Kingdom, Denmark, Norway and Finland. Of greater significance, since 2001 Australia’s work-related fatality rate has generally decreased at a faster rate than the best performing countries in the world (figure 8.1). Prior to the reforms (and continuing after), State, Territory and Australian governments were also working together through the National OHS Strategy 2002-2012 (ASCC 2002). 
Although there have been reductions in fatalities and many other work related physical injuries, accepted mental stress claims resulting from work-related stress (such as bullying, harassment and occupational violence) had been increasing until recently. Accepted mental stress claims had initially increased from 1997-98 to a peak in 2003-04, but subsequently fell each year after until 2007-08 (figure 8.2). Despite the fall, the number of accepted claims in 2007-08 was still 34 per cent greater than in 1997-98. 

Figure 8.
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International comparison of best performing OHS countries, 1999​-2001 to 2007-​2009a
Fatalities per 100 000 employees
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a(Data were standardised against Australia to take account of different industry mixes and a three year average was used to remove some volatility associated with the small numbers. Safe Work Australia notes that while the methodology has attempted to address concerns associated with comparing different data sets across countries some issues have not been fully resolved and may impact on the final results. 
Data source: Safe Work Australia (2012, unpublished).
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Number of accepted mental stress claims, 
1996-97 to 2007‑08

Number of claims
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Data source: Safe Work Australia (2012, unpublished).
Nature and structure of pre-reform OHS regulatory regimes
The system adopted in Australia to provide a healthier and safer workplace is outcome based. It uses a combination of risk assessment and prescription through regulations, guidelines and codes of practice to facilitate the development of safe work practices that best suit the individual circumstances of organisations.

Prior to the current reforms to develop a harmonised system, OHS matters were the sole responsibility of the individual State, Territory and Australian governments. The Australian Government regulates OHS in those areas where it has constitutional responsibility, principally in activities involving employees of the Australian Government, as well as the maritime and offshore petroleum industries and, more recently, for companies covered by its workers’ compensation scheme (Comcare). States and Territories have responsibility for regulating OHS in all remaining areas.
The regulatory approach adopted by all Australian jurisdictions was influenced by the recommendations of a committee headed by Lord Robens in the United Kingdom. The Robens Report was released in 1972 (Robens 1972) and recommended that the United Kingdom introduce a single enabling Act to replace the mass of existing legislation which regulated specific hazards or types of workplaces in the United Kingdom.

The Robens report recommended that this overarching Act should:

· lay down the duties of employers, workers and suppliers of materials;
· establish basic rights for workers and their representatives;
· create new structures through which standards may be developed;
· reform the administration and enforcement of the law by a single national authority; and
· be supported by regulations and voluntary codes of practice and standards.

In line with Robens’ proposed approach for the United Kingdom, during the 1980s and 1990s each jurisdiction in Australia adopted a three-tiered OHS regulatory system consisting of Acts, regulations, and codes of practice or guidance material. The Acts set out the key principles, duties and rights of employers and employees. Legally enforceable regulations made under those Acts are more detailed and specify procedures and administrative matters. Codes of practice and guidance materials are not legal requirements as such, but provide interpretation of legal requirements imposed by the Acts and regulations, as well as practical guidance on how to comply with them.

The OHS legislation in all jurisdictions contains common themes and addresses the same core aspects of OHS. These include:

· duties of care that are conferred on a number of economic agents to ensure the health and safety of people at the workplace;
· responsibilities for employers to consult with workers on issues and work practices that may affect their health and safety and that of others;
· the requirement for employers to provide relevant OHS training and information to workers to make them aware of safe work procedures;
· incident notification and record keeping;
· requirements for licensing, registration or use of permits;
· the role and powers of inspectors; and
· the requirement to undertake OHS risk management which involves the identification and management of general or specific risks or hazards.

OHS legislation in all jurisdictions apart from the Australian Government, South Australia and Tasmania outlines the entry powers available to authorised union representatives to investigate suspected OHS breaches and to discuss OHS matters.
What has changed under the harmonisation reforms?

The Regulation Impact Statement (RIS) completed to support the development of the national OHS laws (Access Economics 2010) sets out the major changes that will occur to OHS Acts (box 8.1). 
In some instances, these provisions will result in modest changes to the scope and requirements of OHS laws to businesses in individual jurisdictions.
 Overall, however, the changes have been made in the interest of harmonisation. It should also be noted that the Robens approach has been maintained. 

Despite assessments that changes have been ‘modest’, some have expressed concerns over the removal of the ‘control’ qualification to the duties of care and over perceived changes to the application of OHS laws to volunteering activities. On the issue of control, despite precedence of control being taken into account when determining ‘reasonably practicable’ (which remains as the central qualification), contractors (Phillips 2011) and other groups have suggested during consultations that its removal will add confusion and possible compliance costs to smaller operators. 

	Box 8.
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Key changes to OHS laws as set out in the Regulation Impact Statement

	The major changes to the OHS Acts include:

· wording and coverage of the duty of care imposed by the Act — encompassing all businesses and undertakings;

· all duties qualified by the term ‘reasonably practicable’;

· definition of a ‘worker’;

· duties imposed on those with control of workplaces, ‘officers’ and ‘workers and others’;

· penalties for breaches of duties — including both criminal and civil penalties; maximum penalty amounts and the adoption of enforceable undertakings;

· burden of proof — removal of the reverse onus of proof in some jurisdictions; 

· requirements for worker consultation and advice; 

· requirements for health and safety representatives and committees; 

· requirements for issues resolution; 

· the right to cease work when reasonable grounds exist to believe continuing to do so would expose the worker to serious health and safety risks;

· procedures and burden of proof surrounding discrimination, victimisation or coercion of persons with OHS rights or responsibilities; 

· incident notification; 

· authorised union right of entry; and

· who can prosecute breaches — removing third party rights to do so.

	Source: Access Economics (2010, Appendix B).

	

	


The exclusion of the term ‘control’ from certain areas of OHS law was recommended by the expert panel (Stewart-Crompton, Mayman and Sherriff 2008) that was used to determine the content of the model OHS laws. This was intended to clarify the interpretation of OHS law, however, the full implications of the exclusion will remain unclear until case law has been developed.
 
Linked to the issue of control, stakeholders raised concerns with the Commission during consultations that those with a duty of care cannot contract out their responsibilities (for example, a principal contractor cannot be contracted to take OHS responsibility for the site they have control over, even if that is to the exclusion of the person conducting a business or undertaking’s employees). This was reported to increase the reporting and auditing requirements of the person conducting a business or undertaking, in order to demonstrate they had taken all reasonable steps in case an issue ever arose. In this regard, a report on the model law to the Victorian Government noted:
The obligation on officers is proposed to change from a negative obligation (ie an officer of a body corporate must not fail to take reasonable care with respect to OHS in the organisation) to a positive duty (ie an officer will have a proactive duty to exercise due diligence in relation to health and safety in an organisation). It is expected that this change will mean that officers will need to take reasonable steps to: keep up to date knowledge on health and safety matters; understand the risks associated with their work; ensure the entity eliminates or minimises risks; ensure they have processes for responding to incidents, hazards and risks; and ensure the entity is compliant with its duties. 
… While there is obviously concern that this proposed change will increase compliance costs for organisations, and there was the view amongst some that the risks associated with being an officer were increased, a theme expressed by OHS managers in the public and private spheres was that this additional focus would elevate OHS matters within an organisation’s list of priorities. Stakeholders were reluctant to specifically claim that this would lead to quantifiable safety benefits. (PricewaterhouseCoopers Australia 2012, pp. 11, 12) 

With regard to the use of the terms ‘control’ and ‘duties’ of office holders, Safe Work Australia has advised:

Although the word ‘control’ is not widely used in the new laws the concept of control underpins all of the health and safety duties because the laws only require what is ‘reasonably practicable’ (or reasonably able) to be done. This qualifier recognises that some matters may be beyond a person’s control. The laws do not require the unachievable, just what is reasonably practicable. The High Court recently ruled that the concept of ‘control’ can be directly relevant to determining what is ‘reasonably practicable’. 

The WHS laws also clearly state that a person must discharge their duties ‘to the extent to which the person has the capacity to influence and control the matter’—see clause 16(3)(b). The WHS Act also places duties on persons that ‘control’ workplace, plant etc – see clauses 20 and 21.

We do not consider the new laws require anything that was not previously required to be done. The primary health and [safety] duties will not change significantly for any jurisdiction. 
The officer’s duty in the model act involves similar obligations to those officers have under the pre-harmonised OHS laws and the Corporations Act in respect of their duties of care and diligence and their duty to ensure compliance with financial reporting and other laws. (Safe Work Australia, pers. comm. 22 April 2012)

On volunteering, some press reports suggested that the broader definition of a business, moving from ‘employer’ to ‘person conducting a business or undertaking’, had expanded the coverage of OHS laws to volunteering activities (Phillips 2012). However, the new definition of a business does not capture volunteer organisations (those without employees) as per previous OHS laws. And, as for previous OHS laws, organisations with volunteers who also have paid employees maintain their duty of care to both employees and volunteers. The most significant change has been to extend the coverage of an employee’s duty to that of a volunteer (to be mindful of their own and others’ health and safety), which has had the effect of bringing common law provisions within the scope of OHS laws. These changes are expected to have a minimal impact on volunteering activities, as stated by Tom Phillips, Safe Work Australia Chair:

This isn’t new – this was the case even in the old state schemes and it makes sense. In three states and territories, Queensland, the Northern Territory and the ACT, occupational health and safety legislation (OHS) already specifically applied to volunteers – this hasn’t changed. In all the other jurisdictions, the protections afforded by OHS legislation also applied to volunteers at workplaces. (Phillips 2012, p. 1) 
On regulations, these are used to provide further detail on the duties imposed within the Acts. In relation to safety outcomes, therefore, it is less likely that the regulations will have a more significant impact than the changes to the laws. Instead, the impacts from changes to the regulations are likely to centre around compliance costs in the sense that the regulations will directly impact on the costs of complying with the duties set out in the model Act. 

Access Economics, in the consultation RIS released with the draft model regulations, similarly commented that safety outcomes were most likely to be influenced by changes in the model Act:

The harmonising of work health and safety regulations is a part of a coherent work health and safety framework. The model WHS Act was the first tier which describes the performance outcomes in a set of broad principles. Introducing model WHS Regulations and Codes of Practice is the second tier. Development of common compliance policies and enforcement activities across regulating bodies will be the third tier. Given that the development of the model WHS Regulations are mostly a consolidation of existing regulations, and largely based on already agreed national work health and safety standards, it is anticipated that the impact of this second tier may be less than that of the third for most jurisdictions. (2011, p. 80)

Access Economics also said:

… the large number of regulations and tight timeframes set by COAG dictate that for the most part this is a harmonisation exercise rather than an optimisation exercise. This confers the benefit that, for any given regulation, businesses in the majority of states will not face considerable changes. (2011, p. 99)
The model regulations and codes of practice include a number of changes to the regulations used by individual jurisdictions. These were identified in the consultation RIS prepared by Access Economics (2011) and the later decision RIS released by Safe Work Australia (2011) and include changes to the:
· requirements to use ‘residual current devices’ as part of the safety requirements for electrical work (excludes electricity supply, generation, transmission or distribution);
· registration of plant;

· notification process for construction excavation; 

· registration of Major Hazard Facilities;

· asbestos assessor licensing; and
· asbestos removalists licensing (current licence holders will have their licences grandfathered to the new scheme). 

Because of differing starting points, the changes introduced by the model regulations are not the same for each jurisdiction. For jurisdictions that currently regulate mine safety through general OHS regulation (that is, all except New South Wales, Queensland and Western Australia), there will be some changes to the OHS regulations that govern mining activities.

Reflecting the variation in current practice between jurisdictions, the changes to the Acts and regulations to achieve harmonisation will not affect jurisdictions uniformly. In some aspects, the model regulations represent no change from the status quo for individual jurisdictions, while for others they represent modest changes. As put by Safe Work Australia:
While each jurisdiction’s regulation will change, a majority of jurisdictional regulations differ only slightly in detail and content from the model WHS Regulations. (sub. DR‑R23, p. 7)
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Who will be affected by the reforms?

OHS laws affect most businesses and workers in the economy with the exception of those whose OHS requirements are governed by industry-specific OHS Acts — such as mining in Queensland and Western Australia. Further, as the effects of workplace injury and illness are borne by individuals and their families, OHS regulation has the potential to also indirectly influence society more generally. 
The most recent estimate by Safe Work Australia (2012) found the total economic cost of work-related injury and illness for the 2008-09 financial year to be $60.6 billion, representing 4.8 per cent of GDP. Injuries accounted for about half of this cost — $30.7 billion or 51 per cent.

Safe work Australia found that workers bear much of the cost of workplace injury and illness. For 2008-09, it estimated that:

· five per cent ($3.2 billion) of the total cost was borne by employers through lost production, employer funded medical expenses and legal costs;
· 74 per cent ($44.9 billion) was borne by workers and their families through loss of income (net of compensation, welfare and tax), medical costs, legal costs and carer costs (net of government payments); and
· 21 per cent ($12.7 billion) was borne by the community through welfare and other government payments, public medical expenses, legal and government administration costs and deadweight losses from tax collection.
Businesses affected

The costs associated with differing OHS regulatory regimes are generally borne by businesses which have a presence in multiple jurisdictions. In 2009, 1.7 per cent of all businesses were classified as multi-state firms — that is, those which had employees based in more than one State or Territory (see table 1.1). 

Multi-state businesses are generally larger than single-state firms in terms of employment size, suggesting that while they only represent a small proportion of total businesses they account for a much larger proportion of economic activity (employment and value added). Although dated, in 1998, employees of multi-state businesses, then representing 0.9 per cent of all businesses, accounted for 28 per cent of all employees (PC 2010b). This suggests that given the proportion of multi-state businesses has increased, the proportion of workers employed by such businesses would have also increased.

Small and medium enterprises that operate solely within a single jurisdiction may still be affected by differences in OHS regulations directly through purchasing or selling goods and services from interstate, or indirectly through competing with businesses located in other jurisdictions which may face higher or lower compliance burdens associated with OHS regulation.

The Commission’s earlier benchmarking study of OHS regulation identified a number of areas where small and medium enterprises reported that differences in regulations had an impact on their business. Only a small proportion of all businesses surveyed suggested that inter-jurisdiction differences had any impact on their business — 9 per cent. Of these, 28 per cent suggested differences had a positive impact, with 72 per cent suggesting the impact was negative. Respondents provided further details on the incidence of various impacts (table 8.1). 

Table 8.
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Ways in which differences in jurisdictions’ OHS laws impact upon businesses, 12 months to May 2009 

	Impact
	Number
	Per centa

	Makes our costs higher than businesses in other States and Territories
	55
	35

	Rules not set for each state
	24
	15

	Makes it harder to compete with businesses undertaking similar activities interstate
	19
	12

	Time consuming
	13
	8

	Results in cheaper prices for products and services from other States and Territories
	12
	7

	Financial impact
	10
	6

	Training
	7
	5

	Makes it a safer place to work
	7
	5

	Hard work to keep up to standard/hard to implement changes
	7
	5

	Need to keep up to date
	4
	3

	Transport requirements
	4
	3

	Transferring information between States/companies
	3
	2

	Increased paperwork/admin
	3
	2

	Additional policies in place
	2
	1

	Increase in red tape
	2
	1

	Creates a more effective/productive environment
	2
	1

	We already do everything that is required/work to the highest standard
	2
	1

	It affects pricing
	1
	1


a Sum exceeds 100 as respondents had multiple answers. Expressed as a percentage of total responses.

Source: PC (2010b).
Firms commonly reported that differences made costs higher for their business compared to those in other jurisdictions — claimed by 55 businesses. This claim, however, was made by businesses in all jurisdictions suggesting businesses had a ‘grass is greener’ view of OHS regulation in other jurisdictions and thus did not point to evidence of any one jurisdiction being lower cost than another. 

Reflecting the small proportion of these businesses operating in more than one jurisdiction, only 5 per cent (or 97 out of 1802 surveyed) reported that they had incurred any additional costs associated with dealing with differences in OHS regulations in other States. 
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Understanding the direct impacts of the reforms

The direct impacts of the reforms to develop a model OHS regulatory regime on businesses, workers, governments and society more generally can be separated into four components, made up of the effects of:
· harmonisation of common regulatory elements on business costs — ongoing changes in red tape for multi- and single-state firms which come at a one-off learning/transition cost for all firms;
· changes to regulatory provisions — ongoing changes in the manner in which regulatory outcomes are achieved will have an impact on business compliance costs and safety outcomes; 

· altered governance arrangements on government administration costs — ongoing possible future cost savings from having a centralised policy development organisation (Safe Work Australia); however, establishing reforms takes administrative effort and therefore comes at a cost; and

· removing impediments to the efficient operation of markets and location or organisational change — over time, reduced red tape costs of operating in multiple jurisdictions may induce a greater number of firms to operate in more than one jurisdiction. 

Harmonisation of common regulatory elements
The primary focus of the reforms is to develop a harmonised OHS regulatory system in Australia. This will remove differences that currently exist between the OHS regulatory systems of various jurisdictions. 

The differences between regulatory requirements for firms under the existing Comcare scheme (box 8.2) run by the Australian Government compared to other multi-state firms provides an indication of the likely effects of harmonisation.  
	Box 8.
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The Comcare scheme

	Comcare is the regulator for the Australian Government’s OHS, rehabilitation and workers’ compensation arrangements. These arrangements, known as the Comcare scheme, cover all Australian Government public sector agencies along with some eligible corporations which have been granted a self-insurance licence (the latter arose out of recommendations of a previous Commission report into workers’ compensation and OHS arrangements — PC 2004a). From March 2007, eligible corporations also came under the jurisdiction of the Australian Government’s Occupational Health and Safety Act 1991 and thus were removed from state-based OHS regulation.

An ‘eligible corporation’ for the Comcare scheme, under section 100 of the Safety, Rehabilitation and Compensation Act 1988, is a corporation that:

· is, but is about to cease to be, an Australian Government authority; or

· was previously an Australian Government authority; or

· is carrying on business in competition with an Australian Government authority or with another corporation that was previously an Australian Government authority.

National companies such as Optus (the first non-Australian Government employer in the scheme), Linfox and John Holland are among the 29 companies covered by the Comcare scheme.

Entry of further eligible corporations to the scheme halted in December 2007 when, as a result of a change in policy, a moratorium on granting further self-insurance licences under the Comcare scheme was put in place. Along with the moratorium, the scheme was reviewed in order to examine whether it provided workers with adequate workplace safety and compensation arrangements. The review was to have been completed by the end of July 2008, but the report was not released until September 2009. The review found while the scheme’s compensation and OHS arrangements were comparable with other schemes in the States and Territories, shortcomings existed in the enforcement of OHS matters and some of the compensation arrangements. In response, the government implemented a number of changes to the workers’ compensation arrangements within the scheme, such as a time limit on claims processing, compensation coverage for workers having on-site breaks and changes to benefits. Comcare was also directed to strengthen its enforcement of OHS and prepare additional guidance material. 

At that time, the Australian Government decided to maintain the moratorium until after 2011 when it is expected uniform OHS laws will have been implemented in all jurisdictions. Subsequently, the Australian Government announced its intention to transfer OHS coverage of self-insurers to the States and Territories after uniform OHS laws have been implemented. 

	Sources: Gillard (2009); WRMC (2009); DEEWR (2009); PC (2010b).

	

	


While direct cost comparisons were not available, the Commission used a number of indicators in its previous benchmarking report to highlight the potential for compliance-cost differences between those firms regulated by Comcare (and by proxy a harmonised OHS system) and those that have to deal with individual State and Territory regimes (PC 2010b). These comparisons were for the extreme example of differences in the requirements of the Comcare regime and the cumulative total of all States and Territories in:

· the number of regulators that businesses need to interact with;

· the number of licences/certificates required for staff that operate/conduct:

· high risk work (as defined in the national standard — ASCC 2006) activities,

· load-shifting equipment,

· other high risk work activities set out in regulation,

· work with hazardous materials,

· formwork and explosive-powered tools, and 
· other plant or equipment or undertake tasks that require a licence, certificate or permit;

· the number of compliance reporting processes that need to be established; and

· the number of different employee-based OHS consultative requirements (such as OHS committees, representatives or officers).

The comparisons show the differences between a business that operates nationally and is regulated by Comcare, and a national business that is regulated separately in each State and Territory. For example, businesses covered by the Comcare scheme had to be aware of 25 codes of practice compared to 276 for a business that operates in all jurisdictions (table 8.2). In other areas, the contrast is not as large. Licences for high risk work, for example, do not include any overlap due to the existence of a national standard (ASCC 2006) and mutual recognition among all jurisdictions. 
Having a number of different reporting requirements within each State and Territory was also suggested to impose additional costs on large businesses. The Commission’s study made reference to a leading Australian retailer operating under all State and Territory OHS regimes reporting that the cost of developing and implementing an incident reporting system, taking into account the differences in each State and Territory, was $50 000 per year.
Despite the potential cost savings for multi-state firms, all businesses will be required to familiarise themselves with the new arrangements as they are introduced. This will create some transition costs as firms become aware of the changes and train staff. 
Table 8.
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Selected comparisons of regulatory compliance between Comcare and State and Territory regimes, 2008-09
	
Indicator
	
	
Under Comcare
	Under all State and Territory jurisdictions 

	Codes of practice
	
	25
	276

	Regulators
	
	1
	8

	Licensing
	
	
	

	  High risk work licences/certificates
	
	29
	29

	  Load-shifting licences/certificates
	
	0
	9

	  Other high risk work licences/certificates
	
	0
	4

	  Hazardous materials licences/certificates
	
	0
	9

	  Formwork and explosive-powered tools
	
	0
	2

	  Other licences/certificates/permits
	
	1
	37

	Compliance reporting processes required
	
	1
	8

	Regulated employee based OHS consultative committees
	
	1
	7


Source: PC (2010b).
Changes to OHS laws and regulations

The changes made to OHS laws and regulations due to the reforms are intended to have an impact on the safety outcomes achieved. Given the structure, it is the changes in the OHS Act compared to regulations that are likely to have the greatest impact on safety outcomes.

The changes, however, do not fundamentally change the way OHS regulation seeks to achieve safety outcomes. Instead, they revolve around improving the clarity of provisions, increasing the number of enforcement tools available to regulators and providing a more consistent approach across jurisdictions to onus of proof and union rights to entry. 

Of the changes set out in box 8.1 (above), the most significant changes identified in the RIS supporting the development of the model OHS laws are the:
· recasting of the primary duty of care to a broader set of work relationships;

· qualifying of all duties by ‘reasonably practicable’;
· removal of the reverse onus of proof in New South Wales and Queensland;

· introduction of criminal penalties and increases in maximum penalties; 

· allowance for union rights to entry in instances of suspected OHS breaches; and

· introduction of enforceable undertakings (Access Economics 2010). 

Such changes could increase workplace health and safety through reducing the complexity of becoming familiar with OHS laws, thereby increasing compliance. Other measures are intended to encourage businesses to undertake additional preventative activities which also reduce the number and/or severity of workplace accidents. Improved health and safety outcomes achieved in practice would then lead to benefits for businesses (such as increased worker productivity, reduced worker replacement costs and reduced workers’ compensation costs), workers (increased participation, reduced medical costs among others) and society more generally (though reduced public expenses on health, welfare and legal systems). 
The changes to OHS laws will also have an impact on compliance costs. New requirements mean that businesses need to spend more time and effort to ensure compliance. For example, provisions for union rights to entry effectively mean that businesses need to deal with two inspection regimes and greater accountability of company directors will require businesses to document more thoroughly steps taken to ensure the health and safety of their workers.

Government administration costs
The reforms will shift the majority of OHS policy review and development to Safe Work Australia. This has the potential to reduce the overall cost to governments of delivering OHS regulatory services as instead of having nine jurisdictions doing this work, it will be done by one. 
Balanced against this development, it should be noted that each state jurisdiction will maintain its own OHS regulator. Jurisdictions will also have the scope to give effect to additional provisions provided these do not materially affect the operation of the model legislation. Given this, it is likely that while there will be reduced regulatory activity by individual jurisdictions, some will remain, limiting the overall cost savings available. Depending on the actual organisational changes across jurisdictions, the new arrangements may even add to government costs if the additional regulatory effort by the Australian Government is not offset by reduced effort across the States and Territories. 
Safe Work Australia pointed out that the Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety provided some protections against changes that may serve to erode the integrity of the model laws and flow over to affect government costs. In particular, it pointed out that the agreement states:

5.5 Maintenance of Nationally Uniform OHS Legislation 

5.5.1 The Parties commit to ensure that their laws and other instruments giving effect to the agreed model OHS legislation will remain nationally uniform over time. (Safe Work Australia, pers. comm., 22 April 2012) 

While recognising these provisions, the Commission also recognises that the agreement is voluntary and does not necessarily bind successive governments. It also notes that regulatory and associated administration changes may flow over to affect the costs of government (and business).  
Removing impediments to efficient market operation

Harmonised business regulations have the potential to reduce the costs to firms looking at expanding their activities from their home State into other jurisdictions. Where regulatory systems differ significantly, the costs of becoming aware and complying with multiple regimes can make it unprofitable for firms to operate across borders. This can then decrease the number of businesses operating in multiple jurisdictions. In this sense, differing regulatory regimes effectively act as State-based barriers to trade and investment, raising the cost of supplying goods and services in multiple jurisdictions. 
Reductions in border costs, therefore, can reduce the impediments to firms operating in multiple jurisdictions. If the number of firms operating in multiple jurisdictions increased, there is the potential for competition to increase in some markets. Further, it may also allow firms to take advantage of economies of scale as they expand their activities. Both these impacts can place downward pressure on prices, either through lower production costs or through greater competition leading to innovation and subsequent productivity improvements (Soames, Brunker and Talgaswatta 2011). 
In the case of OHS laws, any such impacts will depend on whether costs created by differing OHS systems for firms operating interstate are significant and to what extent the reforms reduce these costs. 
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What are the direct benefits of the reforms?
The OHS reforms were scheduled to begin in January 2012. However, to date only five jurisdictions — the Australian Government, New South Wales, Queensland, the Australian Capital Territory and the Northern Territory — have implemented the model laws. The resulting mix of laws suggests that the gains from this reform will not be realised for some time and, assuming model laws are implemented in the remaining four jurisdictions, will be prospective in nature. However, it should be noted that significant risks remain to the full implementation of these reforms (as outlined earlier). Given the prospective (and possibly potential) nature of the benefits of the OHS reforms, assessment of the impacts relies on ex ante estimates. 

Indicative information to guide estimates of prospective benefits (and costs — see next section) is available from studies completed as part of the RIS process. These include the RIS prepared for the model OHS laws, and the RIS prepared for the model OHS regulations and take into account the position of the Western Australian Government. Other research on the costs of differing OHS regimes also exists — such as that done by the Commission in its benchmarking report of 2010. 
Together, these three reports are the primary sources of evidence used to estimate the impacts in this study. It should be noted, however, that these studies have limitations for the purpose of this study, including:
· low survey response rates — while Access Economics (2010) surveyed businesses on the likely costs and benefits from key changes in OHS laws, the response rate to the survey was low with less than 30 respondents. Access Economics reported that such a low response rate casts doubt over the usefulness of the estimates, meaning they did not have enough confidence to suggest the quantitative analysis replace the qualitative assessment for making the decision to implement, or otherwise, the reforms.

· Access Economics conducted a second survey for the decision RIS for OHS regulations (Safe Work Australia 2011). This survey had a higher response rate. However, despite some improvements, estimates remained ex ante and are based on perceived changes. 
· data obtained from questions designed for a different purpose — the Commission’s OHS benchmarking report (PC 2010b) examined the differences in OHS regulation across jurisdictions and identified unnecessary burdens placed on business. The Commission collected some compliance cost information as part of this study, but it did not focus on cost savings from harmonisation. Further, as the survey did not capture large businesses, very little information was collected for multi-state firms, making inferences difficult. 
Despite this, in the absence of other data, these sources represent the best available information on which to make estimates of the prospective impacts the reforms. 
It should be noted, however, that additional information on the impacts of OHS reforms will become available over the next few years. The OHS reforms will be subject to ongoing ex post analysis by Safe Work Australia:

The evaluation plan aims to answer four over-arching questions that align largely with the objectives of the IGA and the Model WHS Act:

f) Has model legislation resulted in greater uniformity and consistency in regulatory and operational approaches to work health and safety across Australia?

g) In what ways has model legislation impacted on regulatory burden for businesses of different sizes and operating in one, or more than one, jurisdiction?

h) In what areas has model legislation created efficiencies for Commonwealth, state and territory governments in provision of regulatory and support services, and how?

i) What changes have occurred in the health and safety performance of Australian workplaces since the introduction of the model legislation, and to what can these changes be attributed? (sub. R1, p. 4)

This analysis should shed more light on the nature and magnitude of the impacts of OHS reform as implemented. 
Estimated benefits related to harmonised OHS laws and regulation
As discussed above, the major change resulting from the reforms will be the establishment of harmonised OHS laws and regulations. This will have differing ongoing impacts on multi- and single-state firms. One common element for both, however, will be the one-off transition cost in shifting to the new system. 
Drawing on information presented in the two decision RISs completed to support the development of model OHS laws  and regulations (Access Economics 2010 and Safe Work Australia 2011 respectively), the following estimates of ongoing changes in ‘red tape’ can be made:

· ongoing red tape cost savings for multi-state firms of between $25 to $33 per worker (Access Economics 2011, pp. 57 and 105) as a result of legislative changes; and 
· no additional ongoing red tape costs savings for single state firms as a result of the legislative reforms. 
As regulations and codes of practice provide additional detail on how businesses should undertake their compliance activities to discharge their duties under the Act, harmonisation in this area is likely to have a greater impact on reducing red tape costs than that seen for the harmonised Act itself. Survey information suggests that red tape and other compliance cost savings could amount to around an additional $32 per worker for multi-state firms.
 

Based on the share of workers employed by multi- and single-state firms,
 and combining the estimated impacts from harmonised laws and regulations yields a cost saving to businesses of approximately between $195 and $220 million per year (table 8.3).
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Estimated prospective cost savings from uniform OHS laws and regulations
2010-11 dollars (unless otherwise stated)
	
	Ongoing
	Workers

	
	$
	No.

	Single-state
	0/worker
	7 971 000

	Multi-state
	57-65/worker
	3 416 000

	Total (~$m)
	195-220
	11 387 000


Sources: Access Economics (2010); Safe Work Australia (2011); ABS (Labour Force Australia, 2011, Cat. no. 6202.0); Commission estimates.
Estimated benefits from changes in OHS regulation

The changes that will occur in the move from existing to model laws and regulations as part of the OHS reforms will change OHS outcomes. These will impact both multi- and single-state firms. 
Ongoing impacts on businesses

Access Economics (2010) and Safe Work Australia (2011) sought information from businesses on the relevant net ongoing benefits (for transition costs see below) from the changes to the OHS laws arising from the reforms. 
For multi-state firms, it was reported that the new regime should result in an ongoing 1.4 per cent improvement in OHS outcomes which, when combined with other ongoing costs savings (such as licensing and awareness savings) could result in a net benefit of around $89 per worker (Access Economics 2011, p. 105)
 with an additional $12 per worker in net benefits arising from the changes to the regulations
.
In arriving at these net benefits, respondent firms also reported a number of additional costs which are taken into account in arriving at the net own-business benefits. In particular: 
· union rights to entry would both involve additional compliance costs and result in a net fall in OHS outcomes; and
· there would be some additional costs related to the removal of the ‘control’ and the lack of an ability to contract out some of the duties of the person conducting a business or undertaking.
 
For single-state firms, the new regime was reported to lead to an ongoing net cost of $41 per worker due primarily to union rights to entry and higher maximum penalties for breaches (Access Economics 2011, p. 102). However, this is partly offset by an ongoing net gain of around $7 per worker (Safe Work Australia 2011, p. 258) as a result of the changes to the regulations. 

However, in presenting the results of the impacts of the changes to OHS laws, Access Economics (2010) noted a number of qualifications. 
The first qualification was in respect to union rights of entry leading to poorer OHS outcomes. As noted in PC (2010b), in a number of studies, union rights to entry have been associated with improvements in OHS outcomes. Further, as suggested by Access Economics (2010), even if they were not, it is questionable that if the provisions were abused for industrial reasons (the main reason cited for additional costs) that such actions would worsen a firm’s OHS performance. Industrial disputes do, however, increase firms’ costs. 
Master Builders Australia cautioned that a recent report by Cardiff University researchers had questioned some of the findings of studies into the impact of union rights of entry and noted that replicating studies into union rights to entry has been difficult (sub. DR-R25, p. 2). Master Builders Australia also highlighted concerns raised at the Australian Royal Commission into the Building and Construction Industry:

The evidence provided to the Royal Commission clearly demonstrates that in addition to the short term direction of resources away from safety to deal with disputed entry, misuse of OHS right of entry for other purposes has the potential to have a longer term detrimental impact on safety. (sub. DR-R25, p. 2)
The second qualification related to higher maximum penalties which were reported to cause OHS outcomes for single-state firms to deteriorate. Firms reported that the additional compliance measure backed by financial penalties — enforceable undertakings — would be expected to improve outcomes despite the compliance costs involved. This suggests that firms respond to financial incentives when making compliance decisions, and thus, higher maximum penalties are unlikely to worsen OHS outcomes. 

If union rights to entry were assumed to provide benefits in terms of OHS outcomes to cover the additional compliance costs, and higher penalties also yield benefits analogous to those from enforceable undertakings, total benefits from the harmonised laws increase. For multi-state firms, benefits are $41 per worker higher. For single state firms, the net impact of the change in laws is neutral. 
Based on the share of workers employed by multi- and single-state firms, the impacts from the changes within the harmonised OHS laws and regulations range between a net cost of approximately $70 million per year and a net benefit of approximately $400 million per year (table 8.4). The low estimates include the additional costs from deteriorated OHS outcomes from union rights to entry and higher maximum penalties. The high estimates do not include these effects. 
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Estimated prospective cost savings for business from changes to the OHS regulatory regime

2010-11 dollars (unless otherwise stated)
	
	Low
	High
	Workers

	
	$
	$
	No

	Single-state
	(35)/worker
	7/worker
	7 971 000

	Multi-state
	60/worker
	101/worker
	3 416 000

	Total (~$m)
	(70)
	400
	11 387 000


Sources: Access Economics (2010); ABS (Labour Force Australia, 2011, Cat. no. 6202.0); Commission estimates.
Impacts on workers and society 

Changes to OHS laws will also have broader impacts to the extent that they lower costs of workplace injury and illness to workers and society. Overall, these costs were estimated to have amounted to $55.3 billion in 2005-06 (ASCC 2009).
Of this, costs to workers from workplace injury and illness were estimated to be around $28.2 billion (ASCC 2009). The largest component of this was due to reduced participation in the workforce and the resultant loss in income (compensation, welfare and tax payments were netted out). Other costs included medical and legal costs, plus carer costs. 

The social costs were estimated to be $27.1 billion. Much of this related to welfare payments and compensation payments, as well as forgone income tax revenues. 

As noted above, Access Economics (2010) estimated that health and safety outcomes would be improved by 1.4 per cent for multi-state firms as a result of the reforms to OHS Acts. No improvement was estimated to be achieved for single-state firms. Following the RIS for the model laws (Access Economics 2010), if this improvement were achieved by multi-state firms, this implies a 0.42 per cent improvement in workplace health and safety outcomes for the workforce.
 
If the estimated improvement in workplace health and safety outcomes has a proportional effect on reducing the costs from workplace injury and illness, then benefits of around $233 million per year (0.42 per cent of $55.3 billion) could be available. An additional benefit of around $200 million annually was estimated to be available from changes to the regulations (Safe Work Australia 2011, p. 259). Overall, the combined effect could amount to a total improvement in health and safety outcomes for the workforce from the OHS reforms of close to 0.78 per cent ($433 million divided by $55.3 billion).

The $433 million benefit per year can be re-expressed in terms of direct effects on participation and altered household expenditure to capture the major components identified in ASCC (2009). Changes in participation for this study were derived based on the following information:

· In 2009-10, a total of 20 200 individuals did not return to work after they received a workplace injury in the past 12 months (ABS 2010).

· In September 2010, there were 24 700 persons not in the workforce due to family reasons relating to the ill health of another, with 102 700 individuals not in the workforce due to their own short- or long-term illness, injury or disability (ABS 2011)
 — this equates to 0.24 carers per person outside the workforce due to their own short- or long-term illness, injury or disability. 
· Improvements in OHS outcomes from the reforms will have a proportional impact on reducing those outside the workforce due to work-related injury and illness — that is, a 0.78 per cent reduction. 

Using the information above and applying the estimated improvement in OHS outcomes yields an increase in those in the workforce of around 200 individuals per year. Based on estimated welfare payment costs identified in ASCC (2009) of $7229 million, the increase in participation could be expected to be accompanied by a fall in welfare payments made by governments of around $55 million per year. 
The ASCC (2009) estimated that the medical costs from workplace injury and disease were in the order of $3177 million per year for workers and society. Once again, if a proportional impact on these costs from changes in OHS outcomes were achieved, spending on health due to workplace injury and illness could be reduced by around $25 million — $2 million from workers (households) and $23 million from society (government). 
Estimated benefits from removing impediments to efficient market operation
Safe Work Australia (2011, p. 256) conjectured that as a result of the reforms, businesses’ productivity, in terms of technical and organisational change, could improve, yielding benefits in the order of $1.5 billion to $2 billion per year in addition to the estimated impacts discussed above. However, the link between the reforms and evidence linking the technical and organisational changes required to yield productivity improvements was not set out in the report. Given the magnitude and lack of detail in the Safe Work Australia (2011) estimates, and the uncertainties involved, the Commission has not quantified this impact. 
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Indicative costs of achieving reform
As noted in the previous section, questions around the accuracy of available information means that the Commission has developed some indicative ‘exploratory’ estimates of the prospective costs of OHS reform. The costs of reform relate to:

· transition costs imposed on all businesses; and

· additional government administration costs.
Transition costs imposed on employers

Drawing on information presented in the two decision RISs completed to support the development of model OHS laws and regulations (Access Economics 2010 and Safe Work Australia 2011, respectively), estimates of one-off transition costs can be made. These studies suggested the one-off transition costs in educating workers of the new OHS regulations could be around $75 per worker. 
With around 11.3 million people employed in Australia in 2010, this equates to close to a $850 million cost on employers in the first year of the reform’s operation. 

Estimated impacts of altered governance arrangements on government administration costs 

The RIS released by Safe Work Australia (2011) for the harmonised regulations and codes of practice detailed some information on the additional costs that are likely to be faced by regulators due to the new arrangements. Although most jurisdictions did not quantify the effects on their costs of the new arrangements, from responses from those that did, it was estimated that a one-off adjustment cost of $24 million would be borne by all regulators. 

In terms of ongoing costs, only the Australian Capital Territory reported information of possible cost increases. Using this estimate, Safe Work Australia (2011) estimated ongoing additional costs for all regulators would be around $47 million per year across all jurisdictions (about $4 per worker nationally). 
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Summary of effects

The impacts on businesses will be in the form of altered costs. Under the ‘lower bound’ estimates, business compliance costs could fall overall by around $120 million per year. In contrast, under the ‘higher bound’ estimates, business costs could fall by around $620 million per year (based on estimates in tables 8.3 and 8.4). In both scenarios, the one off transition cost in the first year (2012) is estimated to be around $850 million. 
Given the uncertainty in outcomes from harmonised OHS laws, the mid-point between the two estimated impacts on business costs has been adopted as the expected direct impact from these reforms. The Commission estimates a net cost saving of around $370 million per year (table 8.5). As discussed, the estimated net cost saving is derived from information proved in the two decision RISs. It reflects a balance between the benefits and compliance costs of individual changes, as well as the balance of effects between single and multi-state businesses. 
Additionally, the reforms could add around 200 individuals to the workforce from those otherwise not participating in the workforce annually due to workplace injuries. Associated with this increase in workforce participation, government expenditures on welfare payments (most likely from the disability support pension) could be reduced by approximately $55 million annually and annual expenditures (household and government) on medical services could be reduced by around $25 million (from 2012 onwards). The reforms will require additional activities by all regulators which are estimated to be around $50 million per year. 

Table 8.
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Summary of estimated impacts from OHS reforms
$ million (2010-11 dollars unless otherwise stated)
	
	Annual longer-run ongoing direct impacts
	One-off direct impacts   (transition costs)

	
	Realised
	Prospective
	Realised & prospective
	Potentiala
	

	Business compliance costs with harmonisationb
	
	
	
	
	

	  Single-state 
	..
	(110)
	(110)
	..
	(600)

	  Multi-state
	..
	480
	480
	..
	(250)

	  Total
	..
	370
	370
	..
	(850)

	Reduction in social security payments
	..
	55
	55
	..
	..

	Reduction in medical costs
	..
	25
	25
	..
	..

	Increased workforce participation
	..
	200 persons
	200 persons
	..
	..

	Government administration costsc
	..
	(50)
	(50)
	..
	(25)


.. zero or none estimated. Estimates in brackets ( ) represent cost increases a Potential impacts relate to measures that are yet to be implemented, but which are sufficiently likely to be implemented in the future. Realisation of potential direct impacts will require continued commitment and sustained effort. b Reductions in business costs represent the midpoint of the lower and upper bound estimates, (rounded to the nearest 10 million dollars) (see tables 8.3 and 8.4 above). c Costs spread equally across 9 jurisdictions.
Source: Commission estimates.
In the Commission’s assessment, the estimated ongoing impacts are assumed to begin in the first year of operation and continue thereafter. Both the transition and compliance cost savings for businesses are assumed to be concentrated in the value adding inputs of labour and fixed capital. 

Robustness of estimates

As noted earlier, the Commission has had to rely on ex ante estimates made for the RISs that support the new laws, where concerns over the robustness of the estimates exist. These concerns relate in particular to the impact of the national laws, particularly on single-state firms and to some provisions of those laws. 
In the final stages of the Commission’s study, several reports on the impacts of the model laws were released — one for Victoria and another for South Australia. The report Impact of the Proposed National Model Work Health and Safety Laws in Victoria by PricewaterhouseCoopers Australia for the Victorian Government was released in April (Baillieu and Rich-Phillips 2012). This report focuses on:
· the ongoing costs to Victorian business of major differences between the current Victorian laws and the national harmonised laws;

· the transition costs to Victorian businesses as they ‘understand the changes and modify their policies, practices and workplaces to comply with the Model WHS laws’ (PricewaterhouseCoopers Australia 2012, p. 1); and 

· an analysis of the safety benefits associated with the major differences. 
The report did not examine possible cost savings for multi-state firms from uniform OHS laws and regulations. Nevertheless, it did note:
… multi-state businesses are expected to be the biggest beneficiaries of national OHS harmonisation … in the case where all other jurisdictions implement the Model WHS laws and Victoria does not, many multi-state businesses indicated through interviews that they are likely to harmonise anyway. (PricewaterhouseCoopers Australia 2012, p. 10)
On the basis of the factors analysed, the report conjectured that the likely overall direct impact on Victorian businesses, in net terms, would be negative. This assessment was made against estimated compliance costs of: $587 million per year over the first five years and one off transition costs of $812 million (for employing businesses); and a view that the necessary reduction in workplace illness, injury and death claims to balance these outlays is unlikely to be achieved. The assessment also took account of a number of Victoria-specific considerations. In particular, the analysis suggested ‘…if businesses are already complying with a more general duty in the current Victorian laws, the greater specificity in the Model WHS laws is unlikely to translate to significant safety benefits’ (PricewaterhouseCoopers Australia 2012, p. 5). 
Another recently released supplementary RIS was also undertaken for the South Australia Government (Deloitte 2012). It follows the methodology adopted for the national decision RIS. It also recognised that there would be one-off implementation costs but suggested that after these costs are taken into account a net benefit would accrue to the South Australian economy of around $16 million per year over the next ten years. The supplementary RIS for South Australia suggested net benefits would accrue to both multi-state and single-state businesses. 

The national decision RIS on which the Commission’s discussion draft and final analysis is based, conjectures that the balance would be positive nationally. That is, after account is taken of the operating benefits to multi-state enterprises, a net benefit would accrue from harmonisation nationally. In this assessment, single-state firms are not assessed to directly benefit from the national legislation (table 8.3) while legislative changes are likely to impose a net cost on them (table 8.4). 
At this stage, it is not certain what the final response from Victoria and South Australia will be. It has been suggested that:

…This combination of variations [in implementation of harmonised laws across jurisdictions] means we may not … achieve the objectives and potential benefits of this reform. In fact I argue that they may lead the reform to do more harm than good. (McClintock 2012, p. 4)

However, given the scope for Victorian (and other) multi-state firms to opt into the national laws (which have been entered into law in five jurisdictions and the Commonwealth), the benefits of the reform should be generally available, provided sufficient momentum is maintained. 

The Commission is therefore not in a position, at this stage, to discount the broad findings of the decision RIS concerning the overall direction of change and the availability of benefits. It nevertheless notes that to the extent that only Victorian (and other) multi-state firms opt into complying with national laws when they benefit, the aggregate scale of national benefits could be larger than modelled. On the other hand, if compliance costs are higher than modelled (particularly for smaller firms) without matching OHS or other benefits, the aggregate scale of national benefits could be lower. 

More broadly, in completing its estimates, the Commission recognises that some questions remain about the likely impacts of model OHS laws, reflecting uncertainties around: 
· the final outcome of legislated changes and supporting regulation, and the administration of the model framework;

· the timing of outstanding legislation and full implementation of the laws; 
· the development of case law around the changed provisions;

· the incentive effects of provisions concerning authorised union right of entry and the impact these may have on workplace health and safety, costs and productivity;

· the behavioural responses of employers, employees and others to the changes more generally  — ‘will they ultimately find the changes as significant and costly, or as relatively minor adjustments that lead to cost effective improvements in workplace health and safety?’ — and implications for transition and on-going costs; and 
· the dynamic impacts of the model laws — ‘will the new framework deter businesses from operating in some areas or encourage competition and technological change?’ — and implications for productivity. 
While recognising these uncertainties, the Commission’s assessment is that the current estimates provide a meaningful initial indication of the prospective changes and associated transition costs of the OHS reforms, and what may be at stake in achieving a cost-effective transition to the new framework. 
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Opportunities for improvement

The Commission heard during consultations that the formation of the model OHS regulations was a missed opportunity for reform. While the development of the model Act, through the expert panel and subsequent consultation, represented an example of a ‘good regulatory making process’, the compressed timeframe left for the development of model regulations significantly limited reform potential in this area (for example, BusinessSA, sub. DR-G5). 
Business groups in particular were of the view that due to the compressed timeframe, the development of model regulations and codes of practice was more of a ‘consolidation’ process, rather than an attempt to simplify and reduce the burdens placed on businesses. Further, some groups expressed concerns that the short time period has increased the transition costs faced by businesses. As put by the Chamber of Commerce and Industry Queensland:
CCIQ also notes that Queensland businesses have not been afforded adequate opportunity to transition into the new WHS environment following commencement of the model laws in Queensland from 1 January 2012. This significantly increases the cost and burden for Queensland businesses required to understand the new laws and their compliance responsibilities, implement updated and changed procedures in the workplace and train staff. Longer implementation and transition timeframes are recommended as is greater support and clearer information required to assist businesses adapt to the new regime. (sub. DR-G4, p. 5)

Similar sentiments were also raised by the Housing Industry Association (HIA):

From the outset, while the process for development of the model Act commenced in 2008 and concluded in 2011 with the passing of model legislation, much of the detail required to supplement the broad duties is contained within the model Regulations and draft codes of practice which were developed over a much shorter timeframe and with limited industry consultation. (sub. DR-G7, p. 3)

Avoiding the compressed finishing time, argued HIA, could have reduced transition costs for businesses:

… ultimately rushed implementation has provided unnecessary duress to the transitional period for those states that have proceeded to introduce the changes, again placing upfront costs on business in the early stages of implementation that could have been avoided. (sub. DR-G7, p. 3)
In other areas, the reform process may have also created some unintended outcomes for larger multi-state businesses. As noted earlier (box 8.2), the Australian Government has stated at the Workplace Relations Ministers’ Council (WRMC) its intention to transfer OHS coverage of self-insuring businesses under the Comcare scheme to the States and Territories after uniform OHS laws have been adopted:

WRMC has previously agreed that the WHS coverage of Comcare self-insured licensees will transfer to state and territory jurisdictions after model laws have been implemented in all jurisdictions. Consultation has occurred with licensees, state and territory WHS regulators and unions regarding the proposed transfer. Ministers today agreed that the transfer date of all non-Commonwealth licensees to state and territory jurisdictions would be 1 January 2013. (WRMC 2011, p. 1)
As States and Territories will maintain OHS regulators, such a move is likely to impose additional costs on these businesses by increasing the number of interactions they have with regulators. Such cost increases may be significant if differences in the approaches of regulators as identified in the Commission’s benchmarking report on OHS regulation (PC 2010b) remain. In this light, the intention to shift OHS coverage from Comcare to State and Territory regulators should be reviewed. 
More broadly, the potential for unintended costs highlights the importance of the ex post review of the reforms. In this regard, COAG has agreed ‘… that the current occupational health and safety laws will be reviewed by the end of 2014’ (COAG 2012, p. 9). The review needs to provide a thorough assessment of the economy-wide costs and benefits of the changes in the OHS regulatory environment and the implications of different approaches between jurisdictions on business costs and OHS outcomes. 

The Commission also notes that there remain uncertainties concerning the full implementation of the reforms. If the reforms cannot be brought to finality, there is a substantial risk that substantial transition costs will be incurred without the ongoing benefits being realised. 
�	The four areas where the Western Australian Government does not support the model OHS laws relate to: the level of penalties; union rights to enter worksites where there is a suspicion of an OHS breach; powers of health and safety representatives to stop work; and the reverse onus of proof for charges of discriminatory conduct. Safe Work Australia states that the amendments to the model laws in Western Australia’s proposed laws do not represent material changes (sub. DR�R23).


� 	Reverse onus of proof refers to the situation where a defendant to an alleged breach of OHS laws is required to prove they have complied with OHS requirements. Under a usual onus of proof (innocent until proven guilty), the onus is on the prosecution to prove the defendant has breached OHS requirements. 


� 	The amendments made by New South Wales related to allowing unions the right to prosecute breaches where Workcover NSW and the Director of Public Prosecutions both decide not to prosecute. However, these are subject to a number of review procedures that need to be completed before prosecution occurs. 


�	Details of the differences in OHS laws prior to these reforms in the identified areas can be found in PC (2010b). 


� In this regard, it should be noted that in the High Court case Baiada Poultry Pty Ltd v The Queen [2012] HCA 14 Baiada was found to have contractual power to give safety directions to its contractors, however the trial judge did not adequately direct the jury to consider whether Baiada’s employment of qualified contractors was ‘sufficient to discharge Baiada's obligation to do what was reasonably practicable to [provide] and maintain a safe work site in the particular respect in issue’ (at para 17). For Baiada to be found guilty, it would need to be proven beyond reasonable doubt that this was not the case. Among other things, the majority judgement noted: ‘… even if Baiada had had the right to control what its subcontractors did at the Houbens' farm, DMP was in charge of the use of the forklift and it had not been proved beyond reasonable doubt that it was reasonably practicable for Baiada to have taken steps that would result in DMP going about its task of operating the forklift in a way that provided and maintained a safe working environment’ (at para 32). The High Court allowed the appeal and ordered a new trial.


� 	Queensland, Western Australia and New South Wales all have separate mining OHS laws. In New South Wales, however, unlike in Queensland and Western Australia, the separate mining OHS laws are subordinate to the generic OHS legislation. In the event of any inconsistencies, the provisions in the generic OHS legislation prevail. The National Partnership Agreement to Deliver a Seamless National Economy also includes reforms to mine safety.


� 	Comprised of an estimated $22 per worker compliance cost savings (Safe Work Australia 2011, p. 258) plus an additional ‘harmonisation saving’ of $10 per worker (Safe Work Australia 2011, p. 254).


� 	In 1998, 28 per cent of workers were employed by multi-state firms which accounted for 0.9 per cent of all businesses. In 2009, multi-state firms accounted for 1.7 per cent of all businesses; however, no data on employment shares is available. To account for the likely greater share of employees in multi-state businesses, it has been conservatively assumed that multi-state firms account for 30 per cent of all employees in Australia in 2010-11. Employment numbers for 2010-11 taken from ABS (Labour Force Australia, 2011, Cat. no. 6202.0).


�	Multi-state firms were also asked what their willingness to pay would be to operate under the uniform OHS arrangements and reported an average value of $75 per worker.


� 	The additional safety benefit attributed to harmonisation of $16 per worker per year (Safe Work Australia 2011, p. 258) less the additional compliance costs imposed by the regulatory changes of $4 per worker per year (Safe Work Australia 2011, p. 258). 


� The combined additional business costs of the model laws were estimated to be around $41 per worker (Access Economics 2011, p. 102).


� That is, 30 per cent of 1.4 per cent. The 30 per cent is derived from historical information. In 1998, 28 per cent of workers were employed by multi-state firms which accounted for 0.9 per cent of all businesses. In 2009, multi-state firms accounted for 1.7 per cent of all businesses; however, no data on employment shares is available. To account for the likely greater share of employees in multi-state businesses, it has been assumed that multi-state firms account for 30 per cent of all employees in Australia in 2010-11. Employment numbers for 2010-11 are taken from ABS (Labour Force Australia, 2011, Cat. no. 6202.0).


� Applying this methodology to recent work by Safe Work Australia (2012) suggests a similar per cent improvement in health and safety outcomes (0.75 per cent). However, the Safe Work Australia estimates do suggest relatively higher costs attributed to workers ($44.9 billion) and relatively lower social costs ($12.7 billion).


�	ABS, (Work-Related Injuries 2009-10, Cat. no.  6324.0).


� ABS, (Persons Not in the Labour Force, Australia, Sep 2010, Cat. no. 6220.0).
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