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Trustee corporations
	Key points

	· Australian governments, through COAG, agreed to extend the coverage of the Corporations Act in 2008 to cover trustee corporations, creating a national regulatory approach for these businesses. 
· The reforms focus on reducing business compliance costs associated with operating in multiple jurisdictions. Some additional consumer protection measures have also been included in the national regulation. 

· In 2010, there were around 11 trustee companies in Australia. All but one operated across state borders.

· Available information indicated that the reforms could reduce the costs of operating across jurisdictions by about $4 million per year.
· The reforms also enable some rationalisation in government policy and administration costs through the transfer of some functions from state to Australian Government jurisdiction, affording net savings of around $3 million per year. 

· The new arrangements, however, entail some one-off transition costs — estimated to be of the order of $6 million, made up of:

· around $4 million for affected businesses to gain familiarity with the new regulations; and 

· around $2 million for the Australian Government in instituting the new arrangements. 

· Further improvement may be made through consolidation, once arrangements to facilitate consolidations are completed, and through further deregulation of fees — a matter subject to a forthcoming review.

	

	


In 1994, the Standing Committee of Attorneys-General issued a discussion paper on uniform trustee company legislation (CRC 2009a). Initiatives to create a national regulatory approach to the regulation of trustee corporations have been ongoing since. Reform efforts got close to a harmonised system in 2001, when a Model Trustee Corporations Bill was developed. However, it failed to become law. The national regulation of trustee corporations was then adopted as part of the package of reforms under the Seamless National Economy national partnership. 
The Commission’s assessment of the likely direct impacts of this reform is presented in this chapter. This has required judgements to be made about the effects of reforms and the timescale over which benefits of these reforms may accrue. The results are exploratory and should be regarded as broadly indicative of the likely effects of the reforms.
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Reform objectives and changes

Trustee corporations are businesses which are licensed to undertake what is termed ‘traditional services’ (box 5.1). State and Territory governments first introduced regulations to allow trustee corporations over a century ago to provide an alternative source of trustees which previously could only be undertaken by a natural person (such as a solicitor). One of the benefits of trustee corporations is that they can act as a trustee in perpetuity.
There have been numerous attempts to pursue uniform regulation of trustee corporations since the early 1990s (CRC 2009a).
· In 1994, the Standing Committee of Attorneys-General issued a discussion paper on uniform trustee corporation legislation.

· In 1997, the Financial System Inquiry (Wallis Inquiry) recommended uniform regulation. However, it was agreed that the Commonwealth would not assume responsibility for trustee corporations when it assumed responsibility for financial institutions.

· In 2001, the Standing Committee of Attorneys-General released a model trustee corporations bill, intended to be enacted in each jurisdiction, but it was not adopted.

· In 2007, the Standing Committee of Attorneys-General agreed to form a working group to develop nationally consistent regulation, considering the options of either a national scheme or mutual recognition.

The reforms were then adopted as part of the National Partnership Agreement to Deliver a Seamless National Economy. In March 2008, COAG agreed that the Commonwealth would legislate to regulate trustee corporations under the Corporations Act 2001. State and Territory governments agreed to repeal their existing regulation. 

	Box 5.
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Trustee corporation activities

	Trustee corporations undertake a number of ‘traditional services’, which include the following activities:

· apply for probate, and/or act as executor or administrator of a deceased estate;

· act as a trustee;

· operate a common fund, that is, be able to pool the funds from estates and trusts for investment;

· act under a power of attorney; and

· other services, such as acting as a guardian for a minor or disabled person.

These traditional services are also offered by Public Trustees, which are State and Territory government agencies that operate in each jurisdiction. 
Over time, the activities of trustee companies have expanded beyond traditional activities and they now often undertake a broad range of other financial services, such as acting as a trustee of superannuation funds or as a responsible entity of managed investment schemes.

	Source: Bowen (2009b).

	

	


In releasing the bill with the proposed new legislation in May 2009, the (then) Minister for Superannuation and Corporate Law noted:

The new legislation includes a significant boost for consumer protections, a major reduction in red-tape for business and the creation of a national market for trustee company services for the first time. … 

Today we announce the end of multiple, often contradictory, state-based regulations totalling about 300 pages and their replacement with one clear, standard, national regime – but we've done this at the same time as boosting consumer protection and cutting business red-tape burdens … (Sherry 2009)
On 7 May 2010, the (then) Minister for Financial Services, Superannuation and Corporate Law announced the commencement of national regulation of trustee corporations.
What was the nature and structure of trustee corporations law pre‑reform?

Previously, trustee companies were regulated under separate legislation in each jurisdiction. Companies had to be licensed in each jurisdiction in which they operated. 
In addition, the legislation also applied a number of prescriptive conditions on licensees, including:

· the regulation of some fees trustee companies were permitted to charge clients;
· restrictions on the ownership of trustee companies, as well as a requirement for some of the directors to live within the jurisdiction;
· personal liability of directors; and

· how a trustee company may be wound up.

While broadly similar in intent, these provisions differed in detail between jurisdictions, as did a number of other requirements, such as, reporting timeframes, requirements to have professional indemnity insurance and the regulation of opening hours (in the Northern Territory only).
What has changed under the national trustee corporations laws?

The national regulation of trustee corporations has been effected through amendments to the Corporations Act 2001 (Cwlth), with the new regulations administered by the Australian Securities and Investments Commission (ASIC). Commonwealth legislation takes precedence in six specified areas — namely, licensing, charging of fees, account keeping, the duties of officers and employees, voting power in trustee companies and dealing with assets on the cessation of a licence. Meanwhile, State and Territory governments have amended their trustee company legislation with respect to these areas of regulation. 
There is now a national licensing system for trustee companies. A new authorisation under the Australian financial service (AFS) licence regime has been created. Those trustee companies that already have an AFS licence because of their other activities have had their licence amended to allow them to provide the new category of financial service. For those companies that did not previously have an AFS licence, there is a transitional period in which to obtain the licence that ends on 31 December 2012. An applicant must be approved by the Australian Government — and the Corporations Regulations must be amended to list the company — before it can apply to ASIC for a licence.
Some of the key aspects of the new regulatory regime, as it applies to trustee companies, include:

· the removal of most of the caps on fees, although there is an exception with respect to charitable trusts (a fee schedule does need to be disclosed though);
· a limit that any one person can hold no more than 15 per cent of the voting power, although there are transitional arrangements for existing trustee companies and the Minister can approve exceptions; and 
· arrangements (termed compulsory transfer determinations) to transfer the trust estate assets and liabilities of a trustee company to other trustee companies if their licence is cancelled, as well as for the voluntary transfer between companies.

Subsequent to the implementation of the national regime for trustee corporations, there have been further legislative amendments in 2011 (and some further amendments are also planned
), aimed at addressing deficiencies in the initial legislation. The main amendment centred around facilitating industry AFS licence consolidation, so that groups may have just one licensed entity that undertakes traditional services. Other changes included provisions to allow the transfer of assets to a public trustee in some circumstances, in the event a trustee company has its licence cancelled; an increased in the size of penalties; and clarification of some of the fees that trustee companies are permitted to charge.

In addition to these particular arrangements for trustee companies, there are also more general requirements that are imposed on financial service providers under the Act, with which trustee companies must now comply. These include standard obligations for reporting and disclosure, having adequate compensation arrangements in place and provision of internal and external dispute resolution systems.

5.

 SEQ Heading2 2
Who will be affected by the reforms?

There are two broad groups affected by the trustee corporation reforms. These include traditional service providers and consumers.
Traditional service providers
The main group affected by the reforms are trustee companies themselves. The market is relatively concentrated, with only 11 such firms operating in Australia. In 2010, they had approximately $500 billion in assets under management, of which around $25 billion was related to traditional services.

Of the 11 companies, all but one operated in multiple jurisdictions. The most jurisdictions in which any one company operated was seven, with Trustee Corporations Association of Australia (TCA) members operating, on average, in four jurisdictions (TCA 2011). Further, where a company operates in multiple jurisdictions, they may do so through a separate subsidiary company in each State or Territory of operation. Initially, each of these subsidiaries is required to be licensed if they have not transferred their traditional activities business to another licensed entity within the group by the end of the transitional period. Once the recent amendments are operational there will be scope to consolidate these subsidiary companies.

Traditional services are also provided by other groups who may be indirectly affected by the reforms. These include the Public Trustees in each jurisdiction, as well as non-corporatised service providers, such as solicitors. These competitors may be affected if the changes to the regulation of trustee corporations affect the relative competitiveness of trustee companies in providing traditional services.
Consumers

Consumers of traditional services may be affected by the regulatory changes in two ways. First, if the nationalisation of regulation decreases the cost of operating in multiple jurisdictions, this could result in lower cost traditional services, particularly if nationalisation leads to increased competition.
Second, incremental change in the regulation could affect consumers. Changes in the enforcement framework and the addition of external dispute resolution could provide additional protection for consumers. However, the incidence of consumer dissatisfaction with trustee corporations has been relatively low. The Regulation Impact Statement (RIS) (Bowen 2009b) noted that between 1995 and 2008, the number of complaints received by the TCA about its members ranged between 1 and 14 per year.
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Understanding the direct impacts of the reforms

The direct impacts of the trustee corporation reforms on businesses, governments and society more generally can be separated into four components, made up of the effects of:

· harmonisation of common regulations on business costs — ongoing changes in red tape for multi- and single-state firms;

· substantial changes to the provisions of the regulation — changes to the manner in which regulatory outcomes are achieved such as the additional consumer safeguards; 

· altered governance arrangements on government administration costs — the extension of the Corporations Act to cover trustee corporations and subsequent repeal of legislation by State and Territory governments will partially shift the administrative burden to the Commonwealth; and

· removing impediments to the efficient operation of markets and location and organisational change — over time, the reforms will allow for the consolidation of operations within groups, and may induce some companies to expand operations into other jurisdictions.

In achieving these changes businesses and governments may incur some one-off learning or transition costs. 

Harmonisation of common regulations
The establishment of a single system for the authorisation and oversight of trustee corporations across all jurisdictions is likely to provide some cost savings for multi-state trustee companies. This will arise because trustee companies no longer need to be separately licensed in each jurisdiction in which they operate. This will reduce the amount of regulations with which firms need to be familiar. In addition, it will remove duplicative reporting requirements. 

There will be transition costs for all trustee corporations in becoming familiar with the new regulatory regime. For those firms that operate in only one jurisdiction, these may not be offset by harmonisation benefits. 

Substantial changes to the regulation of trustee corporations 
While harmonisation of regulation may be the primary objective of reform, the reforms to the regulation of trustee corporations have gone beyond ameliorating the red tape costs associated with overlap and duplication. The additional features of the new regulations can be broadly grouped into two categories:

· changes that reduce the number and nature of legislative requirements; and
· changes that alter the safeguards for consumers.
Under the new system, some requirements have been removed or relaxed, relative to the previous State-based systems. For instance, there has been a partial deregulation of the restrictions on the fees that trustee corporations can charge. There have also been changes with respect to directors, removing their personal liability and the residency requirements that previously existed in some jurisdictions. Also, the new regime has made the process for entry to the industry consistent across jurisdictions and more transparent with ASIC providing information about the process for applying for an AFS licence to provide traditional services. Changes such as these reduce the constraints on how trustee corporations conduct their business and reduce barriers to entry. While these effects are difficult to estimate, the changes could increase competition and create incentives for productivity improvement within the industry.
A key element of the new regulatory approach involves additional safeguards for consumers of traditional services. These include:

· requirements for trustee companies to have adequate resources and compensation arrangements, and demonstrate organisational competence to minimise the risk of poor management of trust assets;
· disclosure requirements;

· requirements for trustee companies to be members of an external dispute resolution scheme; and

· additional enforcement measures.

While these additional measures could increase costs to trustee companies, greater transparency for consumers could increase demand for traditional services supplied by trustee companies.
Government administration costs

This reform has affected the Australian Government and State and Territory governments. The Australian Government has assumed responsibility for the regulation of trustee corporations through amendments to the Corporations Act. Its regulatory responsibilities will be administered through ASIC. State and Territory governments, on the other hand, have reduced regulatory responsibilities as they have amended their relevant legislation and no longer have authorisation and supervisory responsibility for trustee companies.
Removing impediments to efficient market operation
It is possible that the change to a national regulatory approach would, by removing constraints placed on certain activities, have some longer-term effects. 
The voluntary transfer of assets provisions that will, once finalised, facilitate industry consolidations could substantially increase efficient market operation, as the TCA submitted:

… a major benefit of the move to a national regulatory regime for trustee companies would be in terms of facilitating industry consolidation. (sub. DR-R16, p. 3)

The harmonisation related costs savings from the single licensing regime could also encourage companies to operate in more jurisdictions. This could lead to increased competition in some markets, along with the opportunity for firms to exploit economies of scale. Such changes should place downward pressure on prices. 

Further, having one jurisdiction responsible for the authorisation and oversight of trustee corporations removes the opportunity for further regulatory divergence over time. Such divergence can impose additional costs on multi-state firms in the future.
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What are the direct benefits of the reforms?
While the reforms have been implemented, they have only been operating for a relatively short time and have been subject to amendments that are not yet fully implemented. It is therefore difficult to assess any realised impacts from the reforms. Further, some of the longer-term effects, such as impacts on competition within the market are still likely to be prospective in nature. 
Despite these limitations, some indication of the benefits and costs (see following section) in prospect can be estimated. Necessarily, the focus of the analysis is on the impacts on business from harmonisation and the changes associated with the new regime. To this end, some assumptions are made to provide an indication of the possible magnitude of the impacts. These are accompanied by estimates of the possible changes in government administration costs. The lack of available data means that the assumptions underpinning these estimates of the prospective impacts should be considered illustrative only. Further, given the low rates of disputes of traditional services supplied by trustee corporations (between one and 14 per year), the benefits to consumers, while likely positive, have not been quantified. 
Estimated benefits for business from harmonisation

The RIS (Bowen 2009b) cited the example of ANZ Trustees which had previously provided compliance cost data to the Attorney-General’s Department in an earlier review. ANZ Trustees estimated that their total regulatory compliance cost was around $1.8 million per year (in 2007 dollars), of which 20 per cent could be attributed to differences in legislation and the duplication of reporting requirements. Using this as a guide, in current dollars, compliance costs attributed to regulatory differences between jurisdictions could be approximately $0.4 million per annum for that trustee.

Most trustee companies operate in multiple jurisdictions, although some operate in only a few. On the basis that ten trustees operate interstate and assuming that $0.4 million represents the average additional compliance costs due to regulatory differences incurred by these ten trustees, then a single national regime could save business around $4 million per annum in compliance costs.
Some further compliance cost gains may also accrue if companies utilise the voluntary transfer provisions to consolidate their activities.

Estimated benefits for governments
The change in regulatory arrangements will also have impacts on government administration costs. The partial transfer of responsibility will result in a shift in costs from State and Territory governments to the Australian Government.
These increases incurred by the Australian Government are likely to be more than offset by administrative savings by State and Territory governments. As each trustee company operates, on average, in four jurisdictions, it is likely each jurisdiction would administer half the number of firms that ASIC now administers. For illustrative purposes, if each jurisdiction were to have incurred administrative costs equal to half that of ASIC then, due to the smaller scale of their regulatory responsibilities, the annual administrative cost savings to State and Territory governments in aggregate would be $4 million per year. Overall, this would result in net administrative cost savings for Australia of $3 million per year (given increased costs incurred by the Australian Government of $1 million per year). 
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Indicative costs of achieving reform

It was estimated that ASIC would incur transitional costs in preparing to administer trustee corporations of approximately $2 million (Bowen 2009b). Further, ASIC would incur ongoing administration costs of around $1 million per year.

There are also likely to be transition costs incurred by trustee corporations in moving to the new regulatory system. Potentially, for some firms these could be significant, and for the single-state firm, there would be no offsetting gains from harmonisation. However, given that most firms were already familiar with AFS licensing as a result of conducting other financial service activities which require licensing, it is likely that the transition costs would be relatively small. If the transition costs amounted to the full value of the potential cost savings to business in the first year, they would amount to $4 million. 
5.

 SEQ Heading2 6
Summary of effects
Overall, there are likely to be small, yet net beneficial, impacts from the Seamless National Economy reforms of trustee corporation regulation (table 5.1).

Table 5.

 SEQ Table \* ARABIC 1
Summary of estimated impacts from trustee corporations reform
$ million (2010-11 dollars)
	
	Annual longer-run ongoing direct impacts
	One-off direct impacts   (transition costs)

	
	Realised
	Prospective
	Realised and prospective 
	Potentiala
	

	Reduction in business costs from harmonisation
	..
	4
	4
	..
	(4)

	Government administration costs
	
	
	
	
	

	  Australian
	(1)
	..
	(1)
	..
	(2)

	  States
	4
	..
	4
	..
	..

	  Total
	3
	..
	3
	..
	(2)


.. zero or none estimated. Estimates in brackets ( ) represent cost increases. a Potential impacts relate to measures that are yet to be implemented, but which are sufficiently likely to be implemented in the future. Realisation of potential direct impacts will require continued commitment and sustained effort.
Source: Commission estimates.
The transition costs are assumed to occur in the first year of operation (2010-11). The ongoing cost savings are assumed to begin in 2011-12 and continue thereafter. Both the transition and compliance cost savings are assumed to be concentrated in the value adding inputs of labour and fixed capital. 
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Opportunities for improvement

Some opportunities for improvement in the regulation of trustee corporations are being addressed through a round of amendments to relevant legislation and regulation to facilitate consolidation within trustee companies. Further, there has been some grandfathering of provisions, such as in relation to the treatment of charitable trusts, where prescribed fees for administering charitable trusts under the previous State regulations have been retained, while fees are capped for new charitable trust clients. However, there is scope for variation of fees by mutual agreement as well as variation in what services are included within capped trustee fees. The Australian Government undertook to review charitable trust fee arrangements after two years, that is, in May 2012. Deregulation of fees may be a possible area for future changes.

Beyond these, the regulation of trustee corporations appears to be a relatively discrete area of reform and the Commission is not aware of other substantive opportunities for improvement in this area.
�	Some States need to implement some additional legislative amendments, primarily aimed at facilitating the voluntary transfers of trustee companies (CRC 2012). 


�	Commonwealth legislation was amended in 2011, but some complementary legislative amendments by State and Territory governments are still required to facilitate the voluntary transfer of assets between entities.
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