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Rail safety
	Key points

	· The current round of rail safety reforms is part of an ongoing process to establish a regulatory framework for Australia’s transport system. The rail safety reforms are being implemented progressively through the introduction of:
· a model rail safety law (the ‘Model Law’ completed in 2010); and 
· a National Law and National Rail Safety Regulator (scheduled to commence operations in 2013).
· State and Territory regulators will apply the National Law under service-level agreements. 
· The reforms are aimed at harmonising safety regulations, reducing the risk of accidents and reducing the regulatory burden on rail operators.

· The reform could generate gross cost savings for rail operators of around $16 million per year (ongoing). Most benefits are likely to accrue in the early stages after implementation. 
· The reforms could also reduce personal hardship and loss of work associated with rail accidents. These benefits are likely to accrue gradually. 
· Achieving the reforms will involve additional ongoing compliance costs of $4 million to business and one-off transition costs to business and government, amounting to around $15 million and $20 million, respectively.
· The completion of the reform depends on the successful introduction of the National Law and national regulator. Achieving the reform objectives will require the States and Territories to work with the National Rail Safety Regulator. 

· Achievement of the reforms will require remaining jurisdictional differences to be resolved and confidence to be established in the effectiveness of the new system. 
· Non-safety related inter-jurisdictional differences remain in rail regulation. There would be merit in considering further harmonisation and productivity improving reforms.

	

	


While rail is a relatively safe form of transport, accidents occur, causing damage to property, injury and death. Regulation is a key tool to reduce the frequency and severity of rail accidents. However, regulation also imposes costs on rail operators that are increased by jurisdictional differences associated with Australia’s rail history (box 9.1). To provide the greatest community benefit, it is important that regulation is not only effective from a safety point of view, but also minimises the compliance costs on business.
This chapter discusses the details and objectives of rail safety reform and considers who and what will be affected. It also reports estimates of some of the benefits and costs of the reform, and canvasses the scope for further reform in this field. 

The Commission’s assessment of the likely impacts of the reform has required judgments to be made about the effects of reforms that have just been implemented, or are in the process of implementation. Judgements have also been required to assess the timescale over which benefits of the reforms may accrue. The estimates presented in this chapter are derived from the regulatory impact statements proceeding the implementation of the reforms and feedback from consultations undertaken in the course of this study. The estimates are exploratory and should be regarded as broadly indicative of the likely effects of the reform.
	Box 9.

 SEQ Box \* ARABIC 1
Evolution of rail safety regulation in Australia 

	Railways in Australia evolved as separate entities in each State and Territory. The result was different rules, regulations and technical specifications in each jurisdiction. Most notably, rail track gauges varied, requiring interstate passengers to change trains at State borders. Rail operators also had to adhere to different rules and standards in each State. Examples include differences in safety standards, rules around the structural separation of track and rolling stock and the access regimes governing these arrangements. 

Over time, efforts have been made to standardise the physical and regulatory restrictions. Since 1995, all interstate train lines have a standard gauge. The National Competition Policy and related reform process of the 1990s separated the above and below ground
 components of the existing State run monopolies while providing access to private operators. 

Separate rail safety regulations are themselves a by-product of the ongoing reform process. When the rail industry consisted of vertically integrated State run monopolies, safety matters were handled internally. As these State–run operations were broken up and access granted to other operators, there were concerns that safety standards would be eroded. Safety regulators were therefore introduced to guard against this possibility. Viewed in this context, the harmonisation of rail safety laws are a continuation of a process of moving towards a single national market for rail services.

	

	


9.1
Reform objectives and changes 

The objective of national rail safety regulatory reforms is to harmonise rail safety legislation across Australia and in doing so, reduce the burden on multi-state rail operators of complying with a number of different safety regimes. Reform in this area has occurred in two stages.
The first stage was the enactment of model rail safety law (the Model Law). All the milestones associated with this reform have been completed and benefits are being realised (CRC 2011).
The second stage is the development of the Rail Safety National Law and Regulations (National Law), a new National Rail Safety Regulator (the National Regulator) that will implement the National Law, and a national rail safety investigation regime. Full implementation of these reforms by December 2012 is specified as the sole milestone for 2012-13 (CRC 2012). The Reform Council also reported that COAG signed the intergovernmental agreement on Rail Safety Regulation and Investigation on 19 August 2011, which affirms COAG’s commitment to have a national regulator in place by January 2013. 

Adopting the Model Law — the first stage of reform
The adoption of the Model Law was aimed at harmonising existing State and Territory rules, as well as improving existing laws by adopting best practice approaches from around Australia. These reforms originated in 2003 as part of a broader harmonisation process within Australia’s rail system. At that time, COAG requested that the National Transport Commission (NTC) develop:

A framework to improve and strengthen the co-regulatory system for rail safety including the application of mutual recognition. (COAG 2003, p 5)
The NTC developed a model bill and this was accepted by State and Territory ministers in 2006.
 The bill was passed into law in New South Wales, Victoria and South Australia in 2008, with the other jurisdictions passing their bills in 2010. 
While the Model Law brought all jurisdictions toward a common risk based approach to rail safety management (based on the existing co-regulatory structure, box 9.2), rail safety continued to be overseen by seven different rail safety regulators. 
	Box 9.

 SEQ Box \* ARABIC 2
The co-regulatory nature of rail safety

	Rail safety regulations in Australia are co-regulatory in nature, which means they operate through consultation and cooperation between the rail operator and the regulator. Under such arrangements, operators are responsible for determining the best way to manage safety within their business while still having an independent source provide advice and guidance, as well as determine whether a sufficient safety standard has been met. The arrangements facilitate a degree of flexibility: 

In practice, there are degrees of prescription. Rail safety law does not tend to specify requirements with a high degree of precision; rather, it prescribes parameters around the process in which an operator must develop a safety management system. In this way, while reducing the degree of flexibility for operators in determining how safety shall be managed, the co-regulatory process is predominantly maintained. (NTC 2011, p. 17)

The process of co-regulation involves the following key steps:

· the operator undertakes a risk assessment and develops a safety management system for managing that risk;

· the regulator reviews the safety management system and grants accreditation;

· the operator must monitor and manage its own safety system, against pre-determined benchmarks; and

· the regulator undertakes audits of the process to ensure that the system is working and the standards are being met.

In theory, this process allows the operators, who are the most informed parties about their work, to choose the optimal methods for managing risk, while still having an independent source determine that an appropriate standard of safety is being achieved.
The Seamless National Economy reforms do not alter this structure of rail safety regulation.

	Source: Accreditation Authorities Group (2011).

	

	


Important aspects of the Model Law

The main regulatory changes in the Model Law were the:

· inclusion of general safety duties on all parties who can affect safety;
· rationalisation of the use of regulatory instruments;
· power to declare certain codes of practice to have deemed to comply status;
· expansion of the range of powers available to regulators;
· introduction of a hierarchy of enforcement and sanction options;
· strengthening of regulators’ powers of direction;
· introduction of explicit appeals mechanisms;
· introduction of explicit criteria for accreditation;
· limitation of the scope of accreditation that parties are required and able to hold;
· involvement of rail personnel in the development of safety management systems;
· development of interface co-ordination plans; and

· requirements for data publication (NTC 2009, p. 13).
Significant variations remain 
Under current arrangements, rail operators and track infrastructure owners in Australia are regulated by seven State and Territory regulators (all with their own rail safety laws based on the Model Law). Rail safety legislation in all States and Territories is based on a co-regulatory system (see above). 

The design of the model bill specified some areas that were to be completely consistent; however, it allowed the jurisdictions some flexibility in other areas. While the adoption of the Model Law is now complete, significant differences between legislation in each jurisdiction remain. The Australasian Railways Association identified four such examples:
Victoria — legislation was passed even before the National Model Legislation was approved. A significant variation example is around the notion of including “loading and unloading” of rolling stock in the definition of rail safety work. This was not in the Model legislation and made a significant impact on the extent of safety duties for industry.

Queensland — drug and alcohol management provisions were not included in the Queensland regulation, contrary to the Model Legislation.

New South Wales — this state established a schedule in the Regulations that enshrined fixed shift limits and rest periods for train drivers, again contrary to the Model legislation with very significant impacts on rail operations.
Fees — these varied across all jurisdictions. (sub. R6, pp. 1‑2)
Differing interpretations

Even where the law is consistent across jurisdictions, there can be different  interpretations of the law. Under a co-regulatory framework, decisions are made on a risk management basis which means decisions are made regarding the appropriate response to a potential risk. If jurisdictions make different assessments of risks, the safety practices can vary.
 One example of this is the interpretation of driver–only operations, which are currently more difficult to get approved in some jurisdictions than in others. 
Overcoming the remaining differences
On the overall success of model law reform, the NTC commented:
… this arrangement has preserved some key limitations. These include variations in how states and territories have implemented the Model Law, as well as the need for rail transport operators to be separately accredited in each state or territory in which they operate. (NTC 2011, p. 8)
Rationalising the remaining differences in the application of the Model Law and achieving a consistent national approach is a key objective of the National Law. 
Moving to a National Law Framework — the second stage of reform
The move to a single national law, regulator and investigation framework was agreed to by COAG in December 2009. The key features of this stage of reform are:

· the introduction of national rail safety law for the safety regulation of Australian rail operations; 

· the establishment of an independent national rail safety regulator that administers the national rail safety law and maintains, monitors and enforces rail operators’ application of, and compliance with, appropriate safety standards; and

· an expansion of the role of the Australian Transport Safety Bureau (ATSB) to cover rail safety investigations nationally (COAG 2011b, p. 5).
Under the Intergovernmental Agreement on Rail Safety Regulation and Investigation the National Regulator (located in South Australia) is scheduled to begin operating from January 2013. At this time, the Australian Transport Safety Bureau (ATSB) is also scheduled to commence its role as the national rail safety investigator (CRC 2010, p. 294). The extension of the ATSB’s role nationally as the rail safety investigator is intended to provide independent safety investigations throughout Australia, and to remove potential conflicts of interest in conducting investigations.
The NTC was tasked by COAG with developing a national rail safety law, based on the existing Model Law. While the National Law proposes around 100 amendments to the Model Law, according to the Regulatory Impact Statement (RIS), the majority of these are technical changes and propose no change to policy (NTC 2011, p. 15). The more significant changes to the Model Law include: 
· additional mandatory risk management principles of a safety management system;

· compliance with the National Standard for Health Assessment of Rail Safety Workers from being only ‘so far as is reasonably practicable’, to mandatory;

· introduction of mandatory elements of a drug and alcohol management program and a fatigue risk management program;

· prescribing performance standards for communication between train drivers and network control officers; and

· a requirement that rail infrastructure managers undertake consultation prior to amending rail network rules under their control (NTC 2011, p. 18).
There are also requirements to extend the scope for forming interface coordination agreements that govern the management of safety where rail interacts with other infrastructure, primarily level crossings (NTC 2011, p. 31).
The introduction of the National Law should remove almost all of the state-based regulations in the area of rail safety and replace them with national regulations. Under the national regime, operators will only have to apply for safety accreditation once and have the same rules and standards apply regardless of the jurisdiction of operation. However, the National Regulator is not yet operational and there are a number of risks during the transition period that need to be avoided to ensure the success of the reform.
Risks to national reform

The COAG Reform Council has noted that there is a considerable amount of work required to give effect to the national law (as specified in the intergovernmental agreement signed in August 2011) in the time allocated to do so. This suggests there is some risk that full implementation may not be achieved on the schedule set out (CRC 2011). This risk is exacerbated by the difficulties in resolving outstanding points of difference in legislative approaches to specific safety issues, such as, the appropriate regulatory guidelines to manage fatigue.
Additionally, as occurred under the Model Law, it is possible that jurisdictions will write exceptions into the National Law when they adopt it through their parliament. This will potentially create differences between the rules applied in different States and Territories and lower the benefit that may be realised from a national system. 
There are also risks to meaningful harmonisation under the National Law. While, there will be a National Regulator with responsibility for regulatory oversight across all of Australia, some jurisdictions
 plan to retain their existing regulators and work with the national regulator through Service Level Agreements (SLA). 

As noted by the Australian Logistic Council, this gives rise to the risk that jurisdictional regulators will:
· develop their own cultures:

· interpret the provisions of the national law in perhaps novel ways (and may also develop internal guidelines that will effectively become the law as those guidelines are utilised in practice by junior officers), particularly as it relates to the interpretation of chain of responsibility issues; and

· develop their own enforcement priorities. (sub. R4, p. 1) 

Under this approach, avoiding such undesirable outcomes will require careful construction of SLAs. As the Project Director responsible for establishing the National Regulator put it: 

The SLA will therefore be a critical document and will detail the roles, responsibilities and accountabilities of each party. (NRSRPO 2011, p. 2)

One claimed reason for opting for SLAs is that in some states the regulators also cover safety in other areas such as light rail, ferries and buses, and SLAs allow better coordination within jurisdictions in this area. Such arrangements will introduce trade-offs between achieving the objectives of the National Law and those related to safety in other areas of transport (such as light rail, ferries and buses). The arrangements will also mean that there will be duplication in rail–system administration (such as human resources, legal or accounting) which could add to the national cost of rail regulation. 

9.2
Who will be affected by the reform?
The rail industry employs around 47 000 people
 and is run on around 43 000 kilometres of track (ATSB 2011). The industry is responsible for around 0.5 per cent of Australia’s GDP (PC 2007a, p. 20) and has annual revenue of nearly $13 billion
. 

The two main areas of operation are passenger transport and freight transport. Passenger transport is concentrated in Australia’s capital cities, dominated by Sydney and Melbourne (BTRE 2006). The main areas of freight transport are ore and minerals, grain and non-bulk freight. The split between freight and passenger train movement is approximately 40 and 60 per cent respectively of total train kilometres (NTC 2011, p. 10).

The three main groups likely to be affected by rail safety reforms include: 
· rail operators;
· beneficiaries of improved safety outcomes (including train passengers, pedestrians, train crew, track maintenance workers, freight customers and the community more generally); and
· regulators and investigators.
Rail operators

As of October 2010, there were 164 safety-accredited rail operators in Australia (NTC 2011, p. 145). The costs associated with different rail safety arrangements are borne by rail operators who operate across multiple jurisdictions. Commenting on the impact of multiple rail safety arrangements, the Bureau of Transport and Regional Economics (BTRE) said:

When a player moves across regulatory interfaces, the bridging (transaction) costs can include significant management resources. Specifically, those management resources can represent considerable opportunity costs, notably where the attention and proactivity of key safety managers is diverted to managing the multiple regulatory systems. Further, additional resources are also required for tailoring the training and auditing for each system. Managers also need to devote time to seek and maintain consistency, especially when facing unilateral regulatory decisions. (2006, p. xxv)

Around one quarter of Australia’s rail operators operate in more than one State or Territory (table 9.1). The reforms are intended to reduce the costs of transport companies operating across jurisdictions. They will also affect contractors who work with rail operators across jurisdictions. 

Table 9.

 SEQ Table \* ARABIC 1
Rail operators working in both single and multiple jurisdictions in 2011

	
	Number of jurisdictions operators are working in:
	Total no. of firms

	
	1
	2
	3
	4
	5
	6
	7
	

	No. of firms
	127
	16
	9
	2
	6
	4
	0
	164


Source: NTC (2011, p. 145).

Beneficiaries of improved safety outcomes
In 2010, 28 people died as a result of rail accidents in Australia (ATSB 2011).
 There were also a significant number of serious injuries as well as property loss due to accidents. Rail accidents affect not only those who die or are injured in an accident, but also those who witness accidents, as well as others in the community (including the family of the person who dies or is injured, as well as the community more generally due to lost productivity when someone dies prematurely or is disabled).
Although nationally consistent data are not available to calculate the extent of injuries (as jurisdictions have different interpretations of what constitutes a serious injury (ATSB 2011)), rail safety trends appear to have improved over the past decade. The data suggests fatalities have declined by around 55 per cent over the period 2001 to 2010, although there is significant variation between the years, reflecting particular incidents (figure 9.1). 
Over the last decade, level crossings accidents (figure 9.2, left hand panel) and people being struck by a train (right hand panel) are the two largest causes of fatality. Only a small proportion of rail fatalities (that is, 5 per cent of the total) are the result of a train crash.  

Figure 9.

 SEQ Figure \* ARABIC 1
Rail fatalities in Australia, 2001 to 2010a
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a(Figures are on a six monthly basis.
Data source: ATSB (2011).
Figure 9.

 SEQ Figure \* ARABIC 2
Rail related fatalities by nature and affected groups,
2001 to 2010a,b
	Nature of accident 
	People affected
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a Data provided on request by the Rail Safety Regulators Panel b Data excludes suicides and accidents that occur due to trespass which collectively represent 85 per cent of all rail related fatalities. Cases of trespass are excluded as in practice it is difficult to distinguish between a case of trespass and suicide in a timely manner. Data also excludes Western Australia and South Australia.
Data source: Rail Safety Regulators Panel (2011, unpublished). 
Accident occurrences have also been trending downwards (where an occurrence is defined as any reportable safety breach, whether or not that resulted in an economic cost or loss) (figure 9.3). However, the reliability of these data are diminished by differences in the definitions of an ‘occurrence’ between jurisdictions. One benefit of national safety regulation will be that the National Regulator will be better able to align safety data to provide a clearer indication of such trends.
Figure 9.

 SEQ Figure \* ARABIC 3
Trends in occurence of rail accidents, 2001 to 2009a
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a(Figures are on a yearly basis.
Data source: NTC (2011, p. 148).
Regulators and government administration

There are currently seven state regulators in Australia who manage rail safety, along with a number of other roles in New South Wales and Victoria.
 The introduction of the National Law will result in some of these regulators being replaced by a regional branch of the National Regulator. In other cases the existing regulator will remain and work with the National Regulator under a service level agreement. Under these arrangements, existing state bodies will remain and their employees will work as delegates of the national body with regard to rail safety matters.
9.3
Understanding the direct impacts of the reforms
COAG’s rail safety reforms have the potential to improve outcomes in a number of areas: 

· safety;
· regulatory burden;

· operational costs for  regulators; and

· productivity gains from increased interstate competition. 
Better safety outcomes
Greater regulatory uniformity reduces the complexity of safety requirements facing inter-jurisdictional rail operators and drivers, and can contribute to more consistent compliance and improved safety outcomes.

The reforms have also resulted in more stringent safety regulations. Both the Model Law and the proposed National Law have sought to improve safety either by strengthening the regulations or by ‘adopting best practice’ from the existing laws. Some examples include:

· strengthening drug and alcohol management;
· strengthening fatigue management; and
· introducing interface agreements, which provide a framework for consultation around areas where rail infrastructure interacts with utilities and roads.
A single investigator, that is independent of regulators, may also improve safety outcomes. Under some existing arrangements, there is scope for conflicts of interest where investigators are making judgements about whether the safety standards are met as well as whether the existing standards (which they have set) are adequate. This conflict was commented on in the investigation into the Ladbrook Grove rail inquiry:

… it was inappropriate for the safety regulator to carry out the function of investigation since it might be necessary for the investigation to examine the decisions and activities of the safety regulator itself. (HSC 2001, quoted in NTC 2009, p. 85)

Reduced regulatory burden
A more harmonised rail safety regulatory system will remove the differences that currently exist between the regulatory systems of various jurisdictions. Operators and their suppliers should face lower compliance costs because there will be a single law (rather than multiple laws and hence fewer pages of legislation to be across) and one regulator rather than multiple regulators to interact with. 

Lower operational costs for the regulator

The move to a national rail safety regulator should result in future government cost savings by reducing duplication in areas such as assessing applications for accreditation, research, and back office functions such as human resources and accounting. Gains could also be expected from having a consistent approach to data collection and a larger pool of accepted safety measures to draw on. 
While cost savings may be found in this area, the extent to which they are realised will largely depend on how effectively existing State and Territory regulators can merge into the national setup. 
Productivity gains resulting from improved interstate trade
Multiple rail safety laws and regulation increase the costs associated with operating across jurisdictions and as a result could discourage interstate competition. The NTC observed that: 
Within the rail industry additional administrative requirements for dealing with each regulator may distort competition within the above rail freight market, by discouraging operators from expanding into other jurisdictions. (2009, p. 19)
The credible threat of a competitor moving interstate can be enough to drive competition, a point made by ACIL Tasman:

… when working for a bidder for Westrail, we met two mineral companies who wanted to seriously pursue the possibility of using an alternative rail operator because of dissatisfaction with the service they were then getting. We have been involved in similar cases with mining and grain clients in other states. The ability of alternative railways to be able to enter new areas, or credibly threaten to do so, is enhanced if the safety regime is similar to one they are already familiar with. (ACIL Tasman 2003, p. 6)
Competition between rail and other transport services, primarily road freight, may also be affected. As the BTCE has said:

Harmonisation can significantly improve the standard of service that can be supplied to consumers. This can include reducing journey times and increasing the punctuality and reliability of services. These improvements can improve rail’s competitive edge relative to road and thereby enable it to gain traffic. (BTCE 2006, p. 43)

A respondent to a report into rail safety also observed:

Most customers are reluctant to accept the additional time taken for projects to be finalised due to regulator compliance complications. In some cases customers have looked at alternative modes of transport. (Synergies Economic Consulting 2008, p. 35)
If the reforms reduce impediments to business in establishing and maintaining operations across jurisdictions, competition between rail service providers would be increased. This process would provide operators with the incentive to lower costs through innovation or organisational change and in doing so improve productivity.

9.4
What are the direct impacts of the reforms?
There are a number of qualitative and quantitative studies of rail safety reforms. In this study, the Commission drew on:

· the three Regulatory Impact Statements (RISs) prepared by the National Transport Commission (NTC 2006, 2009, 2011) for estimates of the impacts of improvements to safety; and
· a consulting report into the regulatory costs of rail safety regulation (Synergies Economics Consulting 2008) for estimates of business costs
Improvements to safety

Three RISs undertaken for the Model Bill, the National Regulator and independent investigator and the National Law all identified potential improvements in safety outcomes. The first two RISs (NTC 2006 and 2009) used a human capital approach to measure the value of avoiding injuries and fatalities based on the methodology of a Bureau of Transport and Regional Economics
 (BTRE 2002) report on Rail Accident Costs in Australia (box 9.3). This method characterises people as labour inputs and measures the cost of accidents as the labour lost as a result of death and injury. It also includes a valuation for household labour and quality of life. 

	Box 9.

 SEQ Box \* ARABIC 3
Economic costs of rail accidents and incidents 

	The most complete analysis of the costs of rail accidents is a Bureau of Transport and Regional Economics report titled Rail Accident Costs in Australia (BTRE 2002). The approach in this report was subsequently adopted by the NTC in developing the Regulatory Impact Statements for rail safety reform.

The BTRE estimated that the total cost of rail accidents that occurred in 1999 was around $133 million (excluding rail-related incidents such as level crossing accidents, estimated to be $32 million, and rail-related suicides and attempted suicides). The average economic cost of a fatality was estimated to be around $1.9 million, a serious injury around $27 000 and a minor injury about $2000. 
These estimates were net present values of all the costs (including future costs) associated with accidents occurring in 1999. The estimated costs were broken up in the following manner:
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Workforce productivity costs are the wages that people do not earn due to death or disability as the result of a rail accident. 

Household productivity costs are a value assigned to work that can no longer be performed around the house, such as cooking or cleaning, due to injury or death.
Property damage is a measure of the property loss that is a result of rail accident. This includes rail infrastructure, such as rail carriages and other objects that may be damaged in a collision, such as cars in level crossing accidents.

Medical costs include inpatient costs, ambulance costs and medicine.

Quality of life is trying to capture elements such as pain and suffering and the loss of freedom that can be associated with a long term disability. It was estimated using a method derived from compensation payments for traffic accident victims awarded by the Traffic Accident Commission in Victoria.
Other costs include the delay of rail travel, lost cargo and emergency services costs.

	Source: BTRE (2002).

	

	


The NTC’s 2011 RIS estimated the value of avoiding injury and death using a willingness to pay approach, based on the estimates provided by the Office of Best Practice Regulation (OBPR 2008). This is now the preferred method for valuing the risk of death and injury and is derived using surveys and by directly observing people’s preferences for avoiding risky behaviour.

While the two methods give different values, they are based on the same underlying estimate of safety improvements (such as a reduction in fatalities). Importantly, estimates that are made using one method can be converted to the value they would be under the other method. Estimates derived under each method suggest that rail safety reform, if fully implemented, could reduce the costs of rail accidents in Australia by around 10 per cent (table 9.2).
Table 9.

 SEQ Table \* ARABIC 2
Estimated cost impacts of safety improvements from full implementation of rail safety regulatory reforma,b
$ million (unless otherwise stated)
	Reform
	Human Capital Approach
	Willingness to pay approach

	
	Annualised estimate
	10 year NPV
	Annualised estimate
	10 Year NPV

	Model Law
	9.2
	69.2d
	15.3
	115.2

	National Regulator
and Investigator e
	0.8-4.9
	6-37
	1.3-8.2
	10.0-61.6

	National Law e
	3.2-7.9
	24.0-59.5
	5.3-13.1
	40-99

	Total gain in 2011c
	14.7-23.8
	
	24.4-39.6
	

	Total cost of rail accidents in 2011
	187
	
	311.7
	

	Cost decrease as a percentage of total rail accident costs
	7.8-12.7 per cent
	
	7.8-12.7 per cent
	


a To convert estimates from the human capital approach to the willingness to pay approach, multiply by 1.664. This is because the willingness to pay approach gives a dollar value to death and injury 2.21 times as large as the human capital approach (NTC 2011, p. 149). As death and injury makes up 55 per cent of the total value (property loss makes up the other 45 per cent), this provides a conversion factor of 0.55*2.21+0.45*1 = 1.664 b Annualised estimates were converted from 10 year NPVs using a uniform yearly estimate and a discount rate of 7 per cent (as used in the original RISs). c Sum of the above estimates after adjusting for inflation. d The 2006 RIS does not give an estimate of safety per se. Rather, it estimates the total potential improvements in safety and suggests that in order for the reform to be cost effective, 22.2 per cent of this total improvement would need to be as a result of safety regulation reform. The value used here is the smallest value they estimate that would make the reform cost effective. e Figures were represented as ranges in the original RISs.
 Sources: NTC (2006; 2009; 2011).
Evidence on the ground
As some of the reforms have been in place for a number of years, it should be possible to observe the safety performance of the states that implemented the reforms earliest and compare the results with their performance before the reforms. The problem with this approach is that due to the highly variable nature of rail safety data, it is difficult to distinguish between a change in trend and natural variation (a ‘lucky’ year). The NTC (2011) came to a similar conclusion:
Due to the nature of rail crashes, in which multiple fatalities may result from a single crash, in combination with the overall low number of crashes and other major incidents, it is difficult to draw reliable conclusions on any trends from the casualty data alone. (p. 11)
As there are only a few data points available since the Model Law, it is not possible to detect any change in the longer–term safety trend. And, even with a longer dataset, distinguishing the impact of changes in rail safety resulting from the regulatory reforms from other influences (such as improvements in technology) is likely to be difficult. 
There is also the question of whether it is possible for regulatory reform to significantly improve rail safety. Rail is considered a relatively safe mode of transport and consultations made in preparation for this discussion draft suggest that the systems in place to manage rail safety work well. The NTC (2006) describes the current situation as such:
Rail is a relatively safe mode of transport. There is little evidence available (e.g. indications of poor or worsening safety outcomes) to warrant major changes to the existing regulatory approach (e.g. a change towards adoption of a more prescriptive regime). Moreover, the outcomes of inquiries into rail accidents and rail regulatory structures indicate that the capacity of governments to deal with complex organisations and complex safety problems through rules alone is very limited. (NTC 2006, p. 3)
Transport Safety Victoria also said that ‘no diminution in safety’ was an important goal of the reforms, rather than considering large potential gains (sub. R3, p. 2).
This is also consistent with the latest NSW Rail Industry Safety Report that reports that the rate of passengers transported to hospital as a result of injury on railway property, per passenger journey in 2009-10, was lower than the comparable figure for Great Britain (ITSR 2011).

On the other hand, international comparisons of rail fatalities in OECD countries published by the Australian Transport Safety Bureau found that:
The number of railway accident deaths per 100,000 population in Australia remained above the OECD median until the early 1990s and stayed close to it thereafter. ((ATSB 2004, p. 3)
The OECD study also found that the United States and the United Kingdom significantly outperformed Australia in 1999, the last year of the study. At this time, the Australian rate of fatality per capita was more than four times as high as in these countries. While the authors cautioned against drawing too many conclusions from these results for technical reasons,
 and the data is now dated, the results suggest some scope for rail safety improvement in Australia through Seamless National Economy reforms.
Some reasons why the initial estimates may be high

The safety improvement estimates from the RISs were made before the policies were implemented. As such, they are expected benefits rather than actual benefits. As discussed in section 9.1, the Model Law reforms were less successful than expected, which suggests that the estimates of potential improvements may have been higher than the realised benefits.
Predicting safety trends is also difficult, and the estimates are, by necessity, highly assumption driven. This means that while studies may seek to make the estimates as accurate and meaningful as possible, there is still substantial uncertainty. 
Based on previous research and consultations during this study, the Commission’s assessment is that further improvement in the area of rail safety could be achieved with the full implementation of the reforms, although the potential may not be as large as indicated by the upper bounds of initial estimates. Importantly, there is still much uncertainty around the size of these benefits. 
For the purposes of this study, the Commission has assumed a 10 per cent improvement in safety outcomes, which is near the midpoint of the estimates from the RISs. It has also benchmarked its estimate of impacts to those provided by the ‘human capital method’ which aligns with the economy-wide framework adopted by the Commission in this study. 
Calculating the direct benefits of safety improvements

The human capital method suggests that the total ‘annualised’ cost of rail accidents in 2011 dollars is of the order of $187 million (table 9.2). If a 10 per cent reduction in these costs could be achieved, an ongoing saving of $18.7 million per year would be provided. The Commission has attributed the estimated cost savings in the same proportions as in the 2002 BTRE study (box 9.3). Applying these shares:
· lower property costs could amount to $7.9 million per year (or 42 per cent of savings) — such a reduction would typically be realised through lower production costs;
· increased workforce productivity could amount to $3.9 million per year (or 21 per cent of savings) — with average yearly earnings of $70 910,
 this would equate to 55 full time equivalent workers added to the economy; and 

· lower medical costs could amount to $0.3 million per year (or nearly 2 per cent of savings) — under liability arrangements, such costs would largely be borne by rail operators and hence savings would be observed as a decrease in cost to business.

Improvements in ‘quality of life’ and ‘household productivity’ accounted for 12 and 20 per cent of estimated benefits, respectively. Such benefit capture reduction in elements such as pain and suffering and household losses (box 9.3). While these are potential significant benefits, they are predominately non-market effects. Because of this they are not incorporated in the estimated direct effects of reform due to the difficulty in assessing possible realised impacts on the economic activity.
Reduced compliance costs from a national approach
A 2008 study by Synergies Consulting estimated the regulatory burden associated with inter-jurisdictional differences in rail safety regulation to be around $10.5 million per year. This study was based on a survey of the major rail organisations in Australia.

Adopting the methodology used by NTC (2009, p. 71), the Commission estimates that around 50 per cent of such compliance costs ($5.25 million) have been eliminated by the Model Law reforms.
 It is estimated that a further 30 per cent ($3.15 million) will be eliminated by the National Law, resulting in a combined compliance cost reduction of $8.4 million.
The ongoing operating costs of regulators
In the longer term, the costs of enforcing rail safety regulation could be expected to decrease. This is because of the consolidation of administration costs (including rail safety policy and overhead costs) into a single body, as well as efficiencies occurring from only having to interpret a single set of regulations. However, as discussed above, for these efficiencies to occur, it would be important for the National Regulator to replace the existing state based functions, rather than just add to them. 

The ongoing costs will largely depend on future policy choices, including whether the States continue with service level agreements with the National Regulator in the long term. Commenting on the likelihood of cost savings from regulators, NTC (2009) said:

Ministers noted in 2008 that in the options for a single, national rail safety regulatory framework would allocate no less resources allocated to the rail safety regulatory task. This decision sets a minimum resourcing benchmark. (p. 14)

In its assessment, the Commission has estimated that aside from the transition costs, there will be no change in the ongoing operating cost of regulators, without further policy change.
Efficiencies from improved competition?

While the RISs (NTC 2006, 2009, 2011) and other studies (Synergies Economic Consulting 2008) suggest that the national rail safety regulatory reforms will promote additional interstate competition, there are no quantitative estimates of the benefits that have been achieved or can be expected in the future.
For a benefit to be achieved it will be necessary for the regulatory burden to decrease enough to significantly change production choices. For example, to encourage a firm to operate in a state in which they previously did not. The current regulatory burden is very small as a proportion of total operating costs of rail businesses. It is therefore unlikely to play a major role in determining the entrance of a firm into a new market. 

As noted in the discussion draft, the benefits in this area are likely to be positive, but small. Given the difficulty associated with quantifying any such benefits, the Commission did not provide estimates in the discussion draft. The Commission has not received additional information on the possible scale of any such effects that would support quantification in this final report.  
9.5
Indicative costs of achieving reform
The costs of achieving reform can be distinguished into two groups, transitional costs and the ongoing costs of more stringent regulations.

Transition costs

Both stages of rail safety reform require changes in the operating procedures of rail industry participants and regulators alike. In response to the implementation of the Model Law, state–based rail regulators have had to learn to work within the new system as well as communicate the changes to industry. Rail operators have had to adapt to the new regulatory system, adjusting to the changes and adapting their operating practices in some areas. In doing so, they will incur the one-off regulatory compliance costs.

The introduction of a National Regulator and National Law has seen the creation of the National Rail Safety Regulator Project Office, which has been tasked with setting up an office and transferring staff to a national system. There are also one-off transition costs incurred by state-based regulators as staff time is spent preparing for the transition. 

Cost to operators
In the National Law RIS, it was estimated that the one-off transition costs to rail operators would be $4.8–10.6 million (NTC 2011, p. ix). As the RIS into the Model Law does not give an estimate of this effect, the Commission has assumed that the costs will be similar. In both cases the midpoint of the estimated range, $7.7 million, is used. 

Cost to regulators

The transition to a model law required a significant effort by state regulators in terms of learning the new system and adapting their processes to implement it. This involves training staff as well as explaining the changes to industry. In its submission to this study, Transport Safety Victoria suggest that the current reforms:
… continue to draw significant internal resources in terms of providing input on the finalisation of legislative/ policy issues, assisting in the multiple working groups setting up the new regulator, assisting our staff to implement new legislation, implementing governance/ organisational changes etc. This represents a significant cost incurred by government agencies … (sub. R3, p. 2)
The Commission understands that it is difficult for regulators to separate out the one-off costs that occur due to this transition from other, ‘ongoing’ costs. In this report, and in the absence of indicator information on transition costs to State and Territory governments, an indicative estimate of the one-off cost from the transitions to the Model Law and the National Law of $5 million each ($10 million in total) has been included.
The establishment of the National Regulator involved setting up a new office and negotiating an enterprise bargaining agreement with the new staff. This process is being funded by the Australian Government. Consultation in the course of preparing this report indicated that while the cost is still to be finalised the final outlay is likely to be less than $10 million. For the purpose of this study, this indicative estimate has been adopted. 
Ongoing cost of compliance with stronger regulations

As discussed earlier, some aspects of the safety reforms have amounted to more stringent regulations, or a ‘higher bar’, to pass accreditation. For example, under the national regulations all operators must comply with rules around fatigue management. In such areas, it is important to count not only any safety improvements from the changes, but also any increased compliance costs of business.
There is little quantitative evidence available in this area. The NTC estimated that the additional ongoing compliance costs to business of the model legislation would be around $2 million (NTC 2006, p. 51). The more recent RISs (NTC 2009, 2011) do not separate out estimates of compliance costs in this way.

For the purpose of this report, an indicative estimate of, the costs to rail operators of complying with stronger regulations could be around $2 million per year for the Model Law and an additional $2 million per year as a result of the National Law.

9.6
Summary of effects
Overall, the rail safety reform should deliver a small ongoing net benefit to rail operators. This benefit should accrue mainly through reductions in costs due to a more unified national system and reduced property loss (table 9.3). Achieving this benefit, however, is estimated to entail some one-off transition costs and (lesser) ongoing additional regulatory compliance costs. Government regulators are also estimated to incur additional, one-off, transition costs in moving to a more national framework. 

Table 9.

 SEQ Table \* ARABIC 3
Summary of estimated impacts from rail safety reforms
$ million (2010-11 dollars unless otherwise stated)

	
	Annual longer-run ongoing direct impacts
	One-off direct impacts  (transition costs)

	
	Realised
	Prospective
	Realised and prospective
	Potentiala
	

	Business operating and compliance costs
	
	
	
	
	

	
Reduction in business compliance costs due to a more unified national system
	5
	3
	8
	..
	(15)

	
Decreased property loss as a result of improved safety
	4
	4
	8
	..
	..

	
On-going increases in business compliance costs due to more stringent regulation
	(2)
	(2)
	(4)
	..
	..

	Decreased medical costs as a result of improved safety
	0.2
	0.1
	0.3
	..
	..

	Increased workforce participation as a result of improved rail safety (no. of persons)
	3 persons
	52 persons
	55 persons
	..
	..

	Transition costs incurred by rail regulators
	..
	..
	..
	..
	(20)


.. zero or none estimated. Estimates in brackets ( ) represent cost increases. a Potential impacts relate to measures that are yet to be implemented, but which are sufficiently likely to be implemented in the future. Realisation of potential direct impacts will require continued commitment and sustained effort.
Source: Commission estimates.
In this assessment, these benefits and costs are deemed to accrue concurrently with the regulatory changes. Thus, any benefits and transition costs associated with the adoption of the Model Law are assessed as realised, with benefits (and costs) associated with the introduction of the National Law accruing from its scheduled introduction in 2013. 

Increased workforce participation from reduced fatalities are assessed as likely to accrue gradually over 40 years, starting with the introduction of the Model Law then increasing at a greater rate following the introduction of the National Law (thus the ‘prospective’ column in table 9.3) reflects the combined impact of both reforms).

In all other areas, realised benefits are entirely due to the Model Law and prospective benefits are entirely due to the National Law (and will accrue immediately after it comes into effect).
9.7
Opportunities for improvement
The introduction of the National Law will result in a single National Regulator interpreting a single law for all railways in Australia. This is the culmination of an extended period of regulatory reform. To ensure the success of this reform process, there are a number of important issues for the rail industry and its regulators to manage. 
While the National Regulator will commence operation at the start of 2013, in practice there will still be a process of convergence between the operations of the States and Territories as the workers in the various jurisdictions learn to act as part of a national system. This will be particularly important in states that plan to work with the National Regulator under service level agreements. 

Beyond this, opportunities for improvement will emerge from experiences in implementing the National Law. Over time, when evidence emerges that it is ideal to change safety practices, the National Regulator needs to be able to respond accordingly. In principle, this should be easier to achieve under a national system. However, this process needs to be effective and transparent to maintain the confidence of the jurisdictions. If confidence is lost, it is possible that the States and Territories may reinstate their own state regulators and much of the work of reform will be undone. 
Another issue for the industry to manage is the transition to full cost recovery for the National Regulator, which is identified as a long-term goal. However, at this stage, both the timing and the methodology of this transition are still being determined. 
While outside the direct remit of the safety reforms considered in this chapter, Transport Safety Victoria also points to broader scope for improvement, stating:

… more fundamental sources of inconsistencies impeding a truly ‘national seamless economy’ remain to be addressed. This includes eg. a national approach for improving interoperability (e.g. in terms of consistency in key infrastructure like rail gauge or communication systems) and a more concerted national effort to harmonising the rail industry standards and rules that supplement the national legislative framework. (sub. R3, p. 3)
The Commission considers there would be merit in assessing the likely cost effectiveness of such possibilities in future rounds of rail reform and that appropriate coordination mechanisms should be maintained to consider and advance productivity enhancing reforms. 
�	Above ground refers to rail rolling stock such as engines and carriages. Below ground refers to the track and other fixed infrastructure.


�	This was subsequently amended to clarify a small number of issues in 2007.


�	However, in practice it can be difficult to distinguish a case where States disagree on the best response to a given risk, from a situation with a different underlying risk. 


�	New South Wales, Victoria and potentially Queensland.


�	ABS (Labour Force, Australia, Detailed, Quarterly, Cat. no. 6291.0.55.003, 2011).


�	ABS (Australian Industry, 2009-10, Cat. no. 8155.0, 2011).


�	This figure does not include suicides.


� The Independent Transport Safety Regulator in New South Wales, for example, is responsible for regulating buses, taxis and hire cars as well as railways.


�	Now known as the Bureau of Infrastructure, Transport and Regional Economics.


�	The study uses a fatality rate per capita as a measure of exposure to risk. However, this does not take into account relative levels of rail usage across countries, which may distort the results.


�	ABS 2011, (Average Weekly Earnings Australia, Cat. no. 6302, August), reports average weekly earnings as $1305.4. This was converted to a yearly rate.


�	The paper sent a survey instrument to 22 rail operators in Australia and received 8 responses. While this number is very low as a proportion of rail operators, the survey does claim to ‘include most of the major above and below rail operators in Australia’.


�	Although the model law was drafted in 2006, it was not implemented across Australia at the time that the Synergies consultation process took place.


� NTC 2011 (table 50, p. 197) estimate an overall economic cost to business for different policy options. However, this does not distinguish between higher costs of regulation due to stronger regulation and decreased costs occurring due to other reasons. Adding the estimates of the preferred options gave a value of $1-2 million per year, similar to the number given above. 





	204
	Impacts of COAG reforms —  Business regulation
	


	
	Rail Safety
	185



