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Food regulation
	Key points

	· In 2008, COAG agreed to develop nationally consistent approaches to monitoring and enforcement of food standards and improve food labelling policies and laws.

· While a food labelling review has been finalised, there has been no agreed regulatory changes to food labelling by COAG and the Australia and New Zealand Food Regulation Ministerial Council (ANZFRMC).

· A Code Interpretation Service (CIS) commenced in July 2011, removing the need for multi-state firms to seek advice on food standards from multiple regulators.

· The CIS is intended to improve the consistency of enforcement and monitoring of food standards and reduce the overall cost to business of advice on food standards.

· The ongoing benefits to applicants and other industry participants from using the CIS are estimated to be around $540 000 per year. 

· Achieving these benefits would involve the cost of CIS advice estimated to amount to around $240 000 per year. 

· Cost impacts on governments are expected to be minimal because of the cost recovery pricing of CIS’s advice.

· Opportunities for improvement include expanding CIS to food safety and primary processing and production, and improving food labelling policies and laws.

	

	


Legislative responsibility for food regulation resides with State and Territory governments. Over the last three decades, there has been a series of reforms aimed at harmonising Australia’s food regulatory system, with much of the reform momentum being in the last decade or so (box 12.1). A major review of food regulation — the ‘Blair review’ (1998) — found that the framework was ‘complicated, fragmented, inconsistent and wasteful’. It recommended an integrated and coordinated national food regulatory system with nationally uniform laws. Following this review, Australian governments agreed to move towards a national system of food regulation. 

In 2007, the Australian Government announced an independent review to examine ways to streamline Australia’s food regulations and develop a nationally consistent approach. This review — the Bethwaite review — was not completed. Instead, the review task was referred to the COAG Business Regulation and Competition Working Group for action. 
	Box 12.
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A brief history of reform and harmonisation

	1991: A centralised Australian authority for food — the National Food Authority (now Food Standards Australia New Zealand (FSANZ)) — was created that included food policy areas from the Department of Health and food standards areas from the Attorney-General’s Department (Federal Bureau of Consumer Affairs). FSANZ also has responsibility for developing inspection policies for imported food.

1994: A comprehensive review of the Australian Food Standards Code began. The process took nearly six years to complete and led to major changes to the Food Standards Code, including expanding the Code to cover New Zealand, and having standards focus on food categories rather than specific products. A Treaty was signed that joined New Zealand to the Australian Food Regulation System. 
1996: Initiatives by the Australian Government to reduce the regulatory burden on industry led to the Review of the Food Regulation System (the ‘Blair review’). 
1998: The Blair review (1998) found that approximately 150 Acts and secondary instruments controlled food in Australia, and concluded that the regulatory framework was ‘complicated, fragmented, inconsistent and wasteful’. The review recommended an integrated and coordinated national food regulatory system with nationally uniform laws and a co-regulatory approach. Following the review, the Australian, State and Territory governments agreed to move towards a national system of food regulation. 

2000: COAG signed the Intergovernmental Agreement on Food that established FSANZ. The Model Food Act that formed part of this Agreement became the basis of a national approach to food regulation, and included Model Food Provisions for State and Territory legislation.

2001: The first jurisdictions adopted Model Food Provisions (Victoria, South Australia, and the Australian Capital Territory).

2007: The Australian Government announced an independent review to examine ways to streamline Australia’s food regulations and develop a nationally consistent approach. The initial attempt — the Bethwaite review — was not completed and the review was referred to the COAG Business Regulation and Competition Working Group.

2008: COAG agreed to reform ANZFRMC voting arrangements, develop nationally consistent approach to monitoring and enforcement of food standards, and improve food labelling policies and laws.

2009: The last of the jurisdictions adopted the Model Food Provisions (Western Australia).

2011: COAG extended the Intergovernmental Agreement on Food to establish the Code Interpretation Service which provides interpretative advice on food standards. It is administered by FSANZ and its advice is to be adopted by all jurisdictions.

	

	


The Commission’s assessment of the likely direct impacts of food regulation reforms has required judgements to be made about the effects of reforms that have just been implemented. Judgements have also been required to assess the timescale over which benefits of these reforms may accrue. The results are exploratory and should be regarded as broadly indicative of the likely effects of the reforms.
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Reform objectives and changes
In March 2008, with regard to food regulation, COAG agreed to:

… accelerate development and implementation of reforms to reduce the regulatory burden on businesses and not-for-profit organisations, without compromising public health. (COAG 2008d) 
In the third version of the implementation plan for the National Partnership Agreement to Deliver a Seamless National Economy, COAG further agreed to three reform outputs for food regulation: 
· reform of ANZFRMC voting arrangements;

· national consistency in monitoring and enforcement of food standards; and

· improved food labelling policies and laws (COAG 2010b).
These outputs have been carried forward in all subsequent versions of the implementation plan (COAG 2010b). Changes associated with each output are discussed below. 
Changes to the ANZFRMC voting system

The changes proposed to the ANZFRMC voting system aimed to streamline the decision making process of the Ministerial Council. The changes included replacing requirements for consensus with requirements for a majority vote for draft food standards, and a two-thirds majority vote for other decisions. 
While there was agreement that requests for reviews of draft food standards would require a majority vote, no agreement had been reached with New Zealand to amend the voting arrangements so that all other resolutions could be carried by a two-thirds majority vote (CRC 2010). Therefore agreement was not reached on the proposed changes to the ANZFRMC voting processes. COAG, in August 2011, reported:

New Zealand has not agreed to further reform of ANZFRMC voting arrangements and as a result this reform cannot be taken any further. (COAG 2011a, p. 5)

There are no further plans to pursue these changes and the COAG Reform Council considers the reform of Ministerial Council voting arrangements to have been achieved (CRC 2012).
Nationally consistent monitoring and enforcement
A national approach to monitoring and enforcement of food regulation has taken shape through a series of reforms, with the creation of a single national authority for food policy in 1991 (FSANZ) followed by a succession of initiatives to reduce the regulatory burden on food businesses. Nevertheless, jurisdictional differences remain. In a previous study, the Commission observed: 
… a number of regulatory differences which either result in variable burdens being imposed on businesses in different jurisdictions and/or increase the costs of doing business across jurisdictions. (PC 2009a, p. XVII)
These differences can be attributed, in part, to the incomplete state of the ‘national approach’ to regulation, in that several key food standards have yet to be implemented (box 12.2). Differences can also be attributed to the autonomy afforded to jurisdictions by the Food Regulation Agreement in drawing up food legislation.
The combination of ambiguous food standards and different approaches to monitoring and enforcement means that regulatory decisions can differ between jurisdictions, even where national standards are in place. In practice, the variation that occurs can add to the regulatory compliance costs of firms that operate across jurisdictions (box 12.3). Those seeking advice on food standards have historically been required to duplicate their efforts, contacting different regulatory bodies in each State or Territory. Because of jurisdictional differences, firms often needed to comply with different interpretations of food standards by different enforcement agencies.

In December 2008, the NSW Supreme Court handed down judgement in Christine Tumney (NSW Food Authority) v Nutricia Australia Pty Ltd [13660/08] (Nutricia). The Nutricia judgment highlighted problems in the Food Standards Code related to enforceability and consistency across the jurisdictions. The judgement also brought to light problems with the existing drafting of the Code which have implications for the food regulatory system.
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Sources of jurisdictional differences in food regulation 

	The continuation of differences across jurisdictions is attributed to a number of factors:

· The process of harmonisation is unfinished. Some standards have taken several years to reach implementation, particularly in primary production and processing (PC 2009a). For instance, standards on eggs have only recently been finalised, and will take effect in November 2012. 

· Jurisdictions impose requirements additional to the model food provisions. This applies equally to core provisions in Annex A of the Food Regulation Agreement (FRA), including offences, defences, definitions, and provisions in Annex B, including monitoring, enforcement, licensing and auditing. As a result, for instance, compliance burdens for food businesses differ between jurisdictions.

· Adoption of the provisions in Annex B, which include monitoring, enforcement, licensing and auditing, is optional. With regard to these provisions, a jurisdiction may impose ‘whichever provisions it chooses to include’ (FRA 2008, Annex B, 11b).
· Quite separately to the issue of harmonisation, there has been a general shift in food regulation over the past 20 years towards less prescriptive standards (PC 2009). The shift towards an outcomes-based approach to food standards can of itself create jurisdictional variation. Outcomes-based standards, compared to prescriptive standards, ‘do not readily provide enforcement agencies with targets against which to measure compliance’ (FSANZ 2009) and can result in jurisdictional variation in interpretation and greater compliance costs for firms that operate in multiple jurisdictions. 

	

	


In the 2008 Ministerial Council Stakeholder Consultation Forum, one of the main themes of discussion was the need for consistent implementation and enforcement. 
Stakeholders emphasised the cost to business, and the inconvenience and lack of both certainty and clarity surrounding the inconsistent interpretation across jurisdictions and between regulatory authorities. (DoHA 2008, p. 1)

The solution reportedly suggested by stakeholders was an ‘independent organisation/referee’ to interpret food standards (DoHA 2008). 
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Stakeholders’ issues with the current system

	Businesses seeking advice on food standards have reported uncertain and often excessive waiting times, particularly when advice is sought from more than one regulator.

An example cited at recent consultations in 2010 was that there was a difference of two to over seven days between various jurisdictions providing advice on a simple straightforward query on a food standard at a crucial time in a new product processing stage. (DoHA 2010 p. 14)

A large business indicated that it took over two weeks to receive an answer from a State regulator on a relatively easy interpretive matter. (DoHA 2010 p. 17)

Differences in interpretation between regulators can increase compliance burdens.

The CMA can cite many examples where the uniform interpretation of regulations has been inadequate, making it difficult for companies to do business intra and interstate … For example the Victorian Food Branch of the Department of Human Services provided Company A with an interpretation on a functional health claim. This differed from the interpretation offered to Company A in another jurisdiction, namely New South Wales. (Confectionery Manufacturers of Australasia Ltd 2008, p. 6)

A large national retailer indicated that one state regulator had concerns that a supplier’s food product did not comply with a relevant food standard. It was the only food regulator to have that view where all other State and Territory food regulators were of the view that the relevant safety measures were in place. As a result, the retailer had to spend considerable time working closely with FSANZ, the supplier and the specific state regulator to convince them that no further action was required. (DoHA 2010 p. 18)

Recently, our supermarkets have received mixed advice from councils about the regulatory requirements for open fish displays. In Brisbane for example, we can display fish fillets but not in Cairns … In Victoria, our Werribee store is required to put plastic cloches over fish on ice … In many cases, our supermarkets have been treated differently to others (e.g. fish markets and wholesalers) who operate the same fish displays standards. (Coles 2011, p. 2)

	

	


A Code Interpretation Service
The Intergovernmental Agreement for Food Reforms (IGA for Food) was signed in February 2011 and stipulated that a centralised interpretation service (now known as the Code Interpretation Service or CIS) be established to provide non-adjudicatory advice on the Food Standards Code. The objective of the service was to:

… enable a nationally consistent approach to the way in which food standards are interpreted and enforced by jurisdictions. (COAG 2011a, p. 5)

In December 2011, the COAG Reform Council reported that this had been achieved:

An Intergovernmental Agreement to establish the centralised interpretive advice function was considered and signed by COAG, and … [the output of] national consistency in monitoring and enforcement of food standards has been achieved. (CRC 2012, p. 135)
The CIS became operational in July 2011 and is administered by FSANZ. The CIS applies to general food standards and food product standards (chapters 1 and 2 of the ANZFS Code). Extending the CIS to other areas such as food safety and primary production and processing (chapters 3 and 4 of the Code) will be considered in a review to be undertaken in 2013.
 
As a centralised service, it enables multi-state firms to avoid seeking advice from several different regulators on such issues. As a provider of advice that is adopted nationally, the CIS also enables multi-state firms to obtain a common interpretation of food standards that is applicable across jurisdictions.

The scope of the CIS advice is restricted to interpretations of existing food standards. FSANZ will not provide advice where the application:
· seeks advice about compliance;
· relates to a specific product, or is otherwise specific only to the applicant; or

· relates to a matter about which there is current enforcement action. (FSANZ 2011a, p. 7)

The service does not replace other regulatory functions. For example, it is not an approval process for individual products or a means to appeal an action of enforcement.

The CIS operates on a cost recovery basis, meaning that applicants pay for the service. Costs differ according to the complexity of the issue (table 12.1). In comparison, State and Territory regulators provide advice on food standards free of charge. 

More complex applications to the CIS require a greater extent of external legal advice and consultation with States and Territories. CIS advice on applications is published on the FSANZ website and can be used by others in the industry, thereby reducing duplicative efforts in providing advice and improving transparency. The wealth of public interpretive advice will build over time.
Table 12.
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FSANZ projections for demand and revenue per year
	Level of cost/ complexity
	Total cost per application
	FSANZ projected demand
	Projected administration fees retained by FSANZ
	Projected fees paid for external legal advice
	Projected total expenditure on applications

	
	$
	No.
	$
	$
	$

	Level 1
	8 105
	6
	18 630
	30 000
	48 630

	Level 2
	13 105
	7
	21 735
	70 000
	91 735

	Level 3
	18 105
	4
	12 420
	60 000
	72 420

	Level 4
	23 105
	1
	3 105
	20 000
	23 105

	Total
	—
	18
	55 890
	180 000
	235 890


Source: Adapted from FSANZ (2011a).
Reform to food labelling

There have yet to be any regulatory reforms implemented intended to improve food labelling policy and laws arising from the Seamless National Economy reform stream. 
Towards fulfilling the COAG objective to ‘improve food labelling policies and laws’, COAG agreed that the Ministerial Council undertake a comprehensive review of food labelling law and policy and provide a progress report back to COAG, through the BRCWG, by July 2009. At its July 2009 meeting, COAG agreed to a terms of reference for the review. The review was to cover matters related to Seamless National Economy reform and other reform areas: 

Through COAG, all Australian governments have committed to regulatory reform to create a seamless national economy, reduce the regulatory burden without compromising public health and safety and maintain or increase the competitiveness of Australian businesses. 

As part of its prevention stream of work in the health policy arena COAG has also agreed to tackle the burden of chronic disease, which raises issues of relevance to the food regulatory system. (COAG 2009f) 
In consideration that new food labelling requirements could impose regulatory burdens and costs on business and consumers, the terms of reference recognised the importance that all food labelling laws:

· are evidence based and effective at achieving their policy purpose; 

· do not impose unjustifiable regulatory burdens on business; and 

· are capable of being enforced in an effective, proportionate and consistent manner. (COAG 2009f)

Within this context, the review panel was required to examine a wide range of matters and make recommendations (box 12.4).
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Requirements of the food labelling review panel

	The review panel was required to:

1. Examine the policy drivers impacting on demands for food labelling. 

2. Consider what should be the role for government in the regulation of food labelling. What principles should guide decisions about government regulatory intervention? 

3. Consider what policies and mechanisms are needed to ensure that government plays its optimum role. 

4. Consider principles and approaches to achieve compliance with labelling requirements, and appropriate and consistent enforcement. 

5. Evaluate current policies, standards and laws relevant to food labelling and existing work on health claims and front of pack labelling against terms of reference 1-4 above. 

6. Make recommendations to improve food labelling law and policy.

	Source: COAG (2009f).

	

	


In October 2009, ANZFRMC commissioned the independent review of Australian food labelling (the ‘Blewett review’). The cost of the review was $936 700 and was shared by the Commonwealth Government and the state and territory governments using the Australian Health Ministers’ Advisory Council cost-share formula (the Hon Catherine King, pers. comm., 25 January 2012).
 The review panel received 134 submissions from industry, government, researchers and Members of Parliament and political parties, and over 6000 submissions from individual consumers. 

The review’s final report — Labelling Logic (Blewett et al. 2011) — was released in January 2011, and included 61 recommendations. Key themes of the recommendations  included: 

· A comprehensive nutrition policy be developed that includes a framework for the role of food labelling. 
· A risk hierarchy classification of food labelling regulation that governs the initiation of regulatory action under which regulatory action in relation to food safety, preventative health and new technologies should primarily be initiated by government. Regulatory action on other issues related to ‘consumer values’ would be initiated largely by industry.

· Traffic light labels would be made mandatory where high-level health claims are made on the label.

· New technologies for processing foods would be indicated on the label for the first 30 years after entry into the human food supply. This would apply to technologies that currently trigger a pre-market food safety assessment, such as foods treated by irradiation or produced using gene technology.

· Improved enforcement of food labelling standards, requiring greater resources from regulators.

· Establishment of a food labelling bureau to operate in Australia and New Zealand.

Some of the recommendations in the Blewett review, such as traffic light labelling, reflect objectives that relate to preventative health rather than reducing business costs characteristic of Seamless National Economy reforms.

The finalisation of the independent review and the release of the final report occurred in accordance with COAG’s reporting milestones (CRC 2011). 

Response to the Blewett review

In November 2011, the Australian Government outlined possible next steps for food labelling reform (Roxon and King 2011). At the subsequent first meeting of the Forum on Food Regulation (which replaced the ANZFRMC), the Food Ministers considered the recommendations of the Blewett review and agreed on a number of key initiatives (box 12.5). 
At the time of writing, no further timetable or Seamless National Economy milestones had been agreed regarding the implementation of improvements to food labelling.

Previously, the COAG Reform Council observed that the Seamless National Economy milestones for the ‘finalisation and full implementation of reform by 1 July 2011’ were not clear (CRC 2010, p. 164). The Council suggested COAG amend the milestone to clarify the proposed reform. The milestone was not included in the 13 February 2011 version of the implementation plan and the Council did not include it in its 2010-11 performance report (CRC 2012). 
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Forum on food regulation response to the Blewett review

	In December 2011, the Forum on Food Regulation (Forum) issued a response to the review. The Ministers agreed on a number of initiatives.
· Food Labelling Hierarchy — to develop a framework that will guide decision making on food labelling matters using a hierarchy consisting of food safety, followed by preventative health and consumer value issues. It was agreed that any new technology would be considered on a case-by-case basis against this hierarchy. 
· National Nutrition Policy — to develop a comprehensive National Nutrition Policy and a guideline document that will outline the expectations of FSANZ in relation to the role of food standards in supporting public health objectives.
· Front of Pack Labelling — to lead a collaborative process with industry, public health and consumer groups to develop an easily understood, interpretive front-of-pack labeling system for foods within a year.
· Pregnancy warning labels on alcohol — to warn about the risks of consuming alcohol while pregnant. Industry is to be given the opportunity to introduce appropriate labelling on a voluntary basis for a two-year period before regulating for this change. 
· Health claims — to consider a new standard for Nutrition, Health and Related Claims to help inform their decision on the Labelling Review recommendations. FSANZ has been asked to undertake broad consultation on the draft standard. 

	Source: FSANZ (2011c).
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Who will be affected by the reforms?

At this stage, the only substantive food regulation reform that has been implemented is the establishment of the CIS. This section therefore focuses on those groups directly affected by this aspect of food regulation reform: 
· businesses in the food supply and distribution chain;
· consumers; and

· governments and regulators.

In addition, groups that could be affected by food labelling policy or law reform are also identified. 
Business
Activities involved in the supply and distribution of food are wide ranging and large in terms of value. Household final consumption of food in 2010–11 was $77 billion.
 Retail turnover for food in 2010–11 was $98 billion.

The businesses most likely to be impacted by the CIS are in food manufacturing or food retailing. Food product manufacturing (ANZSIC division C.11) had total sales of $75 billion in 2009–10, with industry value added of almost $17 billion. Food retailing (ANZSIC division G.41) had total sales of $100 billion in 2009–10, with industry value added of $18.5 billion.

Furthermore, harmonisation around food standards has more potential to affect food businesses that operate in more than one jurisdiction:

The advisory service is seen to be more of an advantage for businesses that operate across jurisdictions and it is anticipated they will be the main users and beneficiaries. (DoHA 2010, p. 56)

Such businesses are therefore the most likely to use the CIS. This is because FSANZ negotiates each case with all States and Territories, and this is likely to be reflected in the cost of the service. 
Firms operating across jurisdictional lines are also likely to account for the majority of the food industry by value. Among such firms, those likely to be impacted by the CIS include: 

· food retailers that operate stores in several jurisdictions; and

· food manufacturers whose products are sold in various jurisdictions. 
Prevailing estimates suggest that the markets for food retail and food manufacturing are both highly concentrated.
 It is likely that multi-jurisdictional firms comprise (by value) at least three quarters of food manufacturing and well over half of food retailing. 

In regard to food labelling, businesses involved in all stages of food supply and distribution may be affected by food labelling reform — with labels being a key marketing tool. Reforms in this area will have impacts on businesses costs of labelling and compliance, as has been the case in the past (box 12.6). It has been suggested that some recommendations of the Blewett review, such as those regarding new technologies and genetically modified foods, have the potential to affect investment into research and development (Dairy Australia, sub. R2). 

The Commission notes that there are widely divergent views held by interested industry and consumer groups on the potential effects of moving to implement measures recommended in the Blewett review. And even with the benefit of the Forum on Food Regulation’s response, it is unclear what final measures will eventuate. It would therefore be too speculative to postulate, in this study, possible effects of what may emerge from governments’ deliberations over time.
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Past food labelling reforms have affected business costs

	Recent changes to food labelling requirements have involved additional costs to business. While the most direct costs relate to the redesign of labelling templates, several other cost areas may be affected.
· In 2002, more stringent labelling requirements were introduced in relation to allergens. The number of recalls attributed to labelling issues rose during transition to the new arrangements from 8 in 2002 to 40 in 2003. Subsequently, recalls declined gradually (PC 2009a).

· The standards for eggs, to take effect in November 2012, will include new requirements for the stamping of individual eggs. Ongoing costs of egg stamping are estimated at around $1.9 million per year ($800 000 attributed to medium and large scale egg producers, and around $1.1 million attributed to small producers) (FSANZ 2011d).

· Some businesses in the meat industry noted that changes to labelling requirements in relation to nutritional panels led to substantial transition costs (PC 2009a.)

On the other hand, some changes in labelling laws can lead to net benefits to business. For example, in the case of recent COAG reforms to wine labelling (chapter 13 of this report), the reforms are intended to harmonise requirements for domestic and export wine, and are expected to reduce the costs associated with duplication. In this case, the reforms are estimated to provide a benefit to business of $25 million per year.

	

	


State and Territory regulators

The establishment of the CIS does not alter the responsibilities held by various governments in regard to food regulation, in that States and Territories will remain in control of monitoring and enforcement of food standards (COAG 2011a, p. 5). For regulators, this will mean being consulted by FSANZ in the process of developing CIS advice. As the CIS becomes established, it may also mean a shift in interpretative workloads between the national and state regulators. 
Consumers

To the extent that the CIS lowers business costs, consumers could benefit indirectly through lower prices or improved service. However, the magnitude of business cost savings that would drive this consumer benefit would depend on the marginal benefit of the service to businesses. 
Nationally recognised advice from the CIS could also affect product variety. CIS advice could either result in more products being available in jurisdictions where they previously would not have gained access, or could also disallow the sale of certain products. Hence, the nature and extent of the impact on consumers is uncertain at this stage.
Any reforms to food labelling could have a more pervasive effect on consumers through changing information and its presentation on a wide range of food products.  
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Understanding the direct impacts of the reforms
Given the lack of progress to date on reform to ANZFRMC voting arrangements and the lack of agreed reforms to date on food labelling, the Commission has not speculated about the scale of possible impacts in these areas.

The main direct impact of COAG food regulation reform to date is improved consistency in monitoring and enforcement through the establishment of the CIS. This reform can be expected to have ongoing effects through reducing the cost to businesses of seeking advice on food standards.
There are also several factors which put the intended outcomes of the CIS at risk.
Improved consistency in monitoring and enforcement 
The CIS can reduce the amount of time and resources businesses spend actively seeking advice, particularly for those operating across jurisdictions. For instance:

· it may allow businesses to only fill out a single application as opposed to several;

· businesses may spend less time actively negotiating with regulators during the process, given that FSANZ will consult with all jurisdictions;

· the CIS provides certainty over the duration of the process, whereas the time it takes to seek advice from regulators is less certain; and

· given the complexity of food regulation in Australia, particularly from a national perspective, there may be significant savings on search costs for businesses simply from not having to navigate through the system.
Such cost advantages may outweigh the cost of the advice, particularly for firms that trade across multiple jurisdictions. However, the extent of the time savings is unclear. For example, some participants expressed grievances over the delay of ‘over two weeks’ in receiving advice from State and Territory regulators (DoHA 2010, p. 17). By comparison, the CIS process is expected to take ‘between 29 and 34 working days’ from the receipt of application to finalisation of advice (FSANZ 2011b, p. 3). 

Instead, the savings to applicants are more likely to come from the reduction in the time actively spent seeking advice. The time taken for FSANZ itself to fulfil this role is estimated at 54 hours of work, valued at $3105 (FSANZ 2011b). If an applicant is able to seek advice from regulators in each jurisdiction with similar efficiency, search-cost savings from using the CIS will be similar to the administration fee paid to FSANZ. Businesses that find it more time consuming to seek advice across jurisdictions have a greater incentive to use the CIS.
Risks for the outcomes of the CIS
There are several risks that may impede the effectiveness of the CIS, many of which have been identified by DoHA (2010). 
First, there is a risk that businesses will not opt to use the CIS. Possible reasons include: 

· Businesses may choose to seek advice from State and Territory regulators free of charge in spite of the potential for differing advice between jurisdictions. 

· The level of legal complexity could be so high that the CIS fee is prohibitive and a business will opt not to use the service. Businesses may also need to pay for further legal advice because CIS advice is not legally binding. 
· A business may be unwilling to pay for CIS advice that would be made public and hence could benefit competitors. Individual traders may be unwilling to pay the price of the CIS individually, even though the collective benefit across industry participants is greater than this price.
· Smaller businesses are less likely to be able to afford CIS fees (even though they often face greater uncertainty over food standards (PC 2009a)). 
Another risk is that jurisdictions do not adopt CIS advice. This reflects the fact that CIS advice is not legally binding. However, there are strong grounds for jurisdictions to adopt the advice, given that it is provided under the terms of the Intergovernmental Agreement for Food. 
In the future, there is also a risk that the CIS may not be expanded to cover food safety and primary production and processing (chapters 3 and 4 of the Food Standards Code). Stakeholders noted that the interpretation of these chapters relies heavily on site inspections, assessments and knowledge of local areas, and thus does not easily lend itself to a nationally centralised model (DoHA 2010). The Australian Food and Grocery Council and SA Health suggested that the CIS should be limited to chapters 1 and 2, as these were related most directly to food. 
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What are the direct impacts of the reforms?
The prospective impacts will depend on the rate of adoption of the system by business, the number of applications made to the CIS, and the marginal improvement to businesses that the CIS offers over the alternative avenues of inquiry. Benefits are also likely to accrue to non-applicants, as any interpretive advice is made public. 

To March 2012, the Commission has been informed that the CIS had received 16 enquiries from a mixture of private and industry bodies and published two interpretive guidance documents (FSANZ pers. comm. 28 March 2012). Any benefits realised to date are therefore likely to be minimal at a national level. 
Projected demand and expenditure

In estimating the cost of external legal advice, FSANZ categorises cases into four broad levels of complexity and cost (see table 12.1 above). FSANZ estimated the number of cases at each level of complexity for 2011-12, giving a projected total cost to business of around $236 000. This is made up of about $56 000 of administration costs retained by FSANZ and $180 000 in external legal fees.
FSANZ also estimated the number of applications it would receive in the first year of operation at each level of cost and complexity (table 12.1). In developing these estimates, FSANZ recognised that demand was uncertain, and that industry response to consultation on cost recovery was ‘limited’ (only two submissions were received during the consultation period) (FSANZ 2011a).
Given the cost recovery model, the projected expenditure on applications provides a baseline estimate of the benefit to individual applicants. That is, FSANZ estimates that applicants will be willing to spend around $236 000 for the service in the first year. Therefore, it can be inferred that the saving achieved by industry from the CIS service would be at least this amount.
Benefits to applicants

The value of the CIS over and above the cost recovery price would depend on specific business circumstances, and would be difficult to estimate. FSANZ has not estimated the benefit of the CIS to industry and it has not received any such estimates in industry submissions.

However, given that the CIS is an optional service for business, any expenditure by businesses on CIS services would need to be commercially justified. As an indicative estimate, the return to business from a CIS application could be commensurate with the applicant’s internal ‘return to capital’ or ‘return to funds employed’. Given that the CIS is likely to be used by large companies, such a return could align broadly with the average rate of return of 15 per cent on the general operations of those businesses.
 Using this rate as a proxy for the commercial justification of a CIS application, and given that business expenditure on the CIS is estimated to be $235 000 per year, the gross benefit to applicants is estimated to be $270 000 per year.
Benefits to non-applicants

As noted, benefits are also likely to accrue to businesses that do not apply to the CIS, including because of cost and the fact that any interpretive advice is made public. 
If applications to the CIS are made by businesses that most value the advice, then conceivably they could be market leaders in relation to the types of food or ingredients on which advice is being sought. As an indicative estimate, if, on average, the applicants benefit from the advice to the same degree as its (aggregated) competitors, the total gross benefit to industry of the CIS could be $540 000 per year.
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Indicative costs of achieving reform
As noted above, FSANZ estimates that costs to business applicants will amount to around $236 000 (in total) for CIS advice in the first year. This estimate is based on demand projections and assumptions regarding complexity of the applications. The Commission has assumed these costs remain constant for each of the following years.
Government costs
Establishing the IGA on Food and the CIS is estimated to amount to a one-off cost of $4.3 million over four years (Australian Government 2011a). This cost is not charged to applicants and represents a cost to government.
 
The Commission understands that given that the CIS is run according to a cost recovery model and is administered by an existing body (FSANZ), it is likely to pose a negligible ongoing net cost to government. 
Under this approach, the cost of processing claims accepted for assessment is charged to applicants and will represent an additional cost to them. Applications that are rejected at an early stage, however, are not subject to cost recovery (FSANZ 2011b). By FSANZ’s calculation, this can take up to 3.5 hours of work per rejected application, amounting to $402.50 of unrecovered costs per rejected application (FSANZ 2011b). If the number of rejected applications is similar to the number accepted (projected to be 18 in the first year), then unrecovered cost of the service would amount to $7245 per year. However, there may be potential for these small costs to be covered to some extent (at least initially) by the Australian Government’s initial $4.3 million transitional outlay.
With regard to the food labelling reform agenda, as noted above, some costs have already been realised in relation to the Blewett review (2011) including the cost of the review of $936 700. The cost was jointly funded by the Australian Government and State and Territory governments using the Australian Health Ministers’ Advisory Council cost-sharing formula (Chair, Legislative and Governance Forum on Food Regulation, pers. comm., 25 January 2012). 
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Summary of effects

The contribution of the CIS to reducing the cost of doing business is likely to be positive but small in national terms. 

The main impacts on businesses will be in the form of reduced business costs in seeking advice on food standards. Business costs are expected to fall overall by around $270 000 per year for applicants and by a similar amount for non-applicants amounting to a total business cost savings in the order of $540 000 per year (table 12.2). 
Table 12.

 SEQ Table \* ARABIC 2
Summary of estimated impacts from the Code Interpretation Service
$ million (2010-11 dollars)
	
	Annual longer-run ongoing direct impacts
	One-off direct impacts   (transition costs)

	
	Realised
	Prospective
	Realised and prospective
	Potentiala
	

	Reductions in business costs for advice on interpretation of food standards
	..
	0.5
	0.5
	..
	..

	Fees paid by business
	..
	(0.2)
	(0.2)
	..
	..

	Australian Government set-up costs
	..
	..
	..
	..
	(4.3)

	Cost of independent review into food labelling
	..
	..
	..
	..
	(0.9)


.. zero or none estimated. Estimates in brackets ( ) represent cost increases a Potential impacts relate to measures that are yet to be implemented, but which are sufficiently likely to be implemented in the future. Realisation of potential direct impacts will require continued commitment and sustained effort. 
Source: Commission estimates based on FSANZ (2011a).

The cost recovery basis of the CIS, by focusing harmonisation reforms to areas where industry most values such reforms, also means that its contribution to harmonisation is on a case-by-case basis. As such, its impacts could be gradual and narrow. Against this background, reform benefits are likely to accrue progressively over a half decade or so as businesses become familiar with and utilise the CIS and as the public knowledge of applicability of CIS advice accrues. 

On the cost side, fees paid by businesses that utilise CIS services are estimated to be $236 000 per year. Government costs related to these reforms include establishing the IGA on Food and the CIS and are estimated to amount to a one-off cost of $4.3 million over four years. 
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Opportunities for improvement
There are several opportunities for further reform of food regulation. While some opportunities are inherent in the Seamless National Economy reforms yet to be completed, there are others which have been identified by the Commission in its earlier benchmarking report (2009a) and noted by Government.
Expansion of the CIS

With regard to the CIS, further reform could include the expansion of the service to cover food safety and primary processing and production (chapters 3 and 4 of the Code). The impacts of such an expansion are potentially substantial, given the magnitude of compliance costs around food safety and primary production. For example, requirements to employ food safety supervisors were estimated to cost Victorian food businesses an additional $30 million in regulatory burdens (PC 2009a). As such, these areas may produce significant interest in centralised interpretation of food standards as provided by the CIS.
Further, providing consistent advice on food safety standards may also impact on public health costs. Impacts are potentially large, given that food-borne illness costs Australia around $1.2 billion per year (Blewett et al. 2011).
 The net impacts on business costs (and indeed, the direction of these impacts), however, is uncertain, since the CIS interpretation could make regulation more or less stringent.
However, expanding the CIS is not straightforward — some stakeholders have noted their preference for limiting the CIS to the first two chapters of the Code in the initial stage (DoHA 2010). This is likely to reflect the complexity around regulating food safety and primary production and processing, namely:

· there is a greater emphasis on inspections of premises and other contextual factors; and

· some differentiation in the way businesses meet outcomes-based standards could be desirable.
Furthermore, an extended centralised interpretation service would require some coordination of site inspections and other monitoring mechanisms within and across jurisdictions. With the CIS operating in parallel with jurisdictional interpretive services and local regulation, any gains from the arrangement, although useful, may be limited. The combination of ambiguous food standards and different approaches to monitoring and enforcement means that regulatory decisions can differ between jurisdictions even where national or more flexible standards are in place. 
Despite these qualifications on the possible expansion of the CIS, as it is currently implemented, it provides a useful policy experiment towards greater harmonisation and enforcement. Whether it provides a small or large positive impact, the net cost to government is likely to be minimal, and its operation may prove useful in developing future reform options.  

Further reform to better align the regulation of food standards and enforcement across jurisdictions should contribute to the achievement of Seamless National Economy reform objectives.

Response to food labelling review

The Seamless National Economy reforms have yet to produce any reform output on food labelling. However, depending on the approach taken, this area of reform has the potential for both substantial costs and benefits.
The Blewett review and the Forum on Food’s response may prove to be important first steps in the reform process although it is unclear what course governments may ultimately follow. 

Other areas of food regulation beyond food standards
In a previous study, the Commission identified a number of notable differences across jurisdictions in regulatory settings affecting food producers that could impact significantly on business compliance burdens: 
the proportion of the costs of regulatory oversight recovered from food businesses versus those being funded from general government revenue;

· the level and nature of fees and charges including the use of risk‐based fees;

· the inconsistent application of risk classifications to food businesses conducting broadly similar activities;

the frequency and duration of audits and inspections;

· the availability and type of appeal mechanisms and the extent of transparency; and
· dramatic differences in penalties for non‐compliance across products and jurisdictions (PC 2009a).
The Australian Government has referred to the above areas for possible further food regulation reform (Wong and Sherry 2011).
�	Standards within chapters 1 and 2 apply to both Australia and New Zealand, except for four standards which apply only in Australia and one standard which applies only in New Zealand. Standards in chapters 3 and 4 apply only within Australia.


� 	Under the cost-share formula, the Commonwealth provides 50 per cent of funding and the states and territories combined provide 50 per cent (Commonwealth Secretariat 2008), with shares appearing to be proportional to gross state product. 


�	ABS 2011 (Australian National Accounts: National Income, Expenditure and Product, Cat. no. 5206.0).


�	ABS 2011 (Retail Trade, Australia, Cat. no. 8501.0).


�	ABS 2011 (Australian Industry, 2009-10, Cat. no. 8155.0).


� 	Estimates of the proportion of food retail (by value) sold by Coles and Woolworths stores ranges from around half to almost 80 per cent, although the higher estimates are disputed by Coles and Woolworths (Speedy 2011; Coles 2008; Woolworths 2008). Woolworths (2008) noted that in various areas of food retail, their market share was between 23 and 31 per cent. With regard to food manufacturing, almost 75 per cent could be attributed to the top fifty manufacturers in 2008 (DFAT 2008).


� The Commission has based this estimate on the average of a small number of large food businesses, including Coles, Woolworths and Metcash.


� FSANZ is to account for all expenditure after four years and refund any unspent funds to the contributing jurisdictions. 


� 	The Department of Health and Ageing estimated in 2006 that the cost of foodborne illness comprised of: productivity and lifestyle costs ($770 million); premature lifestyle costs ($230 million); and health care service costs ($220 million).
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