
When a parent is not a parent any more! 
If you are the legal parent/s of a child (under 18) who is unable by reason of their disability 
to make reasonable judgements in respect of all or any matters concerning their personal 

circumstances and/or estate - You need to continue to be so!  Whereas the law says,  
once your family member becomes an adult by law, your parental powers cease! 

Parental rights and powers, in general, cease by common law for all persons over 18 years.  
For most young adults in the general population, this is fine - They need to use and build their 
ability to find their own way in the world.  
 
Those with limited intellectual capacity, dependent on level, do not have the intellectual 
foundation necessary to find their way in the world safely and responsibly.  Yet, at the stroke 
of midnight they are 18 years old and their long-standing lifestyle foundation is legally 
removed.  In the blink of an eye, they have no legal parents!  
 
They are in a complex world with little or no ability to understand this, but are legally 
expected to, as they are now legally adults.   Until this legal moment in time, they  had legal 
parents to support and guide them!  
 
Just like that, a person with little or no ability to do things for themselves, is legally cut off 
from the people who are generally the most caring and responsible people they will ever have 
- Parents!  Naturally, this includes other family members!  But parents are the ones who had 
the legal right to act, prior to their family member becoming an adult legally. 
 
Parents are frustrated and upset by a legal process which instantly removes their legal right to 
support their vulnerable adult family member - who is now in limbo because the law treats 
everyone equally.  You are an adult at 18 years, irrespective of your ability to be so! 
 
At present there is but one answer to this equal opportunity for those with little or no 
intellectual capacity to realise they are legally an adult - This is for parents/families to seek 
legal "Guardianship and Administration Orders" - continue to be legal parent/s.  The process 
helps to ensure a vulnerable adult person has a  legal, credible and accountable support base.  
 
The other intention of "Guardianship and Administration" is to help ensure vulnerable people  
are not at risk of their lifestyle and assets being improperly and irresponsibly managed.  We 
have to accept that not all parents/families do right by their vulnerable family member - 
although most are very caring in every way. 
 
There are basically two groups affected by "no longer being a legal parent".  Parents caring 
for their adult family member at home, and those with their adult family member living away 
from them in a supported accommodation group home or similar 
 
Where their adult family member is living in a group home, parents with Plenary 
Guardianship and Administration, under the Guardianship & Administration Act (The Act), 
are better positioned to monitor the level and quality of care their family member is 



receiving.  Although, at present, the Department of Human Services in Victoria do not insist 
parents/families be formal administrators, they can be informal administrators so long as the 
accommodation accounts are paid.  If parents/families do not wish to do either, then the State 
Trustees can be appointed formal administrators of their family member. 
 
As an administrator, formal or informal, parents/families receive financial statements from 
the service provider which indicate how much is being spent on this and that.  Especially 
what is being spent to ensure their family member is receiving quality of life care rather than 
minder care.  Plenary Guardianship gives parents/families official access to records which 
illustrate the level and quality of care being provided for their family member - interaction, 
developmental and social activities. 
 
Where their adult family member is living at home, there is no legal requirement to keep  any 
financial records, but most do.  They are generally termed "Informal Administrators".  
 
Given the movement towards increased privacy, parents/families are under increasing 
pressure to prove to Banks, Health Funds, Hospitals, CAPS/CAAS, etc they legally represent 
their adult family member, the need for Plenary Guardianship is increasing. 
 
Some more effects of not being a legal parent is that you find you have no right to access 
your family member's medical/health reports, Day Centre and Group Home activity reports, 
for example. 
 
Regaining the right to legally act (continue to be a parent) on behalf of your family member 
who is, "unable by reason of their disability to make reasonable judgements in respect of all 
or any matters concerning their personal circumstances and/or estate", is to obtain Plenary 
Guardianship from VCAT (the "Victorian Civil and Administrate Tribunal"). 
 
There are two levels of Guardianship, "Limited" and "Plenary".  "Limited" is generally for 
short term special events.  "Plenary" is "Whole of Life" Guardianship"......  Like, continuing 
to be a full parent! 
 
Where our family member is unable by reason of their disability to make reasonable 
judgements in respect of all or any matters concerning their personal circumstances and/or 
estate, we need "Plenary Guardianship".  "Responsible Person" legislation is not good enough 
for a family member with the said level of intellectual capacity.  
 
Plenary guardianship can be difficult to obtain, as the guardianship legislation (the 
"Guardianship and Administration Act 1986) attempts to protect the vulnerable person from 
over regulation by parents/families and others.  The legislation directs the  "Tribunal" 
(VCAT) to ask basic questions.... The Tribunal has to satisfy itself that, (a) the person has a 
disability, (b) the person is unable by reason of the disability to make reasonable judgements  
in respect of all or any matters relating to her or his person or circumstances and, (c) the 
person needs a guardian.  
 



It is the third question which is the stumbling block to obtaining plenary guardianship. The 
legislation attempts to protect the vulnerable person from over regulation by a guardian.  This 
is through a section of the legislation which directs the Tribunal to ask if the person's needs 
can be met by other means less restrictive than guardianship.  
 
Plenary guardianship is not restrictive in the hands of caring parents/families  Caring 
parents/families use plenary guardianship as a support to help ensure quality of life care is 
provided for their vulnerable family member. 
 
Those who have an adult family member who is unable by reason of their disability to make 
reasonable judgements in respect of all or any matters concerning their personal 
circumstances and/or estate, know very well that they really do need caring parents or other 
family members who have the legal power to provide the degree of care, provision and 
monitoring of their family member's needs in a world where the vulnerable are easily 
exploited. 
 
Rather than concentrating on question (c), Section 22(c) of the legislation, in relation to 
protecting the vulnerable person from over regulation, the Tribunal should place more 
emphasis on the on-going eligibility and credibility of those seeking guardianship of a 
vulnerable person.  Of course, a person with the said degree of intellectual disability needs a 
plenary guardian, but they need one with very high moral and ethical standards. 
 
Not only do parents need the full power of Plenary Guardianship, but they need to live 
forever as well, given the present questionable and inconsistent services throughout most of 
Australia. 
 
Nevertheless, parents should not be forced to take the extremely difficult, hell-fire, path of 
seeking Plenary (whole of life) Guardianship because their adult family member with 
severely limited intellectual capacity has little or no ability to understand any of that 
impacting on his her lifestyle - Such as, medical records, financial records, financial 
transactions, service provider records and programs, lifestyle management plans, etc, etc. 
 
With parents no longer legally acceptable to act on behalf of their family member, being no 
longer legal parents, their family member is legally alone in a world they do not understand, 
and now with no one permitted to monitor and scrutinise that being provided to, and recorded 
about their adult family member. 
 
Common law is clearly an ass in considering a person with an intellectual capacity of a very 
young child, to be an independent adult. 
 
Common law, in as much as the determination of adult status, does not discriminate between 
a child or adult with regular intellectual capacity and a child or adult having such limited 
intellectual capacity that they are unable to make reasonable judgements in respect of all or 
any matters concerning their personal circumstances and/or estate – The law says both are 
legal adults at age 18 years. 
 



The intellectual capacity of a child  is not a consideration of common law when it 
subsequently determines their adult status in society.  Society determined there be a time 
when a child must have freedom from parental control and protection.  Thereafter to be 
known as an adult.  A common law deems this chronological point as being that of the child 
reaching 18 years of age   
 
The intellectual capacity of a child  is not a consideration of common law when it 
subsequently determines their adult status in society.  A child or adult having such limited 
intellectual capacity that they are unable to make reasonable judgements in respect of all or 
any matters concerning their personal circumstances and/or estate is therefore, by common 
law, determined to have the right and ability to make reasonable judgements in respect of all 
or any matters concerning their personal circumstances and/or estate. 
 
The said adult person is therefore severely disadvantaged in having been given such adult 
responsibilities with such insufficient intellectual capacity to undertake or enact these 
responsibilities.  The equal opportunity common law has left them legally alone in a world 
for which they have little or no understanding. 
 
Responsible equal opportunity is to ensure, by law, the said adult person has a similar level of 
support they had prior to becoming an adult by law.  The level of support they need as an 
adult, may need to be determined by a basic review process to ensure they are not over or 
under regulated.  In most cases, parents will be seen as needing to continue to be legal parents 
of the said adult person.  Nevertheless, the adult person should not be left legally 
unsupported, as is the general situation at present.       
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