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EFIC’s environmental and social policy
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 SEQ Heading2 1
EFIC’s environmental and social policy and procedure

EFIC has developed a Policy for Environmental and Social Review of Transactions (EFIC 2011h) and a Procedure for Environmental and Social Review of Transactions (EFIC 2011i), known collectively as the Environmental and Social Policy and Procedure (ESPP). These documents are based on the OECD Recommendation on Common Approaches on the Environment and Officially Supported Export Credits (OECD 2007) and the Equator Principles —Environmental and Social Risk Management for Project Finance (IFC 2006) (box E.1).
	Box E.1
International obligations for environmental and social review

	OECD Recommendation on Common Approaches on the Environment and Officially Supported Export Credits

The OECD Recommendation on Common Approaches on the Environment and Officially Supported Export Credits (OECD Recommendation) sets out common processes to be adopted by OECD Members for environmental review of new projects and existing operations benefiting from officially supported export credits with repayment terms of two years or more. 
The processes involve screening applications for officially supported export credits relating to the export of capital goods and services to identify:
· existing operations that are undergoing no material change in output or function in respect of which a Member’s share is greater than SDR10 million

· These applications may not be classified but should be reviewed before any commitment to provide official support.
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	Box E.1
(continued)

	· any new commercial, industrial or infrastructure undertaking at an identified location or to any existing location not covered above (referred to as ‘projects’). 

· Members should classify all projects in respect of which their share is above SDR10 million and all projects in or near sensitive areas where their share is below SDR10 million.

Projects are classified into one of the following categories according to their potential environmental impacts:

· Category A — the project has the potential to have significant adverse environmental impacts. These impacts may affect an area broader than the sites or facilities subject to physical works and may, in principle, include projects in sensitive sectors or located in or near sensitive areas.

· Category B — the project’s potential environmental impacts are less adverse than those of Category A projects. Typically these impacts are site-specific, few if any of them are irreversible, and mitigation measures are more readily available.

· Category C — a project is likely to have minimal or no adverse environmental impacts.

Members should indicate to the parties involved in the project the information required to undertake an environmental review. This includes potential environmental impacts (for example, generation of significant air emissions, effluents, waste or noise, significant use of natural resources, involuntary resettlement, impacts on Indigenous people and cultural property), standards, practices and procedures to be applied by the parties involved in the contract and results of any public consultation with stakeholders.

When undertaking a review, Members should benchmark projects against host country standards and either the relevant aspects of the World Bank’s Safeguard Policies or where appropriate, International Finance Corporation (IFC) Performance Standards or other internationally recognised standards (such as European Community Standards) where these standards are more stringent. 

To achieve the objectives of the OECD Recommendation, Members should aim to foster transparency, predictability and responsibility in decision making by encouraging disclosure of relevant environmental information but with due regard to any legal stipulations, business confidentiality and other competitive concerns. This requires export credit agencies to publicly disclose:
· their involvement in category A projects and certain project information (including project name, location and description) and environmental impact information, such as input assessments, at least 30 days before a final decision is made to grant official support 
· information, including environmental information, on category A and B projects supported during the year.
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	Box E.1
(continued)

	Members are required to report to the OECD Working Party on Export Credits and Credit Guarantees at least semi-annually on all category A and B projects for which final commitment has been issued, including reasons for the classification.

Equator Principles

The Equator Principles are benchmarks for financial institutions for determining, assessing and managing environmental and social risk in project finance transactions. They are based on IFC performance standards and are applied where total project capital costs exceed US$10 million and also to all project financing covering expansion or upgrade of an existing facility that may create significant environmental and/or social impacts. Under this framework, participating financial institutions will only provide finance to projects that conform to the Principles. This includes a requirement that, for each project assessed as being either category A or B, the borrower must conduct a social and environmental assessment to address the relevant environmental and social impacts and risks of the proposed project. This may include, where appropriate, an action plan identifying measures required to manage and mitigate the impacts and risks identified in the assessment. 

Under certain circumstances, the borrower must publicly disclose information relevant to the assessment and undertake consultation processes to the satisfaction of the lender to establish that concerns of communities that are likely to be adversely affected by the project are addressed.

	Sources: OECD (2007); IFC (2006).

	

	


The ESPP was revised in 2011 in consultation with non‑government organisations (EFIC 2011a). Although the agreements that EFIC must comply with can be narrow in their scope and may be relevant for only some products that EFIC offers (table E.1), EFIC claims to extend the principles embodied in these agreements to all transactions it considers (EFIC 2011i).
Table E.1
Scope of the OECD Common Approaches and Equator Principles

	EFIC producta
	Do the Common  
Approaches apply?b
	Do the Equator  
Principles apply?c

	Medium–long term finance
	
	

	Direct loan (project finance)
	Yes
	Yes

	Export finance guarantee
	Yes
	No

	Documentary credit guarantee
	Yes
	No

	Lines of credit to alliance partner
	Yes
	No

	Supplier credit
	Yes
	No

	Insurance
	
	

	Export payments insurance
	Yes
	No

	Bond insurance
	No
	No

	Residual value insurance
	No
	No

	Safety net facility through confirming bank, issuing bank or credit reinsurance
	No
	No

	Political risk insurance (any type)
	No
	No

	Other
	
	

	Advance payment bond, performance bond or warranty bond
	No
	No

	Working capital guarantee
	No
	No


a Not a complete listing of EFIC’s products and does not include the EFIC Headway working capital guarantee, foreign exchange guarantee, Producer Offset loan, US bonding lines or Risk Participation Agreements.  b The OECD Common Approaches are only used for transactions with tenor of at least two years.  c Equator Principles are only used for transactions of at least US$10 million. 

Source: EFIC (2011i).
International agreements provide guidance on how transactions should be assessed for their environmental and social impacts. Under the ESPP:
The type of support requested, the nature of the project associated with the transaction and the role of EFIC’s client determine the type of environmental and social review that EFIC undertakes. (EFIC 2011i, p. 2)
The ESPP involves the screening and classification of transactions (figure E.1). Screening involves determining whether a project is a new or existing project, or a non‑project. ‘Existing projects’ are those where the transaction does not result in a material change in output or function, and ‘non‑projects’ are those where a transaction is not associated with an identified location.
Figure E.1
EFIC’s environmental and social review processa
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a EFIC does not apply the classification procedure to ‘existing projects’ (where the transaction does not result in a material change in output or function) or ‘non-projects’ (where a transaction is not associated with an identified location, such as transactions involving bonds). EFIC has stated that the reason it does not classify these projects is because the client (and therefore EFIC) is unable to assess or influence environmental or social risks.
Source: EFIC (2011i).

EFIC has stated that it uses the guidelines under the Equator Principles to classify new projects for their potential environmental and social impacts. Projects are classified as category A (projects that have potential for significant adverse environmental or social impacts) to category C (minimal or no adverse environmental or social impacts). Category B includes projects that fall between category A and category C (table E.2).
EFIC has stated that category A and B projects are benchmarked against the more stringent of the International Finance Corporation’s (IFC) Performance Standards or the host country’s standards. Other export credit agencies (ECA), such as US Ex‑Im Bank and Japan Bank for International Cooperation, use a similar approach to classify projects.
Table E.2
EFIC’s classification and approval procedure
New projects only

	Category
	Description
	Procedure

	Category A
	Potentially significant adverse environmental and/or social impacts
	Assess and benchmark project
Public disclosure of some projects is required. Stakeholders can make submissions and EFIC has stated that these are considered as part of the assessment process. The EFIC Board decides whether to accept or reject the project

	Category B
	Categories A and C represent the two extremes of a project’s potential for significant environmental and/or social impacts. Category B transactions fall in the broad spectrum between categories A and C
	Assess and benchmark project followed by approval decision

	Category C
	Minimal or no adverse environmental and/or social impacts
	No further risk evaluation. Decision to proceed made by EFIC


Sources: EFIC (2011h; 2011i).
For existing projects and non-projects, EFIC has stated that it undertakes environmental and social risk evaluation based on information provided by the client as part of the due diligence process. If potential for environmental or social impacts is identified, the benchmark will generally be the IFC Performance Standards. However, EFIC may use other internationally recognised standards, host country standards and good industry practice if they consider that they are more appropriate to the proposed transaction.
Under the ESPP, EFIC’s potential involvement with new category A projects that meet certain criteria must be publicly disclosed on the category A register on EFIC’s website 30 days before a final decision is made. The criteria for category A register disclosure requires that new projects:

· are located outside of Australia

· have repayment term or policy length of two years or more

· have a value of at least SDR10 million
 (equal to approximately $15 million as of 25 May 2012) unless the project is in a sensitive area, such as a national park (EFIC 2011i).
EFIC also maintains an archive register of EFIC’s disclosure of potential involvement in all category A projects, whether the project was supported or not.

EFIC’s policy is to disclose supported transactions on a register as soon as practicable after the transaction is signed, including the environmental and social classification of some transactions. EFIC may omit some details that are considered commercially sensitive for a client. Transactions that involve an EFIC Headway working capital guarantee (now discontinued), foreign exchange facility guarantee, Producer Offset loan or Risk Participation Agreement are not listed in the register, although EFIC publishes the total value of these facilities in its annual report.
EFIC does not disclose its potential involvement in projects located in Australia that are subject to the approval requirements of the relevant state or territory government and where appropriate, the Australian Government. This is on the basis that EFIC considers that it does not have the mandate nor does it seek to duplicate these approval processes which include disclosure and consultation processes. EFIC has stated that it still undertakes its own risk assessment of projects located in Australia including whether any approval conditions that apply to a project have any implications for EFIC’s transaction (sub. DR90). Where a transaction involves EFIC reinsuring another OECD ECA, EFIC may rely on the disclosure undertaken by that ECA (EFIC 2011i).
EFIC has committed to undertaking an audit of the application of the ESPP by an independent expert every two years with audit reports to be provided to EFIC’s Board and made publicly available. The first audit is to be conducted two years following the adoption of its ESPP in 2011. 
EFIC has also established a multi-stakeholder forum to facilitate regular dialogue between EFIC and non-government organisations (referred to as civil society organisations) on issues related to EFIC’s commitment to upholding best practice environmental and social standards in the transactions it supports. 
Anti-bribery measures
As noted in chapter 2, EFIC has stated that it respects a number of international agreements to deter and criminalise bribery and corruption. This includes the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (Anti-Bribery Convention), the OECD Recommendation on Bribery and Officially Supported Export Credits, and the United Nations Convention against Corruption (UNCAC).
The Anti-Bribery Convention requires countries to legislate against the giving or offering of a bribe to a foreign public official to gain or retain a business advantage, and adopt common rules to punish individuals and companies who engage in bribery transactions. The UNCAC requires countries to prohibit their officials from receiving bribes and their enterprises from bribing domestic public officials, as well as foreign officials and officials of public international organisations, and to consider disallowing bribery between private firms. The UNCAC and the Anti‑Bribery Convention are intended to be mutually supporting and complementary.
Australia’s implementing legislation for the OECD Convention is Division 70 of the Criminal Code Act 1995 (Cwlth) (Criminal Code Act).
 The Criminal Code Act applies to the conduct of Australian organisations and imposes criminal penalties for bribery of a public foreign official. However, the Act does not cover conduct between private firms.

The Australian National Audit Office (ANAO) includes assessment of compliance with the Criminal Code Act in relation to bribery of public officials as part of its annual audit of agencies. As part of this process, the ANAO seeks representations from management where there is potential for dealings with foreign officials, as EFIC has, that there are processes in place to ensure compliance with the Act and procedures to undertake inquiries. The ANAO also examines potential allegations relating to Australian Government officials and their agents.
Instances of bribery or corruption may not only be a breach of Australian law, but may also be considered an offence in the country where the alleged bribe is paid, received or promised. For example, Australian businesses operating overseas may be subject to the United States’ Foreign Corrupt Practices Act 1977 (on which Australian law is modelled) and the United Kingdom’s Bribery Act 2010.

EFIC has stated that, as a member of the Export Credits Group (ECG), it complies with the OECD Recommendation which includes measures to be undertaken by ECG members to deter and combat bribery in connection with officially supported export credits. These obligations, among others, require member ECAs to:

· inform exporters and, where appropriate, applicants, of the legal consequences of engaging in bribery in international business transactions and encourage them to develop, apply and document appropriate management control systems that combat bribery
· require exporters and applicants to provide an undertaking/declaration that neither they, nor anyone acting on their behalf, such as agents, have been engaged, or will engage in bribery in the transaction

· verify whether exporters and applicants are listed on the publicly available debarment lists of the following international financial institutions: World Bank Group, African Development Bank, Asian Development Bank, European Banks for Reconstruction and Development and the Inter-American Development Bank

· require exporters and applicants to disclose whether they, or anyone acting on their behalf in connection with a transaction, are currently under charge, or have been convicted within the past five years for violations of laws against bribery of foreign public officials of any country 

· require exporters and applicants to disclose upon demand (i) the identity of persons acting on their behalf in connection with a transaction, and (ii) the amount and purpose of commissions or fees paid, or agreed to be paid, to such persons
· inform law enforcement authorities promptly if there is credible evidence at any time that bribery was involved in the award or execution of an export contract
· refuse to provide support for a transaction if there is credible evidence that bribery was involved in the award or execution of a contract, or if due diligence concludes that bribery was involved in the transaction (OECD 2006a).

EFIC is a member of Transparency International Australia, part of a global not‑for‑profit, non-government organisation focused on curtailing corruption.
EFIC has established Anti-Corruption Policy and Procedures to manage its compliance with Australian law and the Anti-Bribery Convention (EFIC ndb). These describe its application of anti-corruption measures relating to management control systems, staff roles, responsibilities and training, decision making, record keeping, reporting and corruption allegation procedures. These policies and procedures are periodically audited by EFIC’s internal auditors (EFIC, pers. comm., 18 April 2012).
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Application of the Environmental Protection and Biodiversity Conservation Act

Section 28 of the Environmental Protection and Biodiversity Conservation Act 1999 (Cwlth) (EPBC Act) prohibits the Australian Government or an Australian Government agency (such as EFIC) from undertaking ‘an action that will have or is likely to have a significant impact on the environment inside or outside Australian jurisdiction’. This is unless the action is exempted by the Minister responsible for the EPBC Act in certain circumstances (such as national security and emergency) or the action is exempt or approved under the framework established by the EPBC Act.
An action is broadly defined
 and includes: 

 … construction, expansion, alteration or demolition of buildings, structures, infrastructure or facilities; storage or transport of hazardous materials; waste disposal; earthworks; impoundment, extraction and diversion of water; research activities; vegetation clearance; military exercises and use of military equipment; and sale or lease of land. 

Actions encompass site preparation and construction, operation and maintenance, and closure and completion stages of a project, as well as alterations or modifications to existing infrastructure. (DEWHA 2010, p. 1)
Section 160 of the EPBC Act requires an Australian Government agency or employee to obtain and consider advice from the Minister for the Environment before authorising one of the following actions:
 

· entry into a contract, agreement or arrangement for the implementation of a project under Australia’s foreign aid program that is likely to have a significant impact on the environment 
· adoption or implementation of a plan for aviation airspace management involving aircraft operations that are likely to have a significant impact on the environment
· the adoption or implementation of a major development plan (as defined in the Airports Act 1996) 

· an action authorised by a permit under the Environment Protection (Sea Dumping) Act 1981 
· an action authorised by a Basel permit, or by a variation of a Basel permit, under the Hazardous Waste (Regulation of Exports and Imports) Act 1989
· an action authorised by a grant, renewal or variation of a permit or the grant of an exemption certificate under the Sea Installations Act 1987 

· an action authorised by a permit or authority under the Wildlife Protection (Regulation of Exports and Imports) Act 1982.
EFIC has supported some projects that are subject to ministerial approval under the EPBC Act. For example, it provided an export finance guarantee for the Wiggins Island coal export terminal development at the Port of Gladstone.
 More recently, EFIC, along with two other ECAs, has provided debt facilities to fund the development of a liquefied natural gas processing facility at Gladstone.
 
EFIC’s involvement in such projects does not constitute it being a proponent of an action subject to referral, assessment and approval requirements of the EPBC Act. The provision of products by EFIC to support export projects are neither actions which are subject to s. 28 of the EPBC Act, nor actions under s. 160 of the Act that would require EFIC to obtain and consider advice from the Minister for the Environment prior to granting governmental authorisation. There is no mechanism under the assessment processes of the EPBC Act that requires EFIC to disclose its involvement in onshore and offshore projects. This is with the potential exception of those transactions which have a significant foreign aid component that would constitute EFIC making an authorisation to enter into a contract, agreement or arrangement under s. 160(2) of the Act. 
As an Australian Government agency, EFIC has a statutory requirement under s. 516A of the EPBC Act to report on environmental matters in its annual report which includes identifying:
· how its activities accord with the principles of ecologically sustainable development

· how its outcomes for the period contribute to ecologically sustainable development
· the effect of its activities on the environment

· any measures taken to minimise the impact of these activities on the environment 

· the mechanisms in place for reviewing and increasing the effectiveness of measures.

EFIC has stated in its annual report that it fulfils these statutory requirements for reporting on its environmental performance in two parts:

· The ESPP describe how environmental and social issues are considered in the provision of EFIC’s services to exporters. 
· EFIC’s direct environmental performance is measured using indicators of the environmental footprint of its operations, such as business travel, energy use, water use and wastewater generation associated with office facilities. (EFIC 2011a). 
As previously discussed, EFIC undertakes an environmental and social risk evaluation of all transactions based on the ESPP. It discloses its prospective involvement in new projects that are considered to have potentially significant adverse environmental and social impacts (classified as category A projects that meet certain criteria). However this does not include disclosure of all the facilities it provides or projects it supports.
� 	The Special Drawing Right (SDR) represents a potential claim on the currencies of IMF members. Its value is based on a basket of international currencies.


� 	The Criminal Code Amendment (Bribery of Foreign Public Officials) Act 1999 amended the Criminal Code Act to implement the Anti-Bribery Convention.


�	An ‘action’ under the EPBC Act includes a project, development or undertaking, an activity or series of activities, or an alteration of any of these (EPBC Act, s. 523).


�	A decision by a government body to grant a governmental authorisation (however described) for another person to take an action is not defined as an action (EPBC Act, s. 524). 


� 	In 2008, ministerial approval was given to the Central Queensland Ports Authority and Queensland Rail to develop the terminal and associated infrastructure, which was subsequently transferred to the Gladstone Ports Corporation in 2011 (SEWPaC 2011).


� 	In 2010, ministerial approval was given for the development, construction, operation and decommissioning of a liquefied natural gas facility and associated onshore facilities within the Curtis Island Industry Precinct at the Port of Gladstone (SEWPaC 2011).


� 	Activities include developing and implementing policies, programs and legislation and the operation of the agency (EPBC Act, s. 516A(7)).





	362
	australia’s export credit ARRANGEMENTS
	


	
	environmental and social policy
	361



_1401786128.vsd
Team Title�

�

�

�

Company Name
￼�

Company Name
Department Name�

�

TRANSACTION


Non-projects and bonds


Projects


New


Existing


Category A


Category B


Category C


Assess and benchmark


Potential environmental and/or social impact


Assess and benchmark


Access and benchmark


No further action


Board decision


Australian projects


Disclosure of overseas projects


SCREENING & CLASSIFICATION


RISK EVALUATION


If approved


Reporting


EFIC decision


CONSIDERATION


REPORTING


1


2


3


4


No further action


Yes


No



