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Dear Mr. Hinton 

Supplementary Submission - Harbour Towage Inquiry 

Adsteam Marine Limited feels it must respond to the remarks attributed to Professor Fels of the ACCC, 
in an article in Monday’s Australian Financial Review (p.1 and 16). 

The AFR article reported on Adsteam's submissions to the Productivity Commission which drew 
attention to the unauthorised disclosure by the ACCC of certain Adsteam confidential information to 
eight so called industry participants in February 2002, during the recent inquiry held under the Prices 
Surveillance Act.

The AFR article attributed to Professor Fels a comment that: 

"The Commission considers that these claims [(that is, Adsteam's claims of confidentiality)] 
were mainly about keeping secrets from many big customers about their high rates rather 
than any commercial considerations." 

If the ACCC Chairman expressed this view, the ACCC is clearly operating under a serious 
misapprehension as to Adsteam's position. Such remarks could be viewed as quite misleading. 

Adsteam’s major customers are of course already well aware of the rate they pay for Adsteam’s 
services. 

As stated in our submission, and in a letter sent to the ACCC on 14 February 2002, Adsteam's 
objection to the release of confidential information by the Commission was the disclosure to eight 
parties, of the detailed description of Adsteam's internal pricing methodology.  Adsteam's chief concern 
was and is that its commercial rivals could use Adsteam's own internal pricing approach to pre-empt 
Adsteam in competitive tenders for towage services. 

When, in February 2002, the ACCC released its public version reasons for rejecting Adsteam's price 
notification, the information deleted from its reasons (at Adsteam's request) was not its rates but rather, 
the particular rate of return targets and other quantitative figures used in Adsteam's confidential pricing 
methodology.  

Furthermore, when the ACCC ruled on the release of Adsteam's confidential information, in each case 
the ACCC stated that it "proceeded on the basis that the [Adsteam] claim [for confidentiality] is 
justified" but was of the opinion that "disclosure of the information is necessary in the public interest".

Taking this into account, Adsteam submits that no weight whatsoever should be placed on media 
comments as above raised some 3 months later after the decision in question.  In any event, the 
comments appear to confuse rates with Adsteam's pricing methodology. 
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Did Adsteam "belatedly" raise its confidentiality concerns with the ACCC? 

The AFR article next attributes to Professor Fels a comment that: 

"The Commission made substantial concessions when Adsteam belatedly raised its 
concerns and believes Clayton Utz is making a mountain out of a mole hill." 

We cannot allow this statement to go unchallenged.  Adsteam raised questions with the ACCC about 
breaches of confidentiality on two occasions.  To refer to Adsteam only "belatedly" raising issues is 
quite wrong.   

On the first occasion, Adsteam objected within half an hour when it learned that, on 12 February, the 
information had already been released to eight so called interested parties by the ACCC.  As we set out 
in our submission to the Productivity Commission Inquiry the facts are clear (see Attachment “A” 
particularly Section 2.10 to and including Section 2.16).  They are also unchallenged by the ACCC.  

The Davis Report was released on 12 February 2002, without deleting the information including 
numerical percentages (later deleted after Adsteam’s protests).  On that day, within half an hour of 
receiving advice that the Davis Report had been released to eight parties Adsteam contacted the ACCC 
and protested vigorously.  We continued so to do until changes were reluctantly made by the ACCC, to 
the final version released with the ACCC’s statement of reasons two weeks later. 

Again, on Tuesday 4 June, there was a further article in the AFR (p. 18) in which the AFR quotes from 
an ACCC submission to the Productivity Commission Inquiry as follows: 

“Although the methodology may provide Adsteam’s competitors with some insight into a 
model Adsteam uses to determine prices, such competitors would need to estimate the input 
to that model from a broad range of possible values; and accordingly, the exclusion of the 
numerical percentages reduced the possible  commercial damage to Adsteam.” 

There are two concerning issues that arise out of the above statement; 

Firstly,  

¶ There is a tacit acknowledgment by the ACCC that even the release of a mildly edited Davis Report 
could cause Adsteam some commercial damage. 

¶ More importantly however the ACCC seeks to depict themselves as being responsive to Adsteam’s 
concerns by stating they had “excluded numerical percentages”. 

¶ The facts are, however, that the ACCC released the Davis Report on 12 February 2002 to eight so 
called interested parties without deleting the numerical data.

The damage was done on 12 February and nothing in the ACCC supplementary submission can 
change the facts which remain unchallenged by them. 

Secondly, according to the file maintained by Adsteam and by Clayton Utz, our lawyers, the facts 
concerning the "second round" debate about release of the Davis Report between 21 and 27 February 
are that: 

¶ the Commission later made only minor concessions on deletion of confidential information when 
requested by Adsteam; the ACCC imposed an unreasonable timetable on Adsteam in making 
those submissions, with which Adsteam complied; 

¶ when on 21 February 2002,  Adsteam drew to the ACCC's attention the new entrant in the 
Melbourne port, the Commission then decided to delete, from Professor Davis' report, certain 
figures (only) used in the discussion of Adsteam's pricing methodology 
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The Adsteam submission of 21 February resulted in the removal of approximately 9 numerals from 
paragraphs 6 to 8 of the Davis report.  Despite requests by Adsteam, none of the text of the Davis 
Report was removed. 

In this light, the concessions made by the ACCC were anything but "substantial".   

Further, given the urgency which the ACCC imposed upon Adsteam making the submissions about 
confidentiality, prior to the public release, (that is, between 20 and 27 February) Adsteam does not see 
how the ACCC could conclude that Adsteam acted "belatedly" in the circumstances. 

The Productivity Commission Inquiry 

Finally, the AFR article attributes to Professor Fels the following comment: 

"We hope the Productivity Commission will agree with us that more information should be 
revealed about the substantial profits Adsteam makes from its monopoly position." 

As the Productivity Commission is aware, Adsteam Marine Limited is listed on the Australian Stock 
Exchange and is required to comply with the rules for continuous disclosure.  Recently, Adsteam 
released a profit warning concerning, amongst other things, the lower than expected profit that might be 
attributed to Adsteam's Australian operations, which were the subject of the ACCC decision in February 
this year.  Unfortunately, Adsteam's profits are not "substantial" in the declared ports, which was one of 
the reasons for the profit warning issued last month. 

Adsteam's customers and shareholders can rightly claim to be confused if they attempt to reconcile 
public statements such as these by the ACCC Chairman with the ASX releases made by Adsteam. 

Given the high standard of care and accuracy which Adsteam and others in the private sector must 
observe in their public statements, to avoid breach of the Act by "misleading conduct", Adsteam finds 
comments such as this wholly unhelpful and not in keeping with a balanced and fair system of business 
regulation. 

These statements, if in fact made by Professor Fels, are inaccurate and above all damaging to the 
24,500 Adsteam shareholders, 2,000 employees and our relationship with our customers. 

If Adsteam made public inaccurate statements about its business affairs,  we would expect to be 
prosecuted for misleading and deceptive behaviour under the Trade Practices Act, and required to 
issue a prominent retraction.  

Yours sincerely 

David Ryan 
Managing Director 
ADSTEAM MARINE LIMITED










































