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3(g) “recommendations (of a regulatory or non-regulatory nature) that governments
could consider to minimise the adverse impacts of the above regimes, while
achieving the desired environmental outcomes, including measures to clarify the
responsibilities and rights of resource users”.

The EDO recommends that a shift of focus is required. Given the extent of resource
problems facing Australia currently, the key issue must be achieving the best sustainable
environmental outcomes, rather than the financial bottom line of farm businesses. The
starting point for this inquiry should not be to what extent have the native vegetation and
biodiversity regimes affected the financial bottom line. Rather, the recommendations of
the inquiry should be based on the assumption that the current management of native
vegetation and biodiversity is unsustainable, and that a new policy mix needs to be
developed to effectively remedy this.
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1 Bates. G, “Managing Australia’s Environment”, (Chatswood: LexisNexis Butterworths, 2002) p. 272.



7

5�6� !����
��(
���
(��

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) (the EPBC
Act) is the major Commonwealth Act dealing with the environment and, by extension,
native vegetation and biodiversity. It contains a broad range of public participation
mechanisms.

The EPBC Act provides for much greater transparency than its predecessor, the
Environment Protection (Impact of Proposals) Act 1974 (Cth). Consistent with the trends
towards increasing public participation and ensuring transparent decision making
processes, extensive public consultation was given in the lead up to the Acts introduction.
The Act seemingly acknowledges the importance of public participation, and allows
formal and informal participation at the referral and assessment stages of the process for
both landholders and other interested parties. 2

The need for public participation throughout the development process is highlighted by
the fact that Governments of all types have often been reluctant to enforce their own
legislation.  Recent practice bears this out.  In the first two years of operation, the
Commonwealth has also only recently brought its first enforcement proceedings under
the EPBC Act , whilst the Queensland EDO has brought two sets of proceedings on
behalf of both a concerned individual and a conservation group.3  Only three other
actions have been commenced under the EPBC Act in the three years following the Act’s
introduction.4

The EDO and conservation groups have long been active in lobbying for comprehensive
public participation provisions to be adopted into environmental legislation.  These
provisions must not be retreated from.  At the same time, consideration needs to be given
to using such public participation effectively.  More specifically, there is a need to
actively ensure proper public participation in environmental decision-making beyond
simply meeting the formal requirements of the legislation.  Such an approach recognises
the complexities of public participation in an increasingly technical, difficult and time-
consuming operating environment. Recent practice has demonstrated that mechanisms for
public participation need to be managed to ensure the best possible environmental
outcomes!
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2 For an analysis of the specific public participation provisions at these stages see: EDO, “Planting the
Seed: Public Participation and the Environment protection and Biodiversity Conservation Act”.  Se also,
WWF and HSI “Public Participation under the EPBC Act (Canberra: WWF, September 2000) at
<www.wwf.org.au/content/fact_sheets.htm>
� $���)���$� .���)�G&%%0H�E$��0(3/��0)�����"�	�&%%0��

��3��#!"�����"����!�"�!#���!#-��!������!� �"��'����)"
�!����!�"!��4�3"���#*"�G&%%/H�E$��'(��0&�E�"	�
	��&%%/�!
4 For a fuller analysis, see below under question 6.
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With respect to the issue of costs, the Court has been given broad powers in this area.
Although the general rule is that costs follow the event, and although security for costs
can be required at the beginning of proceedings, the Court may depart from this rule in

                                               
5 The first case Carol Jeanette Booth v Rohan Brien Bosworth [2000] FCA 1878 was brought in December
2000 and related to an injunction being sought to restrain the electrocution of large numbers of spectacled
flying foxes, which roosted in the wet tropics World heritage Area adjacent from the respondents farm.
Although an injunction was not granted, the case showed the benefits of the new standing provisions, and is
significant for its consideration of the fact that actions outside World Heritage Areas can have significant
affects on World Heritage values.  The second case, Schneiders v State of Queensland [2001] FCA 553,
also related to an injunction, although this time for the restraint of a dingo cull on the Fraser Island World
Heritage Area.  While standing was not challenged, the success of the application for the injunction was
stymied by various other procedural difficulties, such as the fact that the State government had already
retained the relevant experts, and secondly, the fact that most of the cull had been completed.  The third
case, Humane Society International Inc. v Commonwealth Minister for the Environment and Heritage
[2003] FCA 64, also had a varying degree of success, in that although it was found that the
Commonwealth’s guidelines made under the EPBC Act purported to give exemptions to the Act not
authorised by law, Her Honour found that the Minister had not refused to undertake his duty to consider
referrals properly, and that the guidelines were not reviewable by administrative law.  The most recent case,
Mees v Roads Corporation [2003] FCA 410, involved a similar pattern of success: while His Honour found
that the referral to construct the northern section of the Scoresby Freeway (Victoria) was misleading, an
injunction was not issued since it was held that an injunction can only be issued under the Act to stop the
commission of an offence.  This evidentiary difficulty of showing recklessness or negligence in the creation
of the referral was underscored by the respondents crown immunity.
6 Schneiders v State of Queensland [2001] FCA 553.
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exceptional circumstances such as where a matter is brought in the public interest.7  Also
significant is that the applicants for an injunction are not required to give an undertaking
as to damages as a condition of granting an interim injunction.8
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7 Oshlack v Richmond River Council [1998] HCA 11
8 s. 478.
9 See Environment Australia  (EA) reference No. 2001/329.This took place on the 27 July 2001.
10 Australian National Audit Office (ANAO) “Referrals, Assessments and Approvals under the
Environment Protection and Biodiversity Conservation Act 1999”, Audit Report No. 38 2002-03, at para
3.27.
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11 Australian National Audit Office (ANAO) “Referrals, Assessments and Approvals under the
Environment Protection and Biodiversity Conservation Act 1999”, Audit Report No. 38 2002-03.
12 Ibid., at para 4.22 and 4.24.
13 Ibid., at para 23.
14 Ibid., at para 2.57.
15 See EA reference No. 2000/29.
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16 The analysis here is limited to NSW, Queensland, South Australia and Victoria.

17 It should be noted that under the propose Wentworth Group Model for Landscape Conservation,
vegetation planning would be reformed.  See pp 6-7 of the Wentworth Group of Concerned Scientists
Report to Premier Carr, “A new Model For Landscape Conservation in New South Wales”, February 2003,
<[http://www.clw.csiro.au/publications/consultancy/2003/Wentworth2_NSW_Land_Clearing_Report_Publ
ic_Document.pdf>
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18 These are approved by the Governor in Council.
19 The Minister is responsible for their approval.
20 It should be noted, however, that not necessarily all the provisions of the RVMP will be enforceable.
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21 See s. 71.
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(a) Statistical and economic analysis

Conclusions of existing studies on the impacts of native vegetation and biodiversity laws
have been diverse. One way of creating more certainty for the farming community is by
providing thorough and balanced economic analysis regarding the impacts of native
vegetation and biodiversity regimes. However, in order for economic and statistical

                                               
22 For further detail, also see ACF, “Controlling Land Clearing in Australia: A Framework for Federal
leadership and Shared Responsibility”, (Victoria: ACF, September 2001).
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analysis to properly account for any disproportionate and negative impacts on farmers, it
is submitted that a balanced and holistic analysis needs to be conducted which is
accurately representative of the different types of farm operations.�� Clearly, many of the
benefits of native vegetation and biodiversity conservation have no market and, hence, no
exact dollar value. Put another way, the value of biodiversity and native vegetation
conservation is often assumed to be zero.

This type of market failure led an influential study by Sinden to conclude that native
vegetation laws disproportionately impact farmers vis-à-vis the urban community.�	

Indeed, his study has been used by some stakeholders as ‘proof’ that landholders shoulder
a disproportionate share of the costs in implementing these environmental regulations,
while the urban communities benefit from farm production. Unfortunately, not only have
other surveys been omitted from this debate which report different conclusions,�� but a
number of methodological flaws have subsequently been observed in Sinden’s paper.

In order for the pitfalls of studies like Sinden’s to be avoided, there are a number of
principles that should be adopted.  These include:26

•  A random sample method should be used in finding respondents to surveys, so as to
eliminate survey bias;

•  A process should be developed to more fully determine costs and benefits of
environmental regulations.  To that end, proper calculation of the private benefits of
land clearance with the private costs needs to be included in these studies;
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23 An example of a methodologically sound study has been produced by Hassall and Associates (2002),
“Western Riverina Draft Regional Vegetation Management Plan: Socio-Economic Assessment”, Final
Report prepared for the Western Riverina Regional Vegetation Committee and the NSW Department of
Land and Water Conservation.
24 See Sinden. J.A, “Who pays to protect native vegetation?: Costs to farmers in Moree Plains Shire, New
South Wales”, paper presented to the 46th Annual Conference of the Australian Agricultural and Resource
Economics Society, Canberra, 12-15/2/2002.
25 See for example the reports by Hassall and Associates prepared on various Draft Regional Vegetation
Management Plans, including the executive summary of the socio-economic Assessment of the Inverell
Yallaroi RVMP, accessed at
<http://www.dlwc.nsw.gov.au/care/veg/vegact/inverell_pdfs/socioeconomicsummary.pdf>
26 See Moss. W, “Costs to Farmers of Protecting Native Vegetation in the Moree Plains: A Critique of
Sinden, J.A (2002)” (Canberra: WWF, 2002).
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27 Interestingly, Moss submits that it is likely that the revised mounts of Sinden’s study would actually
resemble a loss within the duty of care requirements of states like South Australia, and that the experience
observed within South Australia has been one where the losses associated with native vegetation legislation
are frequently within the expected ‘duty of care’ figure (Ibid., p. 7).
28 Wentworth Group Model for Landscape Conservation, vegetation planning would be reformed. Report to
Premier Carr, “A new Model For Landscape Conservation in New South Wales”, February 2003,
<[http://www.clw.csiro.au/publications/consultancy/2003/Wentworth2_NSW_Land_Clearing_Report_Publ
ic_Document.pdf>
29 The Wentworth Group, op.cit., p. 8.
30 See ibid., p. 10 for a description of the workings of PMPs.
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Property rights arise through both the common law and legislation. Even where property
rights arise through the common law, such rights are generally substantially modified by
legislation, which may control the way in which rights are exercised.
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31 See, for example, Becker. L.C, “Property Rights: Philosophical Foundations” (London: Routledge and
Kegan Paul, 1977).
32 Mabo v The State of Queensland (1992) 175 CLR 1 at 80 per Deane and Gaudron JJ.
33 Bury v Pope (1586) Cr Eliz 118; 78 ER 375.
34 For example, the Crown may grant freehold title over land but retain rights to harvest timber.
35 (Re: Ainslie; Swinbourne v Ainslie (1885) 30 Ch D 485; Corporate Affairs Commission v Australian
Softwood Forest [1978] 1 NSWLR 150).
36 Asher v Whitlock (1865) LR 1 QB 1, 5.
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37 Yanner v Eaton [1999] HCA 53 at [30]. Although, as Poh-Ling Tan has noted, the Court in this case cast
doubt on the usefulness of the bundle of rights analogy: see Tan. P-L, (2002) “Changing Concepts of
Property in Surface Water Resources”, a paper presented to the Nature Conservation Council Futurescapes
Conference Sydney 2002.
38 (1944) 68 CLR 261 at 295.
39 Ibid at 285.
40 (1994) 179 CLR 155 at 184-5.
41 [1999] HCA 53 at [17-21].
42 (1996) 41 ALR 50.
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The preceding section analysed the nature of property rights in natural resources and the
circumstances in which such rights might arise. This section examines the
interrelationship between property rights and compensation.49
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b) The State Constitutional position
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43 See Poh-Ling Tan, “Water Licences and Property Rights: the Legal Principles for Compensation in
Queensland” 16 EPLJ 284.
44 [1990] VR 545 at 553 per the Full Court.
45 (1994) 179 CLR 226 at 243 per Brennan J.
46 [1998] HCA 8 at [9] per Brennan J.
47 Minister of State for the Army v Dalziel (1944) 68 CLR 261 at 290). An example of this is section 29(10)
of the Native Vegetation Act (SA) in South Australia. It provides:

“A consent under this Division is subject to such conditions (if any) as the Council thinks fit to
impose, and any such conditions are binding on, and enforceable against, the person by whom the
clearance is undertaken, all subsequent owners of the land and any other person who acquires the
benefit of the consent”.

48 It is, of course, possible that a permit or consent may - under the general legislative scheme or
specifically in its terms – be limited in such a way as to raise issues as to its proprietary nature.
49 For further detail please refer to EDO Submission on Water Property Rights In Response to the Draft
Report of the CEOs Group on Water of the Natural Resources Ministerial Council, February 2003; and Jeff
Smith, “Property Rights and Compensation” ‘I can see clearly now… land clearing and law reform’ EDO
Network Conference, 5 July 2002.
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50 See the Honourable John Anderson opening the third day of the 2002 Outlook Conference in Canberra
and the National Farmers Federation (2002) Property Rights Position Paper (May 2002).
51 See, for example, Bates G (2002) Environmental Law in Australia 5th Edition at p 34.
52 For example see existing schemes in South Australia and Victoria: See Bonyhady. T, op.cit., and Raff.
M, (1998) “Environmental Obligations and the Western Liberal Property Concept” 22 Melbourne
University Law Review 657 at p 659 (Victoria). For a concise overview of these issues see also Bates G
“Environmental Law in Australia” (Sydney: Butterworths, 2002) at pp 33-38.
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53 See Pennsylvania Central Transport Company v. New York City 438 U.S. 104. For a comprehensive
bibliography in relation to the takings cases and debates see Dorsett. M.H, (1999) Shifting Terrains:
Upsetting the Balance Between Public and Private in the Takings Debate (Southwest Missouri State
University), which can also be found at http://208.13.158.54/departments/plan/issue/linkpgs/takings.html.
For a sense of the complexities at work, see Raff. M, (1998) “Environmental Obligations and the Western
Liberal Property Concept” 22 Melbourne University Law Review 657 at pp 681-683.
54 For instance “public good environmental benefits” as advocated by the NFF: National Farmers
Federation (2002) Property Rights Position Paper (May 2002).
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55 This is in contrast to the duty of care concept, which decides what environmental standards are to be by
looking at community expectations.
56 See Fensham. R, et.al., op.cit., p. 8, quoting the Native Vegetation Working Group, 2000.
57 See ibid., p. 8, quoting McIntyre et.al., “Principles for Sustainable Grazing in Eucalypt Woodlands:
Landscape-scale Indicators and the Search for Thresholds”, in Hale. P, et.al., “Management for Sustainable
Ecosystem” (Brisbane: Centre for Sustainable Conservation, University of Queensland, 2000).  See also
Walpole who found that “economic returns for pastoralism could be impacted where vegetation falls below
34% in eucalypt woodlands in NSW”, quoted in Fensham. R, et.al., op.cit., p. 8.
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58 Gittins. R, “Farmers who fail don't deserve pity”, SMH, October 16 2002.
59 Ibid.
60 In particular, see Young. M, et.al., “Reimbursing the Future: An Evaluation of Motivational, Voluntary,
Price-based, Property-right, and regulatory incentives for the Conservation of Biodiversity”, CSIRO
Division of Wildlife and Ecology; Australian Centre for Environmental Law, and Community Solutions /
Biodiversity Group, Environment Australia , 1996 <http://www.eldis.org/static/DOC4930.htm>.
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61 In particular, see Ibid.; and Skitch. R, “Encouraging Conservation through valuation”, volume 1,
(Brisbane: Department of Natural Resources, 2000)
<http://www.nrm.qld.gov.au/land/planning/pdf/ectv/cover_prelims.pdf>.
62 Young. M, et.al., op.cit., at 2.4.3 quoting Panayotou, T. “Economic Instruments for Environmental
Management and Sustainable Development”, International Environment Program, Harvard Institute for
International Development (Massachusetts: Harvard University, 1994).
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