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Submission on the impacts of native vegetation and biodiversity regulations 

Productivity Commission 
 

Executive Summary 
 
In its July 2003 submission, the Australian Network of Environmental Defenders Offices 
(hereafter ANEDO) restricted itself to commenting on the following terms of reference: 
 
• 3(f)  “the degree of transparency and extent of community consultation when developing 

and implementing the above regimes”  
• 3(g) “recommendations (of a regulatory or non-regulatory nature) that governments 

could consider to minimise the adverse impacts of the above regimes, while achieving 
the desired environmental outcomes, including measures to clarify the responsibilities 
and rights of resource users”. 

 
ANEDO stands behind its original submission, which is attached for convenience. 
However, the EDOs1 wish to particularly re-emphasise and expand upon the legal and 
policy issues around compensation as they do not appear to be well understood, nor their 
implications considered. 
 
 Legal Analysis of Claims For Compensation 
 
This section considers the legal basis for the claim that farmers both possess property rights 
in relation to their use of natural resources and that compensation should be paid should 
such rights be infringed.  
 
What are Property Rights? 
 
A property right arises where the community recognises a person’s exclusive use and 
enjoyment of an entitlement, allowing that entitlement to be traded or passed to others.2 The 
notion of property rights has changed over time, with rights being substantially modified by 
legislation.  
 
Common Law Rights  
 
The common law conception of land included all substances attached to the land, which 
would include native vegetation, and minerals (except royal minerals) underlying the surface 
of the land. Ownership was said to be of everything reaching up to the very heavens and 
down to the depths of the earth.3  
 
A freehold land owner (the exception in Australia) was generally said to own all things growing 
on or affixed to the soil including buildings, trees, plants, crops (including cultivated and 
uncultivated growing crops) and minerals (except royal minerals). These things were treated 
as part of the land until severed.4  
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In relation to leasehold landholders (the norm in Australia), the right of property in native 
vegetation is ordinarily vested in the Crown. The lease operates as a personal right and 
whether the holder of leasehold land may take any action in relation to the vegetation on the 
land depends upon the terms of the lease.  
 
In essence, the common law has long recognised that the basis of ownership to land is not 
absolute, but relative, titles.5 This has found expression under property law as the idea of a 
“bundle of rights” or “rights less than the rights of full beneficial, or absolute, ownership”.6  
 
Modification of Property Rights by Legislation 
 
Regardless of this common law context, property rights in Australia have long been created 
and derived from extensive legislative regimes and are regulated under such legislation.  
 
The issue of whether property rights adhere to entitlements conferred under legislation has 
been considered in a number of cases. The High Court has taken an expansive view of the 
definition of property in cases which considered section 51(xxxi) of the Constitution. In 
Minister of State for the Army v Dalziel (which concerned the Commonwealth taking possession 
of a vacant lot used as a commercial car park for an indefinite period of time), McTiernan 
said: 

The word “property” in s 51(xxxi) is a general term. It means any tangible or intangible thing 
which the law protects under the name of property.7 

 
Furthermore, as Rich J stated: 
 

Property, in relation to land, is a bundle of rights exercisable with respect to the land. The 
tenant of an unencumbered estate in fee simple in possession has the largest possible 
bundle.8 

 
More recently, in Mutual Pools & Staff Pty Ltd v Commonwealth Deane and Gaudron JJ noted 
that: 

Once it is appreciated that “property” in s 51(xxxi) extends to all types of “innominate and 
anomalous interests” (Bank of NSW v Commonwealth (1948) 76 CLR 1 at 349), it is apparent 
that the meaning of the phrase “acquisition of property” is not to be confined by reference 
to traditional conveyancing principles and procedures.9 

 
Rather, as noted in Yanner v Eaton,10 property is best conceptualised as a description of a legal 
relationship with a thing or as constituting a relationship between a person and a subject-
matter.  
 
Not all entitlements created by legislation, however, will be considered to create property 
rights. In Roy F Griffith v Civil Aviation Authority11, the Federal Court noted that two principles 
are relevant to the characterisation of an entitlement such as a licence as creating property 
rights. First, the context of the legislation, and second, whether the licence is freely 
assignable. Based on these principles, the courts have classified licences such as liquor 
licences and taxi licences (which are freely assignable) as property, while commercial pilots 
licences (which are not assignable) are not property12.  
 
(a) Land 
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A permit or consent to clear land generally has the character of a property right: for example, 
they attach to and pass with the title to the land (Park Street Properties v City of South 
Melbourne13; Health Insurance Commission v Peverill14; and Commonwealth v WMC Resources Pty 
Ltd).15 Subject to the details of the legislation, they would normally be expected to fall within 
the terms of this expansive definition of property that extends to “every species of valuable 
right and interest including…choses in action”.16  
 
Legal Analysis of When Compensation Must Be Paid 
 
The preceding section analysed the nature of property rights in natural resources and the 
circumstances in which such rights might arise. This section examines the 
interrelationship between property rights and compensation.17 
 
a) The Commonwealth Constitutional position 
Section 51(xxxi) of the Commonwealth Constitution gives the Commonwealth the power to 
acquire property from any State or person for any purpose for which Parliament has the 
power to make laws. Such acquisition must be on just terms. “Acquisition” has been found 
in two circumstances. First, where there has been a formal acquisition of some interest in the 
land. Second, where there has been an indirect (or de facto) acquisition – that is, where the 
land has been “sterilised”. Mere regulation does not entitle a person to compensation. 
 
b) The State Constitutional position 
 
The Northern Territory is the only one of the States and Territories Constitutions that 
contains a provision requiring compensation for acquisition of property or any lesser 
modification of any property right.  
 
Therefore, all other jurisdictions may modify the common law position without requiring the 
payment of compensation. Indeed, unless they have legislation in place to the contrary, these 
jurisdictions can acquire on any terms they choose, even though the terms are unjust: PJ 
Magennis Pty Ltd v Commonwealth;18 Commonwealth v NSW.19 See also Durham Holdings Pty Ltd v 
NSW.20 
 
It should be noted that, in 1988, the Federal Labor Government sought to make acquisitions 
of property by State Governments’ subject to a provision similar to the Commonwealth’s 
obligations under s 51(xxxi). The proposed constitutional amendment was rejected by the 
people of every State.  
 
c) Compensation under legislation 
 
A distinction has long been made, dating back to the Magna Carta, between compensation 
for acquisition of land and no compensation where mere restrictions were imposed. 
Legislation protecting amenity in the 12th Century imposed losses on landholders without 
compensation. For instance, the native vegetation legislative regimes in New South Wales, 
Queensland and South Australia do not provide for compensation where land clearing is 
merely regulated. Put another way, there is no right to compensation where an application to 
clear land is refused. 
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Where a permit is already granted, limited rights to compensation exist where the permit is 
revoked. Such compensation are only for “sunk costs” and do not extend to future losses.  
 
Policy Perspectives Regarding Compensation 
 
It has been noted that the right to compensation under law is narrow, in contradiction to the 
terms sought by such proponents of broad-based compensation as the Deputy Prime 
Minister, the Honourable John Anderson, or the National Farmers Federation.21 
Nevertheless, it is certainly open for Governments to compensate farmers in this way. 
Furthermore, as Bates22 and others have argued, there are political and moral arguments as 
to why Governments may feel compelled to offer compensation in such circumstances.  
However, compensation for regulation would potentially have a number of drawbacks. 
 
First, there is the danger that demands for compensation may create an expectation by 
others of a right to a piece of the compensation pie.  
 
As Bates has argued in defence of compensation in certain circumstances, there is a 
difference between regulating polluting activities (for which there is no right to pollute 
insofar as there are impacts on others) and restricting rights pertaining to natural resource 
management, which do not impact on other landholders. However, it is submitted that the 
difference is one of degree, rather than type.  
 
The difference between the impacts of regulating pollution and restricting rights is simply 
that they are more diffuse, in time and/or space. The regulation of ozone-depleting 
substances is arguably analogous to restrictions on land clearing – both activities may have 
no impact on neighbours and both are based on broader public and environmental grounds. 
Restrictions on trade and commerce more generally – whether imposed for environmental, 
public safety, occupational health or moral grounds – may also give rise to calls for 
compensation. As discussed below, compensation is a backward-looking payment and an 
inefficient use of public monies. As such, the line should remain drawn between 
compensation for acquisition and regulation. 
 
Second, compensation for restrictions on land clearing may create a climate whereby 
Governments are hesitant to regulate properly and effectively for fear of the financial 
repercussions. As many commentators have noted, this has been the case where such 
schemes have existed in South Australia and Victoria.23  
 
In the USA case of Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency24 
Justice Stevens echoed a similar concern in relation to “reluctant regulation”, noting that 
land use regulations are ubiquitous and most of them impact upon property values in some 
tangential way -- often in completely unanticipated ways. Treating them all as per se takings 
(restrictions requiring compensation) would transform government regulation into a luxury 
few governments could afford." 
 
Third, moving away from the well-established principle that compensation should only be 
paid where property is acquired may potentially involve the community in complex and 
costly litigation over what regulations require compensation. This has certainly occurred in 
the USA with Court decisions made on an ad hoc basis amidst what would seem to be an 
increasingly acrimonious, divisive and ideologically-driven public debate.25 If Australia goes 
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down this path, the security sought by the Productivity Commission and other interests may 
prove illusory. 
 
Fourth, there are difficulties associated with dividing restrictions into public and private 
elements. The National Farmers’ Federation has proposed that compensation be linked to 
“public-good environmental benefits”. In particular, they are seeking: 

 
a statutory-based, compensation package in state and Commonwealth legislation for 
those cases where a property’s market value is reduced because there are limits or 
constraints imposed on using or developing certain natural resources. 
 
The level of assistance is to be based on a “before and after” test of the property’s 
market value. However, only those things of “public benefit” will be included in the 
before and after” assessment.26 

 
In a similar vein, other commentators have advocated models that seek to distinguish 
between private and public good in terms of conservation management. For instance, 
Fensham and Sattler have devised a methodology for providing compensation to 
landholders “who shoulder a disproportionate share of the financial burden for biodiversity 
conservation” based on the notion of a duty of care (although not a duty as lawyers would 
understand it).27 The idea of a duty of care – as used by Binning and Young – is to require 
sustainable land management of landholders.28 Restrictions that demand more than this – 
what Binning and Young term “public conservation services” – should be paid for by the 
community. 
 
These approaches are an attempt to delineate more precisely the circumstances where the 
community should pay compensation. Their attraction is their recognition of the dualistic 
nature of property – rights and responsibilities go with ownership.29 However, the divide is 
conceptually problematic. Is it not the raison d’être of government to regulate in the public 
interest? Is it illegitimate for governments’ to regulate in anything but the public interest?  
 
Perhaps the real problem with this approach is its implicit legitimation of the debate; its 
assumption that landowners deserve compensation. It is certainly true that Governments’ 
have historically encouraged natural resource management practices which have been 
detrimental to the land and that they are now discouraging such practices. However, this so-
called about face has not been as abrupt as some have suggested. In South Australia, land 
clearing laws have been in place for nearly 20 years while laws pertaining to threatened 
species and biological diversity have been around for 10 to 15 years.30  
 
Fifth, some commentators have argued for a pragmatic approach to compensating for 
restriction. This sentiment is echoed by Dr Black31: “If Governments are now prepared to 
pay substantial sums of money to help achieve what is our desired aim [biodiversity-
determined controls on clearance], we should not hinder the process”.  
 
While there are certainly cogent arguments for a pragmatic approach to environmental issues 
in some circumstances (such as where factors such as time and irreversibility are evident), 
this approach seems flawed.  
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On the one hand, supporting compensation needs to be weighed against the other 
disadvantages discussed in this submission. On the other hand, it suggests that the options 
are compensate or bust. This is clearly not the case and this approach ultimately amounts to 
a failure of imagination and a limited reading of the experience in Australia and overseas.  
 
There are a wide range of alternative financial devices that need to be considered as part of 
any cost-benefit analysis of the problem. Compensation results in the inefficient use of 
limited resources devoted to the protection of the environment, and provides no incentive 
for farmers to alter unsustainable practices. It is a curious irony that the accepted wisdom 
today is that national parks need to be actively managed, not “locked-up” yet for private land 
the idea of compensation is based on “locking-up” land, rather than active management.  
 
The limited monies available to redress social dislocation and improve the environment 
should seek to go as far as possible. Looked at from the economic perspective of 
opportunity cost, the question arises: what alternate programs could be funded for the price 
of any compensation to farmers and is overall well-being maximised by compensating the 
farmers? It is submitted that financial assistance or incentives for the performance of certain 
duties offer a more efficient and equitable solution and are to be preferred. 
 
Reversing the decline in the quality of the Australian landscape before it is too late will 
require fundamental change: industrially, culturally and institutionally. Financial assistance – 
adjustment packages based on equitable principles that address real hardships – and financial 
incentives will be part of such a change. 
 
Financial assistance can be based on models used in other industries. Structural adjustment 
packages have been used for both the fishing and timber industries. Generally, they are 
comprised of assistance packages targeted to workers and industries, with additional help for 
those who wish to exit the activity.32 
  
Financial incentives - such as property agreements and covenants, grants for restorative 
works, competitive auctions, tax and rate relief and trading schemes – are forward-looking 
and provide an ongoing commitment to the protection of the environment.33 They would 
serve to complement structural adjustment packages. 
 
Finally, there are clear equity arguments associated with such an approach.34 Under National 
Competition Policy reforms, significant job losses have been felt across a number of 
industries, including the utilities sector. The Productivity Commission has openly 
acknowledged these effects, but has highlighted the broader community benefits and sought 
encourage and assist people to cope with the changes.35 Yet in the context of management of 
natural resources, strong support has been given to an approach which could “reward 
undeserving recipients and have an unequal impact on different industries and regions”.36  
 
Conclusion 

 
As noted, there is a very narrow right to compensation in legislation and this should not be 
broadened. Regulation is a fact of life across all industries, and where there is very strong 
argument for financial assistance, this would be better done by structural adjustment, rather 
than a specific legal right. Reversing environmental decline will require fundamental change: 
industrial, cultural and institutional and financial assistance, including financial adjustment 
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packages based on equitable principles that address real hardships. However, such financial 
assistance should be linked to the protection of the environment, and should provide real 
incentives for rural producers to alter unsustainable practices. 
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