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The complaint
1.1
The nature of the complaint
The Australian Government Competitive Neutrality Complaints Office (AGCNCO) received a complaint from Emil Ford and Co Lawyers on behalf of Cyclopharm Limited on 9 August 2011. Cyclopharm Limited alleged that PETNET Australia Pty Limited, a wholly owned subsidiary of the Australian Nuclear Science and Technology Organisation (ANSTO), was not complying with competitive neutrality policy. 
Cyclopharm Limited is an Australian company. Through its wholly owned subsidiary, CycloPet Pty Limited, it manufacturers positron emission tomography (PET) radiopharmaceuticals. The radiopharmaceuticals are used to detect and determine the location, extent and stage of cancer, neurological disorders and cardiac disease (box 1.1). 
	Box 1.

 SEQ Box \* ARABIC 1
Positron Emission Tomography

	Positron emission tomography (PET), also called PET imaging or a PET scan, is a type of nuclear medicine imaging. Nuclear medicine is a branch of medical imaging that uses small amounts of radioactive material to diagnose and determine the severity of or treat a variety of diseases, including many types of cancers, heart disease and neurological disorders. 

PET is the fastest growing nuclear medicine diagnostic imaging modality in the world and is clinically proven to better identify the location and extent of certain active cancer cells in the body as well as many neurodegenerative diseases. By improving diagnosis, PET scans can help physicians select better courses of treatment, as well as assess whether treatment is effective. 

Isotopes produced by cyclotrons are used as the radioactive component in PET radiopharmaceutical production. The most common PET radiopharmaceutical is Fluorodeoxy-glucose (FDG). The half-life of FDG is around 110 minutes. Because of the short half-life of FDG, a 2 hour delivery range from the cyclotron production facility is optimal. 

Source: Cyclopharm. 

	

	


Cyclopharm’s first cyclotron facility was established in December 2010 at Macquarie University Hospital. Currently Cyclopharm services the requirements of Westmead Hospital, Royal North Shore Hospital (on a shared basis with PETNET Australia), and Macquarie Medical Imaging, and accounts for around 15 per cent of the New South Wales market. 

PETNET Australia Pty Limited (hereafter PETNET Australia) manufactures and sells the most common PET radiopharmaceutical, fluoro-deoxy glucose (FDG, box 1.1). PETNET Australia (trading as PETNET Solutions) began its operations in August 2009. It operates two medical cyclotrons for radiopharmaceutical production at Lucus Heights. PETNET Australia currently provides FDG to Nepean Hospital, Royal North Shore (on a shared basis with Cyclopharm), and two private departments located at Sydney Adventist Hospital and PRP’s Gosford imaging centre.

Concerns raised by Cyclopharm
Cyclopharm, in its complaint, claimed that: 
ANSTO is failing to comply with the Australian Government competitive neutrality principles; in particular, that it is charging prices that do not fully reflect its costs and is not generating commercially acceptable profits.

Cyclopharm complained that because of subsidised prices, PETNET Australia has been able to secure a New South Wales tender to supply FDG to the public hospital sector: 
… through subsidised pricing tactics and noncompliance to competitive neutrality guidelines, ANSTO/PETNET has secured a NSW tender to supply FDG to the public hospital sector. Even by attaining this dominant position, the venture will continue to be heavily subsidized by taxpayer funding.  … The recent decision by NSW Health in favour of PETNET’s profoundly subsidized pricing has rendered CycloPet commercially unsustainable. Furthermore, in light of ANSTO’s anticompetitive market positioning, it is unlikely that any private cyclotron operator will ever invest in another facility in Australia. 

The complainant also raised questions about how ANSTO’s decision to enter into a franchise style arrangement with Siemens was approved without a public review process or tender. 
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The role of the AGCNCO in investigating complaints

The Productivity Commission Act 1998 empowers the AGCNCO to investigate complaints that:

… a particular Commonwealth Government business or business activity, or a business or business activity competing with a Commonwealth Government business or business activity, is not conducted in accordance with competitive neutrality arrangements that apply to it … (s. 21(1(a)), p. 14)

or that such a business or business activity:

… should be required to be conducted in accordance with competitive neutrality arrangements. (s. 21(1(b)), p. 14)

The Act defines competitive neutrality arrangements that apply to a government business as:

… the arrangements referred to by that name in the Commonwealth Government Competitive Neutrality Statement of June 1996 … (s. 21(5), p. 14)
In accordance with the Productivity Commission Act and Commonwealth Government Competitive Neutrality Statement of June 1996, ANSTO is a Commonwealth Government Business for the purpose of being subject to complaints investigated by the AGCNCO under Section 21 of the Productivity Commission Act 1998. 

The complaint is concerned primarily about whether competitive neutrality has been correctly applied to PETNET Australia’s activities. In deciding to investigate the complaint, the Office is satisfied, in accordance with the Productivity Commission Act 1998 (part 4, division 2) and Competitive Neutrality Policy Statement (Australian Government 1996), that the complaint:

· is not better handled by another body

· does not relate to competitive neutrality policies that are being finalised or are currently the subject of review by government 

· is not vexatious

· raises issues of substance that have non-trivial resource allocation effects.

The primary role of the AGCNCO is to assess whether competitive neutrality has been implemented appropriately. In this context, however, PETNET Australia only began operating in 2009, and as such this investigation is about a government business enterprise that is operating in a start-up stage. 

The AGCNCO has therefore examined whether PETNET Australia is pursuing a business model that could place it in breach of competitive neutrality policy. 

In conducting the investigation, the AGCNCO held discussions with the complainant (Cyclopharm) and ANSTO. A written submission was received from ANSTO on 27 October 2011. A draft of this report was provided to ANSTO for its comment on any matters of fact. 
The next chapter provides an assessment of the issues raised by the complainant and a concern raised by ANSTO that regulatory requirements placed on PETNET Australia as a result of government ownership, which are not imposed on its competitors, means it operates at a cost disadvantage. 
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