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I. Summary

1. This Submission responds to the call by the Australian Government’s Productivity
Commission (“PC”) for public comment on its Discussion Draft (“DD”) released on
9 August 2005 as part of its research Study into the impact of options for reforming
Australia’s general consumer product safety system, requested by the Ministerial
Council on Consumer Affairs (“MCCA”).

2. Opverall, the DD is a very welcome and impressive preliminary study, analysing many
important issues and beginning to assemble relevant information. I agree with many
of the preliminary views expressed (as noted below, and also eg improving research
and extending scope of regulation clearly to certain services). I am agnostic about
others (eg strong harmonisation within Australia. This Submission instead focuses on
key Preliminary Findings (“PEF”) that seem to require significant reassessment, before

the PC completes a final Report.

I1. Background

3. My initial Submission to the PC, of 11 July 2005, agreed with several others and a set
of options put forward by the MCCA in its initial Discussion Paper of 2004 (and
reiterated in its Options Paper of August 2005), in proposing the introduction of key
features particularly of the European Union’s regime (initiated in 1992 and revised

with effect from 2004) for regulating the safety of general consumer goods.

4. The PC’s DD, however, remained to be convinced about the need for those key
features, particularly a General Safety Provision (“GSP”) putting the onus on firms

not to supply unsafe goods, requiring them to report to regulators if their goods may



be unsafe, and requiring them to recall them if they decide they are unsafe.'

5. In late August and September 2005, my two-Part article (“Article”) was published in
the Auwstralian Product Liability Reporter, examining more closely the framework and
flaws of Australia’s current main regulatory regime (the Trade Practices Act, “TPA”,
dating back to 1974) and similar problems with the regime of Australia’s major
trading partner in Japan (the Consumer Product Safety Law of 1973), in light of

several points made in the DD. The article is therefore appended to this Submission.

6. Only one other formal Submission (“S1”) has been made to the PC, by the peak

business associations of the electrical products industry.

7. Although the PC has held forums in Canberra, Melbourne and Sydney inviting other
feedback particularly from those who made submissions in its initial consultations for
the DD, I was unable to attend these and several others who initially made
Submissions may not have been able to participate either. Given also the PC’s tight
deadline for submitting a final Report to the MCCA, probably requiring drafting by
Christmas, my present Submission attempts to rectify the balance somewhat by
briefly addressing some key issues raised in the DD, highlighting some of the points

raised in the other formal Submission so far and in my appended Article.
III. Evaluation of the Current System (DD Preliminary Findings [“PF”] 5.1-11)

8. As pointed out even by the electrical suppliers’ Submission (S1 p2), the PC’s
Preliminary Finding (PF 5.1) that “overall Australia’s consumer product safety system
appears to ensure a reasonable level of product safety” is “speculative because
insufficient Australian consumer product safety data is available”. Taking this point a
step further, note that it is widely agreed that the lack of safety data collected and
disseminated by government agencies — and/or provided by firms — is insufficient
(acknowledged in PF 5.5, 9.1-3, 11.1-3 and 12.1-3; by S1; and Article Part 1 at fn 30).
Then it seems plausible that at least some firms are taking advantage of this shortage
of information by supplying less safe products than they otherwise would — and
might be more inclined to in countries where more and better-quality information is

collected and disclosed, as under the present EU regime.

9. Such action need not involve “businesses intentionally releasing unsafe products onto

1 All these documents are available via
http!//www.pc.gov.au/study/productsafety/index.html.
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the market” (PF 5.2, emphasis added). Instead, they may be acting megligently, not
giving proper weight to the likelihood and extent of harm likely to occur to
consumers — and to be claimed against them by consumers, given the difficulties of
(credible threats to) access the civil justice system through (recently reformed, ie
restricted) tort law, and/or sanctioned or regulated by authorities also operating in an
informational vacuum. These potential problems are related to widely-noted poor
enforcement (PF 5.8; also S1 p3).

10. This perspective helps explain the pattern well-documented by the Submissions to
the MCCA and the by the Australian Consumers’ Association (“ACA”),
demonstrating several concrete instances recently in which half or more tested
products failed voluntary or even mandatory safety standards. In its initial public
response to the DD (cited in Article Part 1 fn 9), the ACA further emphasises that
“behavioural factors that contribute to product misuse and poor product
maintenance and safety” (cf PF 5.3, and 5.2) ate often irrelevant to these situations,
eg involving child-care products. This indicates a serious regulatory system design
problem (cf also S1 p3). Further, if product misuse is foreseeable and yet there is a
way for suppliers reasonably to prevent it (eg by installing anti-tampering devices),
then that should be another area in which firms should be forced to improve existing

products rather than attempting to modify (eg tampering propensity) behaviours.

11. The lack of product-safety related information (and indeed legal standards under the
existing law”) available to both firms and businesses also undercuts the DD’s rosy
view that there are “sufficient incentives for businesses to voluntarily recall” unsafe
products and otherwise for regulators to effectively to “negotiate a voluntary recall in
the first instance ... in most cases” (P 5.7). Similar problems have recently been
highlighted by large-scale recalls in sectors subjected to specific safety regulations,
notably in therapeutical goods. Australia’s legislation on recalls and other important
safety activities has had to be considerably strengthened in that sector (Article, Part 2
fn 2). Although the likely risk and extent of harm may be less for some types of
consumer goods, there will be other more similar categories. Accordingly, the
Government should be more consistent in (at least giving serious consideration to)
extending stricter recall and other powers across the board, rather than responding
only in specific areas like therapeutical goods after a huge problem arises such as the

Pan Pharmaceuticals debacle in 2003.

2 See Jocelyn Kellam, '"Post-Sale Duty to Warn and Product Recall in Australia' (2005)
16(8) Australian Product Liability Reporter (September 2005).

3



12. The DD also seems overly optimistic about the importance of other “incentives
created by the product liability arrangements”, particulatly the strict product liability
(PL) regime added in 1992 as Part VA of the TPA (PF 5.7). There has been very little
case law, even unreported judgments, under this legislation. Perhaps products have
suddenly become so safe that consumers don’t need to sue under these provisions,
and/or the law is so clear that they settle favourably in its shadow. But that seems
unlikely given the lack of clear guidance from higher courts on some vague concepts
in Part VA, and structural barriers to accessing the courts which have increased since

Australia’s “tort reforms” since 2002.

13. The DD is more convincing in conceding that “it is not clear that the current system
engenders an efficient allocation of responsibility for consumer product safety
among consumers, business and government”. Shifting the primary onus onto firms
not to supply unsafe products, since they tend to have better information on which
to make such judgments, but with enhanced back-up powers and information
provided to government, seems a more ¢ffwient regime particularly in today’s
deregulatory environment when direct government intervention and standard-setting
is becoming increasingly impractical. Greater transparency of this system also has
important /legitimacy-promoting advantages, for a democratic society. Both grounds
underpin the move towards such a system in the EU. If anything, the nature of
Australia’s economy and democratic institutions suggest that following revised EU

regime is all the more desirable in this country (Article Part 1).

14. Likewise, although the DD may be correct in that differences between the current
regulatory regimes in Australia and New Zealand, its long-standing trade partner, are
sufficiently few “to have a significant distortionary impact on Australasian economic
activity” (PF 5.11), both corporate and individual citizens can question the legitimacy
of regimes that generate such clear variance in outcomes (eg four times the numbers
of mandatory safety standards in Australia compared to NZ). Both efficiency and
legitimacy issues can only grow as Australia continues to develop other bilateral and
potentially regional FTAs, especially in the Asia-Pacific region (Article, Part 1). One
important partner is Japan, which also has far fewer mandatory standards than
Australia, but partially offsetting institutions and a growing interest in updating its

regime — probably on EU lines (Article, Part 2).

IV. GSP (PF 6.1-2)

15. Even on a narrow economic analysis, the PC’s scepticism about whether “the likely



benefits of a GSP justify the costs involved” seems excessive. Again, the Australian
economy is even mote open to more proportionately unsafe products eg from the
PRC, a key contemporary concern in the EU (and the US). It is hard to believe that
all their economists have got it wrong (especially in the US, with its tradition since the
1980s of increasingly light-handed consumer protection). Specifically, the data cited
by the PC regarding the EU regime is weak (Article, Part 1).

16. The DD suggests that if the MCCA does favour adopting a GSP, that should define
“safety” etc consistently with Part VA of the TPA (PF 6.2). That is a good starting
point, but it should be remembered that product safety regulation generally (eg in
both the EU and, since 1990, the US) has a broader scope than strict PL definitions
of “defect”, because it needs to allow preventive action rather than ex post responses

triggered after injury or death giving rise to private compensation claims (Article Part
1 at fn 38).

17. On the other hand, a reformed regulatory regime in Australia should at least go as far
as the TPA. Thus, it should clearly include foreseeable misuse within its scope, as
recommended already by the PC (PF 7.1). However, care needs to be taken in then
excluding situations where such foreseeable misuses involves unreasonable behaviour
on the part of the user. The focus should remain on what a reasonable supplier
would do. In some situations, for example, it may be reasonable to build in design
features that prevent such unreasonable or even intentional misuse (Article Part 1 at
fn 44). To draw an analogy, PL law might view a lack of design improvements (but
resulting in an injury) having been broadly “caused” by the supplier of a product
containing a “defect”, but reduce damages awarded for the uset’s comparative

negligence. Similar considerations should extend to product regulation reform.

18. There is no ground for concern that there would be “mandatory demonstration of
compliance with GSP requirements” (S1 p4), if that implies that firms would need to
provide documentation showing how each product meets detailed safety standards.

Not even the revised EU regime goes that far.

V. Monitoring and Reporting for Unsafe Goods (PF 10.1-2)

19. Instead, the amendments in force since 2004 in the EU now add more general
monitoring and reporting requirements. It was found that a GSP in itself, initiated in
1992, provided insufficient incentives. Combined with the point made above (para 8),

this suggests that the PC needs to reconsider its view that adding such requirements
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in Australia “would not justify the associated costs” (PF 10.1).

The PC does, however, approve of requiring firms to report goods subject to a
successful PL claim or multiple out-of-court settlements (PF 10.1 para 2). The
electrical suppliers’ associations object even to this, yet they concede that “liability
claims through the courts are rare and may not be completed for years” (S1, p 0).
The implication that the tougher thresholds under US law for reporting in the event
of PL suits or settlements should be transplanted to a reformed Australian regime, at
least, is unconvincing given the huge volume of PL activity in the US. The further
assertion that “mandatory reporting of claims” would be counter-productive to
claimants negotiating settlement is also unpersuasive: even such settlements are
comparatively rare in Australia, so reporting will simply shift the negotiating
parameters somewhat more in favour of consumers. The extent of the shift will
depend on the nature and extent of the reporting requirements added, and there is
no evidence that the revised EU regime has an explosion of claims and/or

settlement negotiation breakdowns.

Recalls (PF 13.1-3)

The electrical suppliers associations also support the PC’s preliminary assessment
that “a general requirement for businesses to recall unsafe products is not warranted”
(PF 13.2), due to incentives generating voluntary recalls and the threat (albeit rarely
enforced) of mandatory government recalls. Again, the lack of information on when
and how to make recalls and unclear enforcement powers (above para 8), along with
the more robust systems in force in the EU and the US (and likely in other trading

partners like Japan), call for a reassessment of such views.

The problem of “ophan products” (S1 p 8) is a serious one, but which could be
addressed by deeming certain suppliers to be the suppliers subject to new recall

obligations, along EU lines.

VII. Making further progress (PF 15.1-4)

23.

Overall, as more narrowly acknowledged by the PC, we should already add “a
stronger focus on reducing inconsistencies between Australian and international

standards” in the field of consumer product safety regulation.
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Reviewing product
safety regulation in
Australia — and Japan?

Part 1

Dr Luke Nottage UNIVERSITY OF SYDNEY FACULTY OF LAW

On 9 August 2005, the Australian
Government’s Productivity Commission
(the Commission) released its 434 page
Discussion Draft report, Review of the
Australian Consumer Product Safety
System (the Discussion Draft). This
study by the Commission, which was
founded in 1998 as the Government’s
principal advisory body on micro-
economic reform, was commissioned to
inform the review initiated in mid-2004
by the Ministerial Council on
Consumer Affairs (MCCA). The MCCA
received 31 submissions, and the
Commission received 12 more
(including one by this author), showing
that Australians share considerable
interest in this topic.1 The
Commission’s final report is expected in
January 2006, and legislative reform
may begin already that year — the
Australia-Japan Year of Exchange,
commemorating the 30th anniversary of
the Basic Treaty of Friendship and
Cooperation between Australia and
Japan. Both countries, moreover, have
witnessed an upsurge of interest in
product safety issues in recent years,
exemplified by massive recalls of
consumer goods.2

The preliminary assessment by the
Commission does not propose
fundamental reform, but already
favours important improvements to
Australia’s regulatory regime for the
safety of general consumer goods. The
ongoing consultation process may also
lead to a reassessment, and more
thorough reforms. For example, the
Commission already strongly advocates
harmonising legislation across the States
and Territories in Australia, which
would also impact on New Zealand
through the ANZCERTA Free Trade
Agreement dating back to 1982,3 as

well as better mechanisms for early

detection of unsafe products. The

Commission also sees merit already in

the following reforms:4

e ‘include “foreseeable misuse in the
definition of “unsafe”, as long as it is
limited to behaviour which is
reasonably predictable and not
unreasonable;

= ensure consistent coverage of services
relating to the installation and
maintenance of consumer products;

» provide better information to
businesses on regulatory requirements
and targeted information campaigns
to consumers, where effective and
efficient;

» provide better information to
businesses on regulatory requirements
and targeted information campaigns
to consumers, where effective and
efficient;

» make evidence-based hazard
identification and risk management
central to policy making, standard
setting and enforcement; and

* make greater use of cost-benefit
analysis, embodying risk assessment,
in determining whether and how to
intervene to address identified
product hazards.’

On the other hand, the Commission
‘first’ is not yet convinced that costs
would outweigh benefits if a general
safety provision (GSP) were added to
Australia’s existing regulatory regime,
putting the onus on suppliers to market
only safe products. Second, it remains
unsure about introducing a requirement
for suppliers to notify authorities if
their goods may be unsafe, although the
Commission already sees more merit in
requiring reporting of products subject
to a successful (private law) liability
claim or multiple out-of-court

.......................................................................................................................................................................................................... vol @ no [J August 2005



settlements, and in ‘guidance material
encouraging businesses to clarify how
consumers and retailers can notify
them of unsafe or faulty products’.
Third, the Commission does not (yet)
propose a formal legislative
requirement for suppliers to recall
unsafe products, or even for the
government to audit voluntary recalls,
believing the current recall
requirements are generally now
sufficient.>

However, these three (inter-related)
features are central to the regulatory
regime introduced in 1992 and revised
in 2001 in the European Union (EU),
applicable since 2004 in the (soon to
be 27) EU member states.6 The
Commission does not adequately
explain what is so distinctive about
Australia’s socio economic structure
and growth trajectory that it should
not follow this emerging global
standard. If anything, Australia has
even more exposure to a rising tide of
potentially unsafe products imported
from rapidly growing Asia-Pacific
economies like China’s.” Perhaps it is
felt that Australia does not and need
not share the EU’s commitment to a
‘high level of protection of safety and
health of consumers’.8 If so,
however, then many in
Australia would and should
contest a lower standard
being set in this country. The
evidence presented by the
Commission on ‘overseas
experience’ with a GSP is
particularly weak: it refers
primarily to publications
published before the
strengthening of the EU
regime in 2001, and to a
subsequent survey by a law firm of
only some manufacturers (predictably
quite negative about the new regime).®
It is implausible that Australia can
continue to make do with a regulatory
regime similar to that prevailing in
Europe even before 1992, when at least
a GSP was introduced for suppliers.
More generally, the revised EU regime
offers an appropriate division of
responsibilities among firms, the
government and consumers; and the PC
or the MCCA may still come around to
more far-reaching reforms along the
lines of the EU model.
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Reforms along such lines are also
suggestive for other countries in the
Asia-Pacific. Already, the revised EU
regulatory regime is being closely
investigated, for example, in Canada
(publically) and Japan (albeit less
visibly). Japan also shares a strict
liability product liability regime with
Australia, introduced in the early 1990s
and modeled on a 1985 EC Directive.10
Accordingly, adding more of a lawyer’s
perspective to that of the economists
predominant in the Commission, this
article outlines the nature and
provisions of Australia’s current
regulatory regime aimed at securing the
safety of general consumer goods,
further elaborating on some of the
issues and views presented in the
Commission’s Discussion Draft.11 It
highlights several problems broadly
similar to those found in Japan;

Japan may therefore be tempted to
implement EU-like reforms as well.
That would be desirable given the
Trade and Economic Framework
relationship already established
between Australia and Japan in July
2003, and a full scale bilateral Free
Trade Agreement currently under
investigation.12

Consumer product safety
regulation In Australia
Australia, with its federal system of
government, has a dispersed regulatory
regime in this field.13 Increasingly,
however, the central regime is federal
legislation applicable to most
corporations: the Trade Practices Act
1974 (Cth) (TPA), Pt V (Consumer
protection) Div 1A (Product safety and
product information). First, under
s 65C(2), the responsible Minister
(currently the Parliamentary Secretary
to the Treasurerl4) may prescribe
requirements under a consumer

product safety standard ‘as are
reasonably necessary to prevent or
reduce risk of injury to any person’. A
corporation supplying in trade goods
that do not comply with such a
mandated standard is subject especially
to criminal sanctions (s 65C(1)).
Australian courts have become
increasingly strict in enforcing such
sanctions.15 By contrast, as mentioned
above, the EU regime imposes a GSP
on manufacturers and distributors of
consumer goods — instead of putting
the burden on regulators to prescribe
safety standards.16 This should help
address problems related to a paucity
of strict standards prescribed under the
TPA, currently 27, highlighted by
several submissions to the
Commission.17

Any requirements prescribed by
s 65C(2) may be set directly by
regulation, or by the Minister partly or
completely adopting a voluntary
standard elaborated by Standards
Australia International Ltd (which
recently changed its name to Standards
Australia Ltd (SA)) (s 65E), there still
being no other ‘prescribed association
or body’. Most prescribed standards
are based on SA standards. The Full

Australia has even more exposure to a
rising tide of potentially unsafe products
imported from rapidly growing Asia-Pacific
economies like China’s.

Court of the Federal Court of Australia
has recently indicated that courts will
be ‘very cautious in finding that a
particular prescribed product safety
standard has been prescribed invalidly,
when the issue is whether the standard
concerned really promotes safety’,
especially where ‘the standard is
produced by a body of experts’ such as
a SA technical committee (as in that
case).18 However, the Court went on to
mention several considerations that
might limit such deference to the SA or
indeed other ‘expert’ standards in
different situations.19

(2005) 16(7) APLR. oo @
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More generally, SA’s activities and
governance are currently under review.
This follows its transformation in 1999

from an association into a public
company limited by guarantee; and the
floating of commercial operations (for
example, publishing and sales of
standards) as ‘SAl Global Ltd’ in
December 2003.20 In July 2005, a
report by consultants Cameron Ralph
was circulated to an array of
stakeholders and concluded with
28 recommendations. Key proposals
address some perennial criticisms of SA
and its standard-setting processes:
transparency; broader stakeholder
participation (including interested
individuals, consumer groups and the
user community); and (perhaps
especially) prompt and focused
action.21

Second, under s 65C(5) of the TPA,
the Minister may declare that consumer
‘goods of a particular kind will or may
cause injury to any person’. Such a
declaration establishes a temporary ban
on the goods for up to 18 months
(s 65C(6)). Thereafter, and if no safety
standard has been mandated under
s 65C(2), the Minister may declare a
permanent ban pursuant to an
amendment made in 1986 (s 65C(7)).
Once again, regulatory prohibition on
supply of such unsafe goods only arises
after the Minister has acted (s 65C(1)(b)
and (c), respectively). However, by
contrast to s 65C(2) standard-setting,
the threshold for regulatory action does
not require that it be ‘reasonably
necessary’ to avoid injury — at least for
temporary bans.22 There are currently
12 bans in force, almost all of which
are permanent.23 This compares with
three permanent bans ordered between
1986 and 1988. In addition, from when
the power to make temporary bans was
introduced in 1977 through to 1988, 30
were ordered but then expired. Some of
these were replaced by mandatory
standards, but most were not renewed
‘presumably because many referred to
particular brands ... which had by then
been removed from the market’.24 In
the fifteen years since 1989, many more
temporary bans have followed similar
patterns.

Third, since TPA amendments in
1986, the Minister has been
empowered to compel a recall of

Product Liability

consumer products (s 65F(1)(d)) if they

are:

(i) of a kind which will or may cause
injury;

(ii) do not comply with a mandatory
product standard; or

(iii)are subject to a temporary or
permanent ban (s 65F(1)(b)); and

(iv) ‘it appears to the Minister that
the supplier has not taken
satisfactory action to prevent the
goods causing injury to any person’
(s 65F(1)(c)).

Requirement (iv) indicates that the
legislative intention was for suppliers
still to take first steps in conducting
recalls. This approach is reinforced by
a duty on suppliers to notify the
authorities within two days of a
voluntary recall of products subject to
the TPA (s 65R). Many recalls have
been conducted and notified under this
voluntary regime,25 but some products
are not covered and there is no
definition of what constitutes a ‘recall’.
By contrast, the revised EU regime
introduces an explicit obligation on
producers to monitor safety of their
goods after supply and to recall them,
if necessary, or become susceptible to
enhanced powers for authorities to
mandate or organise a recall. In
Australia, on the other hand, there
have been few compulsory recalls. The
first, for condoms that had failed to
meet an SA standard on freedom from
holes, was implemented only from late
1988.26

Some reticence to act on the part of
the Minister, even in issuing temporary
bans, may be linked to the requirement
that if he envisages a ban or recall, he
must first allow any suppliers to call a
conference with the ACCC (s 65J),
which then gives a non-binding
recommendation (s 65P). The exception
is where the goods ‘create an imminent
risk of death, serious illness or serious
injury’ (ss 65L and 65M). Conferences
have frequently been requested,
beginning with the condoms recall and
the banning of smokeless tobacco
products.2? In addition, the Minister
regularly calls for requests for a
conference especially before deciding
whether or not to turn a temporary
ban into a permanent one.28

A fourth option expressly available
to the Minister under the TPA

(s 65B(1)) is to publish in the Gazette:
(a) ‘a statement’ that specified goods
‘are under investigation to determine
whether the goods will or may cause
injury to any person’, or (b) ‘a warning
of possible risks involved in the use’ of
specified goods. Yet again, this
legislation puts the onus on the
Minister to act. By contrast, the EU
regime not only imposes a general
obligation to supply safe products, but
also specific obligations to provide
information for consumers to assess
risks (if not immediately obvious), and
instructions on safe use of the products.
Producers and consumers must also
keep themselves informed about
possible risks. If producers discover
that their products on the market are
unsafe, they must notify the

regulatory authorities of this fact

and what action they have taken to
remove the risk to consumers.29
Amendments to Australia’s regime
along these lines, casting the primary
onus on suppliers to warn about
possible risks, would again fill an
important gap.

Even under the current s 65B, the
threshold for action by the Minister
seems lower even than for temporary
bans. For para (a) ‘statements’, it is
only an investigation into whether the
goods will or may cause injury (the
threshold for bans and also a key
requirement for recalls). For para (b)
‘warnings’, the threshold is clearly even
looser, requiring only ‘possible risks’
(perhaps not even leading or likely to
result in injury, but instead lacking
safety features that might result say in
property damage). However, the
Minister seems quite loath to take
advantage of this option. At present,
there seems to be only two notifications
pending under s 65B, although the
governments’ websites are confusing.30
Like temporary bans, however,
notifications may lead eventually to a
new voluntary or mandatory standard,
or to a ban.31

Overall, there remains remarkably
little readily accessible guidance on key
considerations for deciding whether the
regulatory thresholds are met. The
statutory wording itself is quite broad.
For example, the ‘injury’ is not
required to be ‘serious’, so a ban or
recall might be triggered for example

@ .......................................................................................................................................................................................................... vol @ no [J August 2005



by a product causing or likely to cause

quite minimal harm (for example, a

scratch), albeit to a significant number

of individuals or vulnerable group
such as children or the elderly. On

the other hand, safety risks merely

causing property damage could

presumably only generate a s 65B(1)(b)
warning. In addition, there has been
almost no case law on these regulatory
thresholds, although the courts have
seemingly indicated an expansive
interpretation in viewing ‘injury’ as
including disease.32

We are left instead mainly with
documents produced by a succession of
regulatory authorities since the mid-
1980s, especially directed at
considerations in setting mandatory
standards, but seemingly carried over
to a considerable degree when
considering bans or other action. From
the outset, the recommended
investigation procedure involved
identifying the product, establishing its
source, defining the hazard, and
assessing it. In particular, Australia’s
safety regulators focused on:33
* compliance costs for industry

(including sufficiency of a voluntary

approach, stocks of existing goods,

phase-in times and effects on small
business) versus consumer benefits

(reduced risk and improved product

awareness);

* whether standards (or presumably
other action) would inhibit fair
competition (including, no doubt
increasingly, from imports);

= social utility of the product;

« availability of substitute products; and

« potential for other government
agencies to intervene.

More recently, further largely
overlapping guidance is provided by a
Regulation Impact Statement (RIS),
now required to be published prior to
possible regulatory action. The usual
format is to identify the problem,
define objectives for government action
and find out whether some action is
already in force, set out options (for
example self-regulation or the status
quo, consumer education or the various
forms of government regulation under
the TPA), weigh the costs and benefits
for each option (for groups such as
consumers, industry and the
government) and recommend one (in
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light of consultations).34 Overall,
however, these and other RISs suggest
that regulatory practice in Australia has
become reactive and limited.
Intervention seems to have become
justified almost only when it can be
shown that serious injury has actually
been caused due to a clear product
defect, even though the statutory
threshold only requires that the
product ‘will or may cause injury’ to
justify a ban or a s 65B investigation
(or a standard, albeit additionally if
‘reasonably necessary’).35
Yet the ‘likelihood of injury’
threshold is a broader one than ‘defect’,
just as ‘unsafe’ is understood in the EU
product safety regime to be broader
than ‘defect’ under its Product Liability
Directive regime,36 in turn transplanted
in 1992 into Pt VA of the TPA.37 Such
a broader concept and threshold
triggering product safety regulation is
deliberate, to allow intervention (to
varying degrees, depending on the
likely risks) even before a proven defect
(triggering compensation claims)
actually causes injury. In other words, a
major reason for superimposing
product safety regulations onto a
product liability regime is to allow for
pro-active prevention of likely injury,
rather than having to wait for those
injuries to manifest themselves.38
Australia’s current regulatory regime,
and improvements towards a less
reactive regime which may emerge
from the current governmental
review, are and should remain aligned
with the EU regime rather than the
US one.3°
In addition, many submissions to the

Commission assumed that Australia’s
system does not allow regulatory
intervention where there is foreseeable
misuse of products.40 This view is
controverted by recent cases#! and the
wording of the statute. As one leading
commentator explains, the EU regime
more explicitly requires safety:

... judged according to its normal or

reasonably foreseeable conditions of use.

This is a compromise standard. It does

not let the manufacturer arbitrarily

restrict the uses to which the product can

be put. Equally, the consumer is not

protected against all misuses. He must,

however, be protected against those

which are reasonably foreseeable. This

would seem to go further than simply
preventing the manufacturer from
claiming that some typical uses should
not be treated as normal uses because
they have been stated to be inappropriate
uses in the instructions. Conceivably it
could require manufacturers to guard
against illegitimate uses to which they
can reasonably foresee the product might
be put. Thus, one might require toys
which imitate adult equipment to make it
clear that they cannot be used for that
purpose. One can even imagine the need
for solvent manufacturers to warn of the
dangers of solvent abuse. There must,
however, be limits to what is reasonably
foreseeable. Thus, whilst one suspects
that some ladies’ tights have been used as
an emergency fan belt to repair a broken
down car, hosiery manufacturers would
not be under an obligation to warn of the
dangers of such ad hoc improvisation! It
would, however, seem to require that
businesses monitor the post-marketing
history of their products to determine
what uses the product is in fact put to.42
It should not matter that the misuse
might be deliberate, or even be by a
third party, provided that it is
foreseeable — so common sense would
view the product as a significant cause
of the injury — and it would be
reasonable for suppliers to take
counter-measures to minimise such
risks. Including ‘foreseeable misuse’
within the scope of the safety
regulation regime is all the more
necessary given its more expansive
ambit, in light of its already well
established inclusion within the scope
of ‘defectiveness’ triggering civil
liability under the EC Product Liability
Directive and its clones in Australia
and Japan.43 Thus, the Commission
Discussion Draft’s recommendation to
clarify that Australia’s regulatory
regime does (or should) encompass
certain foreseeable misuse situations
is generally to be welcomed.
However, the Commission’s view is
questionable if it implies that such
situations should never encompass
misuse which is unreasonable judged
solely from the perspective of the user.
It should always be asked whether the
supply of the product in light of
foreseeable misuse, for example
without adding design or warning
improvements to minimise potential for
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such misuse, is reasonable from the
perspective of the supplier.44

Overall, an increasingly apparent flaw
in Australia’s regime regulating the
safety of consumer products, especially
compared to the current EU regime, is
its reactive nature — placing the
primary burden to assess and
continuously monitor safety on the
Minister rather than suppliers
themselves. However, another problem
is that even quite expansive wording in
the existing TPA has come to be quite
narrowly interpreted, primarily by
regulators themselves, in the absence of
guidance from the courts, and (perhaps
for that reason) by some others. In turn,
this suggests another potential problem:
that regulators in recent years have
lacked the resources or political will to
‘take on’ certain entrenched and more
conservative business interests, in order
to take advantage of current statutory
powers. This may be particularly true at
the federal level, reflecting the (Liberal)
Howard Government’s long reign, since
at least some (often Labour) State
Governments seem to have continued to
intervene more actively to regulate
product safety.45 Such problems of
resources and disparity among
regulations in different jurisdictions also
emerge from Australia’s current review
of its overall product safety regime,
including many submissions so far and
the Commission’s Discussion Draft. To
address these problems too, and to
benefit from the concepts and additional
features contained in its new regime, the
EU model remains very attractive for
Australia. e

Dr Luke Nottage, Senior Lecturer &
Co-Director, Australian Network for
Japanese Law, University of Sydney
Faculty of Law.
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on Australian consumer product safety:
fundamental reform not required but
important improvements warranted’ in
this issue at p 97.

Product Liability

2. In Australia, see for example
Kellam J and Newman C ‘Panic and
pandemonium and the largest recall in
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Reviewing product
safety regulation in
Australia — and Japan?

Part 2

Part 1 of this article, mainly outlining
Australia’s regulatory regime under the
Trade Practices Act 1974 (Cth), was
published in the August issue of this
publication (2005) 16(7) Australian
Product Liability Reporter 100-106.

Comparing Japan’s regulatory
regime

Despite perceptions, at least, that
Japan and ‘the West’ share very different
traditions of law and government—
business relations,! Japan’s current
regime for regulating the safety of
general consumer goods shows some
remarkable parallels with Australia’s
main regime outlined in Pt 1 of this
article. The Japanese system is similarly
reactive, placing primary onus on the
government to take action when an
unsafe product is shown to have been
placed on the market, rather than
imposing a general obligation to
maintain safety (or general safety
provision (GSP)) directly on firms.
Because legislation is also broadly
worded, this has meant relying on the
regulators’ own interpretations and
common practices. Yet from an early
stage (and increasingly during the
1990s) the Japanese Government has
delegated responsibility to various
business associations to develop their
own ‘voluntary’ safety standards, as it
has been forced to rationalise and
deregulate over the country’s ‘lost
decade’ of economic stagnation. This
approach is coming under increasing
strain, however, as Japan also faces a
rising tide of imported products
(especially from the Asia-Pacific region)
and some massive recalls in recent years,
albeit primarily under sector specific
regimes (foodstuffs, automobiles, and
consumer electronics).2

Dr Luke Nottage
UNIVERSITY OF SYDNEY

Specifically, Japan’s Consumer
Product Safety Law (No 31 of 1973)
(the Law) was enacted as part of a
multi-level response to large scale
product safety failures particularly over
the late 1960s and early 1970s, which
provoked mass torts litigation (the
‘birth of product liability’) and nation-
wide controversy.3 Article 1 states that
the Law aims to avoid general
consumer products causing injury to
consumers, both through regulating the
manufacture and supply of ‘specified
products (tokutei seihin)’ and ‘through
promoting private firms’ autonomous
activities to secure the safety of general
consumer products, thus aiming at the
protection of consumers in general’.4
Acrticle 2(2) defines ‘specified products’
as meaning those ‘found to involve, in
particular, a high risk of injury being
caused to the life or limb of consumers
in general, and then prescribed by
ordinance (seirei)’. For such products,
the responsible Minister (namely of the
Ministry of Economy, Trade and
Industry (MET]I)) must prescribe
technical standards sufficient to avoid
injury arising (Art 3). Manufacturers,
importers and suppliers of such
products may not supply them without
affixing a prescribed safety mark (Art
13: currently, the letters ‘PSC’
contained within a circle).
Manufacturers and importers may
register with the Minister (Art 6), and
then affix the necessary mark to the
‘specified products’ (Art 13), provided
they believe they meet the prescribed
technical standards (Art 11). However,
if the goods are a ‘special category of
special products (tokubetsu tokutei
seihin)’ defined in Art 2(3) as those
deemed inappropriate for self-
assessment by manufacturers or
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importers in order to avoid risk of
injury, they must be subjected instead
to assessment by a third party
registered with the Minister (Art 12).
Records must be kept. The Minister
can order remedial measures
(presumably including a recall) if a
specified product is found to have been
manufactured, imported or assessed in
breach of Art 11 (Art 14); and prohibit
labelling with the safety mark for up to
one year if a specified product of the
manufacturer or importer is found to
be non-conforming (Art 15). In
addition, the Minister may order them
‘to attempt a recall or take other
temporary measures to prevent the
escalation of serious harm, within
necessary limits and if deemed
particularly necessary to avoid such
harm, if serious harm to life or limb
has eventuated or there is an imminent
risk thereof due to a defect in [any]
general consumer goods’ (Art 82).
Compared to Australia’s Trade
Practices Act 1974 (Cth) (TPA), the
threshold to the Minister mandating a
standard may seem even higher
(compared with s 65C(2)), and there is
no formal means to adopt a standard
developed by a (semi-) private
organisation like Standards Australia
(SA). This partly explains why there are
only now six ‘specified products’ under
Japan’s Law.> Another reason is that
Japan has only recently moved towards
a system of performance based
standards, like the ‘new approach’
adopted in the EU in the 1980s.6
Conversely, there have been many
examples of the Ministry, often pushed
along by other government agencies
and sometimes broader stakeholders,
encouraging a major associated
business association (the Consumer
Product Safety Association, established
by the 1973 Law) to develop voluntary
standards for its members.” This
Association further operates the ‘SG
mark’ system, whereby manufacturers
can have their products certified
through the Association as meeting its
own safety standards. If they are
certified but are later proven by
consumers to have a defect causing
harm, consumers can apply for limited
insurance through the Association,
funded by fees paid by the individual
manufacturer but potentially passed on
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to consumers in the form of higher
prices per unit.8 By supporting this
voluntary certification and insurance
scheme, firms not only obtain a form
of product liability insurance for their
defective products; they also minimise
the chance of the Minister setting
(potentially higher) mandatory
standards under the Law. The problem
is that this entire system is even more
opague than standard setting by
organisations like SA, and there is even
less publicly available information as to
what considerations do, or should,
guide the Minister when issuing the
rare prescribed standards.9 However,
Japan’s system is similar to Australia’s
in requiring the government to take
most of the initiative in generating
standards, typically only after a serious
risk can be shown to have materialised.
Likewise, the threshold for action
under Art 82 of the Law seems
somewhat higher than those for bans
and recalls under ss 65C and 65F of
the TPA. More importantly, Art 82
seems to envisage orders forcing
manufacturers to take action; they do
not expressly provide for the Minister
to intervene directly. However, the
Ministry does seem to have acted
behind the scenes to prevent supply of
(even non-specified) products having
caused, or even perhaps highly likely to
cause, serious harm, relying on broader
‘administrative guidance (gyosei shido)’
in the shadow of the Law. This practice
now comes up against the
Administrative Procedures Law (No 88
of 1993), setting various procedural
requirements for administrative
guidance (for example, that it is given
in writing, upon request), and
consolidating case law establishing that
compliance with such guidance is
voluntary.10 A partial substitute is
public pressure, since large scale recalls
in 2000, which have encouraged firms
to take more care in supplying
potentially unsafe products and to
undertake and disclose recalls. Thus,
for example, in October 2003 the
Association began to publicise on its
website recalls of goods covered by the
voluntary SG mark system on its
website.11 However, the Law does not
even contain an express obligation on
firms to notify the Minister after
undertaking a voluntary recall, as

required under s 65R of the TPA — let
alone the requirement under the new
EU regime to provide regulators with
information that their products may
contain a safety problem. Nor does the
Law formally provide for the Minister
to issue warning notices, as under s
65B of the Act. Instead, consumers and
others must rely on potential hazards
discovered or investigated, and
disclosed, by other bodies. One major
source of information is the central
government’s National Consumer
Affairs Centre of Japan (NCAC). It
provides alerts about potential hazards
uncovered by its PIONET database of
accidents and consultations brought as
well to local government Consumer
Lifestyle Centres, conducts its own tests
or draws on those conducted by some
of those other Centres (especially the
larger ones, for example in Tokyo), and
publishes a list of recalls it has got
wind of.12 The National Institute of
Technology and Evaluation (NITE) has
also improved its system of collecting
and publicising information on
accidents.13 Collectively, the quantity
and quality of product safety related
injury data is probably now better than
in Australia, but it still relies on quite
informal and complicated
mechanisms.14

Reform initiatives

So far, the formal legislative
framework in Japan has seen little
overt signs of change. In 1999, the Law
was amended through the Law on
Adjustment and Streamlining of
Systems for Certification and Standards
related to the Ministry of the Economy,
Trade and Industry (No 121 of 1999),
which came into effect the following
April as Japan’s central government
itself underwent a broader
reorganisation. Third party assessment
for ‘special category specified products’
was outsourced to (domestic, nintei
kensa kikan) ‘authorised’ conformity
assessment bodies and (overseas,
shonin kensa kikan) ‘approved’ bodies,
although as of late 2002 there were still
only three authorised ones and no
approved ones. A move from a pre-
approval system to a simple
registration system for such bodies was
also proposed.15> Otherwise, the main
changes have come through
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‘jawboning’ by government agencies,
such as efforts to attract and organise
more accident related information, and
generate manuals especially for
business people in the new environment
— framed more by media scrutiny and
public debate than by legislative
reform.16 Only a few preliminary
reports have been issued comparing
Japan’s now quite antiquated system,
with the notable exception of a detailed
study by the NCAC comparing practice
and rules on recalls in the EU and the
US.17 Some lateral pressure is also
building slowly via the Cabinet Office,
whose Quality of Life Bureau issued on
17 December 2004 a comprehensive
report on the use of voluntary private
sector standards of conduct.18

One interpretation might be that
METI has emerged stronger than most
major ministries in Japan from the
economic meltdown and scandals since
the late 1990s, and is using its muscle
to prevent reform of the Law being
placed on the legislative agenda. A
related problem is the contradictory
position of its Minister, even more
obviously than the Parliamentary
Secretary to the Treasurer in Australia,
in serving both business and consumer
interests. However, the history of
Japan’s Product Liability Law during
the early 1990s shows how other
stakeholders (even within government,
let alone further afield) can succeed in
bringing about change.1® In 2004 there
was anecdotal evidence of politicians
within the main opposition party
proposing reforms along the lines of
the revised EU regime.

Conclusions

As with the Product Liability Law, the
trigger for legislative reform will
probably come from the next major
political realignment — even within the
more conservative ruling Liberal
Democratic Party, which strongly
consolidated its position following a
snap general election on 11 September
2005. Alternatively or in addition,
reform may come quickly in the wake of
the next major product safety scandals
to grab public attention, beginning
perhaps with the explosion of concern
about asbestos from July 2005. When
new legislation comes, it will probably
follow most closely the EU model

instead of the more laissez faire US
approach, heavily reliant on quite
opaque private standard setting
bodies.20 That is the very problem now
facing the Japanese system and, perhaps
to a lesser extent, the Australian system
for regulating the safety of general
consumer products. The revised EU
model provides the best available
compromise among the interests of
consumers, business and assorted
government agencies. It shifts the main
onus for product safety activities onto
manufacturers and suppliers, who are
often more able to develop and
implement better solutions, but this shift
is conditional upon more transparent
information flows and hence greater
opportunity for involvement by a range
of other stakeholders.21 More generally,
the model fits nicely with the EC
Product Liability Directive, which has
formed the template for legislative
reform in that area in Japan, Australia
and many other countries in the Asia-
Pacific.22 That too provided a model
that had been subjected to extensive
debate and review, generating an
acceptable political compromise as well
as a set of useable legal concepts. The
European experience is therefore
instructive for the lessons it provides on
how to develop a harmonised process
for generating law reform, as well as
particular outcomes.

As Australia and Japan now consider
the feasibility of a full scale Free Trade
Agreement (FTA), they should consider
the advantages of adding a business law
harmonisation agenda, like Australia
and New Zealand have developed
pursuant to their bilateral FTA of
1983.23 Even without a formal
agreement and new treaty, pursuant to
their existing partnership,24 Japan and
Australia have a wonderful opportunity
to work together to improve on similar
problems in their general consumer
product safety regimes — problems
highlighted by the new EU regulatory
framework as the emerging global
standard. This would do more than just
generate a similar product with
enhanced efficiency and legitimacy, and
a shared regulatory reform process
exhibiting similar advantages. Such an
initiative would also help in
collaborating with — or providing
leadership to — other countries in the
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region. New Zealand seems happy to
follow Australia’s lead in the product
safety arena, for example. But
developments would also be welcome in
Canada (already well advanced in
considering law reform along EU lines)
and countries like Singapore, already
linked by bilateral FTAs with Australia
and Japan respectively. In turn, outward
looking ‘regionalisation’ of regulatory
reform initiatives should also feed back
constructively into the ongoing
elaboration of broader global standards,
within the EU itself but also at the level
of the World Trade Organisation and
other transnational institutions.2> e

Dr Luke Nottage,

Senior Lecturer & Co-Director,
Australian Network for Japanese Law,
University of Sydney Faculty of Law.
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