	
	


	
	



	
	


Overview

These key points must be in dot dash format (use the box list bullet and box list bullet 2 styles only)

	Key points

	· The regulatory system should ensure that new regulation and the existing ‘stock’ are appropriate, effective and efficient. This requires the robust vetting of proposed regulation; ‘fine tuning’ of existing regulations and selecting key areas for reform.

· It also requires that these be performed in a coordinated and cost-effective way, with political leadership a key factor in all this.

· There is a range of approaches to reviewing existing regulation and identifying necessary reforms. Some are more ‘routine’, making incremental improvements through ongoing management of the stock; some involve reviews that are programmed, and some are more ad-hoc.
· Designed for different purposes, the techniques within these three categories can complement each other, though their usefulness varies.

· Among ‘management’ approaches, red tape targets can be a good way to commence a burden reduction program. But ‘one-in, one-out’ rules have more disadvantages than advantages. Regulator practices can play a key role in compliance burdens, with scope apparent for improvement.
· Reviews embedded in legislation can usefully target areas of uncertainty. Sunsetting can help eliminate redundant regulation and ensure that re-made regulation is ‘fit for purpose’, but requires good preparation. Post implementation reviews, triggered by the avoidance of a regulation impact statement, are an important failsafe mechanism but need strengthening.

· Public stocktakes cast a wide net and can identify cross-jurisdictional and cumulative burdens. Reviews based on a screening principle, particularly the competition test, have been highly effective and could be extended. In-depth reviews are best for identifying options for reform in more complex areas, while benchmarking can point to leading practices.
· Good design features vary for the individual techniques, but all require sound governance and effective consultation. For significant reviews, public exposure of preliminary findings is a key success factor.

· While Australia’s regulatory system now has the necessary institutions and processes broadly in place, there remains scope for improvement in:

· prioritisation and sequencing of reviews and reforms — with greater attention paid to the costs of developing and undertaking reforms
· monitoring of reviews and the implementation of reforms

· advance information to achieve better focused consultations

· incentives and mechanisms for good practice by regulators — with a further review needed to identify the best approaches

· building public sector skills in evaluation and review.

	

	


Overview
Regulation has grown at an unprecedented pace in Australia over recent decades. As in other advanced countries, this has been a response to the new needs and demands of an increasingly affluent and risk averse society and an increasingly complex (global) economy. This regulatory accretion has brought economic, social and environmental benefits. But it has also brought substantial costs. Some costs have been the unavoidable by‑product of pursuing legitimate policy objectives. But a significant proportion has not. And in some cases the costs have exceeded the benefits. Moreover, regulations have not always been effective in addressing the objectives for which they were designed, including regulations designed to reduce risk.

Growing recognition of these costs and other deficiencies of regulation has led governments to undertake major reforms over the years. An early focus of such efforts was the removal of many regulations that unduly impeded competition. This exposed many firms to heightened market disciplines and caused them to give more attention to impediments to their competitiveness, including the effect of other regulations. Further waves of reform followed, being focussed on the regulation of key input markets and regulatory compliance burdens generally.

The Commission and its predecessor organisations, through their public inquiry programs, have contributed to these various reform efforts. A recent strand of this work has involved annual ‘stocktakes’ of regulation in key sectors to identify unnecessary burdens on business and the not-for-profit sector. (Hereafter ‘business’ refers to both for-profit and not-for-profit organisations). These followed on from the economy‑wide review by the ‘Regulation Taskforce’ in 2006. With the completion of the sectoral stocktakes early this year, the Australian Government asked the Commission to provide it with an assessment of these and other approaches to identifying priority reforms — and methods for evaluating their effects — together with advice on enhancing the ‘frameworks’ for reform efforts.

Why target the ‘stock’?

The requested focus for this report relates to the stock of existing regulation rather than the flow of new regulation. The magnitude of the stock is many multiples that of the flow, and it has commensurately larger impacts within the economy. Ultimately, however, the stock of regulation is the outcome of the accumulated flows. In many cases, deficiencies of regulation can be traced to the inadequate vetting of it in the first place.

Processes to improve the scrutiny of new regulatory proposals — notably through impact assessment requirements — have accordingly been introduced or upgraded by all governments in Australia over recent years (box 1). How well these are working in practice, and the scope to make further improvements, remains unclear at this stage. (The Commission will undertake a comparative study of regulation impact assessments across jurisdictions for the Council of Australian Governments (COAG) in 2012.) 
However, even if all new regulations were subjected to rigorous assessment, uncertainties about their effects in the longer term would remain in many cases. And even if a regulation were initially appropriate and cost effective, it may no longer be so some years hence. Changes can occur in markets and technologies, or in peoples’ preferences and attitudes. Moreover, the accumulation of regulations leads to interactions that in themselves can give rise to increased costs and other unintended consequences.
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	Box 1
Managing the flow of regulation

	The Australian Government established a system of regulation impact statements (RIS) in 1985 for all new Commonwealth regulation that imposes a significant burden on business. The guidelines and arrangements have been revised periodically, most recently in 2010. 
All state and territory governments have also implemented RIS-type systems, now entrenched in COAG under the National Partnership Agreement to Deliver a Seamless National Economy.

A RIS is mandatory for all decisions made by the Australian Government and its agencies that are likely to have a significant impact on business or the not-for-profit sector. This requirement includes amendments to existing regulation and the rolling over of sunsetting regulation. 

The RIS process is overseen by the Office of Best Practice Regulation (OBPR) in the Department of Finance and Deregulation. OBPR vets and comments on compliance with the Government’s RIS requirements and on the adequacy of the RIS in its coordination comments. 
The Cabinet Secretariat provides a gate-keeping role to ensure that regulatory proposals coming to the Cabinet and sub-committees of the Cabinet meet the RIS requirements. Any regulatory proposal that has not complied, cannot proceed unless the Prime Minister has deemed that exceptional circumstances apply, necessitating a ‘post implementation review’ commencing within 2 years of implementation. 

	

	


It is therefore essential that the stock of regulation be kept under review to verify that it remains ‘fit for purpose’, with any costly or otherwise poorly performing regulations removed or amended.

The costs of regulation are multi‑dimensional and have multiple origins (box 2). This means that an effective policy framework for regulatory reform must embody a suite of approaches that can address and remedy these different forms of cost or burden. However such reviews are themselves not costless. They require skilled people and other resources, all of which have competing uses. They therefore need to be allocated so as to address the priorities, in a proportionate and coordinated way.

Assessing the ‘approaches’

A variety of approaches to identifying and implementing reforms to existing regulation have been used in Australia and overseas. These can be loosely divided into three broad categories: approaches that involve relatively routine or ongoing ‘management’ of the stock; those that are ‘programmed’ to occur at certain intervals or in particular circumstances; and those of a more ad hoc character, which may be triggered by various influences or emerging issues.

Stock management approaches
Regulator-based strategies

Regulators should be well placed to detect costs and problems in the regulations they administer and, where they are not the authors of the regulation, to advise policy departments about these issues. Equally, participants in this review have emphasised that the manner in which regulations are applied and enforced can be a significant driver of costs for businesses. 

The Regulation Taskforce report argued that regulators needed to be more systematic in consulting and seeking feedback from regulated entities, and that any undue risk aversion of regulators needed to be addressed by government. A number of initiatives have been implemented since then, including more risk‑based enforcement, and more use by regulators of consultative forums and processes. However, feedback from business groups suggests that problems remain.
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	Box 2
Sources of ‘unnecessary’ regulatory burdens 

	The Regulation Taskforce (2006) identified five features of regulations that contribute to compliance burdens on business that are not justified by the intent of the regulation. 

· Excessive coverage, including ‘regulatory creep’ — Regulations that appear to influence more activity than originally intended or warranted, overly prescriptive, or where the reach of regulation impacting on business, including smaller businesses, has become more extensive over time.

· Regulation that is redundant — Some regulations could have become ineffective or unnecessary as circumstances have changed over time.

· Excessive reporting or recording requirements — Companies face multiple demands from different arms of government for similar information, as well as information demands that are excessive or unnecessary. These are rarely coordinated and often duplicative.

· Variation in definitions and reporting requirements — Regulatory variation of this nature can generate confusion and extra work for businesses than would otherwise be the case.

· Inconsistent and overlapping regulatory requirements — Regulatory requirements that are inconsistently applied, or overlap with other requirements, either within governments, or across jurisdictions. These sources of burden particularly affect businesses that operate on a national basis, or across local government areas in some states.

There may also be economic costs arising from ‘distortions’ — the effects of regulation on competition and on incentives for investment and innovation. Such distortions (often unintended) can be due to:

· substitution effects resulting from changes in relative prices, including distorting investment decisions which have long term consequences

· overly prescriptive regulation which prevents innovative or lower cost approaches to meeting the intended outcomes of the regulation

· interactions of regulations that can compound costs, create inconsistencies, and otherwise pose dilemmas for business compliance.

In addition, there may be other non-economic costs arising from adverse environmental and social impacts. Finally, if regulation is not effective, there may be ‘opportunity costs’ in terms of the foregone benefits that regulation intended to deliver.

	

	


The adoption of leading practices by regulators can make regulation more effective, enabling greater realisation of its underlying objective, or can reduce the costs of attaining a particular level of compliance. By contrast, poor regulator practices can discourage compliance, waste government resources and add to business costs and delays. Even where new or reformed regulation is appropriate and well designed, poor enforcement practices can risk rendering it ineffective, or unduly burdensome, or both.

While administration and enforcement practices will vary depending on such matters as the nature of the regulations being administered and the characteristics of the businesses, there is increasingly agreement on broad principles for good practice. These address matters such as: streamlining of reporting requirements on business; risk-based monitoring and enforcement strategies; mechanisms to address consistency in legislative interpretation; graduated responses to regulatory breaches; and clear and timely communication with business. 

Stock‑flow linkage rules
A second type of management strategy constrains the flow of new regulation through rules and procedures linking it to the existing stock. While ‘one‑in one‑out’ rules and ‘regulatory budgets’ are commonly discussed and advocated, they have rarely been adopted. The United Kingdom provides one example of adoption of a ‘one–in one–out rule’, although this is applied to the compliance costs associated with regulation rather than the number of instruments. It is too early to tell if this rule is effective in addressing unnecessary burdens in the stock of regulation. It does appear to have dampened the flow of new regulation.

The Australian Government has introduced a regulatory ‘offset’ arrangement in which agencies proposing new regulation can be asked to seek an offsetting reduction in compliance costs. The Department of Finance and Deregulation (Finance) reports that some offsets have been obtained, though agencies are not compelled to do so.

To provide effective discipline, stock-flow linkage rules would need to be obligatory. However, this could lead agencies to act in counterproductive ways, including ‘stockpiling’ redundant or poor regulation for future trading purposes, or favouring changes with low measured costs but lower benefits. Moreover, unless there is a market in offsets, forcing some agencies to find savings could result in them avoiding new regulatory changes that would be beneficial. But establishing such a market would be likely to introduce more problems than it would solve.

Finding 4.1

Regulatory budgets and ‘one-in one-out’ rules have superficial appeal, but could have perverse effects. On balance, the disadvantages appear to outweigh the advantages. It would be important to assess the effectiveness of the current United Kingdom scheme before pursuing similar approaches. 

The voluntary nature of Finance’s ‘offset’ arrangement imposes little discipline on agencies to examine the accumulation in compliance costs that they are imposing on business. However, the arrangement allows greater flexibility for agencies to retain or make new regulation that is beneficial, and accommodates agencies that may have already significantly reduced compliance burdens. 

Finding 4.2

The regulatory offset approach adopted by the Department of Finance and Deregulation appears to have brought some benefits without the downside risks of a more rigid requirement.

The Australian Government’s best practice regulation requirements require that agencies proposing new regulation, consider in a regulation impact statement (RIS), how this will affect the cumulative burden on business and the scope to streamline existing regulation.

Finding 4.3

The existing RIS requirement to examine related regulation can provide a timely opportunity to find offsetting compliance cost savings that are more readily locatable. It would be hard to extend this provision to unrelated sources of regulatory burden, but the current provisions could be more rigorously enforced.

Red tape reduction targets

An increasing number of governments overseas and in Australia (box 3; appendix G) have implemented ‘red tape reduction targets’ — following the lead of the Netherlands in the early 2000s. The targets require departments and agencies to reduce existing compliance costs by a certain percentage or value within a specified period of time. These are typically limited to ‘paperwork’ costs estimated using a standard cost methodology. Some jurisdictions (for example Victoria) have expanded the targets to include more substantive compliance costs, including costs of delay. A scheme in British Columbia (Canada) targets the number of ‘must comply’ requirements, as a proxy for compliance costs. 

In most cases, cost-reduction targets are reported to have been met, with estimates ranging up to several billion dollars in some cases (United Kingdom, Netherlands). Yet, despite the estimated savings, business surveys report little reduction in compliance costs. There are various reasons why this might be so —  not least that some of the savings may be more apparent than real. 

Do not delete this return as it gives space between the box and what precedes it.
	Box 3
Red tape reduction targets: Australian experience

	Several Australian states have used red tape reduction targets to reduce regulatory burdens on business. The targets are usually in ‘gross’ terms — they do not take into account the costs imposed by new regulation.
Victoria — The Victorian Government has set a target of a $500 million reduction in compliance costs to business by July 2012. The costs covered include administrative costs, substantive compliance costs, and delay costs. As at July 2010, Victoria had estimated a reduction in the compliance burden of $401 million.

In order to help meet the target, Victoria used incentive payments — including a $42 million tender fund. A model based on the Dutch standard cost model was used to estimate the regulatory savings of the reforms.

South Australia — In 2006, South Australia set a target of a $150 million reduction in net administrative and compliance burdens to business by 2008. Agencies were requested to develop plans outlining potential reforms, and a series of reviews were undertaken. The Office of Best Practice Regulation’s (OBPR) business cost calculator was used to estimate the burden reductions associated with the reforms.

An independent audit by Deloitte (South Australian Government 2008) suggested that the reduction target was exceeded. Following this, the South Australian Government announced another $150 million reduction target by 2012.

New South Wales — New South Wales has a target of a $500 million reduction in red tape (including both administrative and substantive compliance costs). As at June 2010, an estimated $400 million of reductions had been achieved.

Queensland — The Queensland government set a target of a $150 million reduction in the administrative and compliance burden to business between 2009 and 2013. Departments have submitted simplification plans, which outline a range of potential reforms.

	

	


Finding 4.4

Estimates of the savings from red tape reduction targets are usually based on proposed changes in regulatory requirements, and reflect ‘gross’ rather than ‘net’ savings. The savings actually achieved may be overstated. Involvement by business can assist in identifying costs and verifying savings. 

Baseline estimates of compliance costs can point to the areas imposing the highest costs, but such exercises are expensive to conduct. It is also doubtful that they are necessary. Some good design features for red tape targets are set out in box 4.
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	Box 4
Good design features of red tape targets

	· Red tape targets should include the administration costs of the regulator, particularly where those costs are passed on to business in the form of fees and charges.

· Targets should take into account the previous work undertaken in reducing compliance costs, and to the extent feasible progressively expand the scope of compliance costs covered. 

· Consideration should be given to setting agency level targets, where some have more, and some less, scope to reduce costs without affecting benefits.

· A consultative process should be adopted in identifying areas for savings in compliance costs, rather than a major (and costly) costing exercise.

· Savings should be quantified and the estimates made public in a timely way. 

· The estimates should be reviewed by an independent body to reduce the scope for gaming by agencies and to build public confidence. 

· Incentive payments to agencies may prove effective. These payments could be targeted to strengthening the agency’s capabilities in evaluating the effects of regulation on business and the community.

	

	


Finding 4.5

Red tape targets can be a useful first step for jurisdictions that have not previously undertaken programs to reduce compliance costs. The potential for savings is more doubtful for jurisdictions, including the Australian Government, that have already engaged in other exercises to reduce compliance costs.

Programmed review mechanisms

Sunsetting

‘Sunsetting’ requires a regulation to be re‑made after a certain period (typically 5 to 10 years), if it is not to lapse. The logic supporting sunsetting is that much regulation inevitably has a ‘use‑by date’, when it is no longer needed or will require significant modification. But without a trigger to reassess its utility, at least some of this regulation will inevitably remain in place. 

Sunsetting can apply to specific regulations or to all regulations that are not specifically exempted. The Australian Government has been a latecomer to sunsetting relative to State jurisdictions. The Legislative Instruments Act (2003) (LIA) requires all non-exempt subordinate legislation to lapse after ten years, including the pre-existing stock of legislation.

Commonwealth instruments will start sunsetting from early 2015. The number of regulations involved is large (6 300 principal instruments over a seven year period, with most due in the first three years). Moreover, because of the way the timing is defined for the pre-2005 stock, there will be two large ‘peaks’.

For sunsetting to be effective, exemptions and deferrals need to be contained and any regulations being re‑made appropriately assessed first. This takes preparation, yet despite warnings from a 2008 review, only a few Australian Government agencies have been doing this. This may, in part, be due to lack of clarity in the roles and responsibilities of agencies. Business and other stakeholders will also need sufficient warning of sunsetting legislation and reviews to coordinate their efforts and participate effectively in consultation processes. The large volume of instruments scheduled to sunset increases the risks that regulation will be remade without adequate scrutiny.

Sunsetting offers the opportunity to examine related legislative instruments, including primary legislation, in a thematic or systemic review. It is through such reviews that some of the greatest benefits are likely to be found. They also offer the scope to consolidate proposals for regulatory changes. While there are some provisions in the LIA enabling postponement for some instruments in exceptional circumstances, there is no general provision that either allows, or provides an incentive for, packaging of related instruments. 

The success of sunsetting depends on timely preparation. Smoothing out the workload peaks could be readily achieved through minor adjustments to the timing definitions in the Act (which would also remove subsequent ‘echo’ peaks a decade on). 

Good design features for sunset programs are set out in box 5.
	Box 5
Good design features of sunset programs

	Effective sunsetting processes need to:

· establish a clear and transparent process to manage the flow of sunsetting legislation well in advance

· make the timetable for sunsetting legislation publicly available at least 18 months prior to sunset

· enable the packaging of regulations that are overlapping or addressing similar issues even if it means bringing forward the review of some legislation due to sunset later (and vice versa).  

· implement effective filtering or ‘triage’ processes which identify which regulations (or bundles) are likely to impose high costs or have unintended consequences that warrant a more in-depth review

· engage with business and the community in the ‘triage’ assessment, and more widely in checking the proposed treatment of the regulations for sunset

· for regulators with ‘high’ impacts, provide for a review that will:

· demonstrate the case for remaking the regulation 

· examine whether alternatives could achieve the objectives at lower cost

· become the basis for a RIS for re-made or amended regulation.

	

	


Recommendation 4.1

The Australian Government should amend the Legislative Instruments Act 2003 to: 

· allow more effective ‘smoothing’ of the number of pre-2005 instruments due to sunset over the 2015 to 2018 period

· provide flexibility and incentives to package related regulations for review, by enabling regulations to extend beyond their sunset date if they are scheduled to be reviewed as part of a package of related regulation within a reasonable period

A single regulation impact statement should be able to cover related regulation where the regulations are to be remade.
Recommendation 4.2

The Australian Government should establish clear and transparent processes for the handling of sunsetting legislation. These need to cover: 

· prioritising sunsetting instruments against agreed criteria, to identify the appropriate level of review effort and consultation

· development of effective data management processes that allow affected parties ready access to information on sunsetting instruments, review and consultation processes 

· testing the proposed review action with relevant interests 

· indicating the nature of reviews to be undertaken, including the proposed level of consultation

· development of subsequent proposals to remake the regulation, including preparation of a regulation impact statement for regulation that has a material impact. 

Timetables for these activities should be published. 

Clarification of the roles and responsibilities of different Commonwealth departments and agencies needs to be undertaken as a matter of urgency.

‘Process failure’ post implementation reviews

The Australian Government’s ‘best practice requirements’ for making regulation require a ‘post implementation review’ (PIR) for any regulation that would have required a RIS, including where exemptions have been granted by the Prime Minister in ‘exceptional circumstances’. A PIR needs to commence within 1‑2 years of implementation. The PIR was introduced with the intention of providing a ‘fail‑safe’ mechanism to ensure that regulations made in haste or without sufficient assessment — and therefore having greater potential for adverse effects or unintended consequences — can be re‑assessed before they have been in place too long. 

It had originally been anticipated that there would be few ‘exceptions’. However, the numbers have been rising  — reaching over 60 since the regime was introduced in 2007, with one half occurring in the past 12 months. They include important areas of regulation with significant potential impacts (box 6). This suggests that the PIR route may be seen as a way to avoid or defer proper scrutiny of regulatory proposals.
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	Box 6
Some regulations requiring ‘post implementation reviews’

	The OBPR has advised that a total of 61 PIRs have been required for regulatory initiatives. These are either due to non-compliance with the Government’s RIS requirements or “exceptional circumstances” exemptions being granted by the Prime Minister. They cover a range of areas including:

· changes to the arrangements for executive termination payments (2009)

· industrial relations legislation (including the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and the Fair Work Act 2009) (2010)

· pharmacy location rules (2010)

· live cattle exports to Indonesia (2011)
· certain responses to the Australia’s Future Tax System Review, including the minerals resource rent tax and the targeting of not-for-profit tax concessions (2011).

	

	


Finding 4.6

Contrary to their original ‘fail-safe’ rationale, there appears to have been some expectation that post implementation reviews would only address relatively limited implementation matters. If such an approach were to be used as a means of evading the regulation impact statement process, it would pose a considerable risk to the integrity of the Australian Government’s best practice regulation requirements.

The analysis of regulation assessed as having a material impact should in principle be comparable whether it is part of a RIS prepared before the regulatory decision is made, or is part of the PIR prepared afterwards. Implementation should provide new evidence on the efficiency and effectiveness of the approach taken, and business would be better able to comment on the assessments made by the department. A consultation PIR, similar to a COAG consultation RIS, may be effective in drawing out this information. 
However, it may be difficult for an agency that has been implementing a particular solution to provide a ‘neutral’ assessment of the regulation 1-2 years later. This suggests that, particularly where the impacts on business are considerable, an ‘arms-length’ review is desirable. (Good design principles for PIRs are set out in box 7.)
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	Box 7
Good design features for post implementation reviews

	Post implementation reviews (PIRs) should require the same rigour as the regulation impact statement (RIS) process. They should require:

· ‘arms-length’ reviews be undertaken for any regulation assessed as of major significance

· provision to be made for data generation to monitor the costs of implementation and the outputs and outcomes

· impact assessment be forward (as in the case of a RIS) as well as backward looking

· alternatives to achieving the objectives be evaluated

· consultation with stakeholders impacted or potentially impacted by the regulation. 

	

	


Although only three completed PIRs have been posted on the Office of Best Practice Regulation (OBPR) website, it is notable that two were undertaken in conjunction with a RIS that proposed significant changes in the regulation. This lends support to the concerns that PIRs were designed to address — that regulations made without a RIS are more likely to need revision. Having to undertake a PIR may have brought issues to light more quickly than would otherwise have been the case. This suggests that allowing PIRs to be deferred can reduce their potential to act as a catalyst for revising poor regulation. 

Finding 4.7

There is a lack of clarity in the timing required for a post implementation review (PIR). While a PIR has to commence within two years of the regulation being implemented, there can be considerable discretion in the interpretation of implementation, and the timing for the completion of the review is not specified. This could lead to considerable delays.
Recommendation 4.3

The Australian Government should ensure that the Best Practice Regulation Handbook includes guidelines for post implementation reviews (PIRs) that: 

· require PIRs of major significance to be undertaken at ‘arms-length’ 

· require that all PIRs commence within two years of the regulation coming into effect (or in instances where regulation is retrospective, the date the regulation is made), and specify when PIRs are to be completed

· require that all PIRs meet the requirements for a regulation impact statement (and that the analysis be commensurate with impacts) 
· require that a draft PIR be released as part of the review consultation process for regulation with significant impacts

· recommend the amendment or removal of the regulation, should it fail the net benefit test.

Ex post review requirements in new regulation

The Commonwealth Government’s ‘best practice regulation requirements’ specify that a RIS should outline how the regulation in question will be subsequently reviewed. The Best Practice Regulation Handbook states that a RIS (should) set out when the review is to be carried out and provide information on how it will be conducted, including whether special data may need to be collected. These are important provisions.
The Handbook does not specify what type of review is required. Nor does it provide guidance on the appropriate scope, independence or transparency of reviews for regulations with a significant impact on business or the not-for-profit sector. Moreover, there is no systematic reporting of reviews that would enable an assessment of whether the reviews have been undertaken.

Finding 4.8

The review requirement in regulation impact statements is not accompanied by subsequent monitoring to ensure that such reviews are undertaken.

In practice, review requirements appear able to be satisfied in a number of ways:

· for legislation that has a relatively minor impact on business or the not-for-profit sector, sunsetting provisions may be deemed adequate — although these will be ten years out

· a review can be embedded in the legislation (a statutory review) — though it may be limited in scope (see below)

· the agency responsible for the regulation may have a planned program of reviews that would cover the regulation — but whether the plan is followed is generally not monitored.

Statutory reviews may not provide a full review of the regulation, but are particularly effective where there are significant uncertainties about certain potential impacts. They are also used where elements of the regulation are transitional in nature, and can provide reassurance where regulatory changes have been controversial. The Commission identified a number of statutory reviews that appear to have been well targeted, with the timing appropriately specified. (Good design features of statutory reviews are set out in box 8.) 
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	Box 8
Good design features of an embedded statutory review

	Review requirements should be embedded in legislation when there is significant uncertainty in regard to the effectiveness of the regulation, the efficiency of the chosen approach, or the impacts of the regulation. To be a cost-effective approach, the review clause ideally should:

· identify the areas of uncertainty that have motivated the review, including, if it is the case, the long term appropriateness of the regulation

· set the timing for the review at a point where sufficient new evidence would be available to make an assessment

· establish monitoring and data collection processes that are proportionate to the usefulness of such data in informing the review

· set out the governance arrangements for the review, including the degree of independence required, consultation processes and publication of review findings.

	Source: Appendix E

	

	


Finding 4.9

Embedding review requirements into legislation has proven an effective approach where there has been uncertainty surrounding the impact of regulation — particularly where it could have significant impacts. There would be benefits in more systematic use of such statutory reviews.

The Australian Government, following a recommendation of the Regulation Taskforce (2006), introduced a ‘catch-all’ requirement that any regulation not subject to sunsetting or other evaluation be reviewed every five years. The Commission understands that, in practice, very few regulations would now fall into this residual category. However, what kind of review would satisfy the review requirement is not transparent. There is little information available on when reviews are scheduled, on the findings of past reviews, or on whether changes to regulation have occurred as a result. In particular, as noted, there is no way to track whether new regulation with major potential impacts on business is reviewed.

Finding 4.10

There has been relatively little ex post evaluation of regulation (including reforms) reported. This has resulted in an information gap on the effectiveness of regulations in meeting their objectives.

The lack of good ex post evaluation of new regulation, apart from when it forms part of an in-depth review (see below), is not a uniquely Australian problem. Several other Organisation for Economic Cooperation and Development (OECD) countries have expressed concern about the lack of ex post assessment of the impacts of regulation, and are seeking to ‘rebalance’ their evaluation efforts. In Canada all regulations with a major impact on business require a formal monitoring and evaluation plan as part of the RIS process. This plan sets out the data gathering requirements as well as governance arrangements and the timing of the review. 

Not all regulations would warrant this planning and review effort. For regulations with a smaller impact some simple performance measures, or feedback from business on performance, may suffice. There should be the potential to trigger a more substantial review should unexpected negative impacts be reported. 

Recommendation 4.4

The Australian Government’s Best Practice Regulation guidelines should be modified to: 

· require a formal review and performance measurement plan in cases where the expected impact of a proposed regulation is rated as ‘major’ by the Office of Best Practice Regulation (OBPR)

· encourage the use of embedded statutory reviews where there are significant uncertainties regarding the effectiveness or impacts of the proposed regulation

· ensure that any proposed review is proportionate to the potential impact of the regulation 

· ensure that all reviews foreshadowed in regulatory impact statements take place within five years.

If this process were adopted, the current, more encompassing five yearly default review requirement could be dispensed with.

‘Ad hoc’ and special purpose reviews

Some of the most significant reforms to regulation over the past few decades have resulted from ad hoc initiatives in response to emerging problems or concerns. Some of these have focussed on a specific area of regulation, whereas others have been much broader in scope.

‘Stocktakes’ of burdens on business

Public ‘stocktakes’ of regulatory burdens on business provide a broad ranging ‘discovery’ mechanism. They invite business to make suggestions (or complaints) about regulation that imposes excessive compliance costs or other problems. These suggestions are filtered to ensure they are in-scope and then tested with responsible agencies. Draft findings and recommendations are typically provided for comment before being finalised and presented to government. This process can be highly effective in identifying improvements to regulations and identifying areas that warrant further examination. 

In the Commonwealth jurisdiction, the Small Business Deregulation Taskforce (1996) and Regulation Taskforce (2006) were economy‑wide in coverage. Reviews by the Commission over the past few years have looked at Australian Government regulation in particular sectors. Similar exercises have taken place within a number of states, and the New South Wales sectoral stocktakes using business panels is a notable relatively low key and low cost approach. While the Regulation Taskforce was commissioned by the Australian Government, it did identify cross-jurisdictional regulatory issues that COAG drew on to form the core of the Seamless National Economy (SNE) reform agenda.

Businesses can find it difficult to distinguish the jurisdictional source of regulatory problems. And often it is the accumulation of regulation that is the main problem. Broad stocktakes provide one of the few mechanisms with potential to identify where the interaction of regulations (across agencies, sectors and jurisdictions) imposes particular regulatory burdens. 

Business input is accordingly crucial to the effectiveness of such stocktakes. This can be threatened by review fatigue, either from too many reviews or  too little being seen to be achieved.

Finding 4.11

For stocktakes to be effective mechanisms for identifying areas for reform, they need to engage widely and well with businesses. General public stocktakes are therefore best undertaken about every ten years. This also provides time for governments to respond fully to the recommendations. In sectors experiencing rapid regulatory or context change, a shorter period between stocktakes may be called for. 

To be successful, major public stocktakes need visible political support, independent taskforces — with sufficient expertise to be trusted by business — and effective consultation strategies. Given their resource demands, and that businesses care more about the impacts of regulation than about who is doing the regulating, cross-jurisdictional cooperation on major stocktakes is likely to provide the most cost-effective approach. (Good design principles for public stocktakes are set out in box 9.)
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	Box 9
Good design features for public regulation stocktakes

	Broad stocktakes of regulation are likely to be most effective when:

· they have visible political support and commitment to enact the reforms

· there is an independent chair, and an advisory panel which includes business representatives 

· there are effective consultation strategies to engage with business and sufficient time for meaningful engagement

· the supporting secretariat has evaluation skills and subject knowledge. Seconding staff from relevant agencies for the support team has advantages, though it is desirable to forge an independent ‘culture’

· complaints and reform options are systematically tested with policy departments and regulators.

· there is a commitment by government to report on the progress of the recommendations, from response to implementation

· there is cross-jurisdictional cooperation.

	

	


Recommendation 4.5

Future regulatory stocktakes by the Australian Government should be able to identify individual jurisdictional, as well as federal and cross-jurisdictional, regulations that are imposing unnecessary burdens. This would require the cooperation of State and Territory governments to facilitate the vetting process and, ultimately, to respond to the review’s recommendations, which should be progressed through COAG’s Business Competition and Regulation Working Group. Where coordinated action is required, the recommendations should help inform the priority-setting processes for the Seamless National Economy agenda.

‘Principles‑based’ review strategies

The Legislative Review Program under the National Competition Policy (NCP) was arguably the first application of a guiding principle being used to screen all regulation for reform (box 10). The NCP principle for the Legislative Review Program was that the regulations impeding competition should be removed unless such restrictions could be demonstrated to be beneficial to the community. 
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	Box 10
National Competition Policy and the Legislative Review Program

	In April 1995, the Australian Government and state and territory governments committed to the implementation of a wide-ranging NCP — which included a legislative review program (LRP) for all jurisdictions to review their regulation in regard to the impact it had on competition. 

Australia’s NCP initiative stemmed from a recognition that aspects of Australia’s wider competition policy framework were impeding performance across the economy and constraining the scope to create national markets for infrastructure and other services. 

Overall, the NCP LRP resulted in the identification of around 1800 laws regulating areas of economic activity for review under the NCP. In aggregate, governments reviewed and, where appropriate, reformed around 85 per cent of their nominated legislation. For priority legislation, the rate of compliance was around 78 per cent (NCC 2010).

A Productivity Commission review in 2005 found that the LRP had played an important role in winding back barriers to competition and efficiency across a wide range of economic activities. It also found that most of the NCP reforms were in place and that overall NCP had yielded substantial benefits to the Australian community. The success of Australia’s NCP reforms saw them hailed internationally as a successful example of nationally coordinated reform.

NCP was completed in 2005. It was succeeded by Australia's National Reform Agenda, which included a stream of work on achieving a Seamless National Economy (SNE). The competition principle remains an important part of Australian regulatory policy, and is applied as part of the assessment of new regulation in all Australian jurisdictions.

	

	


A current example of a principle-based approach, although applied less comprehensively, is COAG’s ‘Seamless National Economy’ reform stream. This screens areas of regulation to assess whether greater national ‘coherence’ — harmonisation or uniformity — would be beneficial. Based on the principle of subsidiarity, regulation should be undertaken at the lowest jurisdictional level unless a case can be made that a national approach would provide a net benefit to the community.

Principles-based approaches involve initial identification of candidates for reform, followed up by more detailed assessments where necessary. Approaches of this kind are accordingly more demanding and resource‑intensive than general stocktakes. But if the filtering principle is robust and reviews are well conducted, they can be highly effective. (Good design principles for cross-jurisdictional principle-based reviews are set out in box 11.)
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	Box 11
Good design features for cross-jurisdictional principle-based reviews

	Cross jurisdictional principle-based reform efforts should have:

· robust screening criteria to identify potential areas for reform and additional criteria to set priorities for review and reform

· transparent processes that utilise business representatives to test and refine priorities

· attention paid to the cost of achieving the reforms, especially for smaller jurisdictions

· attention paid to sequencing of both reviews and reforms

· mechanisms to engage all jurisdictions in reform and ensure political support (reward payments being one mechanism)

· a commitment to report on the progress of reforms, from government responses to recommendations, and implementation.

	

	


The NCP experience and the current review being undertaken by the Commission of the impacts and benefits of COAG’s SNE agenda, point to the need to prioritise review and reform efforts. While the NCP was successful overall, resources were stretched, and the quality of some reviews and the subsequent reforms were less than desired. As the SNE experience also attests, attempting to do too much at once can dilute available review resources, reduce scope for effective stakeholder participation, and ultimately compromise the potential for beneficial reforms.

Finding 4.12

Based on experience with the NCP’s Legislative Review Program and the Seamless National Economy Agenda, principles-based reviews have considerable potential to identify and achieve significant reforms, provided there is effective screening and sequencing.

Several submissions to this study questioned the need for differences from international standards. A review principle to consider is why simply adopting relevant and widely accepted international standards in place of domestic variants would not benefit the Australian community. Also worthy of consideration is whether any regulations that restrict mobility of factors of production — labour and capital (including intellectual property) — should need to be justified. (The recent consultation paper on future SNE reform priorities includes this as one possible theme.)

Recommendation 4.6

The Australian Government should give consideration to extending principle-based reviews to the following areas:

· reviewing regulations that avoided review during the National Competition Policy Legislative Review Program, or that were reviewed but retained

· applying the principle of accepting recognised international standards unless a case can be made that Australian standards delivers a net benefit to the community

· applying the principle of removing restraints on factor mobility unless they can be shown to involve a net benefit to the community.

Benchmarking
With different jurisdictions following different approaches to common regulatory objectives, benchmarking can potentially provide useful information on comparative performance, leading practices and models for reform. The World Bank’s Doing Business reports contain data that enable international comparisons to be made annually across a range of regulatory areas. In contrast, the benchmarking studies for COAG by the Commission have looked at the performance of regulations in target areas across jurisdictions within Australia (box 12). These benchmarking results have been found useful by governments and appear to have brought added reform momentum in the areas covered thus far.

Finding 4.13
International benchmarking, such as the World Bank’s Doing Business report can provide a useful initial guide to areas where more detailed review of regulation is needed.
The Commission’s benchmarking exercises nationally (including New Zealand in the case of food regulation) have been more detailed than the World Bank one. They have generally also been more instructive domestically about relative performance and leading practices, given the similar institutional settings that apply. The exercises have faced difficulties in devising and obtaining the data for quantitative indicators, but they have shown that qualitative comparisons can also be revealing.

Governance arrangements for these studies have included an advisory panel of officials from all governments, which proved effective in guiding the development of the approach, testing methodologies and obtaining data from jurisdictions. (Good design features of benchmarking are set out in box 13.)
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	Box 12
COAG’s Regulatory Benchmarking Program

	The Commission’s ‘feasibility’ study

To help implement COAG’s 2006 agreement on benchmarking and measuring regulatory burdens, the Commission was asked to examine the feasibility of developing quantitative and qualitative performance indicators and reporting framework options. This feasibility study concluded that benchmarking was technically feasible and could yield significant benefits (PC 2007a).

The ‘quantity and quality of regulation’ & ‘cost of business registrations’ reports

In December 2008, the Commission released two benchmarking reports. The ‘quantity and quality’ report (PC 2008a) provides indicators of the stock and flow of regulation and regulatory activities. It included a number of quality indicators for a range of regulatory processes, across all levels of government. The ‘cost of business registrations’ report (PC 2008b) provided estimates of administrative and substantive compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments. The study tested three methods for benchmarking — regulatory surveys, ‘synthetic’ or representative business estimates and business focus groups. The aim was to triangulate the estimate of compliance costs. Much was learned in the exercise, including the difficulty of estimating compliance costs in a consistent way across jurisdictions, even for relatively simple regulation.  

The ‘food safety regulation’ & ‘occupational health and safety’ reports

The ‘food safety’ report (PC 2009b) compared the food regulatory systems across Australia and New Zealand. The Commission found considerable differences in regulatory approaches, interpretation and enforcement between jurisdictions, particularly in those areas (such as standards implementation and primary production requirements) not covered by the model food legislation. 

The ‘occupational health and safety’ (OHS) report (PC 2010a) compared the occupational health and safety regulatory systems of the Commonwealth and state and territory governments. The report found a number of differences in regulation (such as record keeping and risk management, worker consultation, participation and representation and for workplace hazards such as psychosocial hazards and asbestos) and in the enforcement approach adopted by regulators. 

Planning, zoning and development assessments

The Commission examined and reported on the operations of the states and territories' planning and zoning systems, particularly as they impact on business compliance costs, competition and the overall efficiency and effectiveness of the functioning of cities (PC 2011d).
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	Box 13
Good design features of benchmarking

	Benchmarking across jurisdictions should: 

· provide quantified indicators of relative performance where possible, including the distribution of business experiences

· where quantifiable indicators are likely to be misleading or expensive to construct, comparative descriptions should be framed to encourage governments to ask “why is it so?”

· use surveys where needed to collect information and impressions on a consistent basis 

· seek to improve the consistency of data collection by regulators to enhance the potential use of these data sets for benchmarking purposes

· go beyond comparisons of regulatory provisions, to benchmark differences in the administration and enforcement of regulation (the behaviour of regulators) and to assess the sources of differences 

· identify leading practice, where possible including assessing the transferability of the practice across jurisdictions

· not assume common outcomes from a regulation, but test to see if this is the case, and, where not, include outcomes in the benchmarking exercise

· be conducted at arms-length, but build cooperative relationships with the jurisdictions involved.

	

	


The resource demands have been significant (akin to a public inquiry), so it is crucial that topics for benchmarking are carefully selected. Timing is also important if the results are to be influential in supporting reform. Benchmarking studies do not usually make recommendations for reform, but in providing information on leading practices they can assist in identifying reform options.

Finding 4.14

Benchmarking across jurisdictions has proven a useful tool in Australia’s federal system, by identifying and helping to promote a better understanding of leading regulatory practices.

‘In-depth’ reviews

When it comes to major areas of regulation with wide‑ranging effects, for which significant reforms may be required, there is generally no substitute for in‑depth reviews. Such reviews need to be able to assess the appropriateness, effectiveness and efficiency of regulation — and to do so within a wider policy context, in which other forms of intervention may also be in the mix. Apart from stand-alone ad hoc reviews, where agencies take the opportunity to package related legislation for review in order to address the sunsetting requirement, the resulting systemic review should, in effect, be an in-depth review. Similarly, reviews that occur in the more complex cases under a principles-based approach may need to be ‘in-depth’ to fully address the requirements.
Many of Australia’s important regulatory reforms have emerged from such reviews (box 14). Those that have worked best in helping to achieve beneficial and enduring reforms have generally been characterised by independent leadership and skilled support teams, with adequate time to complete their task. Extensive consultation has been a crucial part of this, including through public submissions and, importantly, the release of a draft report for public scrutiny. When done well, in-depth reviews have not only identified beneficial regulatory changes, but have also built community support, facilitating their implementation by government. (Good design principles for in-depth reviews are given in box 15.)

Finding 4.15

The more influential and credible reviews of key regulatory areas have involved extensive consultation, including through draft reports, and have been conducted independently. Political commitment and periodic monitoring of implementation are needed to progress the recommended reforms.

In‑depth reviews can consume significant resources. Given this, they need to be directed at areas where the potential gains from reform are likely to be high. While there will always be unanticipated circumstances that demand such reviews — including to avoid reflexive regulatory responses to emerging ‘issues’ — forward planning and prioritisation have important roles to play (see below). 
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	Box 14
Examples of ‘in-depth’ reviews

	In-depth reviews have been conducted in Australia by a range of taskforces, panels, government departments and agencies. In considering regulations, or issues with a strong regulatory dimension, these have generally (though to varying degrees) shared a common approach involving: consultation; research and the search for evidence in assessing the impact of current regulations; and identification of alternatives. 

Such reviews are typically directed at achieving ‘appropriate’ regulation to meet some broadly agreed objective. This may lead them to recommend new regulation in some cases, as well as amendments to or removal of existing regulation. Also such reviews may look at non-regulatory instruments in combination with, or as an alternative to, regulation.

Some examples of in-depth reviews conducted by taskforces include the Victorian Taxi Industry Inquiry headed by Professor Alan Fels; the 2011 transparency review of the Therapeutic Goods Administration; the 2008-10 Australia's Future Tax System (Henry) Review; the 2009‑10 (Cooper) Review of Australia’s Superannuation System; the 1998 (West) and the 2008 (Bradley) reviews of higher education; the 2009 National Health and Hospitals Reform Commission; and the 2008-09 (Hawke) Review of the Environment Protection and Biodiversity Conservation Act 1999. Other reviews using aspects of this approach include the 2004 (Hogan) Aged Care Review; and the Wallis (1996-97) and Campbell (1979) inquiries into the Australian financial system. 

Regulatory reviews and inquiries undertaken by the Productivity Commission and the Victorian Competition and Efficiency Commission (VCEC) also use an in-depth approach. These reviews have tended to involve long time frames and extensive opportunities for public input, including through draft reports. They have been able to examine alternatives to regulation and use a community wide approach in considering costs and benefits. 

Parliamentary Committee inquiries into current or prospective regulations also share some (if not all) of the characteristics of in-depth reviews. These inquiries tend to share a strong focus on public consultation via submissions and hearings. However, Committee reviews tend to be more lightly resourced, with less capacity for detailed analysis, than those conducted by standing bodies, panels and taskforces.
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	Box 15
Good design features of in-depth reviews

	· Governments commissioning in-depth reviews should place a premium on independence and transparency: 

· those heading the review should be at arm’s length from the relevant policy area and regulator, with no conflicting interests
· ideally, secretariats should also be separate from the commissioning agency
· an appropriate mix of skills is required for those involved in the review

· the review should be announced with a clear timetable, allow adequate time for consultation, and require reports to be made public in a timely way.
· Major stakeholders should have adequate opportunity for involvement. Ideally consultation processes should include:

· release of  terms of reference and information about the review

· an issues paper and submissions, which are publicly available

· a draft report, inviting feedback on initial review conclusions.

· Terms of reference should provide adequate direction while not constraining the review in considering relevant issues. 

· The review should be required to give consideration to the regulatory burden in making recommendations.

· The final report should be publicly released and timely responses made. These should be monitored and publicly reported as should implementation of the subsequent reforms.

	

	


Evaluation methods

The Commission was asked to examine, and provide advice about, methods for evaluating reform outcomes. Process audits and performance audits are important to verify that reforms have been implemented, and in the case of performance audits that the objective has been achieved. But it is also important to be able to demonstrate to the community that the efforts that went into the reform were worthwhile — that the community is better off. This is important for accountability and helps to achieve support for further reform. 

Demonstrating the impacts of reform requires evaluation methods that test the logic of the reform by seeking evidence of the outcomes and tracing them back to the reforms. Such methods identify whether the logic behind the reform was sound, or a different approach is needed. They can also pick up unintended consequences that require regulatory adjustments.

Relatively few explicit ex post evaluations of regulatory reforms have been undertaken in Australia (or in other OECD countries). There have been some ‘embedded’ reviews of specific reform initiatives (like the regulatory regime for third party access to essential infrastructure). There have also been broader reviews, such as to assess the net gains from the NCP reforms and, currently, the Commission’s review of the impacts of the ‘Seamless National Economy’ reforms. 

The methods relevant to evaluating reforms are essentially the same methods that can be used to evaluate regulations generally, or indeed to evaluate regulatory proposals. In practice, most of the review approaches just discussed rely more on qualitative than quantitative evaluation techniques. This reflects lack of attention to establishing data collection as part of implementing a regulation. The main exception is statutory reviews, where the data needed for evaluation can be well defined and required to be collected. Such data has proven valuable to robust evaluation.  Where data permits, quantitative techniques can bring additional rigour and support greater insights about relative impacts.

The individual methods vary greatly in technical complexity and in the nature and extent of the impacts encompassed by the analysis (box 16). Different methods are accordingly suited to different evaluation tasks. For example, the ‘business cost calculator’ has been designed to estimate various regulatory compliance costs at the firm level, whereas general equilibrium modelling can project the magnitudes of these and other costs (and benefits) across industries and for the economy as a whole. 

Evaluation methods also vary in their resourcing and skill requirements. Their allocation to review tasks, whether ex post or ex ante, is therefore a matter of ‘horses for courses’.

Finding 5.1

Regardless of the method used, a good evaluation will seek to assess change against a counterfactual, look for confirming evidence from multiple sources (triangulation) particularly when relying on subjective evidence, and report on the confidence in the findings made by the evaluation.
Finding 5.2

Evaluations of regulations and regulatory reforms generally need to draw on both qualitative and quantitative methods. The selection of these should be determined by their ‘fitness for purpose’, relating to the nature of the task and access to data. Quantitative methods are desirable where practicable and could be more widely used. Partial quantification can often be better than none, but should be supported with qualitative evidence
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	Box 16
Some quantitative evaluation methods

	Compliance cost ‘calculators’

The Standard Cost Model (developed by the Netherlands Government) seeks to estimate the reduction in administrative compliance costs. These costs include paperwork costs, and the cost of time involved in completing the paperwork. More sophisticated versions of the cost accounting approach (such as the Commonwealth’s Business Cost Calculator) broaden the scope to include substantive costs such as investment in training and equipment required for compliance, and the costs of delay.

Econometric analysis

Econometrics is a set of statistical tools that can be used to determine whether there is a mathematical relationship between two (or more) variables, what effect the variables have on each other, and the robustness of the relationship. Econometrics provides a way to test whether relationships set out in economic theory hold in practice, by applying real world data to theoretical models. In the context of evaluating regulations and reforms, econometrics can be used to determine whether regulations and reforms affect individual variables of interest.

Economic modelling

Partial equilibrium models describe the relationships between the variables that change directly in response to the reform and the target variables. Economic partial equilibrium models might look at a specific industry to estimate the effect on investment and/or innovation that result from reforms. The models may then be used to estimate the effect of these changes on industry inputs, output and profitability over time.

General equilibrium (GE) models capture the main relationships between inputs and outputs in the economy, and are used to estimate the flow-on effects to other sectors in the economy from changes at an industry level or to the availability and quality of the resources (labour, capital and land). Partial equilibrium models are generally used to estimate the ‘shocks’ that are fed into a GE model.

	

	


One area where evaluation of regulation needs to be strengthened is in the assessment of the impact of regulation on risk. With the reduction of risk being a primary motivation for much regulation, it is important to assess whether such regulation does actually reduce risk, or mitigate the impact should the risky event occur. There is evidence to suggest that people tend to overestimate the probability of ‘accessible’ but comparatively rare events (such as airplane accidents), which stimulates the demand for regulation to address these risks. They also tend to underestimate the probability of events that fall outside of their comprehension (such as climate change), and those that are very familiar (such as driving a car). 

At a minimum, the cost of regulation should be assessed and the question of what reduction in risk would warrant this cost posed. Good evaluation is needed to assess the underlying risk, the real level of community concern, and most importantly the effectiveness of the regulation in reducing both the target risk and any unintended consequences.

Finding 5.3

The assessment of risk and the impacts of regulation on risk is essential to good policy. Lack of evaluation of the impacts of regulation on risk means there has been little evidence on which to base sound regulatory design.

Strengthening the ‘framework’

Most of the approaches for reviewing and evaluating regulations discussed above have made — and should continue to make — a useful contribution to identifying areas for reform or otherwise enhancing the regulatory stock. However no approach can be relied on to ‘do it all’. Each has its own niche, either in relation to the type of reforms targeted or the point in the regulatory cycle at which the approach comes into play. Such approaches are most effective, therefore, when they complement each other such that there are no gaps in coverage (and, equally, no doubling up), with all regulations reviewed in the most timely and appropriate way. 

Given the limited resources available for such activities — particularly skilled analysts — it is also important that these resources are allocated such that the overall ‘returns’ from the various approaches can be maximised. This depends in turn on the effectiveness of the wider system or ‘framework’ in which the individual approaches are designed and managed. 

The Organisation for Economic Cooperation and Development (OECD) has emphasised the importance of regulatory governance to regulatory performance. It stresses the need for ‘joined up’ systems, comprising appropriate institutions, processes and ‘tools’ across the whole regulatory cycle.

The ‘regulatory cycle’ can be segmented into four stages or phases, from initial decision-making, to implementation, administration and finally review (figure 1). How well each of these is managed has an important bearing on the overall performance of the existing body of regulation. 

Figure 1
Review approaches through the regulatory cycle 
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A number of changes have been made to Australia’s regulatory system over time, with the aim of strengthening its capacities at each stage of the cycle, as well as enabling better coordination. Among the more important of these at the Commonwealth level are:

· assignment of responsibility for good regulatory practice to a Cabinet-level Minister (the Minister for Finance and Deregulation)
· the strengthening of procedures and analytical requirements for making regulation, and the upgrading of the OBPR to provide advice to agencies as well as to vet and report on compliance
· the institution of automatic review mechanisms for subordinate regulation (notably though sunsetting) 

· the initiation of a range of in-depth reviews in key areas of regulation.

Within COAG, the establishment of the Business Regulation and Competition Working Group (BRCWG) has for the first time provided an ongoing national forum for the consideration of regulation reforms encompassing all jurisdictions — including to improve processes (for example, regulatory assessment) and to improve particular areas of regulation (for example the 27 SNE items). The BRCWG has recently issued a stakeholder consultation paper as part of the development of the next stage of the SNE reform agenda.

The OECD, in its recent review of regulation in Australia, endorsed these arrangements, a number of which had responded to earlier recommendations of the Regulation Taskforce. The various elements required for a good regulatory system can now be said to be largely in place. However, in observing how the system is operating in practice, the Commission has found scope for improvements in a number of areas.

Prioritisation and sequencing of reviews and reforms

As the resources for both reviews and reforms are limited, prioritisation of effort is essential. Developing, designing and drafting legislation is a resource intensive process, as is putting in place the new requirements. Good regulatory processes require consultation with businesses and other stakeholders, and their resources too are limited. And while reviews provide the analysis to underpin reform, to be effective they need to feed into either reform processes underway or into the future reform agenda.
Prioritisation criteria seek to identify the areas of regulation where reform is likely to provide the biggest return to the reform effort. The payoff will generally be greater the: 

· deeper the impacts of changes that are likely to come from reform. The magnitude of the impacts (benefits less costs) for those affected by the reform depends on the size of the problem and the extent to which regulation can address the problem

· broader these impacts are across the community. The impacts are greater the higher the share of the community affected by the changes. The distribution of the benefits also affects the return, and, all else equal, would favour reforms where the benefits were more likely to accrue to the most disadvantaged in the community

· lower the costs of planning and implementing the reform.
Finding 6.1

The net pay-off from a reform will depend on the depth and breadth of the reform’s impacts. It will also depend on the cost of undertaking the reform. Making sure that this effort is cost-effective is central to good regulatory policy.

Past reform programs, such as in the NCP and SNE streams, have suffered from overload. While the ‘selection criteria’ adopted by these exercise have been appropriate in the broad (box 17), there appears to have been insufficient consideration given to the sequencing of reviews, or to the number and combination of reforms attempted at any one time. A clear understanding of the resources and timeframes needed to advance priority reviews and reforms is essential.

Sequencing of reforms can be important to ensure adequate resourcing and that related regulations are considered in a complementary way. Reforms may also need to be sequenced where one lays the foundations for others. Less fundamental, but possibly as important, is the demonstration effect of successful reforms. 

Sequencing will be particularly important for the looming mass of sunsetting regulations. Past review programs, such as in the NCP and Seamless National Economy streams, have suffered from overload. 

Finding 6.2
There are many sources of information that can be drawn on to inform priorities for more in-depth reviews and benchmarking studies. The current processes for identifying priorities for review and their sequencing could be more transparent. Business and community input and feedback are important ‘reality checks’.
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	Box 17
Selecting candidates for COAG’s ‘Seamless National Economy’ reform agenda 

	The Business Regulation and Competition Working Group (BRCWG) was tasked with identifying the first tranche of regulatory reform initiatives for the COAG regulatory reform agenda and the Seamless National Economy. 

The BRCWG considered the potential benefits to growth, productivity and workforce mobility from over 35 possible reform areas. These were drawn from a number of sources. They included issues with multi-jurisdictional implications that were suitable for reform, but had nonetheless proved resistant to reform in the past and were evaluated according to the following considerations:

· How wide is the reach of the regulation?

· How deep is the reach of the regulation? Does it have a significant effect on industries generating a large amount of GDP?

· How large are the costs to business and taxpayers of complying with the regulation?

· How damaging is the regulation to incentives for effort, risk-taking, entrepreneurship and innovation?

· How large are the impediments created by the regulation to workforce mobility and participation? 

Each area was then categorised according to the desired level of regulatory change: mutual recognition, harmonisation or a national system. 

	

	


Recommendation 6.1

In considering current and future regulatory reform activities, the Australian Government should apply the following principles:

· incremental improvements to regulatory arrangements (so called ‘good housekeeping’ measures) should be undertaken as a matter of course

· reforms identified or underway should be completed before embarking on new reform agendas

· in prioritising and sequencing reforms, in addition to the depth and breadth of the potential benefits, the human resource and other costs of achieving the reforms need to be explicitly taken into account

· precedence in in-depth reviews and benchmarking, should be given to developing the most cost-effective options for achieving current reform commitments. In planning future reforms, such reviews should be prioritised based on an assessment of potential gains, including by drawing on information provided by public stocktakes and other stock management approaches. 

Monitoring and reporting 

As discussed above, the current best practice guidelines for a RIS specify the need for a review to be undertaken for any regulation that has a significant impact on business. To be compliant, a review must be planned. But this commitment is currently not being monitored unless the review is embedded in legislation. Recommendation 4.5 strengthens this requirement for those regulatory proposals that are assessed as having a ‘major’ impact, requiring a formal evaluation plan. The scheduling and implementation of proposed reviews need to be monitored to ensure that they occur. 

These reviews, like most of the approaches discussed above, make specific recommendations for reforms. Yet, with the exception of sunsetting and red tape target commitments, there is no obligation to respond to the recommendations. Given the resources involved in undertaking reviews, the government should ensure that the recommendations are considered in a timely way, and that those it accepts are implemented. 

A recent review by KPMG (2011) found that there was no evidence of implementation for nearly half of the recommendations of reviews in Victoria affecting the minerals sector. The authors also commented on the difficulty in actually finding this information. Similarly, in undertaking this study, the Commission found that while it could track the government response to Commission inquiries, there was no easy way to monitor progress with the intended reforms. 

Lack of transparency can breed cynicism in the community about whether real progress has occurred, and a sense that contributing to such reviews is wasted effort. 

Australia is one of the few jurisdictions to have a complete database of all major government regulation, in the form of the ComLaw website, which incorporates the Federal Register of Legislative Instruments (FRLI). RIS documents are also published on the OBPR website, along with details of what if any post-implementation reviews may be required. ComLaw has potential to act as an organising platform to monitor such actions as: proposed reviews of regulation, the draft then final recommendations made by reviews, government response to the recommendations, and legislative changes that result. 

Recommendation 6.2

The Australian Government should establish a system that: 

· tracks reviews proposed to meet the RIS requirements to ensure they are undertaken

· monitors the progress of reform recommendations from these and other commissioned reviews

· makes this information available on a public website, with links to planned reviews, completed reviews, government responses, and a record of subsequent actions.

The public provision of such information would represent a significant advance in transparency. It would also promote greater accountability of government for its management of the regulatory system. However, as a passive database, its influence would be limited. There is a strong case for the information contained in it being made more ‘active’ through annual reporting by the Finance Department (or in the OBPR’s annual Best Practice Regulation Report). This would enable data to be contextualised and be more useful to both government and stakeholders. While such annual reporting may reveal some gaps and delays, it will also be able to document government’s achievements (which are often not recognised).

Recommendation 6.3

The Department of Finance and Deregulation or the Office of Best Practice Regulation should report annually on reviews of regulation that have been undertaken, government responses to any recommendations and their implementation status. 

Ultimately an effective regulatory system requires strong leadership within government. In the context of strengthening regulatory governance, the OECD (2011) has stated:

Political commitment to regulatory reform has been unanimously highlighted by country reviews as one of the main factors supporting regulatory quality. Effective regulatory policy should be adopted at the highest political level, and its importance should be adequately communicated to lower levels of the administration. Political commitment can be demonstrated in different ways. … However, the creation of a central oversight body in charge of promoting regulatory quality may be the most important element. (p. 77)

As noted, these conditions have been broadly met at the Commonwealth level in Australia, with responsibility assigned to the Minister for Finance and Deregulation. Because budgetary and regulatory activities are often complementary or interactive, having oversight of both combined in the one portfolio is logical. The Finance Minister can serve as a champion for good regulation and has been instrumental in forging ‘Partnerships’ with other Ministers, providing top-down reform impetus in targeted areas. A question arises as to whether these responsibilities could benefit from greater institutional support within the Parliament. The Senate Standing Committee on Regulations and Ordinances plays an important role in providing technical scrutiny of all delegated legislation to ensure their compliance with principles of parliamentary propriety. Whether there may be a role for a Committee with a wider focus on ‘good regulation’ is worthy of further consideration. Such a forum could strengthen political leadership in this area and help promote a better understanding of regulatory effectiveness.

Finding 6.3

Political leadership is essential to an effective regulatory system, including compliance with good regulatory processes. Assigning responsibility to the Minister for Finance and Deregulation has been a significant advance at the Commonwealth level. There may be scope for further institutional initiatives to strengthen political involvement in achieving good regulation.

Better consultation
Consultation with business and other stakeholders is fundamental when developing regulations, both in relation to the options being considered and at the detailed design and implementation stage. Once regulations are in place, good two-way communication can be crucial to the effective administration of regulations and to identifying ongoing refinements. At the review stage, such communication is essential to enhance the performance of the regulators, particularly with respect to minimising compliance costs. 

Agencies consult widely on a range of issues, not least new regulation. Indeed, concerns were raised during consultations for this study that the requirements for consultation may at times exceed the capacity of agencies to undertake them effectively. Businesses, too, report review fatigue. Agencies have reported duplication of consultation effort, and difficulties in engaging business when they have recently participated in consultations for other agencies, or even different areas in the same agency.

One important element that appears to be missing is the information to support efforts by agencies to coordinate consultations. Agencies have reported duplication of consultation effort, and difficulties in engaging business when they have recently participated in other consultations. In part this is an information problem, as agencies do not have easy access to timetables for reviews and consultations in other agencies, or possibly even in the same agency.

Australian Government agencies publish annual regulatory plans that can be accessed through the OBPR website. Examination of the site revealed that not all agencies have provided a plan; the plans are sometimes incomplete, as they do not include reviews which are required to be undertaken over the next financial year, and they are not user-friendly. The plans need to be linked so that key word searches, tags for email alerts, and tag clouds could be applied. The ComLaw site, discussed above, may have the capability to provide a platform for this kind of service as well.

Finding 6.4

The reporting requirements set out above could be used to more effectively provide advance notice of reviews, alerting stakeholders to matters of importance and enabling them to contribute more proactively.

‘Whole-of-government’ principles for consultation have been developed (box 18), but arguably could be better utilised. Business continues to complain about token consultation efforts and lack of consultation at critical stages, such as when different regulatory reform options are initially being considered and when the ‘details’ of the approach to be adopted are being finalised. While ongoing forums for communications have been instituted in some cases (see below), more in-depth and focussed  consultations are needed when developing or reviewing specific regulations.

In particular, this study has reaffirmed the crucial role of draft reports or other vehicles for exposing preliminary findings and recommendations to public scrutiny. Draft reports enable options to be tested in a way that can lead to improved design and avoid unintended consequences. They can also provide an opportunity for learning by governments about stakeholders’ views on specific options, which can facilitate subsequent implementation. The experience of regulatory policy with and without such opportunities for feedback underlines the need to entrench them as integral to good regulatory process.

Do not delete this return as it gives space between the box and what precedes it.
	Box 18
Whole of government principles for consultation

	Following a recommendation of the Regulation Taskforce (2006), the Government’s Best Practice Regulation Handbook (Australian Government 2010b) contains the following best practice consultation principles, which are to be met by all agencies when developing regulation.

Continuity — Consultation should be continuous, and start early in the policy development process.

Targeting — Consultation should be widely based to ensure it captures the diversity of stakeholders affected by the proposed changes. This includes state, territory and local governments, as appropriate, and relevant Australian Government agencies.

Timeliness — Consultation should start when policy objectives and options are being identified. Throughout the consultation process, stakeholders should be given sufficient time to provide considered responses.

Accessibility — Stakeholder groups should be informed of proposed consultation and be provided with information about proposals through a range of means appropriate to these groups. Agencies should be aware of the opportunities to consult jointly with other agencies to minimise the burden on stakeholders.

Transparency — Policy agencies need to explain clearly the objectives of the consultation process and the regulation policy framework within which consultations will take place, and provide feedback on how they have taken consultation responses into consideration.

Consistency and flexibility — Consistent consultation procedures can make it easier for stakeholders to participate. However, this must be balanced with the need for consultation arrangements to be designed to suit the circumstances of the particular proposal under consideration.

Evaluation and review — Policy agencies should evaluate consultation processes and continue to examine ways of making them more effective. (p. 44)

	

	


Recommendation 6.4

Any review of a significant area of regulation should make provision for the public to see and provide feedback on its preliminary findings and recommendations, with further consultation at the more detailed implementation stage.

Improving regulator practices

How regulations are administered is an important determinant of the overall regulatory burden. Excessive costs can arise from overly stringent requirements or prescriptive supervision. These can emanate from attempts to minimise risk without adequate regard to cost, or simply from lack of attention to compliance burdens relative to the principal objectives of a regulation. Poor administration and enforcement practices can also discourage compliance and dissipate government resources, hindering achievement of the underlying objectives of the regulation.
Such problematic practices partly reflect the incentives facing regulators, which can really only be remedied by governments modifying those incentives. Regulation Taskforce proposals for the Australian Government to pursue this through clearer guidance in legislation and ‘Statements of Expectation and Intent’, together with the development of cost-related key performance indicators and requirements for better consultation and appeal mechanisms, were all accepted. But the extent of their implementation and how well they are operating in practice is unclear and could usefully be reviewed. 

At the same time, in contrast to the case for the development of regulation, governments have not agreed to formal guidelines and requirements for the administration and enforcement of regulation. Several studies have addressed what tools, processes and strategies may work well in particular contexts, augmenting the know-how of regulators themselves, and there is increasing agreement on ‘best practice’. Further research could examine the Australian evidence and inform the scope to achieve governmental agreement on these matters.
Recommendation 6.5
The Australian Government should commission a study into regulator practices and means of managing regulator performance, to enhance the administration and enforcement of regulation. Acknowledging that approaches adopted by regulators may be constrained and that the best approach may vary from field to field, such a study should:

· identify the range of tools, processes and strategies currently employed by regulators, and examine their impacts on regulatory outcomes and associated costs and benefits

· identify existing oversight and other means of managing regulator performance and examine their effectiveness

· inform the merits of developing a common set of best practice guidelines and common requirements for ensuring compliance with them.

Building capacities in evaluation

The reviews necessary to identify and implement reforms to regulation require people who are at least as skilled as those responsible for developing the regulations in the first place. The limited availability of the right people (and their opportunity costs) are important reasons for prioritising and sequencing their efforts. However, given the relatively large gains to be had from well-targeted reforms, there may be a case for devoting additional resources to the reform task, and to regulatory reviews in particular. This applies both to the institutions overseeing and vetting new regulation, and to those monitoring and evaluating existing regulations. 

The specification of review needs when regulation is being developed, should make provision for their resourcing where this is likely to be necessary to ensure adequate evaluation. Agencies should also ensure that they have the skills in evaluation required to conduct in-house reviews and to manage consultancies if reviews are contracted out. Concerns have been raised at senior levels in the public service recently about the decline in analytical skills. The potential returns from more cost-effective regulatory policy alone would justify investing more in these capabilities. 

Finding 6.5 

A lack of skills limits the potential for good ex post evaluations. Unless there is a demand for quality evaluation there is little incentive to build the necessary skills. Countries that have recently implemented programs to improve ex post evaluation of regulation are also investing in the development of evaluation skills.

Recommendation 6.6

The Australian Government should commit to building skills in evaluating and reviewing regulation, and examine options to achieve this.
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