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How do different countries manage regulation?
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	Key points

	· Regulatory policy has evolved from a focus on deregulation to a broader concern with the management of regulation. This covers the institutions, processes and tools in a regulatory system which operate around the regulatory cycle.
· While many governments have adopted regulatory impact assessments (which includes an ex ante evaluation) to manage the flow of regulation, several are now focussed on ways to better manage the stock.

· Countries have adopted different approaches to reducing the quantity of the regulatory stock as well as improving its quality.

· A ‘good’ regulatory system will have institutions, processes and tools which act to ‘join up’ the four stages of the regulatory cycle in order to achieve more appropriate, effective and efficient regulation.

· In most of the countries reviewed in this appendix, a central agency monitors the flow of regulation, but arrangements vary with regard to the institutions which oversee and monitor the stock of regulation. 

· There is generally greater clarity around the roles and responsibilities and the processes for managing the flow of regulation than for the stock. 
· Transparent processes are used more for the flow than for the stock, though some countries (Canada and the United States of America) have recently rebalanced arrangements.
· The Netherlands has used a ‘reducing regulatory burdens’ lens to focus efforts in managing both the stock and flow of regulation.
· Canada and the United States of America, and to a lesser extent the European Union, have recently established specific requirements in their regulatory systems to undertake ex post evaluations of significant regulations. In the United Kingdom (UK) sunset requirements and the ‘one-in one-out’ rule provide incentives for evaluations.
· The Netherlands and the UK have adequate risk-based approaches to compliance checking and enforcement.

	

	


As the other appendixes have provided detailed examples of applications of the tools for managing and reviewing the stock of regulation, this appendix focuses on describing the regulatory systems selected countries use within the context of a regulatory cycle, with particular attention paid to evaluation and review processes.

The structure of this appendix is as follows:
· section K.1 — describes what is meant by a regulatory cycle and a regulatory system, and some desirable features
· sections K.2 to K.7 — provide a summary description of systems for managing the stock of regulation in: Canada; the European Union (EU); the Netherlands; the United Kingdom (UK); the United States of America (USA); and Australia. The description is organised around three main elements of regulatory systems:
· organisations, administrative structures and processes — these include central agencies, specialist agencies, policy agencies and regulators together with responsibilities for who does what and when and the accountabilities via formal oversight and/or public scrutiny
· consultation and communication — these include the types and levels of public engagement in each part of the regulatory cycle
· regulatory stock and flow tools —  for example, regulation impact statements (RISs), programmed reviews and the like
· section K.8 — briefly summarises the different approaches of regulatory systems in these countries.

K.

 SEQ Heading2 1
Regulatory ‘cycles’ and ‘systems’
This section defines what is meant by the terms ‘regulatory cycle’ and ‘regulatory system’. These definitions provide a framework for describing the broad features of regulatory systems in the selected countries. 
‘Regulatory policy’ encompasses the institutions, processes and tools applied to ensuring regulations are effective and efficient, and appropriate. This is an investment by governments in managing both the flow and the stock of regulation. Different countries develop and implement regulatory policy in different ways to suit their own needs and circumstances.
What is the ‘regulatory cycle’?
The regulatory cycle is represented as a series of stages that regulation passes through: from problem identification and development of a regulatory solution; to establishing the regulation; to its administration; then to evaluation and review. Completing the cycle, the regulation then lapses or is repealed or revised and renewed to start the cycle again (figure K.1). 
Figure K.
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The regulatory cycle
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Tools used in the regulatory cycle
The main objective of stock management is to ensure that the stock of regulation continues to be relevant, deliver net benefits to the community and minimise unnecessary burdens — that is, it remains ‘fit for purpose’. A variety of tools are drawn on in each stage of the regulatory cycle to achieve this objective. The Commission has defined four stages to better identify when the various tools might be applied.
In the first stage — the policy advice and decision stage — a RIS (also known as a regulation impact assessment (RIA)) would ensure that there is a significant problem and that the proposed regulatory solution is the best option for addressing this problem. Moreover, an ex ante evaluation (via a RIS) is a useful tool to ensure that the expected benefits of the regulation exceed the costs to the community. At this point, consideration could also be given to the type of stock management approach that would be most appropriate in the circumstances. For example, within a RIS, consideration could be given to whether the proposed regulation is a candidate for sunsetting (over and above any broader requirements which may operate) or whether a statutory review requirement (an embedded review) is needed.

The establishment stage of regulation is the second step in a regulatory cycle. It involves the making of legislation and design of the regulations, as well as the assignment of responsibilities and accountabilities for implementation, administration and oversight. Detailed arrangements which establish processes to monitor compliance and enforce the regulation would be developed at this stage. 
From a stock management perspective, consideration could also be given in this stage to the scope the regulator would have to fine tune the regulation that is administered (in order to minimise the compliance burden). The processes surrounding the collection of data and the conduct of reviews would also be embedded in the legislation at this point (with due consideration to potential additional burdens that might be placed on business). 
Administration of the regulation comprises the third stage in the regulatory cycle. The scope that a regulator has to operate a ‘responsive regulation’ model (PC2011a), which in turn adopts a risk-based approach to monitoring compliance and enforcing regulation, is largely determined by the legislative framework within which the regulator operates. Regulators can also help manage the stock of regulation at this stage through implementing better practice administration arrangements (appendix G and ANAO 2007).

Further, during the administration phase, regulation should be monitored to assess progress in implementing the regulation and to identify the need to fine tune the regulation. In some cases, a post-implementation review may occur in this stage of the cycle. The data from monitoring activities provides some of the information required to undertake any subsequent embedded review that is planned. Indeed, the examination of the data gathered from monitoring might also inform the need for a more comprehensive review. 

The fourth and final review stage of the regulatory cycle comprises evaluations and/or reviews of various types (see below). This stage provides the opportunity to examine the appropriateness, effectiveness and efficiency of the regulation. A process audit would generally occur at this stage. These offer an important mechanism for improving the quality of implementation, reducing compliance costs (or regulatory burdens) and may also flag the need for a (more or less intensive) evaluation. 

Both ex ante and ex post evaluations and audits (box K.1) — in conjunction with the data derived from regular monitoring — also play a vital role throughout a number of stages in a robust regulatory cycle.
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Types of evaluations and reviews

	· Summative evaluations (evaluations) examine the causal links between an action and the outcomes.

· Formative evaluations (audits) assess adherence to process.

· Ex post evaluations occur at some stage after the introduction of new (or a change to existing) regulation and can be either summative or formative.

· In-depth reviews (appendix C) and certain programmed reviews (appendix E) usually involve some analysis of how well the existing system works, which requires an ex post evaluation.

· Regulation management reviews (such as the audits of Commonwealth regulation conducted by the Australian National Audit Office (ANAO)) and some benchmarking reviews (appendix F) are examples of process and performance audits.

· Ex ante evaluations occur before regulation has commenced and are summative. 

· A regulation impact statement (RIS) should include an ex ante evaluation of the proposed regulatory option and the alternatives. Another type of ex ante evaluation is an ‘implementation RIS’, which focuses on identifying the most cost-effective option, once a policy decision has been made.

	

	


What is a regulatory ‘system’?

Drawing in part on the Organisation for Economic Cooperation and Development (OECD 2009b), conceptually a regulatory system comprises the organisations and administrative structures, agreed processes, communication and consultation arrangements and regulatory tools that manage the flow and stock of regulation.
· Organisations and administrative structures are the agencies involved in each stage of the regulatory cycle as well as in oversighting the operation of that cycle. 
· Processes are the agreed rules for managing, allocating and coordinating the flow of regulation, resources and information between each stage of the regulatory cycle. The processes establish the lines of responsibility for what, when, who, and how to undertake each stage in the regulatory cycle. 
Some processes are clearly documented as part of a legislative requirement, while others are set by the institution within the bureaucracy that is responsible for managing the flow and/or oversighting the stock of regulation (for example, the requirements for making a RIS). 
· Consultation and communication are the types and levels of public engagement at each part in the regulatory cycle. Some consultation and communications processes establish the extent of transparency that is required in the process while others do not. (And some processes themselves are transparent and others not.)
· Regulatory stock and flow tools include a variety of evaluation approaches and techniques. These tools are discussed in further detail in appendixes B to J.
This view of a regulatory system can be represented diagrammatically in figure K.2.
As shown below in each of the country write-ups, countries differ with respect to the resourcing of different elements of their regulatory systems.
A ‘good’ regulatory system will act to ‘join up’ the four stages of the regulatory cycle in order to achieve the ultimate goal of appropriate, effective and efficient regulation. It will:

· choose the right tools for the task, where review effort is matched by expected payoffs. This should avoid ‘gold plating’, or expending effort where the tool is not up to the discovery task required

· get the timing of the review activity right. This requires coordinating with reviews of related regulation so, where possible, the regulation can be reviewed as a ‘package’. It can be about being opportunistic when external events create the environment in which important reforms have a greater chance of being successful. It can also be about being prepared should such opportunities emerge

· assign the responsibilities to use these tools to the right agencies so they can be used in the most cost-effective way. For example regulators are likely to be best placed to pursue a program of continuous improvement in administration which relies on regular feedback for business, while a policy agency is most likely to be in the best position for initial screening of their regulation for sunset reviews

Figure K.
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A stylised view of the regulatory system
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· ensure adequate resourcing of the various stock management tools. Underfunding can mean that an approach is not applied properly (such as with tick and flick application of checklists). In such cases it is better not to undertake the approach as it gives a false impression that the regulation has been reviewed

· get the right incentives and disciplines in place. This includes decisions on when independence is essential, as is the case for a public stocktake to be effective. It will underpin the efforts agencies make to use sunsetting as an opportunity to review and reform their stock of regulation, including legislation that may not sunset but warrants review. And it is important to ensure regulators worry as much about the burdens that their administration imposes as they do the risks or regulatory failure. Transparency and stakeholder engagement can also create incentives for proper application of the various tools.

The OECD (2010d) has emphasised this last point. That is, regulatory systems need to support and provide incentives to develop a culture of ‘continuous improvement’ in rule making and enforcement. The importance of ‘culture’ in the regulation making agencies was also noted in the submission by the Department of Innovation, Industry, Science and Research (sub. 6):

If the aim is to address compliance costs and improve regulatory outcomes for business, then efforts would be better focused on fostering a greater understanding of the importance of quantifying compliance costs, and in particular cumulative compliance, when developing policy. This will require a corresponding change in the culture of departments and agencies responsible for developing regulatory initiatives. (p. 6)
The European Commission (EC) (box K.2) has set out the main features of regulatory systems that embed evaluation and review effectively.
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Features of regulatory systems that embed evaluation

	The European Commission (EC 2007) noted several key features of systems which incorporate ex post evaluations into regulatory cycles. These features include that evaluations:

· be conducted independently with specific budget funding

· be systematic

· not be limited in scope to particular types of regulations 

· should allow for a tailored approach (for example, a highly complex policy may involve individual evaluations that are carried out a disaggregated level, or at a more aggregate level or on the basis of thematic issues)

· be carefully planned in a transparent and consistent way to ensure that relevant information is gathered and is timely 

· adopt a coherent approach to minimise duplication of effort and ensure that evaluations do not ‘fall through the cracks’

· clearly define the roles and responsibilities of stakeholders

· support the establishment of evaluation networks

· actively encourages the provision of adequate resourcing for evaluations in the early stages 

· are actively committed to and supported by government and senior management.

	Source: EC (2007).

	

	


K.2
Canada

Organisations, administrative structures and processes
The main organisation that exercises the challenge function on new regulatory proposals or regulatory amendments to support the Governor-in-Council decision making for the Government of Canada is the Regulatory Affairs Sector (RAS) within the Treasury Board of Canada Secretariat (TBCS 2007). 
In addition, the Red Tape Reduction Commission (RTRC) was established as a short term initiative for the period January 2011 to March 2012. 

There is a strong focus on managing Canada’s federal regulatory system using a lifecycle approach through the processes and responsibilities set out in the 2007 Cabinet Directive on Streamlining Regulation (CDSR) (box K.3). In particular, the CDSR
… contains a number of new process, coordination, and analytical requirements, such as, the need to measure and report on the performance of regulatory initiatives and evaluate and review regulations periodically. The Directive also places greater emphasis on the need for clear issue identification and risk assessment, instrument choice, and a more robust cost benefit analysis, particularly for high impact regulatory proposals. (TBCS 2011a, p. 1)
The RAS manages and oversights the government’s regulatory function as well as providing policy leadership on the CDSR
. In particular, RAS:
… delivers on its mandate by undertaking policy research and analysis, and developing policy and associated frameworks; providing reliable and timely advice to departments on regulatory policy interpretation and application; reviewing regulatory and non-regulatory submissions to the GIC [Government in Council] (except for appointments) and, among other things, ensuring submissions adhere to the CDSR; ensuring that relevant information is provided for decision-making of the GIC; contributing to learning programs that strengthen all of government regulatory capacity, particularly their understanding of regulatory policy requirements; and brokering the resolution of issues through interdepartmental coordination and horizontal policy management. (TBCS 2011b, p. 1)
Recognising that the full and prompt implementation of the CDSR was likely to be challenging for many departments, the RAS developed an implementation plan. The plan included:

· hiring additional RAS analysts to provide guidance and support

· developing new guides to help public servants to prepare regulatory submissions
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Government of Canada’s Cabinet Directive on Streamlining Regulation

	On 1 April 2007, the Government of Canada’s Cabinet Directive on Streamlining Regulation (CDSR) came into effect. The Directive applies to all federal departments and agencies in Canada. It states that government officials are responsible for abiding by the CDSR at all stages of the regulatory lifecycle — development, implementation, evaluation and review.

Development

The CDSR sets out requirements for: regulatory consultation; identifying and assessing public policy issues and setting public policy objectives. Best practice is also identified and encouraged within a number of these requirements.

Implementation

Implementation requirements in the CDSR cover: selecting, designing and assessing regulatory responses; and planning for implementation, compliance and enforcement.  
Evaluation and review

Departments and agencies are required to: measure and report on performance; evaluate regulatory programs; and review regulatory frameworks. 

In relation to evaluating regulatory programs, subject to the impact and complexity of the program, evaluations are required to assess: inputs, activities, effectiveness, the outcomes and the extent to which the program contributed to achievement of results;  relevance, efficiency and cost-effectiveness; and governance, decision making and accountability processes, service standards, and service delivery mechanisms.
Further, departments are required to undertake regulatory evaluations according to the time frames and cycles established in the Treasury Board of Canada’s Policy on Evaluation. These include:

· submitting to the Treasury Board a rolling five-year evaluation plan 

· ensuring coverage requirements are met and reflected in the departmental evaluation plan. 

In relation to the review of regulatory frameworks, regular assessment of the results of performance measurement and evaluation is required to identify regulatory frameworks in need of renewal. Once identified, regulation should be examined with a focus on: its effectiveness; the instrument selection, level of intervention and degree of prescriptiveness; clarity and accessibility of the regulation to users; and the overall impact on competitiveness, including trade, investment and innovation.

Planning and reporting

Departments and agencies are also required to develop regulatory plans and priorities and publicly report on plans, priorities, performance and regulatory review.

	Sources:  Government of Canada (2007);  TBCS (2009a).

	

	


· having a core curriculum developed by the Canada School of Public Service (CSPS)
· maintaining ongoing cooperation and dialogue between the Community of Federal Regulators (CFR), CSPS, and RAS through specific learning events and conferences

·  creating the Centre of Regulatory Expertise (CORE) (TBCS 2011a).

Further information on the CORE is in box K.4.
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The Canadian Government’s Centre of Regulatory Expertise (CORE)

	The Centre of Regulatory Expertise is located with the Regulatory Affairs Sector (RAS) in the Treasury Board of Canada Secretariat (TBCS).

Staffing

The CORE consists of a Director and five experts. Each expert has significant expertise in one of the CORE “services areas”, i.e. risk assessment, cost benefit analysis, and performance measurement and evaluation. Also, one of our experts is a “generalist” with a broad range of experience in many aspects of regulatory development, including instrument choice, regulatory cooperation, triage, and in regulatory coordination and cooperation. (TBCS 2011a, p. 1)
Mandate

The CORE’s mandate is:

To exercise strong leadership and expertise in implementing the Directive by providing expert advice and services to help departments build their internal capacity to develop sound, evidence based regulatory proposals and by collaborating with CFR and CSPS to facilitate the development and promotion of best practices and learning opportunities for federal regulators. (TBCS 2011a, p. 1)
Activities

The CORE is responsible for three main areas of activity:

1. providing specialist level analytical expertise to departments in areas of risk assessment, cost benefit analysis, performance measurement and evaluation

2. costing sharing of external expertise when it is unable to provide the service

3. developing and promoting best practice, capacity building, and learning opportunities in collaboration with CSPS and CFR.

Services

CORE’s services include: analytical services, coaching and advice, workshops and presentations and peer review.

	Source:  TBCS (2011a).

	

	


The RTRC was established for a limited period to find ways to reduce the burden of complying with federal regulatory requirements. It will make recommendations on ways to address this burden while maintaining appropriate regulation. In particular, its mandate is to:

· Identify irritants to business that stem from federal regulatory requirements and review how those requirements are administered in order to reduce the compliance burden on businesses, especially small businesses. The focus is on irritants that have a clear detrimental effect on growth, competitiveness and innovation; and

· Recommend options that address the irritants and that will control and reduce the compliance burden on a long-term basis while ensuring that the environment and the health and safety of Canadians are not compromised in the process. (RTRC 2011c, p. 1)

Communication and consultation

Public consultation with parties affected by new draft primary laws and new draft subordinate regulations is a significant feature of Canada’s regulatory system (OECD 2009b). 
In particular, the Guidelines for Effective Regulatory Consultations (TBCS 2007) provides 29 pages of guidance for public servants interpreting the requirements in the CDSR, which:
… requires that interested and affected parties be consulted on the development or amendment of regulations, and implementation of regulatory programs, and the evaluation of regulatory activity against stated objectives. Government departments and agencies must therefore make systematic efforts to ensure that interested and affected parties have the opportunity to take part in open, meaningful, and balanced consultations at all stages of the regulatory process, that is, development, implementation, evaluation, and review. (p. 1)

The guide emphasises that consultation:

· entails a two-way exchange between stakeholders and departments — so that stakeholders are given an opportunity to provide input and affect the outcome of a regulatory proposal

· does not involve a one-size-fits-all approach — the size and scope of the process will vary depending on the proposed regulation and the number of people or groups affected by them
· with Aboriginal groups involves special consideration

· should occur prior to a regulatory proposal as well as throughout the regulatory cycle on a range of matters — figure K.3 provides an overview of the range of consultations across the regulatory cycle expected in the Canadian system.

Figure K.
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Canada’s approach to consultation over the regulatory cycle
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Source:  TBCS (2007).

In addition, under the CDSR, departments and agencies are also required to develop regulatory plans and priorities and publicly report on plans, priorities, performance and regulatory review.
Regulatory stock and flow tools

Alongside its regulatory impact assessment process, the Canadian Government relies primarily on ex post reviews as a stock management tool. That said, depending on the recommendations of the RTRC, there may be some future changes to the use of stock management tools, possibly through the introduction of other types of stock management tools to reduce the compliance burden of regulation. 
At the time of its creation, the RTRC commenced consultations on ways to reduce the burden of complying with federal regulatory requirements in Canada. The consultation paper (RTRC 2011a) seeks responses to the proposed areas of focus for the RTRC on some key questions. It is intended that a full list of recommendations be provided to government later in 2011. The key areas of red tape to be addressed that were identified in the discussion paper include:

· reducing administrative burden

· timeliness and predictability of government services

· improving coordination between federal regulators

· minimising the cumulative burden of regulations

· increasing specific attention to the needs of small business.
For example, at a roundtable held by the RTRC (2011b) as part of its consultation process, it was suggested that Canada’s approach to managing the stock of regulation could be improved through, for example, adopting:

… an approach that measures the compliance burden, benchmarks it against other countries and jurisdictions, and reports on the reduction. …

Regulations should have a sunset clause or an automatic review clause to ensure industry is involved in reviewing the regulation and determining whether the regulation is still relevant or if it needs to be changed or adapted. (p. 5)

In addition, the Government of Canada has committed to legislating a ‘one-in, one-out’ approach to manage the flow of regulation and to capping the overall number of regulations currently ‘on the books’. However, at the time of writing, the details of this approach had yet to be determined (CORE, pers. comm., 8 November 2011).
Ex ante reviews

The main ex ante reviews of regulation in the Government of Canada occurs as part of the regulatory impact analysis statement (RIAS) process. The TBCS (2007) describes the RIAS as a:

… public accounting of how the regulatory proposal has followed each element of the [CDSR], including information on the consultations that have taken place to date … and a summary of the expected impact of the proposed regulations. (pp. 2–3)
Departments are required to submit a draft RIAS to the RAS to obtain feedback. At this point the RAS also checks consistency with the CDSR and ensures that the RIAS is written in a style that is understandable to those affected by the proposed regulations. The RIAS is then submitted for approval to the appropriate Cabinet committee. Once approved, the RIAS is ‘pre-published’ in the Canada Gazette, Part I. This ‘pre-publication’ is intended to provide a final opportunity to obtain comments from stakeholders, determine whether any stakeholders were missed in the previous consultation process and examine the extent to which the regulatory proposal is in keeping with the original consultations. Interested parties usually have 30 days to respond (though exemptions may be granted) and 75 days is granted for regulations with a potential impact on international trade (TBCS 2007).
Ex post reviews

As noted by CORE (pers. comm., 8 November 2011) rather than inserting a sunset clause in legislation, a five yearly review clause is the preferred approach in Canada. Where necessary and appropriate, the review report will lead to legislative amendments. 

Further, in 2007 Canada strengthened its focus on ex post evaluation at the federal level. This involved an explicit requirement for evaluation in the context of a ‘lifecycle’ approach to regulation. In particular, the CDSR requires that:

… regulatory departments and agencies regularly assess the results of performance measurement and evaluation of their regulatory programmes, and identify regulatory frameworks in need of renewal. Once identified, departments and agencies are to examine the regulation with a focus on:

· The effectiveness of the current regulation in meeting the policy objective;

· The current instrument selection, level of intervention, and degree of prescriptiveness;

· Clarity and accessibility of the regulation to users; and

· The overall impact on competitiveness, including trade, investment, and innovation. (Foreign Affairs and International Trade Canada 2009, p. 3).

The requirements for performance measurement and evaluation are set out in the Treasury Board of Canada’s (2009a) Handbook for Regulatory Proposals: Performance Measurement and Evaluation Plan. As noted by Foreign Affairs and International Trade Canada (2009), regulatory organisations are responsible for:

· measuring, monitoring and evaluating the extent to which their regulatory programs achieve the intended policy objectives

· reviewing when the evaluation demonstrates that the regulatory activities are not achieving the intended outcomes

· adjusting the regulatory program as needed 

· providing an accurate account of progress and results to Canadians in a timely manner.
Reflecting the principle of proportionality, federal departments in Canada are only required to complete a Performance Measurement and Evaluation Plan (box K.5) when the likely impact of their regulatory proposal is assessed as ‘high’ in a Triage Statement. Completing a Performance Measurement and Evaluation Plan is optional and left to the discretion of the regulatory organisation when proposals are assessed as ‘low’ or ‘medium’ impact.
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Government of Canada’s Performance Measurement and Evaluation Plan

	The Performance Measurement and Evaluation Plan (PMEP) is designed to provide a ‘concise statement or road map to plan, monitor, evaluate, and report on results throughout the regulatory life cycle’ (TBCS 2009b, p. 1). Information from the PMEP Template is carried forward into the ‘Performance measurement and evaluation’ section of the Canadian Government’s version of the Australia’s Government’s Regulation Impact Statement (RIS) (an ex ante evaluation). 

A completed PMEP should not be more than 12 pages in length and comprise the following 9 sections.

1. Description and overview of the regulatory proposal

2. Logic model

3. Indicators

4. Measurement and reporting

5. Evaluation strategy

6. Linkage to the program activity architecture

7. Regulatory Affairs Sector review

8. Assistant Deputy Minister sign off

9. Departmental contact.

	Source:  TBCS (2009b).

	

	


In addition, the CDSR requires regulatory organisations to evaluate their regulatory activities in accordance with the time frames and cycle established in the TBCS’s (2009b) Policy on Evaluation (which also applies to spending programs). 

While the CDSR requires all new regulatory proposals as well as the existing stock of regulation to be subject to evaluation and review, including rolling 5 year evaluation plans, the recent establishment of the RTRC of itself would appear to suggest that either the CDSR had some gaps or that there may be a gap between policy and practice in some areas of Canada’s federal bureaucracy.
K.
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The European Union
Organisations, administrative structures and processes
The European Commission (EC) has developed a number of separate but interrelated areas and processes to manage the stock of regulation as well as to support ex ante and ex post evaluations and audits (Cordova-Novion and Jacobzone 2011; EC 2006).

The key organisations in the EU managing the regulatory stock and flow are the:

· Secretariat General within the EC, which is responsible for ex ante evaluation through its regulation impact assessment (RIA) process. This process includes review by an independent Impact Assessment Board (IAB) (EU 2010)

·  Directorate General (DG) Budget in the EC, which provides guidance and support to 27 DGs, and coordinates an evaluation network

·  27 Directorate Generals (DGs) within which evaluations and reviews are typically carried out (EC 2004; box K.6). (The DGs evaluation functions plan, manage, coordinate and follow-up evaluation activities, and promote quality of evaluation and organisational learning.)

Within DGs, two approaches have emerged. In DGs managing expenditure programs there is commonly a central, dedicated evaluation function. By contrast, in DGs mainly responsible for legislation and policy instruments, it is more common to have a decentralised approach, where the evaluation function supports the operational units in charge of evaluation projects. 

The European Court of Auditors is also a key organisation, through its role in conducting a variety of performance audits.

Consultation and communication

Because of the decentralised nature of the EC, a common framework for consultation and communication was developed in 2002 (EC 2002). This framework was developed to ensure that consultations are carried out in a transparent and coherent manner. In particular, the EC’s consultation standards are part of the ‘Better Lawmaking’ action plan.

According to these standards attention needs to be paid to providing clear consultation documents, consulting all relevant target groups, leaving sufficient time for participation, publishing results and providing feedback. 
These consultation standards apply in particular at the policy-shaping phase to major proposals before decisions are taken. In particular, they apply to proposals in the impact assessment process which are included in the Commission’s Annual Legislative and Work Programme. (EC 2011a, p. 1)
The public consultation period was recently increased from 8 to 12 weeks, commencing in 2012 (EC 2011d). A review of the EC’s consultation policy was planned to occur during 2011 (EC 2010).
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Examples of building capacity and support for evaluation in the European Commission

	· Central support and coordination — DG Budget provides guidance, training, workshops, seminars, overviews of the EC’s evaluation activities and evaluation results, and promotes, monitors and reports on good evaluation practice. In addition, the Secretariat General coordinates impact assessments.

· For example, a large number of evaluation guides (32) have been produced, covering both ex ante and ex post evaluations.

· Evaluation courses (on challenges of an evaluation, managing the evaluation process, methods and tools of an evaluation and integration of evaluation practices within the EC) have been established.

· Most evaluations are carried out with the assistance of external expertise and measures have been taken to enable access to experts.

· Establishing a steering group to manage evaluations has become standard practice.

· Evaluation Network — DG Budget coordinates an Evaluation Network, formed by the DG’s evaluation functions, to spread best practice.

· The EC’s Evaluation Network meets around 6 times per year. There are a number of working groups which focus on specific issues and there is an annual work program. Several DGs have also set up their own specific evaluation networks with the Member States in order to improve cooperation and share results.

	Source:  EC (2007a).

	

	


The EC’s also has formal ‘communications’ which are published on its website (www.ec.europa.eu). As well, the EUR-Lex portal provides electronic access to the full body of EU legislation (EC 2010).
Regulatory stock and flow tools

The EU’s ‘Smart Regulation’ agenda (EC 2010) (which builds on the EU’s (2010) ‘Better Regulation’ agenda) includes: 
· ensuring that new legislation is the best possible — through continued independent scrutiny of impact assessments through the IAB together with a number of changes to this process
· improving the stock of EU legislation — through simplifying EU legislation and reducing administrative burdens and evaluating the benefits and costs of existing legislation

· improving the implementation of EU legislation — through paying greater attention to implementation and enforcement in impact assessments, as well as providing support to Member States during the implementation phase and through transposition workshops
· making legislation clearer and more accessible — through scrutinising new legislation to ensure it is set out in simple language, continuing to codify, recast and consolidate legal texts, and repealing obsolete provisions and improving full access to legislation through the EUR-Lex portal (EC 2010).
Ex ante reviews

In 2005, three EU institutions (the European Parliament, the European Council and the EC) developed a ‘Common Approach to Impact Assessment’ (EC 2005a). This set out the basic ‘traffic rules’ for impact assessment throughout the legislative process. 

Ex ante evaluations (including impact assessments) must be carried out in accordance with DG Budget’s guide for ex ante evaluation or the EC’s Impact Assessment Guidelines (EC 2009) to ensure adequate quality.

Cecot et al. (2008), in their analysis of impact assessments found that while recent EU impact assessments included more economic information than they did in the past, important items were still missing. Similar to findings in the USA, Cecot et al. also found that the quality of an impact assessment increased with the expected cost of a proposal and that the quality of these high cost proposals were similar to the quality of assessments made by their USA counterparts. 

However, the cautionary findings of Gaskill and Persson (2010), in relation to the use of EU impact assessments in decision making, suggest that adherence in practice to stated evaluations policies may be variable. They cite two examples where several significant proposals were overlooked in the impact assessment process. One example related to a proposal to amend an EU regulation defining conditions which must be met by fresh, frozen and quick-frozen poultry meat. The UK Parliament (2009) through its Commons EU Scrutiny Committee concluded:

The history of this proposal is not a happy one, in that the [EC’s] proposal — which clearly has a major impact on the UK — was not accompanied by an Impact Assessment, and then appears to have been steamrolled through the Council, without sufficient consideration being given to less damaging alternatives, such as improved labelling. (p. 3)
Most recently, the European Court of Auditors (ECA) examined the role that impact assessments play to support decision making. It concluded that:

On balance, particularly in recent years, the audit has shown that impact assessment has been effective in supporting decision-making within the EU institutions. In particular, it was found that the Commission had put in place a comprehensive impact assessment system since 2002. Impact assessment has become an integral element of the Commission’s policy development and has been used by the Commission to design its initiatives better. The Commission’s impact assessments are systematically transmitted to the European Parliament and Council to support legislative decision-making and users in both institutions find them helpful when considering the Commission’s proposals. However, the Commission’s impact assessments were not updated as the legislative procedure progressed and the European Parliament and Council rarely performed impact assessments on their own amendments. (ECA 2010, p. 6)

Accordingly, the ECA (2010) made a number of recommendations to improve impact assessment procedures and the content and presentation of impact assessment reports.
Based partly on the ECA’s (2010) report, the EC (2010) outlined a number of proposed changes to the impact assessment system, including:

· that a positive opinion from the IAB is needed before a proposal can be put forward for Commission decision

· an increase in the consultation period from 8 to 12 weeks from 2012

· the development of specific guidance for assessing social impacts

· reinforcement of the assessment of impacts on fundamental rights (including the development of specific guidance)
· seeking to improve the quantification of costs and benefits, where practical.

Reducing administrative burdens
As noted in appendix G, in 2007 the EU set a target of reducing the administrative burden associated with EU legislation by 25 per cent (EC 2007b; box G.3). While welcoming this target, a number of business groups in the Netherlands noted that the Dutch business sector had gained much experience in reducing administrative burdens. This experience was mixed but they felt that:
An important lesson is that programme must not be non-committal. That is why it is particularly positive that the European Commission has committed itself to setting a firm quantitative target. (VNO-NCW and MKB-Nederland 2008, p. 5)

In addition, the EC’s work to reduce administrative burdens is supported by a High-Level Group of Independent Stakeholders on Administrative Burdens. 

While there were separate programs to reduce administrative burdens and simplify red tape under the EU’s Better Regulation agenda, under its ‘Smart Regulation’ agenda the EU has merged its efforts to reduce administrative burdens with those to simplify legislation. Accordingly, the mandate of the High Level Group of Independent Stakeholders has been extended to the end of 2012 (EC 2010).

During 2010, the EC in its work to simplify existing legislation and reducing the administrative burden

… made proposals that, if adopted by the Parliament and Council, could cut administrative costs by 31% — way beyond the initially agreed 25% target. (EU 2010, p. 124)

Ex post reviews

As a way of preventing obsolescence of legislation, the EC (2011c) noted that reviews, revisions or sunset clauses are often introduced into legislative proposals, especially in policy areas of rapid technological development.

While the EC has a long tradition of evaluating expenditure policies, this has not generally occurred for regulation and other non-spending activities. Accordingly, the EC (2010) is planning to extend its evaluation experience and knowledge to these types of evaluations. In addition, it plans to undertake ‘fitness checks’
 to ‘assess if the regulatory framework for a policy area is fit for purpose and, if not, what should be changed’ (p. 4).
In particular, the EC (2010) stated that it intended to:

· include an evaluation of existing and related legislation in all significant legislative proposals

· present planned evaluations of legislation on a specific website to allow Member States and stakeholders to prepare inputs at an early stage

· carry out ‘fitness checks’ during 2010 in four areas (environment, transport, employment/social policy and industrial policy) and extend to other areas in 2011

· finalise the administrative burden reduction programme by 2012 and mainstream the findings into the evaluation and policy making processes

· improve the consultation website to allow stakeholders to express more easily their concerns about administrative burdens and simplification issues

· asked the High Level Group of Independent Stakeholders to report by November 2011 on best practice ways on implementing EU legislation in the least burdensome way. In parallel the EC will analyse the issue of ‘gold plating’ and report on substantial findings

· adjust, where appropriate, the membership of the High Level Group of Independent Stakeholders to reflect its broader remit.
There are also a number of acts governing evaluations carried out by the EC. These cover basic requirements concerning the scope, purpose, timing and use of evaluations. 
The EC (2007) has developed a set of binding Evaluation Standards covering five areas (A to E in box K.7). These standards are expressed as a set of guiding principles (these are italicised in box K.7) and are general enough to cover both evaluations and audit. Each guiding principle has a number of baseline requirements (designed to contribute to compliance with the overarching principle). The principles are binding on each DG and the way the principles are implemented may be audited. The standards also apply to all EC evaluations of policy instruments such as expenditure programs, legislation and other non-spending activities.
While the guiding principles apply to all types of evaluations, only the baseline requirements in the Evaluation Standards apply to ex post evaluations.
Internal stocktakes and simplifying EU rules

In 2005, the EU launched a rolling programme of simplification of EU rules. In 2011, the programme covered 185 measures, of which the EC had adopted 132 (EC 2011b). The EC’s (2005b) strategy to simplify the regulatory environment includes: repeal; codification; recasting; co-regulation; and use of regulations. In its General Report for 2010, the EU (2010) stated there was a list of 46 multinational simplification proposals for 2010–12.

In 2008, the EC completed a comprehensive screening of the existing stock of EU legislation (acquis). A total of around 3,600 acts were examined (EC 2011b).

The EU (2010) noted in its 2010 General Report, that the EC:

… began reviewing the entire body of legislation in selected policy fields to identify potential overlaps, gaps, inconsistencies and obsolete measures through ‘fitness checks’. Pilot exercises started in 2010 in environment, transport, employment and social affairs, and industrial policy. (p. 124)
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The European Commission’s Evaluation Standards

	A.
Resourcing and the organisation of evaluation activities

Evaluation activities must be appropriately organised and resourced to meet their purposes.

4. Each Directorate General must have an evaluation function with a clearly defined responsibility for co-ordinating and monitoring evaluation activities of the Directorate General (from the planning of evaluations until their dissemination and use), promoting quality of evaluation and organisational learning, and assisting the central services in the implementation of the Commission Evaluation Policy.
5. Each Directorate General must ensure that human and financial resources are clearly identified and proportionately allocated for evaluation activities to be carried out. 

6. Each Director General must clearly define the tasks, responsibilities, organisation and procedures for all actors involved in planning, designing and conducting evaluations, and disseminating and using evaluation results.
B.
Planning evaluation activities

Evaluation activities must be planned in a transparent and consistent way so that relevant evaluation results are available in due time for operational and strategic decision-making and reporting needs.

7. An annual evaluation plan and an indicative multi-annual evaluation programme are to be prepared by the evaluation function in consultation with the other units in the Directorate General and integrated in the Annual Management Plan.

8. The multi-annual evaluation programme must be drawn up on the basis of the life cycle of the interventions, the operational and strategic decision-making needs of the Directorate General, general requirements for evaluation, and any specific requirement for evaluation as set out in the legal base of the intervention.

9. All activities addressed to external parties must be periodically evaluated in proportion with the allocated resources and the expected impact.

10. The timing of evaluations must enable the results to be fed into decisions on the design, renewal, modification or suspension of activities.

11. All relevant services (in particular the evaluation function, SPP/policy planning coordinators, IA co-ordinators and key operational units) must contribute to or be consulted on the annual evaluation plan and the indicative multi-annual evaluation programme.

(continued next page)
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(continued)

	C.
Designing evaluations

Evaluation design must provide clear and specific objectives, and appropriate methods and means for managing the evaluation process and its results.

12. Save in duly justified cases, a steering group must be set up for each evaluation to advise on the terms of reference, support the evaluation work and take part in assessing the quality of the evaluation at the appropriate regularity; its composition must be adjusted to the specific needs and circumstances of each evaluation and the evaluation function must be advised thereon.

13. Terms of reference must be established for each external evaluation and a corresponding document/mandate must be established for each internal evaluation, which must at least specify the following points: purpose and objectives, key questions, scope, expected outputs, deadlines, and quality criteria.

14. Issues of relevance to all services concerned must be considered for the terms of reference.

D.
Conducting evaluations

Evaluation activities must be conducted to provide reliable, robust and complete results.

15. The evaluation must be conducted in such a way that the results are supported by evidence and rigorous analysis.

16. All actors involved in evaluation activities must comply with principles and rules regarding conflict of interest.

17. Evaluators must be free to present their results without compromise or interference, although they should take account of the steering group’s comments on evaluation quality and accuracy.

18. The final evaluation reports must as a minimum set out the purpose, context, objectives, questions, information sources, methods used, evidence and conclusions.

19. The quality of the evaluation must be assessed on the basis of the pre-established criteria throughout the evaluation process and the quality criteria must as a minimum relate to relevant scope, appropriate methods, reliable data, sound analysis, credible results, valuable conclusions and clarity of the deliverables.
(continued on next page)
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	E.
Disseminating and utilising evaluation results

Evaluation results must be communicated in such a way that it ensures the maximum use of the results and that they meet the needs of decision-makers and stakeholders.

20. The evaluation results must be examined by the services concerned, who must outline the actions they propose to take towards the formulation, planning and/or revision of the relevant interventions, in accordance with procedures set out by the Director General (cf. standard A1).

21. Evaluation results must be communicated effectively to all relevant decision-makers and other interested stakeholders/parties.

22. The evaluation results must be made publicly available and targeted summary information should be prepared to facilitate communication to the general public.

23. The evaluation function must promote the use of evaluation in decision-making and organisational learning by ensuring that policy implications and lessons learnt from (and across) evaluations are synthesised and disseminated. 
24. The use of the evaluation results must be regularly monitored by the evaluation function.

	Source: EC (2007).

	

	


Systemic reviews

There have been a number of reviews of the EC’s approach to regulatory management. 
Furubo et al. (2002) concluded that the EU had been successful in institutionalising evaluation, establishing an evaluation culture and influencing the growth of evaluation across continental Europe. 
In 2005, the Court of Auditors — in its audit of the EC’s Evaluation Framework — concluded that the framework provided an adequate basis for implementing its policy measures. The Court also acknowledged that evaluation had become an established management tool within the EC and was widely used to improve the preparation, implementation and performance of individual policy instruments (EC 2007). 

During 2004-05 the European Policy Evaluation Consortium (EPEC 2005) examined the use of evaluation results in the commission. It concluded that evaluation results were most used within the same DG for expenditure programmes but were less often used as an input into setting priorities. EPEC made a number of recommendations including the need to: further develop and enforce evaluation standards; improve the timing and planning of evaluation activities (so that evaluators could anticipate their use by others better); enhance the use of evaluations for non-expenditure programs and activities; and strengthen the role of evaluation in the budgetary cycle (to improve efficiency in resource allocation within the EC).
The EC (2007, p. 19) acknowledged that ‘legislative instruments which do not involve budgetary expenditure are still less frequently evaluated than expenditure programs’. Moreover, while the number of evaluations completed in a year had risen from just over 40 in 1996 to 170 in 2005, this increase was mostly due to an increase in impact assessments rather than ex post evaluations of regulations in place.

In 2008, the EC commissioned Euréval in association with Rambøll-Management (Euréval 2008) to undertake a ‘Meta-study on decentralised agencies’. Issues covered included relevance, coherence, effectiveness and cost-effectiveness, internal efficiency, and evaluation requirements and practices. 
It is understood that the EC undertook an overarching evaluation of regulatory agencies during 2008-09 (Euréval 2008) but the results of this evaluation do not appear to be public.

K.
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The Netherlands

Organisations, administrative structures and processes
Four ministries — Finance, Economic Affairs, Justice and the Interior — share responsibility for ‘Better Regulation’ policy in the Netherlands but each does so from a different perspective (OECD 2010i).

The main institutions and structures in the Netherland’s regulation system are the:

· Ministerial Group for Better Regulation (MGBR) — coordinates regulation across central government and is chaired by the Prime Minister’s Office. It meets quarterly and is supported by an officials’ steering group drawn from the four ministries which share responsibility for Better Regulation policy

· Regulation Reform Group (Regiegroep Regeldruk) (RRG) — a shared directorate of the Ministries of Finance and Economic Affairs, it is responsible for coordinating and monitoring the business program for regulatory burden
· Regulatory and Administrative Burdens Programme (Regeldruk en Administratieve Lasten) (REAL) — located within the Ministry of the Interior and the Kingdom Relations, it is responsible for managing the program for reducing the administrative burden on citizens
· Ministry of Justice — responsible for legal quality (broadly defined). It also has a program to improve law making (OECD 2010i)
· Business Regulatory Burden Commission (Wientjes Commission) — comprises of private sector representatives and offers feedback on the government’s regulatory reform initiatives
· Inspection Council — oversights fourteen national enforcement inspectorates.

There are also three main review organisations.
· The Impact Assessment Board (Commissie voor Effecttoetsing) (CET) — assesses legislative proposals with substantive impacts on society.
· The Advisory Board on Administrative Burdens (Adviescollege Toetsing Admnistratieve Lasten) (ACTAL) — an independent regulatory review and complaints body monitoring regulatory pressure on business and citizens and investigating complaints.
· The Netherlands Court of Audit (NCA) (Algemene Rekenkamer) — which operates in a similar way to many national audit offices. 
The Dutch regulatory system has evolved over time, from an initial focus on burden reduction and cost cutting to a more broad-based regulatory impact perspective. In particular, Djankov and Ladegaard (2009) from the World Bank Group made the following observation:

The gradual shift of the regulatory reform agenda away from burden reduction and cost cutting towards annoyance factors, impacts as perceived by the private sector, and a more broad-based regulatory impact perspective also marks a critical turning point. This shift is essential for the continued development of regulatory reforms in the Netherlands, and should be continuously broadened towards a regulatory quality agenda with a balanced and comprehensive appreciation of regulation as [a] tool to achieve policy objectives. (p. 4)

The OECD (2010i) also described the Netherlands as a ‘pioneer’ in the development of ‘Better Regulation’ policies in Europe and indicated that the establishment of the RRG, MGBR, ACTAL and the institutional framework to share the Better Regulation agenda with local levels of government had placed the Netherlands on a sustainable ‘Better Regulation’ footing. But it also stated that:

The central institutional framework for overseeing Better Regulation in its entirety remains, however, relatively weak and fragmented. … This relative fragmentation stands in the way of an even stronger Better Regulation performance. It also means that responsibilities – who does what – are not clear to stakeholders outside the system, and that the system itself does not provide an optimal framework for tackling next steps, … The Ministry of Foreign Affairs, which plays an important role in the management of EU regulations, is not part of the group. (OECD 2010i, p. 18)
There is also no single strategy document that sets out the Dutch ‘Better Regulation’ agenda in its entirety. Nonetheless, the reduction of regulatory burdens on business remains the focal point of the agenda (OECD 2010i). 
Under the banner ‘less, simpler, tangible’, the RRG is primarily responsible for reducing regulatory burdens on business (the focal point of the agenda). In particular, the RRG is responsible for: 

· coordinating and monitoring the business burdens reduction program 

· monitoring, and advising and reporting to ministers and the parliament

· coordinating EU policy regarding administrative burden reduction for business

· developing methodology, educating and training civil servants (OECD 2010i).

Based on the findings and recommendations of the OECD (2010i), the World Bank’s 2007 review (Djankov and Ladegaard 2009) and ACTAL, as well as advice from the Confederation of Netherlands Industry and Employers (VNO-NCW) and the Dutch Federation of Small and Medium-sized Enterprises (MKB-Nederland) (MEAAIa 2011), the Dutch Government recently established its Programme for Reducing Businesses’ Regulatory Burden 2011–2015 (RRG 2011a). As ‘regulatory costs’ include the costs of administrative burdens, poor service on the part of government and supervisory costs, the Programme has four complementary and overlapping components:
1. quantitative targets — the previous target of 25 per cent reduction in administrative burden on business has been lowered to 10 per cent in the period 2011-12 followed by an annual target of 5 per cent in subsequent years
2. preventing new regulatory burdens — the introduction of regulation impact analysis process, the business impact assessment (BIA) and independent regulatory assessment
3. improving services — this program includes the introduction of an electronic business file, electronic standard business reporting (SBR), incentives to improve public service provision of municipalities, provinces and tax authorities 
4. trust and supervision — the program involves a risk-based approach to compliance checking and enforcement. 

Further detail on each of these four components is outlined below as well as in RRG (2011a).

In relation to reducing the burden on citizens, the activities of REAL are similar to the RRG and include:

· coordinating and monitoring the three citizen burden reduction programs

· monitoring, and advising and reporting to the cabinet and parliament

· addressing administrative burdens of citizens at the EU level and exchanging knowledge and experience with other European countries
· developing methodology, and educating and training civil servants (OECD 2010i).

The remit of the independent review body, ACTAL, included examining the ex ante impact of government bills to assess the administrative burden and strategic advice as well as covering the citizens’ administrative burdens reduction program. According to the OECD (2010i), ACTAL also focussed on cultural change within ministries with regard to regulatory impacts. In particular, OECD described ACTAL’s responsibilities at that time as advising government and parliament on:

· administrative burdens for businesses and citizens as a result of proposed regulation

· programs and measures regarding the reduction of administrative burdens for businesses and citizens as a result of existing regulation

· strategic issues on the subject of regulatory burden, part of which is advising on the development and the use of the integral assessment framework in preparing policy and regulation (OECD 2010i).

An evaluation of ACTAL conducted over the period 2007 to mid-2010 was summarised by RRG (2011a) as follows:

· ACTAL’s strong points are its core business of evaluating the administrative burden of proposed regulation and its contribution to the policy of reducing the administrative burden; in this respect ACTAL has built up a sound, authoritative position at the ministries and beyond;

· Ministry staff have increasingly internalised the administrative burden issue. ACTAL has made a positive contribution to this: its approach has been professional, predictable and consistent;

· ACTAL’s strong emphasis on the necessity of full evaluation of every dossier, irrespective of the type of regulation or the extent to which administrative burden is an issue (proportionality), is seen as negative;

· Strategic consultancy by ACTAL has not properly taken off. Although the quality content of the recommendations and studies are valued, they are seen by the people who receive them to be insufficiently innovative and lacking in policy relevance. (p. 12)
Accordingly, in 2011 the Dutch Government announced a new remit for ACTAL to achieve greater efficiency (RRG 2011a). According to the Minister for Economic Affairs, Agriculture and Innovation (MEAAI 2011b):

Actal will act as watchdog and monitor the progress made in reducing administrative burden. The government sets great store by the proper functioning of Actal and to this end Actal will be reorganised. Actal will continue to monitor the impact of regulatory pressure for citizens and businesses but it will also be an independent agency investigating complaints from the business sector. This task, formerly part of the Wintejes committee remit, will address complaints by naming and shaming. (p. 11)

In particular, ACTAL will no longer be evaluating every department’s dossier of proposed regulations. Instead ACTAL is to:

… limit itself to sample testing to ensure that ministries themselves are consistently applying checks on the regulatory burden and to whether this results in regulator burden accountability. This is a different approach to the current remit, but much more efficient. It also fits in with the trust-based approach: not only in the relationship between government and business, but also within the public service. (RRG 2011a, p. 12)

In addition, ACTAL is to undertake strategic consultancy on deregulation where necessary and carry out external evaluations on the basis of complaints from the private sector (RRG 2011a). 
Consultation and communication

Partly in response to the World Bank Group’s (2007) Review of the Dutch Administrative Burden Reduction Programme, the Dutch Government has re-energised its communication strategy. The strategy has involved the opening up of new channels of communication, through mass media, and the creation of ‘business spokespeople’. Summarising the communication strategy, Djankov and Ladegaard (2009) noted:

The business community, both companies and individual entrepreneurs, forms the primary target group. The communication objectives are:

· Knowledge: Businesses should know that regulatory burden and service levels are being addressed, that the government is aware of the effect they have, and that companies are able to complain about regulations which are seen as inappropriate, irrelevant or having a disproportionately high regulatory burden. Sector organizations should be aware of the ongoing process to reduce regulatory burden.

· Attitude: Businesses can acquire a positive view of the government’s efforts to reduce regulatory burden and to improve service.

· Behaviour: Businesses should cooperate with the government to support the efforts to reduce regulatory burden and to improve service. (p. 4)
Djankov and Ladegaard (2009) welcomed the subsequent improvements in the Netherland Government’s communication strategy and stated:

The overall objective of this communication is to increase the ‘visibility’ of the reduced regulatory burden. In order to achieve the desired degree of visibility, there must also be a tangible message. The communication strategy therefore provides for information activities to be commenced as soon as actual results have been achieved. Most of the communication will be channelled through the ‘antwoordvoorbedrijven.nl’ [www.answersforbusiness.nl] Web site. (p. 4)

One example of the communication strategy is the twice yearly Regulatory Burdens on Business Progress Report published by RRG — the latest available is November 2009 (RRG 2009). The communication strategy is also informed by a business sentiment monitor (Huijts 2009; Zijdenbos 2008).

Consultation around regulatory proposals is expected to be part of the new BIA (see below).
Regulatory stock and flow tools

As noted above, the Government of the Netherlands has recently implemented a number of regulatory stock and flow tools in four key areas: red tape reduction targets; ex ante review; improving services and risk-based compliance checking (RRG 2011a).
The most notable of these tools are the various red tape reduction targets (appendix G) and the associated development by the Dutch Government of the Standard Cost Model (SCM) as a method for estimating the administrative costs of regulation (appendix J). 
While not yet in place, the use of legal instruments (such as sunset clauses, experimentation and evaluation provisions and other forms of temporary laws and regulations) will be encouraged in reducing the regulatory burden (RRG 2011a).
Red tape reduction targets

A 10 per cent net reduction in administrative burden on business in the period 2011‑12 was set by the Government. Based on a baseline estimate of €7,417 million (2011 prices), the 10 per cent reduction corresponds to a net decrease of €742 million in administrative costs by 2012. An annual target of 5 per cent reduction in costs has been established for subsequent years. As part of this, the Government has also announced that it will introduce a new framework for compliance costs ‘based on the principle that compliance costs of new regulations of this government will be compensated with reductions in current regulations’ (RRG 2011a, pp. 6–7)

Diminishing marginal returns has meant that the red tape reduction target in the Netherlands has inevitably been reduced from its previous 25 per cent level to 10 per cent in 2011-12 and 5 per cent per annum thereafter. The model has been widely adopted elsewhere as Voermans (2008) noted:
Elements of the Dutch approach have served as an inspiration and best practice for other countries and EU policies to simplify the regulatory environment. (p. 17)
The Dutch approach has been to reduce both existing burdens (through screening the legislative stock) as well as prevent and limit new administrative burdens (through regulatory impact assessment). This was operationalised through setting an administrative burden ceiling per ministry. However, as Voermans (2008) explains, the (previous) 25 per cent red tape reduction target did not apply evenly to all ministries — some ministries (for example, statistics, taxation) had already significantly reduced red tape prior to 2003. To help identify the unnecessary administrative burdens, ministries required to prepare an inventory and a list of proposals for reducing the burden and businesses are encouraged to complain about regulatory burden and red tape via a website (www.administratievelasten.nl). In addition, the SCM has been mandatory in all regulatory impact assessment requirements for new legislation. Previously, ACTAL scrutinised all departmental calculations to verify that SCM had been used appropriately and advise the government on whether the most efficient alternative had indeed been chosen. However, as noted above, in future ACTAL will be undertaking a sample-based scrutiny process.
Voermans (2008) noted that the success factors behind the Dutch approach to reducing regulatory administrative burdens were:

… method, political commitment, communication and embeddedness. The methodology used and political commitment over the period 2003-2006 account for a large part for the result observers — among them the OECD in a 2007[c] report — believe. (p. 17)

Alongside these success factors, one of the lessons identified by Voermans (2008) was the need for better communication with business:

Calculations, estimations, and reductions are important, but the process will not take root if it is nothing but a mathematical exercise, as many other countries have experienced as well. This one sided focus on targets and mathematics is of course a side-effect of the approach adopted but an Achilles heel as well. (Voermans 2008, p. 17)

The need for better communication with business in relation to reducing administrative burdens was echoed by Dutch business, VNO-NCW and MKB-Nederland (2008):

We have also learned that, although a reduction can often be achieved on paper, business does not experience any reduction in practice. The reason for this is that the ‘low-hanging fruit’ is often dealt with first and therefore applicable obligations that were already no longer effective disappear. (p. 5)

Partly responding to these criticisms the Dutch Government enhanced its communication strategy (see above).
Ex ante review

Like many countries, the main regulatory flow tool is the revised and strengthened regulation impact assessment tool (the aforementioned BIA). 
Previously, the Dutch impact assessment process was identified as an area for improvement (Djankov and Ladegaard 2009; OECD 2010i). The Dutch Government have recently responded through developing an integrated assessment framework for policy and regulation (IAK) and establishing the independent Impact Assessment Board (CET) to assess all legislative proposals with major impacts on society (MEAAI 2011). 

In particular, as part of the Dutch Government’s Programme for Reducing Businesses’ Regulatory Burden 2011–2015 (RRG 2011a), every new policy proposal and legislative amendment will include a business impact assessment (BIA) as part of an integrated assessment framework for policy and regulation (integraal afwegingskader voor beleid en regelgeving) (IAK). This process is anticipated to  assist in pulling together the different assessments (for example, the BIA, the environmental test, the administrative burdens test and so on) to facilitate greater clarity of the likely consequences of the proposal at the decision making stage. As noted above, on 1 September 2011 the Dutch Government established the CET to independently assess all legislative proposals with major impacts on society (MEAAI 2011a). 
In addition, the RRG (2011a) noted that the government-wide experiment in conducting public internet consultation on proposed legislation will be evaluated and a decision taken on whether, and if so, how such consultation processes could be embedded in the preparation of legislation. 
Improving services

The Dutch Government’s third main area with the Dutch Government’s recently established Programme for Reducing Businesses’ Regulatory Burden 2011–2015 (RRG 2011a) deals with the costs associated with poor service on the part of government.
This program includes the introduction of an electronic business file (which allows information to be shared and re-used between government departments), electronic SBR, incentives to improve public service provision of municipalities, provinces and tax authorities through a Certificate of Good Service (box K.8), automatic licensing through the Silence is Consent Principle (Lex Silencio Positivo – LSP)
 and common commencement days for date of entry into force of new rules and regulations (box K.9).

Risk-based compliance checking

The fourth program within the RRG (2011a) deals with the cost of regulations associated with the supervisory approach of regulators.

Partly following the recommendations of the Wientjes Commission (BRBC 2010), the Dutch Government has implemented a risk-based (or ‘trust-based’) approach to compliance checking and enforcement. Risks are prioritised in discussion with parent ministries. The rationale is to ‘regulate where necessary, lift controls where possible’. In other words, while business will have greater scope it will also have greater responsibility. Nonetheless, if this confidence is breached, firm action by government is promised (RRG 2011d). 

The approach is based on four pillars:

· modernisation and quality — streamlining structures, collaboration and modern risk based approaches

· transferred tasks and clustered expertise — more efficient re-organisation of tasks
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The Netherlands Certificate of Good Service 

	The framework of standards for business is based on ten key ‘indicators of good service’ which have been translated into ten quantifiable standards. Public service organisations receive a ‘Certificate of Good Service’ if they have assessed businesses on the basis of the framework and established a plan with specific outcomes for improvements. As at April 2011, 51 municipalities had been awarded a Certificate of Good Service’ but the Dutch Government is seeking this to be higher and to include all major municipalities (RRG 2011a).

Standards of good service

The ten standards of good service for municipalities are outlined below:
1.   compliance with application deadlines

2.   recovery period after exceeding original deadline
3.   comprehensiveness of requests and applications

4.   substantive knowledge and expertise

5.   perception of inspections

6.   accessibility of the municipality
7.   topicality of municipal information

8.   customer satisfaction

9.   sound decision-making

10. administrative burden on businesses.

The minimum standard for each of the ten standards are outlined in RRG (2011b).

For example, an extract of the scores from the Certificate of Good Service for the Municipality of Draften in 2008 (RRG 2011c) is shown below.
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	Sources:  RRG (2011a); RRG (2011b); RRG (2011c).
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Netherlands Government common commencement days — dates of entry into force of new rules and regulations 

	Since 1 January 2010 all laws and general administrative orders prepared after 1 January 2010 enter into force at a fixed date, either 1 January or 1 July (Parliamentary Papers II, 2009-2010, 29 515, No. 309). Four possible fixed dates apply for ministerial orders: 1 January, 1 April, 1 July or 1 October. To ensure people are fully prepared, all legislation must also have a minimum introduction period of two months.

Deviation from entry into force dates of the introduction period is only possible based on one of the following grounds:

· high or excessive private or public benefits or disadvantages due to early or late entry into force

· urgent or emergency cases

· early legislation

· European or international regulations.
Because legislation will increasingly enter into force on a very limited number of dates per year, the effects of common commencement dates will be increasingly noticeable for businesses, citizens and institutions. The implementation of common commencement dates is monitored and evaluated in 2012. (RRG 2011a, pp. 9–10)

	Source:  RRG (2011a).

	

	


· regulations and policy — more flexible regulatory approaches

· Government accountability — promoting a new understanding of the limits of government responsibility in risk management (Minister of the Interior and Kingdom Relations 2008).

In particular, this approach involves an easing in businesses obligations related to implementation and reducing the number of exemptions for businesses that have proven ability to meet their regulatory responsibilities. Additional capacity will then be used for more intensive supervision of repeat offenders. Nonetheless, there are exemptions to this risk-based approach (RRG 2011a). Information on this approach is included in the twice yearly progress reports to Government on reducing the regulatory burden to business. 

K.

 SEQ Heading2 5
The United Kingdom
Organisations, administrative structures and processes
The main institutions and structu333res in the UK’s regulation system are the: 
· Better Regulation Executive (BRE) — which sits with the Department for Business, Innovation and Skills

· Better Regulation Units (BRUs) — which sit within UK Government departments

· Reducing Regulation Committee (RRC) — a Cabinet sub-Committee
· Regulatory Policy Committee (RPC) — an independent advisory body. 
The UK’s National Audit Office (NAO) is also a key institution, through its role in conducting performance audits of regulations, regulators and the regulatory system. It exercises its scrutiny role on behalf of Parliament.
In December 2010, the UK Government released Reducing Regulation Made Simple — a policy document to guide the implementation of the UK Coalition Government’s policy commitments on regulatory reform at both domestic and EU levels (BRE 2010; box K.10). The commitments include processes and arrangements designed to manage the size of the stock of regulation (including the introduction of a ‘one-in one-out’ rule) and the efficient management of the stock of regulation (such as targeting inspections on high-risk organisations).
According to the OECD (2010e):
An effective balance, rare in Europe, has been achieved between policies to address both the stock and the flow of regulations. Progress has been especially significant as regards  … enforcement which is increasingly risk based. (p. 14)
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UK Government’s commitments on regulatory reform

	· To cut red tape by introducing a ‘one-in, one-out rule’ whereby no new regulation is brought in without other regulation being cut by a greater amount
· To end the culture of ‘tick-box’ regulation and instead target inspections on high-risk organisations through co-regulation and improving professional standards
· To impose sunset clauses on regulations and regulators to ensure that the need for each regulation is regularly reviewed
· To give the public the opportunity to challenge the worst regulations
· To end the so-called ‘gold-plating’ of EU rules, so that British businesses are not disadvantaged relative to their European competitors.

	Source:   HM Government (2010b). 

	

	


Better Regulation Ministers across all departments have been given responsibility for leading the task of challenging policy advisers to meet the UK Government’s commitment to reduce regulation. These ministers are supported by Board Level Champions (BLCs), who are senior officials who champion the new approach within their respective departments. BLC’s, in turn, are supported by BRUs in each department.

The BRE leads the regulatory reform agenda across government (NAO 2011). It also plays an important role in developing the skill base across government departments through the provision of expert support to departments and regulators to: 
· drive the development of alternatives to regulation; drive the development of behaviour-based approaches
· provide guidance on putting into practice the new guiding principles for EU legislation, including how to transpose directives and avoid ‘gold-plating’
· encourage the adoption of smarter regulation in Europe, including ‘more rigorous use of Impact Assessments in the European Union’ (NAO 2011, p. 26).
In the context of this training and support function, the BRE is developing materials and tools to ‘promote creative thinking about alternatives including where and when self- or co-regulation might achieve similar outcomes, and the role of information advice and guidance. They are also exploring how best to signpost policy-makers to the latest thinking on behavioural-based approaches, including practical examples drawn from the UK and elsewhere’ (DBIS 2011c, p. 1).
The OECD (2010e) described the BRE as ‘one of the best examples of an effective central unit for Better Regulation in Europe’ (p. 14). It further stated: 

The simplification programme for the reduction of administrative burdens on business is well structured, has already delivered savings and promises more. The current target is a 25% reduction of burdens by 2010 and the programme has a broad scope. (p. 14)
In addition, a Better Regulation Strategy Group (BRSG) — a stakeholder advisory group to government across the regulation agenda — was established in the first quarter of 2010 by the BRE. It is chaired by non-executive Chairman Lord Don Curry, has a diverse membership representing business (employers and employees), consumers and government and informs the BRE’s approach.

The RPC provides independent scrutiny of proposed regulation measures while the RRC, established in May 2010, is a Cabinet sub-Committee to ensure there is a robust case for any new regulations. According to Cordova-Novio3n and Jacobzone (2011), the RRC has been introduced as an explicit gatekeeping mechanism to enforce discipline, particularly around the ‘one-in one-out’ rule.
Consultation and communication

The UK Government’s Better Regulation agenda consultation arrangements are based on the Code of Practice on Consultation (HM Government 2008). This guide is used when the Government decides to run a formal, written public consultation exercise. However, Ministers have the discretion not to conduct formal consultation exercises under the code. The seven consultation criteria are listed in box K.11.
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UK Government’s Seven Consultation Criteria

	Criterion 1 When to consult

Formal consultation should take place at a stage when there is scope to influence the policy outcome.

Criterion 2 Duration of consultation exercises

Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.

Criterion 3 Clarity of scope and impact

Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals.

Criterion 4 Accessibility of consultation exercises

Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach.

Criterion 5 The burden of consultation

Keeping the burden of consultation to a minimum is essential if consultations are to be effective and if consultees’ buy-in to the process is to be obtained.

Criterion 6 Responsiveness of consultation exercises

Consultation responses should be analysed carefully and clear feedback should be provided to participants following the consultation.

Criterion 7 Capacity to consult

Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience. (HM Government 2008, p. 4)

	Source: HM Government (2008).

	

	


As noted above, one of the UK Government’s commitments on regulatory reform is to give the public the opportunity to challenge the worst regulations (appendix G). Accordingly, the UK Government has launched the Red Tape Challenge website, which is designed to seek broad public feedback on existing laws and regulations which should be abolished or amended. Excluded regulations include tax (which is being reviewed separately by the Office of Tax Simplification) and national security (Red Tape Challenge 2011). 

As noted by WSP Group (sub. 1):

The ‘crowdsourcing’ initiative will see 21,000 regulations posted on the website and arranged by theme between April 2011-April 2013. The site received 6,000 ideas and suggestions in the first week. The key question posed to participants is “Which regulations do you think should be removed or changed to make running your business or organisation as simple as possible?”. At the end of the three-month review for each sector, the comments received are collated by government officials. Ministers then have three months to decide which regulations they will repeal and by when. Built into the process is the presumption that all burdensome regulations will go unless government departments can justify why they are needed. Decisions are challenged by an independent reviewer. The retail sector consultation recently concluded with an announcement of over 160 regulations set to be scrapped or simplified. (p. 2)

In addition to the stock of over 21,000 statutory rules and regulations and as a result of comments about the enforcement behaviour of regulators, regulatory enforcement has been included as a Red Tape Challenge theme. Following the consultation process and consideration by Ministers, an Enforcement White Paper is expected to be published in the (northern hemisphere’s) autumn of 2011 (Red Tape Challenge 2011).

Other formal consultation arrangements include the BRSG (see above). 
Businesses can also sign up for a regulation update email service on the Business Links website (www.businesslink.gov.uk). These updates are designed to provide business with information and about new and changing regulations that may affect business. Updates are also available on the Business Links website. The Business Links website also provides numerous links to the Red Tape Challenge website and a link to the DBIS website which provides links to the twice yearly statements of new regulation as well as links to individual departmental statements of new regulation.
Regulatory stock and flow tools

According to the UK’s National Audit Office (NAO 2011), the number of regulations required to be considered by business is relatively large:

Businesses interviewed by the NAO typically have to consider as many as 60 regulations, governed by many different regulatory bodies. (p. 6)
Alongside its traditional regulation impact assessment process (OECD 2009b), the UK Government has recently implemented a number of stock management tools to manage both the quantity and the quality of the stock of regulation. These include a version of the ‘one-in one-out’ rule (see appendix G), sunset clauses on new regulation and new regulators (see appendix E) red tape reduction approaches (see appendix G), no gold plating of regulations (box K.10.), the refocusing of regulators’ compliance efforts on risk-based approaches (box K.10) as well as ex-ante and ex post reviews, including principles-based reviews (see appendix D) and a review of the overall regulatory system.

Nonetheless, the OECD (2010e) noted that while there are a number of useful initiatives to simplify the stock of regulation, the overall approach to simplification was not systematic:

The lack of any systematic effort to map and consolidate regulation in the United Kingdom’s common law based structure, which also relies heavily on secondary regulations, may be of some consequence as there is a risk of significant regulation overload over time. (p. 23)

Further, while acknowledging the early stages of the UK’s initiatives, Gaskell and Persson (2010) argue that the lack of an EU focus in the UK Government’s regulatory reforms is problematic for a range of reasons. The main problem they identify is that because a large proportion of the flow of regulation (and therefore, over time, the stock of regulation) emanates from EU directives, there is little room for the UK Government to manoeuvre. 

That said, the BRE (pers. comm., 18 November 2011) indicated that the UK Government has a number of work streams focusing on EU regulation which are set out in the ‘Guiding Principles for EU legislation’ (DBIS 2011d). In particular: 

Government departments responsible for implementing an EU law must satisfy the cabinet that they have identified the aims of the law and the relevant government policies and will harmonize them in a way that does not cause unintended consequences in the United Kingdom and that minimizes the cost to business. The government is also working with businesses to identify good practices for implementing EU rules and ways to make EU laws friendlier to economic growth. (International Bank for Reconstruction and Development and World Bank 2012, p. 36)
One-in one-out rule

As outlined in appendix G, in 2010 the UK Government introduced a modified form of a ‘one-in one-out’ rule. In practice, the UK’s approach is probably the first example of the practical implementation of a regulatory budget tool. The approach adopted is akin to an incremental variant of a regulatory budget — the introduction of primary and secondary legislation that imposes costs on business requires the removal of regulation with an equivalent cost on business (HM Government 2011a and 2011e). However, regulations required to comply with EU obligations are exempt from this rule.

The rule requires that any new regulation must be costed and validated by the RPC as part of an impact assessment process. The RRC will enforce the ‘one-in one-out’ rule. A statement of new regulation, monitoring performance against the rule, is to be published twice a year. 
In September 2011, the UK Government published its second Statement of New Regulation (HM Government 2011c), which concluded that over the first year of the program:
… the increase in business burdens has remained at, or close to zero (p. 5) 
However, as noted in appendix G, the impact of the ‘one-in one-out’ rule on the stock remains unclear. For example, during the June to December 2011, it appeared that the cost of new regulation exceeded the offsets by around 20 per cent.
Sunset clauses for new regulations and regulators
As discussed in appendix E, sunsetting is now mandatory for new regulation where there is a net burden (or cost) on business or not-for-profit organisations. UK Government guidelines (HM Government 2011d) state that new domestic regulation should have an automatic expiry date and be subject to the formal requirement of a statutory review. The expiry date (sunset clause) is normally seven years after commencement unless another time period is appropriate. (Where a sunset clause is not used, a ‘duty to review’ clause is expected in order to ensure the regulation is regularly reviewed.)
By contrast, domestic regulation that implements international (mostly EU) obligations are not required to have an automatic expiry date but are subject to a ministerial duty to review every five years (HM Government 2011d). Reviews are expected to include a comparison with how the UK’s main competitors have transposed the particular EU obligation with a view to reducing UK burdens on business and others.
Departments are required to include sunset clauses and planned reviews in all new regulatory proposals to government. Exceptions need to be explained to and cleared by the RRC.
The UK Government also has plans to impose sunset clauses on new statutory regulators. These sunset clauses will require regular, cyclical reviews of their work. The role of network infrastructure regulators, however, is being reappraised separately from the regulator sunset review process (DBIS 2011a).
Red tape reduction targets
The previous UK Government set a red tape reduction target of 25 per cent, covering all government agencies. Exceptions to this target were the UK Cabinet Office (35 per cent) and the Office of National Statistics (19 per cent). However, the current UK Government’s approach to red tape reduction relies on the ‘one-in one-out’ rule and the Red Tape Challenge website and its associated reporting arrangements (described above).
No ‘gold plating’ of EU regulations

As noted, the ‘gold plating’ of new EU regulations has been minimised through arrangements which copy them from the EU directive into UK law via the UK Government’s ‘Guiding Principles for EU legislation’:

This direct ‘copy out’ principle will mean that the way European law is interpreted does not unfairly restrict British companies. The key elements of the principles are: 

· Work on the implementation of an EU directive should start immediately after agreement is reached in Brussels. By starting implementation work early, businesses will have more chance to influence the approach, ensuring greater certainty and early warning about its impact. 

· Early transposition of EU regulations will be avoided except where there are compelling reasons to do so. British businesses will then not be at a disadvantage to their European competitors. 

· European directives will normally be directly copied into UK legislation, except where it would adversely affect UK interests, such as putting UK businesses at a competitive disadvantage. 

· Ministers will conduct a review of European legislation every five years. The review process would involve a consultation with businesses and provide a unique opportunity to improve how European legislation is implemented, to ensure that it poses as small a burden as possible on business. (DBIS 2010, p. 1)
Detailed guidance to officials on how to implement EU Directives in the context of the UK Government’s ‘Guiding Principles for EU legislation’ is provided in Transposition Guidance: How to implement European Directives effectively (HM Government 2011e).
Risk-based approaches to regulatory management

The OECD (2010e) and the NAO (2010b and 2011) note that there has been a steady roll out of the Hampton Review (Hampton 2005) recommendations, which seek to embed a risk-based regulatory management approach within a variety of regulatory agencies and local authorities. 

The NAO (2008) published a review of the performance of the five largest regulators in implementing the Hampton principles. While most had implemented the principles, the NAO pointed out some common challenges. A key challenge was the development of a comprehensive risk assessment system to deal with a wider range of risks, including those applying to the regulated sector generally and at the level of the firm so that resources could be effectively applied. The review also suggested that much value would be gained from regulators sharing their knowledge and experience (NAO 2008).

As noted above, feedback on the Red Tape Challenge website has led to the inclusion of regulatory enforcement behaviour as a theme for discussion. A number of discussion papers have been released as a basis for consultations on:

· improving the management and enforcement of regulation (DBIS 2011b)
· replacing the Local Better Regulation Office (LBRO) with a new organisation that is part of the Department of Business, Innovation and Skills, and extending the benefits of the primary authority scheme to boost confidence and trust by business in regulation (DBIS 2011c).
Ex ante and ex post reviews

An overview of the UK Government’s approach to ex ante and ex post evaluation within the context of its better regulation agenda is provided in box K.12. 
In summary, the UK’s arrangements for evaluation operate across the regulatory cycle. While evaluation is not yet strictly ‘embedded’ as a requirement in the UK regulatory cycle (box K.12), there are incentives to produce evaluations in the context of the sunsetting requirement (which applies to the flow of new regulation) and the ‘one-in, one-out’ rule (which applies to the stock of regulation). An example of one UK Government department’s response to these incentives is provided in box K.13. 
Moreover, reinforcing the need for ex post evaluation of regulation, the RPC’s (2011) report on the analysis supporting regulatory proposals found:

the areas of greatest deficiency or weakness in the IAs we scrutinised were in terms of:

· the failure to produce reliable estimates of costs and benefits; …

· the failure to ensure substantive evidence was provided to support estimates made and conclusions reached. (p. 17)
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The UK government’s arrangements for ex ante and ex post evaluations

	Ex ante evaluation
The Reducing Regulation Committee (RRC), a Cabinet sub-Committee, has been established to scrutinise, challenge and approve all new regulatory proposals as well as proposals for transposing EU obligations. 

· The RRC is supported by a Regulatory Policy Committee (RPC), an independent advisory committee, whose opinion is expected to be submitted alongside any new regulatory proposal to the RRC.

· New regulatory proposals are only able to submitted to the RRC for clearance once the RPC has agreed the associated impact assessment is fit for purpose, including the direct net cost to business.

· Sunsetting clauses for all new regulation made on or after April 2011 will require regulation to be re-assessed by the RRC (via the RPC). Where a sunset clause is not used a ‘Duty to Review’ clause should be used to ensure the regulation is regularly reviewed. This clause also applies to EU-sourced legislation.
Ex post evaluation

The Reducing Regulation Made Simple document states that the UK Government is committed to improving the quality of evaluation.
· Plans for ex post evaluation should be set out in the impact assessment accompanying consultation on the proposed policy.

· Post-implementation reviews are also required 2–4 years prior to the sunsetting of regulation. Information from monitoring is expected to be used in post-implementation reviews.

· Departments will be required to undertake reviews of their existing stock of regulation and this requirement is seen as critical to the successful implementation of the ‘one-in, one-out rule’.

· Thematic reviews will also be commissioned by the UK Government and it is expected that UK departments would be actively involved in EU regulatory reviews in specific policy areas.

· A ‘Your Freedom’ website provides opportunities for external challenge of regulation and public suggestions to remove or change regulations. (The Your Freedom programme closed in September 2010 and has been superseded by the Red Tape Challenge website (BRE, pers. comm., 18 November 2011).)
· The UK Government also plans to evaluate the regulators through imposing sunset clauses on statutory regulators, requiring regular, cyclical reviews of their work. (Network infrastructure regulators is being reappraised separately from this sunset review process, however.)

	Source:  BRE (2010).
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Department of Environment, Food and Rural Affairs Better Regulation Programme

	In response to the incentives arising from sunsetting and the ‘one-in, one-out’ rule, the Department of Environment, Food and Rural Affairs (DEFRA 2011) established a Better Regulation Programme in September 2010 and also proposes to:

· map how key areas of DEFRA’s regulation will be reviewed

· publish a guide for a systematic approach to regulatory review in mid-2011
· establish a Strategic Regulatory Scrutiny Panel to challenge and advise DEFRA and its delivery network

· by 2013, carry out systematic reviews of all key areas of DEFRA regulation on a rolling basis, to investigate whether the degree of regulation is justified and identify opportunities for reform of the DEFRA regulatory landscape

· evaluate progress being made and review scope for further initiatives to promote regulatory reform.

	Source: DEFRA (2011).

	

	


Programmed reviews

Programmed reviews include post implementation reviews (PIRs) and statutory reviews.
As noted in appendix E, the UK Government’s impact assessment guidelines state that a PIR Impact Assessment should normally be produced for a policy intervention which triggered the RIA requirements, with the PIR normally expected 3–5 years after implementation (HM Government 2011b; box E.4). The PIR should be planned and carried out so as to feed into any statutory review of regulation as required in any sunsetting provision (including the requirement to review all new EU legislation every five years), and other related processes such as the post-legislative scrutiny of primary legislation. The guidance also notes that departments may also produce additional PIRs for implemented policies that were not subject to a pre-implementation impact assessment. This is recommended, for example, when the proposition that a policy will not impose additional costs is subject to public criticism or debate.
The UK Government advises that the depth of analysis for a PIR should be proportionate to the likely benefit of conducting the review. A high-impact policy should be subject to a full PIR, including an evaluation of the actual costs and benefits as a result of the policy. In many cases a less detailed review will be appropriate (box E.4). The UK Government noted: 

Government expects policymakers to evaluate policies after implementation because such evaluation can yield invaluable insights. Examining the actual impact of policies can show what works, what could be improved, and how others can learn from the approaches used. (HM Government 2011b, p. 13) 
According to the NAO (2010b), the process for determining whether a review should occur has improved somewhat, but it infers the process could do better:

In 2007 we reported that there continued to be an unstructured and ad hoc approach to post implementation review across all departments. Since then, we have found greater numbers of Impact Assessments include a statement of when a review should be conducted, although relatively few have been carried out to date. (p. 9)

According to UK Government (2011a) guidelines, the first statutory review of domestic regulation made through primary legislation should be published in most cases (other than exceptional circumstances) no later than five years after the regulation comes into force (see also box K.12). But where regulation is subject to automatic expiry (i.e., domestic regulation enacted through secondary legislation), the statutory review should be scheduled to take effect seven years after the regulation comes into force.

The UK Government Guidelines for sunsetting and PIRs advise that departments should coordinate their activities for programmed reviews, where more than one review is required in overlapping policy areas. It notes that combining the delivery of a programmed review of a particular regulation with a broader review has some potential advantages, including quality and efficiency improvements. Other activities that stand-alone programmed reviews could ‘piggy-back’ on include: statutory reviews of related regulation; post implementation reviews; stock reviews, formal evaluations of relevant policy areas and wider reviews undertaken by other levels of Government (HM Government 2011a).
As noted in appendix H, there are legislative requirements in the UK for certain regulators to consider their stock of regulation. Under legislation introduced in 2008, regulators are required to monitor their stock of regulation, and publish an annual statement outlining how they propose to reduce regulatory burdens. This approach appears to have been effective at encouraging regulators to consider their stock of regulation. Regulators involved have committed to a range of reviews and reforms, such as reviewing licensing arrangements, and reviewing consultation practices.
Principles-based reviews
The UK has undertaken a competition assessment program which involved two staff members from the UK Office of Fair Trading playing an active role. While a small percentage of the roughly 400 regulations reviewed per year received detailed scrutiny, the remaining regulations were assessed by means of a filter which permitted officials to assess whether there was a significant likelihood of competition problems (appendix D).

Systemic reviews
Recently, the NAO (2011) released a report on the overall system of regulatory management across the UK Government. The report focussed on the impact of regulation on business, how departments choose to regulate and the implementation of regulation. While the NAO report focused on the experience prior to the change in government in May 2010, it also reported on progress in implementation of the proposed changes and made some recommendations in this respect, including the need for:
· the BRE to identify cost-effective ways to strengthen its understanding of the costs and benefits of regulation as experienced by business and use the findings to guide future work on reviewing and reforming regulation. In this context, the NAO found that while departments and the BRE know which areas of regulation concern business, ‘most do not have a clear picture either of the size of the policy costs and benefits resulting from the stock of existing regulation, or of the capacity of businesses and others to respond to new proposals’ (NAO 2011, p. 9)

· other departments (besides DEFRA) to consider reviewing their regulatory stocks

· the BRE to undertake further work to strengthen incentives for departments to plan and carry out ex post evaluations and use the findings to revise regulation accordingly (because evaluation and feedback remains a weak element of regulatory management)
· departments to increase the level of informal engagement with business prior to formal consultations on new regulation

· the BRE to develop and consult on an implementation plan for  the regulatory reform program, including a definition of what success should look like, how it will be measured and a timetable of activity

· the BRE to work with the Cabinet Office to develop a clearer statement of accountabilities for departments and the BRE (because clarity over accountability and effective incentives are important in achieving good quality regulation).
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The United States of America
Organisations, administrative structures and processes
The key organisation in the federal USA system is the Office of Information and Regulatory Affairs (OIRA), within the Office of Management and Budget (OMB). OMB is a Cabinet-level office within the Executive Office of the President of the United States of America. It is staffed by both political appointments and career public servants.
The Administrator of OIRA is one of the six positions within the OMB that are presidentially appointed and Senate-confirmed. 
OIRA was created by Congress with the enactment of the Paperwork Reduction Act 1980 (PRA). The key functions of OIRA include: reviewing Federal regulations; reviewing paperwork burdens; and overseeing policies relating to privacy, information quality and statistical programs (OMB 2011a). 

Under President Reagan’s Executive Order (EO) 12291 (dated 17 February 1981), OIRA is assigned responsibility for coordinating interagency review (within EOP) of proposed regulations. The review references the costs and benefits and considers less burdensome alternatives (Sunstein 2011a). 
OIRA also provides:

· guidance on ‘best practice’ for regulatory analysis through circulars. For example, one such circular (OMB 2003) was subject to peer review and solicited public comments prior to being finalised

· summary information on the costs and benefits of significant regulatory actions from the Executive Branch agencies through an annual report to congress (for example, OMB 2011c). 

Consultation and communication

OIRA’s disclosure and transparency policies must align with:

· the disclosure requirements in EO 12866

· President Obama’s 21 January 2009 ‘Memorandum on Transparency on Open Government’ with its three core principles of transparency, participation and collaboration (Hunt 2010)
· the OMB Open Government Directive.
According to Cass Sunstein, Administrator of OIRA:

Everyone in the world can have access to proposed rules and findings on regulations.gov – at least if they have an Internet connection. (2011a, p. 4)

In addition to reports, policies and guidance to agencies on OIRA’s website, OIRA makes public all substantive communications with any party outside the Executive Branch concerning regulatory actions under review. 

If the OIRA Administrator or his/her designee meets with outside parties during a review, the subject, date, and participants of the meeting are disclosed on the OIRA website. Any written material received from outside parties on rules under review is placed on the OIRA website. After a regulatory action is published in the Federal Register, OIRA will make publicly available certain documents exchanged between OIRA and the rulemaking agency during the review period. (OIRA 2011a, p. 3)
The Regulatory Dashboard (www.Reginfo.gov) is a public website which discloses information about OIRA’s review of draft regulations under EO 12866 and EO 13563. According to OIRA:

This dashboard graphically presents information about rules under OIRA review through an easy-to-use interactive display, and it allows the public to sort rules by agency, length of review, state of rulemaking, economic significance, and international impacts.

In addition, the ICR Dashboard displays agency information collection requests to OIRA for review under the Paperwork Reduction Act. (OMB 2011a, p. 1)
The different types of regulatory actions displayed on the dashboard include: ‘notices’ which announce new programs or policies; ‘Pre-rule’ (or advance notice of proposed rulemaking); ‘proposed rule’, which announces a proposal to add or change existing regulation and solicits public comment on the proposal; ‘final rule’, where the agency responds to public comment and makes appropriate revisions; ‘interim final rule’, typically issued when a proposed rule has skipped the ‘proposed rule’ stage which is possible when public comment on a proposed rule would be impractical, unnecessary and contrary to the public interest; and the ‘direct final rule’, which are similar to ‘interim final rules’, except that there is no comment period after publication, on the grounds that they are uncontroversial.
Nonetheless, draft documents and the text for a proposed regulatory action during the review stage are considered deliberative and not available for public release during the review. 
While the www.regInfo.gov website provides information about the status of documents undergoing OIRA review, the www.regulations.gov website provides information on published regulatory actions (and any supporting material provided by agencies) which are also open for public review and comment.
Regulatory stock and flow tools

Sunsetting

Sunset provisions in federal regulations are used on a selective basis. It would appear that they are only used when a law changes or government action is required reasonably quickly or when the ramifications of the law in question are difficult to foresee. The Patriot Act is a prime example of legislation which included a sunset provision (appendix E).
Ex ante reviews

Impact assessments have been a long standing feature of the USA’s regulatory system. On 30 September 1993, President Clinton’s EO 12866 continued the arrangement to ensure ‘significant’ regulations are reviewed before publication and agency compliance with the principles in EO 12866. These principles include incorporating public comment, considering alternatives to regulation and analysing both the costs and benefits of regulation (box K.14). 
Such review also helps to promote adequate interagency review of draft proposed and final regulatory actions, so that such actions are coordinated with other agencies to avoid inconsistent, incompatible, or duplicative policies. OIRA review helps to ensure that agencies carefully consider the consequences of rules (including both benefits and costs) before they proceed. (OIRA 2011a, p. 2) 
Following an extensive public consultation process (Sunstein 2011a), the principles in EO 12866 were recently affirmed and supplemented by President Obama’s EO 13563 (box K.14).
OIRA is also responsible for determining which proposed regulatory actions are ‘significant’ and therefore subject to interagency review. EO 12866 defines ‘significant’ regulatory actions as those that:

1. Have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities; 

2. Create a serious inconsistency or otherwise interfere with an action taken or planned by another agency; 

3. Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or 

4. Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive order. (OIRA 2011a, p. 2)
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United States federal government’s Executive Orders relating to regulation

	· President Reagan’s Executive Order (EO) 12291 and President Clinton’s EO 12866 required federal executive agencies to prepare a Regulatory Impact Analysis (RIA) for all major federal regulations. Federal agencies have prepared RIAs for more than twenty years and guidelines for economic analysis have been provided by OIRA.

· In particular, EO 12866 ‘Regulatory Planning and Review, and Amendments’:

… establishes and governs the process under which OIRA reviews agency draft and proposed final regulatory actions. The objectives of the Executive Order are to enhance planning and coordination with respect to both new and existing regulations; to reaffirm the primacy of Federal agencies in the regulatory decision-making process; to restore the integrity and legitimacy of regulatory review and oversight; and to make the process more accessible and open to the public. For all significant regulatory actions, the Executive Order requires OIRA review before the actions take effect. On the part of the agencies, Executive Order 12866 requires an analysis of the costs and benefits of rules and, to the extent permitted by law, action only on the basis of a reasoned determination that the benefits justify the costs. (OIRA 2011a, p. 1)

· President Obama’s EOs 13563 affirms and supplements the requirements for regulation making in EO 12866 and also sets out new ex post review requirements.

· EO 13563 ‘Improving Regulation and Regulatory Review’ (issued on January 18 2011) provides five new principles to guide regulatory decision making:

First, agencies are directed to promote public participation, in part through making relevant documents available on the regulations.gov [website] to promote transparency and comment. It also directs agencies to engage the public, including affected stakeholders, before rulemaking is initiated. 

Second, agencies are directed to attempt to reduce “redundant, inconsistent, or overlapping requirements,” in part by working with one another to simplify and harmonize rules. 

Third, agencies are directed to identify and consider flexible approaches to regulatory problems, including warnings and disclosure requirements. Such approaches may “reduce burdens and maintain flexibility and freedom of choice for the public.”

Fourth, agencies are directed to promote scientific integrity. 

Fifth, and finally, agencies are directed to produce plans to engage in retrospective analysis of existing significant regulations to determine whether they should be modified, streamlined, expanded, or repealed. (OIRA 2011a, pp. 1–2)

· EO 13579 ‘Regulation and Independent Regulatory Agencies’ extended the coverage of EO 13563 to independent regulatory agencies, such as the Securities and Exchange Commission, the Federal Communications Commission and the Consumer Product Safety Commission.

	Sources:  Hahn and Litan (2003); Obama (2011a,b); OIRA (2011a); OMB (2011b). 

	

	


According to the www.Reginfo.gov website, OIRA generally designates between 500 and 700 regulatory actions as significant per annum. 

Under EO 12866, OIRA review is limited to a maximum of 90 days, although extensions may be granted in limited circumstances. 

During the review period, OIRA can ‘return’ the rule for reconsideration by the agency (for example, because it does not comply with law, the quality of the agency’s analysis is inadequate, the regulation is not justified by the analysis, the proposed rule is inconsistent with regulatory principles or with the President’s policies or priorities, or if the proposed rule conflicts with the efforts of other agencies).

In addition, during the review period, OIRA is able to meet with any outside party interested in discussing issues on a proposed regulation which is under review. Procedures for such meetings are outlined in EO 12866 and a log of meetings is available on OIRA’s website (see below).

Regular reporting by OMB to Congress on the expected costs and benefits of all new regulation adopted in a year is also undertaken (for example, OMB 2011c). These reports summarise the expected costs and benefits of ‘significant’ regulations passed during the year prior to the report. Longer-term summary cost estimates are also occasionally included. Within each report, OMB must make recommendations for reform (including on processes as well as proposed actions relating to specific policy objectives). Accordingly, this information assists Congress in assessing the overall regulatory performance and determining future reform priorities. Under EO 12291, these annual reports also compare ex ante analyses in the original impact assessments with ex post estimates where available. As such, they can also help to improve the methodological approaches of ex ante analyses. (For example, in OMB’s (2011c) report to Congress recommended that where quantification is not possible, a ‘breakeven analysis’ should be presented.) Importantly, the comparison of ex ante with ex post analyses highlight regulations where costs have exceeded the benefits or benefits have failed to materialise which feed into the prioritisation process.
Ex post reviews
As noted above, President Obama’s EO 13563 recently required federal regulatory agencies to undertake retrospective reviews of existing regulations (or ‘rules’):

... It asks for ‘periodic review’ to identify ‘rules that may be outmoded, ineffective, insufficient, or excessively burdensome.’ It directs agencies to produce preliminary plans for period review of significant rules and submit them to OIRA within 120 days. Executive Order 13563 recognizes the importance of maintaining a consistent culture of retrospective review and analysis throughout the executive branch. Before a rule has been tested, it is difficult to be certain of its consequences, including its costs and benefits. During the process of retrospective analysis, the principles … remain fully applicable, and should help to orient agency thinking. (Sunstein 2011a, p. 5)
Most recently, Obama’s EO 13579 extended EO 13563 to apply to independent regulatory agencies (OMB 2011b). A suggested template for independent agency plans (of retrospective analysis of existing regulation) is provided in OMB’s (2011b) Memorandum. The proposed template is comprised of the following eight parts: executive summary of plan; scope of plan; rules for retrospective review; public access and participation; current agency efforts already underway independent of EO 13579; elements of plan; components of retrospective analysis; and publishing the agency’s plan online. Retrospective analysis of existing USA regulation has been a longstanding recommendation of a number of commentators (for example Greenstone 2009). Because of the relatively recent nature of the Obama administration’s EO’s, formal commentary assessing these initiatives is limited. Nonetheless, Greenstone (2011b) welcomes the requirement for ex post evaluation of existing regulation but noted:
… The evaluations are currently performed by the agencies that write the regulations. But, objectivity about one’s own performance is always difficult and a primary reliance on self-evaluations is not the hallmark of a well-functioning system. While these evaluations are subject to public comment and White House review, a next step might be to consider shifting to a system of independent evaluations in addition to, or in place of, self-evaluation. (pp. 1–2)

Bayh and Card (2011) felt that more could be done, stating:
… the order exempts from review the huge flow of regulations in the pipeline generated by the health-care and financial reform laws, as well as the large number of major rules generated by the Environment Protection Agency over the past two years. (p. 1)
Some examples of the initial results of the stock review required under EO 13563 were discussed in a speech by Cass Sunstein (2011b), Administrator OIRA, to the American Enterprise Institute. The initial results of the reviews undertaken by thirty departments and agencies suggest that hundreds of millions of dollars in annual regulatory burdens could be eliminated over the next several years. 
In fact, over $1 billion in savings are anticipated from just a few initiatives for the Department of Transportation [DOT], the Department of Labor, and EPA [the Environmental Protection Agency]. …

The sheer range of plans is truly extraordinary. Some plans list well over fifty reforms. DOT offers seventy regulations on which action will be taken and fifty-five for further study. EPA put forward sixteen high-priority initiatives, intended for completion in the short-term; it also offers fifteen high-priority initiatives for the longer term. (Sunstein 2011b, p. 3)

Sunstein (2011b) noted that many proposals focus on small business while others represent a fundamental rethink about how to do things differently. For example, the Department of Transport’s paperless initiative indicated savings of over $400 million over five years. Another example, which simply proposed to exempt milk from being defined as an ‘oil’ (and therefore subject to costly regulation designed to prevent oil spills) was expected to save the milk and dairy industries as much as $1.4 billion over the next decade.

Sunstein (2011b) also noted that many of the initiatives derived from direct public input into the process of ‘lookback’ over the stock of regulation. At the time of writing, these agency and department plans for regulatory simplification and reform were in the public domain for comment.

K.7
Australia

Organisations, administrative structures and processes
The Deregulation Group within the Department of Finance and Deregulation (Finance) is responsible for implementing the Australian Government’s better regulation and red tape reduction agenda (Wong 2008). Within the Group is the Office of Best Practice Regulation (OBPR) and the Deregulation Policy Division (DPD) (Department of Finance and Deregulation, sub. DR11). 
Broadly speaking, the OBPR is responsible for managing the flow while the DPD is responsible for oversighting the stock of both regulation within the jurisdiction of the Australian Government and regulation which has cross-jurisdictional impacts. 
The DPD is also responsible for providing advice to the Australian Government on better regulation policy. It also provides secretariat services to the Council of Australian Governments’ (COAG) Business Regulation and Competition Working Group (BRCWG). In addition, the DPD is also responsible for streamlining regulatory burdens (OECD 2010d).

While the OBPR is a division within the Department, according to a Ministerial Statement (Tanner 2008) it has a degree of  independence from the Department and the portfolio ministers in its role of assessing and reporting on compliance with best practice regulation requirements. 
OBPR’s charter (box K.15) sets out its responsibilities in promoting the Australian Government’s objective of effective and efficient legislation and regulations. 
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Office of Best Practice Regulation’s Charter

	According to its charter, the role of the Office of Best Practice Regulation (OBPR) is to promote the Australian Government’s objective of effective and efficient legislation and regulations. Its functions are to:

· advise government agencies on appropriate quality control mechanisms for the development of regulatory proposals and the review of existing regulations, including whether regulation impact statements (RISs) are required
· examine RISs and advise decision makers whether they meet the government's requirements and provide an adequate level of analysis, including cost-benefit and risk analysis of appropriate quality
· advise agencies on assessing business compliance costs and maintain the Business Cost Calculator (BCC) as a regulation costing tool
· manage other regulatory mechanisms, including Post-implementation Reviews and Annual Regulatory Plans
· promote the whole-of-government consultation principles and provide clear guidance on best practice consultation with stakeholders to be undertaken as part of the policy development process
· provide training and guidance to officials to assist them in meeting the assessment requirements to justify regulatory proposals
· provide technical assistance to officials on cost-benefit analysis and consultation processes 

· report annually on compliance with the government's requirements for Regulation Impact Statements and consultation, and on regulatory reform developments generally
· maintain a central online public register of all RISs
· provide advice to ministerial councils and national standard-setting bodies on Council of Australian Governments guidelines that apply when such bodies make regulations
· monitor regulatory reform developments in the states and territories, and in other countries, in order to assess their relevance to Australia.

	Source:  Department of Finance and Deregulation (2011). 

	

	


Assistance to develop and apply continuous improvement and total quality management processes to regulation was initiated in 2008 (Wong 2008). In addition, the Australian Government has established Better Regulation Ministerial Partnerships between the Minister for Finance and Deregulation and relevant ministers to progress substantial areas of regulation (Australian Government 2010a). According to the Department of Finance and Deregulation (sub. DR11), six Partnerships have been completed and are being implemented and a further four Partnerships are currently in train (see also appendix G).

The Productivity Commission is an independent standing review body, which operates under its own Act. It has undertaken reviews of specific areas of regulation (appendix C) as well as sectoral stocktakes (appendix B) and benchmarking (appendix F).

Inter-jurisdictional arrangements

COAG plays an important role in Australia’s regulatory management system, especially in developing national regulation and in relation to addressing areas of regulatory duplication or inconsistency between the different levels of government in Australia’s federal system of government. (COAG is the peak inter-governmental forum in Australia comprising the Australian (federal) Government, the six state and two territory governments and the Australian Local Government Association.) 
The OBPR examines ‘COAG RISs’ to ensure compliance with COAG’s (2007) best practice regulation guide. 

The BRCWG provides an on-going national forum for the consideration of reforms encompassing all jurisdictions — including improved processes and areas of regulation (for example, the Seamless National Economy items discussed in chapter 2 and appendix D).

The COAG Reform Council (CRC) monitors progress in the regulation (and other) reforms to which commitments have been made, and publishes estimates of key performance indicators on an annual basis (see appendix I).

Communication and consultation 

The Australian Government has sought to entrench a culture of continuous regulatory improvement and reform. A number of consultation processes seek to encourage regulators to work with industry to identify improvements to regulatory practice, and have regulators subject to on-going feedback from business (Wong 2008).

As noted in box K.15, OBPR’s charter includes the promotion of Australian Government’s whole-of-government consultation principles (box 6.3 in chapter 6) and the provision of clear guidance on best practice consultation with stakeholders to be undertaken as part of the policy development process.

The Australian Government’s (2010b) Best Practice Regulation Handbook (the Handbook) provides guidance on the consultation strategy to be used in the Australian Government’s RIS process. The consultation strategy is established in accordance with the Australian Government’s Consultation Principles. Related to these principles, there are a number of specific consultation mechanisms – Annual Regulatory Plans (see below), a business consultation website (www.business.gov.au), and policy exposure drafts (which are used to test complex regulations with relevant businesses prior to finalisation). However, as the Australian Government (2009) noted: 

… consultation conducted in accordance with the regulatory impact analysis requirements might nonetheless fail to meet the [Legislative Instrument Act’s] requirement for consultation. (p. 42)

Australian Government agencies are also required to prepare and publish an Annual Regulatory Plan in July each year. This is intended to provide business and the community with information on forthcoming changes in Australian Government regulation that may have a significant impact on business with the aim of making it easier for business to take part in the development of regulation.

Transparency is a key ingredient in the process of making new and maintaining the stock of good regulation and the OBPR maintains a central online public register (see http://ris.finance.gov.au/) of all RISs, including those assessed as inadequate. The OBPR also publishes an annual ‘Best Practice Regulation Report’ which provides details on compliance with best practice regulation requirements of the Australian Government and COAG.
Regulatory stock and flow tools
Alongside the ex ante RIS process to manage the flow of regulation, there is a suite of regulatory stock management tools operated by Australian Government.
Ex ante reviews
A key process in managing the flow of new regulation in the Australian Government (and in COAG) is the making of a RIS. According to the Department of Finance and Deregulation (Finance, sub. DR11):

At the Commonwealth level, regulatory impact analysis (RIA) has existed in one form or another for the last 25 years. … RISs were first required for Cabinet proposals affecting business in 1986. The RIS requirements were set out in a circular of the Business Regulation Review Unit (BRRU) located with the then Department of Industry, Technology and Commerce. The BRRU was transferred to the then Industry Commission in 1989 and renamed the Office of Regulation Review (ORR). RIS requirements have been refined progressively, largely to improve their coverage and transparency. However, key features have changed little over time including the core requirements of problem identification, objectives, options, impact analysis, consultation, conclusion and implementation and review. (p. 1)

In early 2007, the Office of Regulation Review (ORR) was upgraded and renamed the Office of Best Practice Regulation (OBPR) and following the election in October 2007 it was relocated to the Department of Finance and Deregulation.
In 2010, the Australian Government reviewed the operation of the RIA framework and a RIS is now compulsory for all Commonwealth regulatory proposals (unless the impact on businesses or not-for-profit organisations is minor or machinery in nature). 

The OBPR provides advice to government agencies on individual RISs and vets whether RISs meet the Government’s requirements, as set out in the Best Practice Regulation Handbook (the Handbook) (box K.16). (Following the 2010 review of the RIA framework, the previous version of the Handbook was revised in response to the review.)

In addition, the Handbook emphasises the need to ensure that regulatory proposals are subject to adequate consultation:

The RIS must set out the nature and extent of consultation that has been undertaken, summarise the views of those consulted and identify how those views have been considered in developing the proposal. In addition, a consultation plan must now be developed and included in department and agency Annual Regulatory Plans, which are published on the OBPR website. The OBPR reports in its annual Best Practice Regulation Report on whether consultation plans were published. (Finance, sub. DR11, p. 2)
As mentioned, RISs are also published on an online register (with an accompanying blog facility that enables anyone to comment on a posted RIS) shortly after public announcement of the relevant regulatory action. Finance noted in its submission (DR11) that: 

Under previous arrangements, compliance was often not reported publicly until up to 18 months after the making of a regulatory decision with the release of the OBPR’s Annual Report approximately six months after the end of the relevant financial reporting year. (p. 2)
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The Regulation Impact Statement process

	Notification

Agency contacts the OBPR for all regulatory proposals with impacts on business or not-for-profit sector. 

Sound analysis

No further action if the OBPR assesses that the proposal is of a minor or machinery nature. 

If the proposal is not of a minor or machinery nature the agency is required to prepare a RIS. Agency prepares a RIS analysing all feasible options (unless the Cabinet directs that a RIS for Cabinet only requires certain options). The agency Head or Deputy Head certifies the RIS. If OBPR assesses the RIS as adequate, a one-page summary is prepared for the decision maker. If OBPR assesses the RIS as not adequate, it will provide clear and timely advice to the agency on the reasons.
Informed decision making 

The Cabinet Secretariat provides a gate-keeping role to ensure that regulatory proposals coming to the Cabinet and sub-committees of the Cabinet meet the RIS requirements, unless the PM has deemed that exceptional circumstances apply.

Either

Proposal goes to Cabinet or sub-committee:

· RIS attached to submission

· OBPR to provide coordination comments on Cabinet submissions

· OBPR to prepare one page summary.

Or

Proposal goes to other decision maker:

· PM or Minister

· Board or Agency head 

· RIS and one page summary prepared by agency and assessed by OBPR attached to letter to PM or material for Minister

· RIS and one page summary prepared by agency and assessed by OBPR attached to material for Board or agency head.

Transparency

RIS published (with OBPR assessment of adequacy) on OBPR website once decision has been announced.

For bills or legislative instruments, RIS attached to Explanatory Statement or Explanatory Memorandum and tabled.

OBPR publishes annual Best Practice Regulation Report, noting compliance with Best Practice Regulation requirements by Department and Agency.

	Source:  Australian Government (2010b).

	

	


The OECD (2010d) has stated that:

Australia is one of the front-running countries in the OECD in terms of its regulatory reform practices. Australia benefits from a mature system for regulatory management, with early and comprehensive adoption of OECD good practices as well as introduction of novel approaches. The government elected in 2007 has provided a renewed reform impetus, establishing a solid institutional framework and announcing a commitment to "continuous improvement" in regulatory quality. The government has endorsed the principles of good regulatory processes recommended by the Banks Taskforce on Reducing the Regulatory Burdens on Businesses and adopted by the previous government, and has reaffirmed the commitment to best practice regulation requirements.

Recent reforms have strengthened Australia’s system for Regulatory Impact Assessment (RIA) to protect business from new, unnecessary regulation, making it among the most rigorous and comprehensive in the OECD. (p. 15)
By contrast, the BCA (2010) has argued that recent changes — such as streamlined RISs for election commitments and a narrowing in the range of options required to be analysed — have diluted the effectiveness of the RIS process in its task of ensuring the flow of new regulation is appropriate, effective and efficient.
Sunsetting

The Legislative Instruments Act 2003 (the LIA) establishes a ‘comprehensive regime for the management of Commonwealth legislative instruments’ (Australian Government 2009). Under Section 6 of the LIA, regulations are to be treated as legislative instruments.

Under the LIA, all Australian Government regulations will cease to be in force (sunset) approximately 10 years after they commence or are required to be registered, unless action is taken to either continue their operation or they have been formally exempted from the sunset process. 
The 2008 Review of the LIA (Australian Government 2009) suggested that agencies should be proactively culling regulation that is no longer required without waiting for its automatic repeal, but found there was insufficient activity by agencies in this regard. Further, the review found that there were varying states of preparedness among agencies in relation to sunsetting (see appendix E).
Accordingly, the review felt that the pre-2008 review of regulation (see below) may be a useful vehicle to progress the reviews associated with sunset clauses. In addition, the review also recommended that the current 10 year sunsetting period be maintained and the question of whether it should be reduced to 5 years (as recommended by the Regulation Taskforce (2006)) be considered as part of the 2017 statutory of review of the LIA’s sunsetting provisions (Australian Government 2009, p. 49).
Post implementation reviews

According to the Handbook (Australian Government 2010b), where a regulatory proposal proceeds without an adequate RIS, the resulting regulation must be subject to a PIR. The PIR must commence within one to two years of the regulation being implemented, and is required regardless of whether or not an exemption from the RIS requirements for exceptional circumstances was granted by the Prime Minister (see appendix E). Each PIR should also be generally similar in scale and scope to the RIS that would have been prepared in the decision making stage. Consultation (according the Australian Government’s consultation principles) is also required when making the PIR. Agencies are also required to list PIRs in their Annual Regulatory Plans. The OBPR’s assessment of the PIR is published on the OBPR’s central online RIS register. OBPR also reports on compliance with PIR requirements in its annual ‘Best Practice Regulation Report’.

‘One-in one-out’ 
The Australian Government committed to a ‘one-in one-out’ principle for new regulation to address the cumulative burden of regulation (Wong 2008).  This has been given effect through a regulatory ‘offsets’ process (outlined in a Guidance Note issued by Finance to Commonwealth agencies in January 2009). These arrangements have been explained by Finance in their submission (sub. DR11):
A regulatory offset is any regulation or regulatory processes that can be removed, repealed or amended which results in a net reduction in the cost of regulation. Examples might include the removal of redundant regulation, streamlining reporting requirements or simplifying administrative procedures. The requirement to provide offsets is not mandatory, however, agencies must provide evidence that opportunities for offsets have been considered. (p. 3)

Some examples of these regulatory ‘offsets’ are provided in the Finance submission (sub. DR 11) and in appendix G.
Stocktake of pre-2008 subordinate regulation

For regulation made prior to 2008, in 2009 the Australian Government commenced its first systematic review of Commonwealth subordinate legislation (approximately 30,000 items) (Australian Government 2010a; box G.13; sub. DR11). This systematic review of pre-2008 regulation was completed in 2010 and while the full results were not published, a media release stated that:

This is the first comprehensive review of these types of regulations and we are acting promptly on its recommendations. As part of this review, the Department of Finance and Deregulation and responsible Commonwealth departments examined 11,444 subordinate regulatory and legislative instruments. They were assessed chiefly with regard to their ongoing relevance and efficient operation. Overall the review found most Commonwealth subordinate regulation is reviewed regularly by agencies for continued policy relevance, although it also found more attention should be directed to revoking redundant regulations. The review identified some interesting redundant regulations which will be repealed. The regulations relating to the Treaty of Versailles were among the more striking examples. (Sherry 2011, p. 1)
Following the release of the Commission’s Draft Discussion paper, a submission from Finance indicated that following this stocktake, over 200 redundant Acts, items of subordinate legislation and other regulations were removed. In particular:

· The Statute Stocktake (Regulatory and Other Laws) Act 2009 (the Act) removed eight redundant Acts and amended a further 14 Acts to remove redundant legislative provisions. The Act also enabled, through consequential amendments, the removal of references to these redundant Acts and legislative provisions in six other Acts.

· Departments have taken action to remove a further 197 redundant Acts, items of subordinate legislation and other regulations. (p. 4)
In its submission (sub. DR11), Finance also outlined the filtering process used to determine which of the 11,444 instruments would be reviewed by Finance and the relevant policy department. Finance also stated that most of the Commonwealth’s regulatory stock is regularly reviewed (albeit not systematically) by agencies and that:
Across portfolios as a whole, the Pre-2008 Review identified 4,204 legislative instruments, or around 14 per cent of the stock, that were redundant or potentially redundant. In the process of identifying redundant regulations, 10 Acts were also identified that appear to be redundant.

A report was prepared for each portfolio outlining findings and actions to be taken. All portfolio Ministers agreed their reports with the Minister Assisting on Deregulation and have undertaken to implement the recommended actions. Finance is monitoring progress in implementing the recommended actions and will continue to monitor progress at regular intervals. (p. 5)
Ex post reviews

In addition to any PIR requirements, Australian Government regulation is required to be regularly reviewed. In particular, unless regulation is subject to the review provisions in the Legislative Instruments Act 2003, other statutory review processes (embedded reviews), or is minor or machinery in nature, all regulation (which was made in 2008 or subsequently) is to be reviewed every five years. The first of these five yearly reviews will be required in 2012. The Handbook indicates that a screening process will be applied (by the OBPR) to identify those regulations that should be reviewed. According to Australian Government’s (2010a) response to the OECD (2010d) recommendations:

The OBPR will provide advice to departments and agencies to assist with identifying which regulations should be reviewed, and on the modality of each review. In addition, the OBPR will provide advice to departments and agencies on appropriate quality control mechanisms and other matters, including the consideration of related policy issues, associated with the review of particular regulations. 

A trial of the proposed approach is being conducted with selected departments and agencies in 2009-10 to identify the scale and scope of the task. The final approach to the five-yearly reviews will be finalised taking into account the results of this trial. (Australian Government 2010a, p. 5)

Individual agencies will be required to list the reviews to be conducted as part of this five-yearly review requirement in their respective Annual Regulatory Plan, which is also published on the OBPR’s website. The results of each five-yearly review will be published on the OBPR’s online RIS register.
Red tape review

Further, the Australian Government (2010a) in its response to the OECD’s (2010d) review also noted that it had commenced a review of internal red tape as a means of reducing unnecessary administrative costs. Undertaken by Finance, the review was expected to be completed by mid-2010. This results of this review do not appear to be public.
Other reviews

A considerable number of reviews of regulation of Commonwealth and state and territory government regulation have also been undertaken by the Productivity Commission and its predecessor organisations (appendixes B and C). In addition, the Commission has undertaken a series of benchmarking studies for COAG and has reviewed Australian business regulatory burdens by sector.
The Legislative Review Program under the National Competition Principles Agreement also provides for a principles-based ‘reviews of legislation which restricts competition every ten years to ensure that they are in the public interest’ (Australian Government 2010a, p. 11).

Performance audits of a range of Australian Government regulation are regularly undertaken by the ANAO. These performance audits: 

… do not canvass the merits of government policy, but may consider advice given to government by departments in the development of a policy measure and comment on the impact of a policy measure. (McPhee 2010, p. 5)
The OECD also reviews Australia’s regulatory reforms from time to time. The most recent of these occurred in 2010 (OECD 2010d). While that review found that Australia’s approach to regulatory governance one of the ‘front-runners’ in the OECD in terms of its regulatory practices, it recommended that Australia expand the framework of accountability to Ministers and regulatory authorities. 

The Business Council of Australia’s 2010 Scorecard of Red Tape Reform (BCA 2010) rated the Australian Government as having ‘Adequate/Good’ accountability arrangements at that time. The BCA (2010) considered that three main accountability elements (an independent oversight body, a Cabinet-level gatekeeper and a champion of better regulation) are necessary in a regulatory system to ensure that agencies comply with regulation making procedures. Because the BCA did not consider that OBPR’s placement within Finance gave it sufficient independence as an oversight body (see above), the BCA did not rate the Australian Government as ‘Good’ in its scorecard.
As noted above, the Australian Government (2010a) agreed with the OECD’s (2010d) recommendation and strengthened accountability to either Ministers or departmental heads in the RIS process. In addition, to improve the accountability of Australian regulators, agencies will be required to state to their responsible minister ‘how they will regulate to minimise unnecessary costs and burdens on business and the not-for-profit sector and report on outcomes in their Annual Reports’ (Australian Government 2010a, p. 1).
Figure K.4 sets out the basic structure and institutions involved in the regulatory system in the Australian Government.

Figure K.
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The structure of the Australian regulatory system
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Summary
Recent work by the OECD’s Regulatory Policy Committee (RPC) suggests most OECD countries have been unable to quantify the contribution that regulation policy makes to better regulation outcomes. In addition, the RPC’s Indicators of Regulatory Management Systems (OECD 2009b) suggests that while there has been a ‘progressive consolidation of regulatory management systems across the OECD area at the national level over past decade’ (p. 6), in practice it is difficult to verify a country’s compliance with its regulatory policy.
In most of the countries reviewed in this appendix, a central agency monitors the flow of regulation but arrangements vary with regard to the institutional arrangements for oversighting and monitoring the stock of regulation.
In particular, there is generally greater clarity around the roles and responsibilities for managing the flow of regulation than for managing the stock. As Finance (sub. DR11) noted:

While there is broad consensus internationally that the RIA framework is the most effective tool for identifying the impacts of new and amended regulation on business and other stakeholders, there is no such consensus on how best to identify those impacts in the stock of existing regulation which impose an unnecessary burden on business. (p. 2)

Similarly the use of transparent process is generally greater for managing the flow than for the stock. (For example, there are open and transparent consultation arrangements surrounding proposed regulations as well as publication of RIAs in most countries.) Nonetheless, some countries have recently rebalanced their efforts in transparently managing the stock and flow of regulation. For example, Canada and the USA have introduced transparent arrangements for evaluating the stock. The Netherlands has expanded the use of their ‘reducing regulatory burdens’ lens from a traditional focus on the stock to focus on the flow. Some countries, notably Canada, the US and the EU, have recently established specific requirements to undertake ex post evaluations of significant regulations. By contrast, while the UK does not yet require the use of ex post evaluations, its sunset requirements and the ‘one-in one-out’ rule both create an incentive for such evaluations.

Finally, a risk-based approach by regulators is also a feature of regulatory management systems in the Netherlands and the UK.

Like the OECD (2009b), this appendix confirms the overall trend towards introducing regulatory management systems to manage both the stock and the flow of regulation as well as its quantity and quality. Indeed, while there are some broad similarities in management approaches, this appendix documents the diverse strategies employed (as well as different tools used) to manage regulatory systems in the range of countries selected for comparison. However it has been beyond the scope of this appendix to assess the effectiveness and efficiency of the different approaches. 
Tables K.1 and K.2 summarises some of the main features of the different systems.
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Summary of approaches to managing regulation — Canada, European Union and the Netherlands
	
	Canada
	European Union
	Netherlands

	Oversight arrangements
	Oversight of Cabinet Directive for Streamlining Regulation (CDSR) by a central agency – Regulatory Affairs Sector (RAS), Treasury Board of Canada Secretariat
	Oversight by DG Budget 
Mainly decentralised evaluation function – 27 Directorate Generals (DGs)
	Oversight by Ministerial Group for Better Regulation, specialised agencies with specific responsibilities 

Regulation Reform Group focus is on reducing burdens for business

Regulatory and Administrative Burdens Programme coordinates 3 citizen burden reduction programs

	Regulatory impact assessment and consultation
	Centralised and assessed by RAS

Pre-proposal consultation required
	Centralised through Secretariat General in DG Budget

Reviewed by an independent Impact Assessment Board 

Common consultation framework and standards
	Business Impact Assessment recently introduced 

Independent review by Impact Assessment Board (CET)
Trialling internet based consultation Independent review body (ACTAL) monitors burdens and investigates complaints 

	Ex post review requirements
	Performance Management and Evaluation Plan required for all regulation with a major impact
Five year review clause often inserted in legislation
	Comprehensive for expenditure programs, increasing for regulation from low base

Proposing ‘fitness’ checks of policy areas
	For reporting on burden reduction only – ACTAL shifted from comprehensive review to sampling of compliance

Other review of regulation not required

	Stock management tools used 
	Red tape targets, assess ‘irritation’ as well as compliance cost

Commitment to ‘one-in one-out’ and capping overall number of regulations
	‘Smart Regulation’ agenda - rolling simplification program, red tape target (25 per cent)
	Red tape target (reduced to 10 per cent after two targets of 25 per cent each) – used stocktake methods to help identify

Risk-based compliance checking


	Review consultation and communication
	Consultation guidelines to be followed

Plans for review to be published but unclear if public reporting of reviews is required
	Common framework for communication and consultation

Group of Independent Stakeholders assists identify/test administrative burden reduction

Unclear if public reporting on reviews is required
	Business spokesperson program

Website to report on government burden reduction activities

Business sentiment monitor

	Capacity development
	Centre of Regulatory Expertise supports skill development and assists agencies to fulfil obligations under CDSR
	DG Budget provides training, coordinates an Evaluation Network 
	ACTAL provides ‘strategic consultancy’
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Summary of approaches to managing regulation — United Kingdom, the United States of America and Australia

	
	United Kingdom
	United States of America
	Australia

	Oversight arrangements
	Cabinet sub-committee (Regulatory Policy Committee (RPC)) provides oversight

Better Regulation Executive (BRE) leads and coordinates government’s regulation agenda

Cabinet advisory committee (Reducing Regulation Committee (RRC)) acts as a gatekeeper

Better Regulation Units (BRUs) sit within each department
	Central agency oversight through the Office of Information and Regulatory Affairs (OIRA), which sits in the is the Office of Management and Budget (OMB) – within Executive Office of the President of the United States (EOP)
	Central agency oversight through the Department of Finance and Deregulation (Finance)
Office of Best Practice Regulation (OBPR) in Finance assesses all regulation impact statements (RISs) and provides advice to Cabinet

	Regulatory impact assessment and consultation
	RRC scrutinises, challenges and approves all new regulatory proposals
Opinion of RPC sits alongside regulatory proposals
Code of Practice on Consultation applies


	Regulation Impact Assessment required for ‘significant’ regulatory proposals
Assessed by OIRA which also coordinates interagency review of significant regulations

RegInfo.gov website provides information about the status of documents undergoing OIRA review. 
	RIS required when there are significant impacts on business, assessed by OBPR
OBPR’s Handbook provides consultation guidance based on the Government’s Consultation Principles
RISs posted on website as proposal shortly after Government announcement
Publication of Annual Regulatory Plans by Departments required

	Ex post review requirements
	New regulation required to have a review arrangements set out in Regulation Impact Assessment (RIA)
	Presidential requirements for periodic reviews of regulation 
	Discussion of proposed ex post review arrangements required in a RIS.

Post implementation review (PIR) required for all regulation that has not followed standard RIS process 

5 yearly review requirement as ‘catch-all’

	Stock management tools used 
	Red tape target (25 per cent)

‘One-in one-out’ (a modified regulatory budget)
Internal stocktakes to support ‘one-in one-out’
Post implementation reviews (PIRs) required for regulations with a RIA that have major impacts
Sunsetting – for new regulation and regulators

Risk-based compliance checks

Developing a tool on regulatory enforcement
	Regulation review program 2011 – compulsory review to find savings (health care and financial reform excepted)
	Sunsetting of regulations from 2005 

‘One-in one-out’ rule implemented as a voluntary off-set
Red tape review in 2010 – covers internal administrative costs

	Review consultation and communication
	Better Regulation Strategy Group – stakeholder advisory group advises BRE
Red tape challenge website – a complaints portal

Email update service (Business Links) on new and changing regulation 
	Transparency and disclosure requirements 

OIRA reports annually on costs and benefits of regulation to Congress

Regulations.gov website provides information on published regulatory actions (and any supporting material provided by agencies) which are also open for public review and comment.
	Not specified except in some statutory reviews

OBPR publishes an annual Best Practice Regulation Report

Annual Regulatory Plans required to include plans for review of regulation (including any PIRs)



	Capacity development
	BRE provides expert support to departments and regulators
	OIRA provides guidance on best practice
	OBPR offers a ‘consultancy service’, training in RISs
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�  A ‘fitness check’ is described as a comprehensive policy evaluation assessing whether the regulatory framework for a policy sector is fit for purpose. They aim to identify excessive administrative burdens, overlaps, gaps, inconsistencies and/or obsolete measures which may have appeared over time, and help to identify the cumulative impact of legislation (EC 2011e).


�	Lex silencio positvo means that ‘no news (on an application for a license) is good news’. That is, the licences is deemed to be automatically issued (Voermans 2009).
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