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Benchmarking
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	Key points

	· Regulatory benchmarking is a process for comparing aspects of regulation across jurisdictions in order to highlight which jurisdictions are leading or lagging and to identify leading regulatory practice. 
· The aspects of regulation which can be benchmarked include costs, outcomes, administration and enforcement.
· If regulatory outcomes are not identical across jurisdictions, the cost of the regulation must be weighed against the differential benefits of the outcomes achieved. 
· Ad hoc benchmarking of specific areas of regulation across the states and territories draws on the ‘natural experiment’ of Australia’s federal system to identify leading practices in areas of particular interest.

· Regular benchmarking exercises, such as the World Bank’s Doing Business, are particularly useful for developing countries as a motivating factor for reform, through pointing out where countries lag their peers. League tables create pressure for reform.

· But the indicators used often sacrifice precision for simplicity.

· Benchmarking findings can be used to drive reform to the extent that leading practices in one jurisdiction would create benefits in other jurisdictions. Principles are likely to be transferrable, but the transferability of practices will depend on the institutions and other conditions in place. 
· Benchmarking exercises can often reveal whether reforms to promote greater coherence across jurisdictions are warranted.
· The ability to benchmark using quantitative indicators depends on the availability of comparable data. Such data usually need to be collected as part of the benchmarking exercise.
· In the benchmarking exercises for the Council of Australian Governments an advisory panel from central agencies has been useful in getting cooperation for the extensive data collection required. It has also been valuable in testing the findings and in facilitating ‘ownership’ of the results across governments.
· To be cost-effective, benchmarking exercises should be prioritised and sequenced such that they feed into reform processes in time to inform the consideration of options for reform.

	

	


The structure of this appendix is as follows:

· section F.1 describes the main features of benchmarking
· section F.2 provides examples of benchmarking to highlight how they are usually commissioned (the triggers), the methods used to identify the areas for reform, the assessment of alternatives to the regulation in place and the governance arrangements of the reviews

· section F.3 considers how effective benchmarking has been in promoting successful reforms to the stock of regulation

· section F.4  draws out the lessons, making an assessment of the usefulness of benchmarking in: identifying areas of regulation that need reform (discovery); alternatives that would improve outcomes (solutions); promoting reform action (influence); and the overall return on the review effort (cost-effectiveness).

These lessons are brought together with those from the other appendixes in chapters 3 and 4 of the final report.
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What is benchmarking?
Regulatory benchmarking compares the costs, and sometimes the outcomes, of regulations in different jurisdictions. A system, or aspects of a system, can be benchmarked nationally or internationally by comparing the way other jurisdictions achieve the same or similar results.
Probably the best known example of regulation benchmarking internationally is the World Bank’s Doing Business report. This report has been produced since 2004, and compares indicators of the regulatory burdens faced by business across 183 countries (box 
F.1). It is an example of regular or general benchmarking when a set of indicators or measures from different jurisdictions are compared on an annual (or other regular) basis. 
Do not delete this return as it gives space between the box and what precedes it.
	Box F.

 SEQ Box \* ARABIC 1
The World Bank’s Doing Business report

	The World Bank Group’s Doing Business report uses a synthetic measurement approach whereby a ‘typical business’ is defined and the costs for this business of meeting some or all or its regulatory obligations are identified. Indicators cover the following aspects of business regulation:

· degree of regulation — such as the number of procedures to start a business or to register and transfer commercial property
· regulatory outcomes — such as the time and cost to enforce a contract, go through bankruptcy or trade across borders
· extent of legal protections of property — for example, the protections of investors against looting by company directors or the range of assets that can be used as collateral according to secured transactions laws
· tax burden on businesses
· various aspects of employment regulation.

Of 183 countries, in 2010 Australia ranked tenth for ease of doing business across all nine regulatory outcomes, such as starting a business, obtaining credit or registering property.

	Source: World Bank (2010).

	

	


The federal nature of the Australian system of government allows jurisdictions to learn from each other about what works well and why. The Productivity Commission has undertaken benchmarking of regulation in recent years as part of a Council of Australian Governments (COAG) program (box 
F.2). 

Performance benchmarking, which compares jurisdictions against each other, is more common than standards benchmarking, which compares actual practice against an agreed best practice. Standards benchmarking is particularly useful when benchmarking administration and enforcement. 

There are several different methodologies that can be applied to benchmarking. Time-use and expenditure surveys can be conducted that record the effort that businesses and regulators expend meeting regulatory requirements. Where surveys are impractical or too costly, an alternative is to use a ‘synthetic’ measurement approach, which defines a ‘typical business’ and then explores the costs for this business of meeting some or all or its regulatory obligations. This is often done by applying a standard cost calculator that adds up the average time to complete each regulatory requirement and uses the relevant wage rate to estimate the cost to the business of compliance. (More detail and examples of the use of compliance cost calculators are set out in appendix J.)
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COAG’s Regulatory Benchmarking Projects

	The Productivity Commission’s ‘feasibility’ study

To help implement COAG’s 2006 agreement on benchmarking and measuring regulatory burdens, the Commission was asked to examine the feasibility of developing quantitative and qualitative performance indicators and reporting framework options. This feasibility study concluded that benchmarking was technically feasible and could yield significant benefits (PC 2007a).

The ‘quantity and quality of regulation’ & ‘cost of business registrations’ reports

In December 2008, the Commission released two benchmarking reports. The ‘quantity and quality’ report (PC 2008a) provides indicators of the stock and flow of regulation and regulatory activities. It included a number of quality indicators for a range of regulatory processes, across all levels of government. The ‘cost of business registrations’ report (PC 2008b) provided estimates of administrative and substantive compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments. The study tested three methods for benchmarking — regulatory surveys, ‘synthetic’ or representative business estimates and business focus groups. The aim was to triangulate the estimate of compliance costs. Much was learned in the exercise, including the difficulty of estimating compliance costs in a consistent way across jurisdictions, even for relatively simple regulation.  

The ‘food safety regulation’ & ‘occupational health and safety’ reports

The ‘food safety’ report (PC 2009b) compared the food regulatory systems across Australia and New Zealand. The Commission found considerable differences in regulatory approaches, interpretation and enforcement between jurisdictions, particularly in those areas (such as standards implementation and primary production requirements) not covered by the model food legislation. 

The ‘occupational health and safety’ (OHS) report (PC 2010a) compared the occupational health and safety regulatory systems of the Commonwealth and state and territory governments. The report found a number of differences in regulation (such as record keeping and risk management, worker consultation, participation and representation and for workplace hazards such as psychosocial hazards and asbestos) and in the enforcement approach adopted by regulators. 

Planning, zoning and development assessments

The Commission examined and reported on the operations of the states and territories' planning and zoning systems, particularly as they impact on business compliance costs, competition and the overall efficiency and effectiveness of the functioning of cities (PC 2011d).

	Source: PC (2011d).

	

	


A range of indicators have been used for regulatory benchmarking across countries. For example, two key international metrics used by the Organisation for Economic Co-operation and Development (OECD) are weighted indexes of product market regulation and employment protection legislation (OECD 2010d). As these indicators are collected consistently across time and countries, they allow OECD countries to benchmark their regulatory environments over time and against each other. (For an overview of the OECD’s index of product market regulation see box 
F.3.)
For more robust comparisons to be made, indicators should be objective (not rankings of subjective perceptions), outcomes-based and not context dependent (that is, not likely to vary significantly when external factors change). However, it is difficult to construct completely consistent indicators. Accordingly, less than perfect indicators are often used, typically along with appropriate caveats and methodological notes. International benchmarking indicators were used by the OECD in its latest review of Australia’s regulatory reform program (OECD 2010d). 
In addition to benchmarking regulations, the performance of regulators can also be benchmarked. There are fewer examples, though this was done in benchmarking food safety (PC 2009b), occupational health and safety (OHS) (PC 2010a) and planning and zoning (PC 2011d).
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How has benchmarking been used? 

This section reviews the ways compliance and other costs of regulation have been benchmarked. Examples are used to discuss how the reviews are usually initiated, which methods are used to identify problematic regulations, how the options for change are assessed and the governance arrangements commonly used in benchmarking. Governance arrangements include the independence of the review process, the transparency of the process, the opportunity for stakeholders to engage and any requirements for governments to respond to recommendations. The final issue considered in this section is the cost of benchmarking.
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The Organisation for Economic Cooperation and Development’s  indexes of product market regulation 

	The purpose of the index is to measure ongoing developments in product market regulation (PMR) across OECD countries to enable better analysis of changes in individual regulatory policies and their impact.

The PMR index converts qualitative data on laws and regulations into a quantitative indicator that is consistent across time and countries. The main sources of information the OECD uses to construct the index are the responses to the OECD’s Regulatory Indicators Questionnaire provided by national governments in 1998, 2003 and 2008.
The PMR index covers: general regulatory issues concerning public control and price controls; legal and administrative barriers to entrepreneurship; and barriers to trade and investment. It also covers some industry-specific regulatory policies in air and rail passenger transport, rail and road freight, telecommunications and retail distribution.

The latest rankings based on the PMR index show that OECD countries have extensively liberalised product markets during the decade to 2008, with a convergence in the product market regulations evident (below). The OECD notes that reforms appear to have slowed in the most recent period (2003–08) compared to the period 1998–2003. Australia was ranked 13th of 30 OECD countries in terms of the restrictiveness of product market regulation in 2008.

Economy-wide product market regulationa
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a(Index scale of 0–6 from least to most restrictive.

Data source: OECD Regulation database.

	Sources: OECD (2010); Wölfl (2009). 

	

	


How is benchmarking usually initiated?
Benchmarking studies are often commissioned in cases where there is uncertainty about the costs and benefits of different approaches that have been adopted in different jurisdictions. When governments are seeking to identify the best way of regulating, systematic comparison is valuable. This may be where a government is considering options for reform, or where a number of governments are seeking to agree on a common way forward. Benchmarking can be used to highlight the good (or bad) performance of regulation and regulators, and create pressure for reform or reward good practice. As such, benchmarking reports are often less directive than reports with recommendations, but they serve a useful purpose where those being benchmarked are sensitive about their independence.

Forums that have cross-jurisdictional membership, such as COAG or the World Bank, have adopted performance benchmarking as part of their mandate to assist their partner jurisdictions or countries in pursuing reform.

Information about comparative performance can stimulate public pressure for reform in jurisdictions that are not doing as well as others. The World Bank’s Doing Business indicators (box 
F.1) were created for this purpose.
Around the world, international and local benchmarking has proved to be a powerful force for mobilizing society to demand improved public services, enhanced political accountability, and better economic policy. (World Bank 2004, p. ix)

Benchmarking can be a valuable first step to inter-jurisdictional harmonisation or coherence by identifying leading practices. For example, regulatory harmonisation was a key aspect of the food safety and OHS benchmarking exercises commissioned in December 2008 (PC 2009b; PC 2010a). These are two areas where COAG has agreed to harmonise. Jurisdictions can also use what they learn about their relative strengths and weaknesses to improve their own systems.
What methods are used to identify regulations needing reform?
International and cross-jurisdictional benchmarking can highlight areas where a country or jurisdiction is lagging. However, just because a jurisdiction ranks behind others on an indicator does not necessarily represent a case for reform. First, the indicator needs to be considered in the context of the jurisdiction’s institutional and economic structure. Second, even if a higher cost or less effective approach has been adopted there are costs and benefits of reform. 
Specific benchmarking is generally applied to find the best approach to achieving a regulatory objective rather than identifying priority areas for reform. Quantitative estimates of differences in cost (or cost-effectiveness) of other approaches to the one a jurisdiction has adopted can, however, make a more compelling case for reform. 

Approaches to benchmarking differ in:

· focus — such as the costs of compliance, effectiveness, cost-effectiveness, processes in place 
· method applied — options include consultative, survey-based and synthetic approaches, with differing degrees of quantification and approaches to quantification (see appendix J for detailed descriptions of the various approaches to quantification of costs)
· use — benchmarking exercises can be conducted in isolation, as part of an in-depth review, or as part of a series.

In its benchmarking feasibility study, the Commission noted various issues and constraints in relation to methodologies (box 
F.4).

Prioritisation is important, given the large potential number of areas that could be benchmarked (PC 2007a).
Survey data

Benchmarking surveys can be used to measure the actual costs to businesses of complying with a regulation and the costs of administering the regulation. Surveys can also seek information on the outcomes of regulation in order to benchmark effectiveness.

Surveys are often necessary where data is not consistently available across jurisdictions. For example, in the Commission’s studies (PC 2009b; PC 2010a) national data was available on food borne illnesses and on OHS incidents, however problems were encountered when comparing data because some of the data inputs were defined differently in different jurisdictions. Surveys of regulators were accordingly used by the Commission to provide comprehensive, nation-wide data that were comparable (PC 2009b; PC 2010a).
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Productivity Commission findings on benchmarking methodology

	The Commission’s benchmarking series was preceded by a feasibility study (PC 2007a). Its findings included a number on methodology.
· Indirect indicators have to be used because it is difficult (and, in most cases, impossible) to measure compliance costs directly. Consequently, a suite of indicators would usually be required to provide a broader picture and signal where significant unnecessary burdens might exist.

· Despite its appeal, it is not possible to produce a composite (‘meta’) index to gauge the overall levels of regulatory burden (the burden imposed by every rule of a regulatory nature) on business across jurisdictions, due to measurement and interpretation difficulties.

· Existing data are limited in many areas and additional data collection would be required. In the case of administrative compliance costs, data would have to be collected directly from businesses. In other cases, government agencies would have to be involved in providing information that is not publicly available.

· Data collection and management approaches would have to be tailored to the regulations benchmarked and the indicators being used.

· Consultation with government and business in designing, measuring and interpreting specific indicators would be essential, given their knowledge of the availability and limitations of data, and because their support is needed for the results to be seen as credible. 

	Source: PC (2007a).

	

	


Regulatory costs can impact on businesses in very different ways. A large sample group is needed to generate robust data. There will be a distribution of costs depending on the business characteristics, so sample selection is also an important aspect of survey design.

Where surveys are used, there are two key considerations.
1. Who conducts the survey?
· Regulators — may collect data on an ad-hoc or on-going basis. An example of on-going data collection is a ‘time to complete’ box on administrative forms (box 
F.5).
· Independent body — these type of surveys are more likely to be ad hoc surveys for a specific benchmarking exercise.
2. The structure of the survey.
· Time use diary — a time audit on a sample of representative firms is relatively accurate in terms of measuring business compliance time and expenditure, but also more expensive than other types of surveys.
· Reflective data — where firms make a self-assessment of the cost of compliance. This structure is well suited to gathering qualitative or subjective data. However firms may struggle to correctly identify the counterfactual — that is, the costs they would have faced in the absence of regulation.
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The Australian Tax Office’s on-going data collection

	The Australian Tax Office (ATO) collects information on the time it takes to complete forms and reports this data annually. For 2008-09:

· the average time taken to complete a business income tax return was 5.7 hours

· the average time taken to complete a Business Activity Statement (BAS) was 2.0 hours

· it took an average of 12.0 hours to complete a fringe benefits tax return.

	Source: ATO (2009).

	

	


In 2008, the Commission identified several key lessons for conducting surveys (box 
F.6). Engaging businesses at the level required to estimate compliance costs has proven intractable. For example, in the study on benchmarking planning and zoning, only surveys of regulators got sufficient responses to yield representative data. Only 50 businesses responded to a 30 minute survey, out of thousands of businesses who were alerted to the survey by their industry associations. A notable exception, to this general observation about the participation of business, was the case where an extensive survey on the land supply process was sent to 25 large developers and 16 replied (PC 2011d). In contrast, 119 out of 173 local councils contacted (69 per cent) responded to an extensive survey of their planning activities. Regulators were willing to provide data for an exercise that was supported by their government. The support of the advisory panel (box 
F.6) was critical in encouraging responses from departments and government regulators. 
Also, asking regulators to collect data from businesses on compliance costs has not generally proved fruitful, primarily because of the need to assure businesses of confidentiality and to ensure answers were not biased by the possibility of being attributed by regulators to particular businesses. 
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Some lessons on survey design and use

	The cost of business registrations study (PC 2008b) acted as a ‘pilot’ for the methodology and approaches to data collection for benchmarking purposes. It highlighted several areas for improvement: 
· ways are needed to improve business participation. Benchmarking regulation that imposes more significant, ongoing compliance costs should motivate greater business engagement

· understanding in detail differences in the processes of each jurisdiction is central to developing appropriate synthetic analysis and regulator questionnaires

· sequencing is important in data collection, as early business feedback can help to inform the design of the regulator survey and synthetic exercise

· regulators are well placed to collect data from businesses on compliance costs, so options to work with them to collect business feedback cost-effectively should be explored

· support from a central coordinating agency in each jurisdiction is crucial to achieving comprehensive and timely responses. 

	Source: PC (2008b).

	

	


Consultative approaches to benchmarking

Depending on the breadth of the benchmarking exercise, consultation can be used to identify which aspects of a regulatory regime should be benchmarked to gain information on the performance of a particular regulation. Consultative approaches primarily generate qualitative data gained from meeting with stakeholders in business or government, focus groups, experts or expert panels. The aim is to ensure that a full range of views are canvassed. Conclusions on the performance of a regulation (its costs, effectiveness, impact, etc) are ideally arrived at by a process of ‘triangulation’, or finding the areas of coincidence. A more formal approach to finding the common ground is the Delphi method (appendix I).

‘Focus groups’ are sometimes used to identify the sources (and to rank the magnitude) of costs related to specific regulations or classes of regulation. If businesses affected by the regulations are largely homogeneous, these costs can be extrapolated to other businesses to derive an estimate of regulatory burdens. However, the Commission’s study on business registration (PC 2008b) found that using focus groups to quantify costs can be problematic (box 
F.7).
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Problems with the use of focus groups to identify the cost of regulation

	In benchmarking the cost of business registration, the Commission attempted to construct focus groups of recently‑registered businesses in different industries. This attempt was largely unsuccessful due to a lack of businesses willing to participate. Furthermore, the idea that these focus groups would be able to provide data on a wider range of regulatory costs in later studies did not eventuate. 

More often than not, businesses themselves cannot say how much a certain regulation or requirement costs them. This means that even resource intensive focus groups and interview-style surveys may not be able to collect reliable information on the cost of a certain regulation to a relatively efficient business.

	Source: PC (2008b).

	

	


Synthetic cost method

The synthetic method defines a representative business and then estimates the costs for this business to comply with regulation. Compliance with the regulation is usually broken down into steps. Expert assessments or surveys are then used to estimate the time taken for each step. This method may be supported by a tool like the Standard Cost Model which is used by the World Bank for the Doing Business indicators and the OECD (box 
F.8).

A significant concern with the synthetic method is the distribution of actual businesses around the synthetic or ‘average’ business. The Australian Chamber of Commerce and Industry (ACCI) in its submission gave several reasons why small businesses may bear disproportionate regulatory costs, even where regulations apply uniformly across the economy (ACCI, sub. 4). In cases where this difference is significant, a representative business would not reflect the experience of both small and large businesses. It is important to address the question of distribution even if only a qualitative assessment is possible.

In benchmarking the cost of business registration, the Commission aimed to ‘triangulate’ data from regulators, synthetic analysis and business feedback to establish representative estimates. In practice, synthetic analysis was not sufficiently comprehensive and business response rates were too low for the data to provide reliable comparisons across jurisdictions. Consequently, the aggregate time cost estimates were based on data provided by the regulators (PC 2008b).
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International benchmarking methodologies: OECD and World Bank 

	The OECD in 2007 undertook a limited pilot exercise in 11 OECD countries to measure administrative burdens in the road freight sector, in regards to hiring a worker and operating a vehicle during a year.
The OECD’s Red Tape Assessment project (RTA) was conceived to take up the challenge of using cross-country comparisons of administrative burdens for similar business activities as a tool for identifying possible simplification measures in each of the participating countries. (OECD 2007, p. 9)
The benchmarking methodology used was the Standard Cost Model (SCM). The time it takes a ‘normal efficient business’ to comply with an information obligation was estimated based on interviews of typical businesses. These data are indicative proxies on administrative burdens rather than representative data.
The methodology behind the World Banks’ Doing Business indicators is also based on the SCM and is essentially the same as for the OECD study above, except that the coverage is much broader — 183 countries and across a range of industries — and time and cost estimates were collected from legal and financial professionals rather than directly from businesses.
The Doing Business data are collected in a standardised way. To start, the Doing Business team, with academic advisers, designs a survey. The survey uses a simple business case to ensure comparability across economies and over time — with assumptions about the legal form of the business, its size, its location and the nature of its operations. Surveys are administered through more than 8,200 local experts, including lawyers, business consultants, accountants, freight forwarders, government officials and other professionals routinely administering or advising on legal and regulatory requirements. (World Bank 2010, p. 110)
The SCM is often used to calculate administrative burdens across an industry or nation via the formula:

N x W x T

N = the number of businesses affected by the obligation

W = the hourly tariff of those involved in meeting the information obligation

T = the number of hours taken to meet the administrative obligation in a year
The SCM does not measure the true level of the administrative burden, rather, it produces a standardised set of numbers which provide an overall picture of regulatory burden. For example, it assumes that a particular obligation takes a set time and does not take into account the circumstances which might cause the length of time to vary.

	Source: OECD (2007b); World Bank (2010).

	

	


Survey of legislation

Simplistic measures such as the number of pages of legislation are easy to report but may have little relationship to the burden imposed by regulation. However, such quantity benchmarking is still quite common (box 
F.9).
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Benchmarking the quantity of regulations

	In the Commission study on the quantity and quality of benchmarking (PC 2008a), quantity measures were used. However, the report also noted several shortcomings of measuring the number of regulations as a proxy for regulatory burden on business.

· Only those regulations aimed at regulating business or with substantial impacts on business should be included. However, regulation databases, such as Federal Register of Legislative Instruments, cannot be sorted for these kinds of features.
· Quasi legislation also imposes burdens but is usually not taken into account.
· Rather than counting the number of regulations, the number of requirements imposed by regulation is likely to be a more meaningful measure of burden. The Canadian province of British Columbia has followed this approach (appendix G).
· Even a total number of requirements would require some analysis of how significant each requirement was before an accurate picture of regulatory burden could be used to compare jurisdictions.
On top of these limitations, implementation and enforcement of regulation can have a greater impact on regulatory burden than the way the regulations are spelled out.

	Source: PC (2008a).

	

	


A more sophisticated approach than counting pages in regulation is comparing legislative requirements across similar legislation, for example the requirements for registering a business. The requirements can be assessed against criteria such as anti-competitiveness or degree of prescription. Variations in standards, definitions and other elements of the regulation can also be useful to identify as, while they may not be an issue for businesses operating in a single jurisdiction, they may impose additional costs on business operation across jurisdictions.

Such analysis needs to be balanced by the way regulation is enforced in practice. For example in the Commission’s benchmarking planning and zoning study (PC 2011d), the legislative time limits for development assessments were benchmarked, and were found to be different from the median and average times actually taken by regulators (box 
F.10). This type of legislative comparison is more difficult, but useful for highlighting the difficulties faced by businesses wishing to operate across jurisdictions.
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Statutory time frames for development assessments

	All planning and zoning systems have a requirement for certain development proposals to be assessed by the regulator. All the jurisdictions also have time limits for these assessments — as a discipline on regulators — embedded in relevant acts and regulations. Jurisdictions that impose shorter timeframes should be less burdensome on businesses because of lower holding costs. However, in a recent benchmarking exercise (PC 2011d) the Commission found that the following differences made it difficult to present a simple comparison.
· ‘Stop the clock’ provisions allow some time taken to not be included in the timeframe, and these varied between jurisdictions.
· Jurisdictions had different timeframes applying to different types of development applications, and these types did not line up exactly.
· The legislated timeframes didn’t necessarily apply to all applications, for example if they were processed by a different regulator.
· Extensions were allowed in most jurisdictions but for different reasons, and some were easy for regulators to obtain while others were not. One jurisdiction had a base time limit of 14 days but could allow up to 196 days for different application types and cumulative extensions.

· If a regulator fails to meet the deadline, the implications for business vary. In two jurisdictions they are granted a deemed approval, in others, it is a deemed refusal which then has to be appealed.
Maximum statutory timeframes for development assessment: lowest and highest
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The way regulation is implemented can often impact more on business than the letter of the law. Actual time taken to assess developments (median and mean) was also benchmarked and found to be above the ‘maximum’ statutory times in four jurisdictions.

	Source: PC (2011d).

	

	


Choosing benchmarks and finding data

Benchmarks should always be seen as signals rather than definitive indicators. The right choice of benchmarks, however, can minimise the number of times that a misleading signal is sent. (Green 2006, p. 3)

Benchmarking methodology centres around choosing indicators for which data is available or can be created. It is often impossible to directly measure the outcomes of regulation — for example the reduction in food borne illnesses achieved by food safety regulation — so a range of related indicators are benchmarked, such as the total number of food borne illnesses, or the number of food safety inspections conducted. Box 
F.11 lists suggested indicators for electricity regulation.
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Electricity liberalisation in Europe

	Following the liberalisation of energy markets in the European Union (EU), Green (2006) sought to create a list of benchmarks to assess the progress of liberalisation across countries. Regulation was one part of the benchmarking program.

Knowing what aspect to benchmark is particularly difficult when benchmarking regulation. For example, if the market is functioning well, less regulation is better, but it is difficult to design a set of indicators with this level of sophistication.

Green’s suggested list of indicators broadly covered the following:

· freedom and independence of regulator (appointment, financing)

· availability of information, both from and to the regulator

· ex post assessment of regulator decisions
· performance: a social cost benefit analysis of regulation

· cost of the regulatory agency per customer

· trend in electricity prices

· incentives for regulator to be efficient and meet deadlines.

	Source: Green (2006).

	

	


Choosing which jurisdictions to benchmark against
Australia’s federal system creates learning opportunities across its state and territory governments. International benchmarking across countries has also been found to be valuable where systems have significant commonality. For example, the food safety benchmarking exercise (PC 2009b) included New Zealand alongside Australian jurisdictions. It showed that there were numerous regulators in Australia  undertaking the same regulatory tasks whereas only one regulator in New Zealand was responsible for these same regulatory tasks. In a study of the United Kingdom (UK) rail network (Department of Transport (UK) 2011), eight other countries were benchmarked in relation to the rail network and other industries were also benchmarked in relation to common elements such as asset management.

Benchmarking regulators
The approach followed by a regulator can be largely conditioned by the legislative base (see also Appendix H). This is illustrated in the following recollections of a former regulator, attached to WSP Group’s submission (sub. 1): 
At one stage one water authority in Victoria had 26 separate licences and 226 pages of prescriptive conditions. They now have a single corporate licence with 3 pages of outcome-based obligations. They would send in 400 pages of monitoring data, ‘that we would pretend to read and if we did read it we often wouldn’t really understand it.’ The EPA changed the law in Victoria so each company has the option of sending in a one-page statement signed by the CEO and that signature gave the regulator the assurance of the company delivering the compliance that was stated there. This ‘freed up the regulator’s resources to send people out inspecting sites, doing random orders, so that we could check and verify in a much more productive way than what was going on.’ (attachment 4, p. 3)
However, it is widely considered by business groups that much of the unnecessary compliance costs imposed by regulation is also due to the way regulators administer regulations rather than the nature of the regulations themselves. For example, the Property Council (sub. 7) stated:

Regulatory stringency is usually too high
· Even when regulation is legitimately needed, it is often applied too broadly, and captures businesses which weren’t the intended target. 

· The concept of regulation representing a minimum standard, in order to eliminate poor practice, appears to be outdated, with 'good' practice now a common goal. (p. 7)
This suggests that benchmarking regulators could be useful to obtain a picture of the different approaches to the enforcement of regulation. Such an approach was undertaken in the Commission’s reports on the quality and quantity of Australian business regulation and on planning and zoning (PC 2008a; PC 2011d; box 
F.12).

It may also be useful to benchmark regulator behaviour specifically; that is, compare regulators either across one sector or more broadly. This may help identify low cost approaches to enforcing and managing regulatory systems. Aspects that could be compared include: resourcing; information requirements and how information is collected; education and assistance to increase compliance; whether a risk-based approach is followed; fee basis (cost recovery or other); and any powers the regulator may have to respond to changing risks and requirements, for example by reducing the information burden on business. 
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Examples of regulator benchmarks

	In its report on benchmarking business regulation (PC 2008a), the Commission benchmarked the quality of regulatory administration, across a range of measures. These included specific measures in the following areas:
· accessing information and lodging forms online

· fees and charges

· timeliness of response

· appeal mechanisms

· mutual recognition

· enforcement of regulation.

In its report on benchmarking planning and zoning (PC 2011d), the Commission considered aspects of regulator activities, including:

· inputs — financial resourcing, fees charged, staff time for assessing development applications and for more strategic land use planning, staff qualifications, staff remuneration, staff turnover

· performance — average and median days to process development applications

· application of regulations — infrastructure charges were found to vary across different local councils within the same state, where legislation was the same but local needs varied and regulator (council) attitudes also varied.

	Source: PC (2008a); PC (2011d).

	

	


Different organisational models, such as ‘super-regulators’ (so that business deals with just one regulator instead of several), or regulator independence, could be benchmarked to identify potential gains in efficiency or effectiveness. The Commission (PC 2009b) found that quite different organisational models were used among different Australian jurisdictions to regulate food safety. Surprisingly, in this case, business did not report greater duplication and inconsistency for the more devolved models except in the regulation of internationally traded food. Both performance and process benchmarking could yield important information for reform opportunities.

Countries generally considered front-runners in regulatory practice (such as the Netherlands and the UK, as well as Australia) are increasingly turning their attention to regulator behaviour, with a number moving toward risk-based approaches to regulation (VCEC 2010). In Australia several leading practice guides for regulators have been developed in recent years, including:

· Australian National Audit Office (ANAO) (2007) Administering Regulation: Better Practice Guide
· Queensland Ombudsman (2009) Tips and Traps for Regulators
· New South Wales (NSW) Better Regulation Office (2008) Risk-Based Compliance
· Consumer Affairs Victoria (2008) Better Business Regulation.
How are the reform options assessed?
Leading practice can be identified through comparison of costs and outcomes across different jurisdictions. If the outcomes are substantially the same, the focus is on identifying the jurisdiction with the least cost approach to achieving this outcome. Often a set of activities are benchmarked rather than just one. However, outcomes usually vary, and higher compliance costs may lead to better outcomes (for example, lower incidence of food borne disease), so benchmarking costs alone will not provide a complete picture of cost-effectiveness. In this case outcomes should be benchmarked along with inputs (costs).
Once more cost-effective practices are identified, the next question is whether those practices are transferrable to other jurisdictions. Jurisdictions may differ in many respects such as demographics and the institutional framework in place. For example, some aspects of the Australian Capital Territory (ACT) planning system are a result of the leasehold system and the absence of local councils.
Transferability and leading practice options were considered in the Commission’s planning and zoning study (PC 2011d), after being tested with the study’s advisory panel (box 
F.13). However, benchmarking studies may not analyse the transferability of approaches across jurisdictions. For example, the Commission’s food safety and OHS studies (PC 2009b; PC 2010a) did not focus on whether outcomes were achieved and whether they could have been achieved better; rather the focus was on documenting the differences in the regulatory systems (rules, regulators and processes). However, the quantitative and qualitative data provided a useful input into more detailed analysis of options for improving the national coherence of this regulation. 
Moreover, regular benchmarking and indexes do not usually focus on options. The World Bank’s Doing Business exercise, for example, offers no analysis, relying exclusively on country rankings to suggest which countries might offer some lessons and which should be seeking such guidance. 
Do not delete this return as it gives space between the box and what precedes it.
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Planning and zoning — leading practices

	Leading practices were identified in the Commission’s planning and zoning study (PC 2011d) where elements of planning regulation were likely to be transferable to most or all jurisdictions. Sometimes this meant stating leading practice principles and some key elements rather than detailed practice of how to implement those principles. For example, timeliness and transparency are principles that can be applied to any system but do not need to be applied in a uniform way. In other cases, common elements were drawn on to show leading practice that was likely to be generally applicable. For example, a risk-based approach to development assessment — whereby applications are streamed into different processes depending on the level of risk and hence assessment required — was considered leading practice, and was already being used in all jurisdictions, but to varying degrees and with different levels of success.

	Source: PC (2011d).

	

	


What are the governance arrangements for benchmarking?
The governance arrangements — or notably, the degree of independence or transparency of the review — should be designed to lend credibility to the data provided by the benchmark report. It is desirable to consult with the jurisdictions and countries to understand the sources of differences in the approaches to regulation. Such consultation can also improve the influence and acceptance of the benchmarking results by engaging stakeholders and creating an understanding of the need for reform.
Independence of the review team

The major benchmarking studies considered in this appendix were all conducted by an independent body. Such independence gives confidence to both the regulator and the regulated that the exercise is not biased, and also makes use of specialised skills available in standing review bodies. 
The OECD (2010g) commented on the importance of an independent and credible review team in relation to the Commission’s benchmarking reports.
…. the credibility of the institution conducting the benchmarking, as well as clarity on the methodology and assessment criteria are essential to ensure jurisdictions’ buy-in and ultimately the effectiveness of benchmarking. Australia provides important examples of both practices. (p 56)
Consultation processes and transparency

Commission benchmarking studies include high levels of consultation and transparency, including:
· calls for submissions

· meetings with stakeholders

· publicly available draft and final reports.
Consultation is valuable because benchmarking needs to draw on specialised knowledge to identify the problems and test the solutions. Stakeholders may have very different conceptions of issues and reform needs, so it is important to consult widely. There are also some things that stakeholders will say privately but not publically. Many aspects of a regulatory system are difficult to map out for consistent benchmarking or even identify based on desk research alone. This is because not all processes are documented, let alone actual practices.

Commission benchmarking studies have also included an advisory panel composed of representatives from the central agencies in each state and territory government and the Australian Government. The role of the advisory panel in these studies was to assist in communication between the Commission and the regulators. For example forwarding questions and requests for information to the right people in the relevant department helped to provide a ‘reality check’ for results, and to promote state and territory ownership of the report and its conclusions.

How much does benchmarking cost?
The cost of benchmarking can be quite high. It often requires surveys to obtain data that is not available or not available in comparable form. The nature of the data requirements and the scope and type of surveys conducted determines much of the costs involved. Costs are also incurred by participating regulators, government agencies and businesses that respond to surveys or otherwise provide data.
Some examples of the range of costs are described below.
· The Commission’s Benchmarking report, stage 1: indicators of the quantity of regulation and quality of regulatory processes (PC 2008a) and business registration (PC 2008b): $2 285 000.
· The Commission’s Benchmarking report stage 2: food safety regulation (2009b) and occupation health and safety regulation (2010a): $1 886 000.
· The Commission’s Benchmarking report stage 3: zoning and planning regulations (2011d) $1 715 000 (PC Annual Reports 2008-09, 2009-10).
· The Department of Sustainability and Environment, Victoria, created a database for ongoing reporting of planning permit indicators $1.5 million over three years (design and implementation) and $300 000 per annum as ongoing costs (PC 2007a, p. 154).
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How effective has benchmarking been in promoting regulation reform?
Various features of benchmarking promote regulation reform. Benchmarking studies have the potential to identify where countries or jurisdictions have fallen behind others, which can inform governments about reform opportunities. Where the studies are public, the comparisons can stimulate public interest and pressure for reform. 
During 2005-06 the World Bank (2006b) claimed that the Doing Business survey had prompted some 43 countries to reduce the regulatory burden for business start-up by simplifying procedures, lowering costs and reducing delay. While not possible to conclusively prove that those reforms would not have happened in the absence of the report, the World Bank (2006a) found:
… for example, the number of new business registrations in Serbia and Montenegro jumped 42% after the minimum capital requirement for company start-up was cut from $5,000 to $500, and the number of days to open a business from 53 to 13. (p. 1)
There are some limitations to the Doing Business rankings. For example, the analysis is based on a standard business model which may not reflect normal business experience in every case. A shift in the rankings of a few places is not likely to be statistically significant. However, a simple country ranking is easily understood by politicians and journalists and this simplicity lies behind much of the influence of the Doing Business indicators.

The OECD also conducts regulation benchmarking, including benchmarking product market regulations to measure regulatory improvements, such as through reducing barriers to entry (OECD 2010d). The main value of these indicators appears to be in facilitating analysis of regulatory policies and driving research of the impact of regulation on economic growth. Drawing on this, a recent study by the OECD on lessons from ten years of product market reform concluded that there was still scope for reform in Australia with Australia ranked 11th of 27 countries (Wölfl et al. 2009).
The Commission’s benchmarking studies have not included recommendations and tended to attract less media coverage than some other reports. However feedback from state and territory governments, and from regulators, suggests that these benchmarking studies have contributed to reform by providing information on, and raising awareness of, the costs of regulation, as well as allowing jurisdictions to identify leading practice. They have also helped central agencies apply pressure for regulatory reform.
In response to the Commission’s food safety study (PC 2009b), COAG members agreed to the development of a new intergovernmental agreement on streamlining food regulation advice (COAG 2009). For other studies it may take more time to see tangible results and additional supporting research may be required. But in other cases,  such as OHS (PC 2010a), significant reform had already been agreed. In this case, the benchmarking study was perceived to have maintained the momentum for reforms to achieve national harmonisation. It also raised particular issues, such as the treatment of bullying by OHS regulation, which may warrant attention in the future.
F.
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What makes benchmarking work well or not?
How well does benchmarking identify areas needing reform?
As discussed, international and cross-jurisdictional benchmarking can highlight areas where a country or jurisdiction is lagging. When done well, benchmarking results can provide a first step in identifying areas needing reform. 
However, further investigation will generally be required, as indicators are typically blunt and many not reflect actual circumstances. For example the Chinn-Ito index, which is the most commonly used indicator of capital account openness in recent empirical literature (based on International Monetary Fund data) ranked Australia as among those countries less open to international capital flows because of Australia's Foreign Investment Review Board requirements to screen foreign direct investment inflows (OECD 2011). However, the board has only rejected one investment proposal in the past 10 years and, in practice, Australia is a recipient of significant foreign investment, suggesting a high degree of openness to cross-border capital flows.

Benchmarking can help identify which regulatory systems (or areas) may have potential for reform. Priority areas are chosen where there are significant differences observed in practices or outcomes. The presence of significant differences raises the question of what is driving these differences and which system works best. For example, the Commission included New Zealand in its benchmarking of food safety (PC 2009b). This was valuable because there were important differences in how the two countries regulate the safety of food exports and imports.
COAG (2007) anticipated that the Commission benchmarking program would determine areas where further review would be advantageous.

Benchmarking the compliance costs of regulation will assist all governments to identify further areas for possible regulation reform. (p. 10)

More specific benchmarking can help identify regulations that could be changed, removed or applied differently to improve the performance of the overall system (see below).
Assessing future priorities for benchmarking

There are many areas that could benefit from benchmarking across Australian jurisdictions to identify leading practice and develop new regulatory solutions. Five criteria can usefully be applied to selecting priorities (PC 2008b):
1. there are differences in either the regulation itself or in the administration and enforcement of that regulation

2. the benchmarking analysis of the regulation or its enforcement/administration should contribute to either current or proposed reforms

3. there appears to be a difference between jurisdictions in the cost the regulation or its enforcement/administration imposes on business

4. where there are differences in the costs imposed by regulations, those differences do not appear to be matched by a difference in the effectiveness of those regulations

5. it appears feasible to construct indicators which will enable informative benchmarking across jurisdictions, wherever possible based on existing data. (p. 65)
Furthermore, in determining future priorities the scale of cost differences should be significant for business. Benchmarking should be applied to areas where there is concern about excessive compliance costs, rather than areas where the costs are well recognised as appropriate (such as police checks for child care staff) (PC 2008b).
How well does benchmarking identify better alternatives?
As noted, benchmarking is well suited to identify leading practices within Australia’s federal system. How well it does so depends firstly on making a credible link between the regulations and performance. Even where the report findings are not immediately accepted or implemented, the findings may be used for further investigations.
Findings of leading practice help to focus reform efforts, but solutions can also be inferred from the data presented by the report. That is, jurisdictions can learn from the jurisdiction with the best score in any particular area. For example, the Commission (PC 2009b) identified several food regulators who ‘had the broadest suite of what could be described as good governance practices (including targeted assistance programs and client feedback mechanisms) leading to the lowest business compliance burdens’ (p. 154).
The key challenges to doing benchmarking well, and applying the results, are the availability of comparable data and the transferability of lessons or leading practice. Benchmarking may also be criticised for seeming to provide a level of accuracy it does not lay claim to. This problem is more acute when quantitative measures are used based on standardised ‘average cost’ formula.
Transferability

In its benchmarking planning and zoning study (PC 2011d), the Commission found that each jurisdiction had a planning system that had evolved independently, so while there were some broad commonalities, the structural differences were significant. This created challenges for benchmarking, because it was difficult to determine if the same thing was being compared when terminology and processes were so different. Furthermore, comprehensive data were only available in a few jurisdictions, so large surveys of regulators were undertaken.
However, lessons from benchmarking across jurisdictions domestically are more likely to be transferrable than from benchmarking across countries. (For example, New South Wales has more in common with Victoria than Japan.)
Data quality and comparability

Even if the data are reliable, data may not be easily comparable (box 
F.10). Comparable data should be collected in the same way, relate to the same period of time and be defined consistently.  As noted by Green (2006):
The key to benchmarking is collecting comparable data from each country, and using it to infer how well that country is performing. (p. 2)

Synthetic cost estimates can be misleading when compliance costs are not uniform across businesses, but vary with the scale and nature of the business. When the distribution of burdens is highly skewed, businesses at the high cost end of the tail must be considered.
Some other issues with data quality and usefulness were identified in the Commission’s 2007  feasibility study (PC 2007a; box 
F.4). The Commission found that it was not feasible to attempt to measure incremental compliance costs directly, because business accounting systems did not identify these separately. Also it was not possible to construct an index to gauge the overall levels of regulatory burden on business across jurisdictions. 

The OECD (2007b) also found comparability of data to be a major hurdle in its Comparing Administrative Burdens Across Countries exercise, which led to nine out of 17 indicators being excluded from analysis, and two out of 13 countries not being benchmarked.
Nevertheless, difficulties with obtaining and reporting data are not a reason to avoid quantitative benchmarking. Some degree of quantification is valuable for preserving analytical rigor. Quantification is desirable but not always achievable, in which case qualitative or process benchmarking is also useful.
Use and misuse of indicators
The purpose of benchmarking is usually to rank jurisdictions, which raises the question of which approach is appropriate, especially when the underlying reality may be complex. For example, the World Bank’s Doing Business indicators were criticised for giving a higher score for less regulation in seven of the 10 Doing Business indicators. It was argued that such a score does not necessarily reflect whether the country’s regulatory regime is optimal (in terms of outcomes achieved at reasonable cost) or is simply too underdeveloped. Further, lower taxes improve a nation’s score on the ‘paying taxes’ indicator, but this approach gives top scores to tax havens and implicitly discounts the fact that tax revenues might be spent in some ways that benefit the business climate. Some of these criticisms were subsequently addressed. Doing Business now gives zero scores to a country with no regulation in an area or if regulation does not meets minimum standards.

This experience suggests that the results of benchmarking may not provide sufficient information to identify regulatory problems and solutions, and in some cases it will just form one part of the evidentiary base for reform. That said, benchmarking results are still useful to point to areas where further investigation is warranted.
Ranking or aggregating data may create interpretative problems if the appropriate qualifications are not understood by the target audience. One way to avoid this is to present the data ‘as is’ without further analysis or synthesis (as the OECD does with its Social Indicators). Ranking can create pressure for reform only if the data and methodology are credible. Less analysis may be appropriate for programmed or periodic benchmarking as it allows policy makers to apply the data. They may be more likely to appreciate the limitations of the data. It may also be inappropriate to rank data where opinions differ as to whether more or less of something is necessarily better (or worse), for example the number of children in child care (SCRGSP 2011).
Suitable information should be provided for users on what the indicator does and does not measure. No single indicator can give comprehensive information for reform or improvement.  Some things are measurable and others are not. However, that does not mean only measurable information is valuable.
How influential is benchmarking in promoting reform?
Comprehensive benchmarking exercises demonstrate the need for change, identify the options available among ‘peers’, and can thereby create political pressure for reform. 

Areas of reform potential are highlighted through measuring the strengths and weaknesses of each jurisdiction. The data reported, whether quantitative or qualitative, represents tangible evidence to support criticisms of the system and calls for reform. Stakeholders often know the main problems, but independent evidence can secure wider support for change. Consultation can be critical to drawing out ideas, as can presenting them in an accessible format from an independent source. 
Some benchmarking exercises highlight leading practices that other jurisdictions can use to model their own reforms or use collectively for regulatory harmonisation. An analysis of how findings can be applied in other jurisdictions would complement the benchmarking exercise. It may not be appropriate to highlight leading practices if the differences between jurisdictions are too great, as for large scale international benchmarking such as the Doing Business indicators.
As noted, ranking jurisdictions, where appropriate, can create pressure for reform. However, this kind of ranking may not always be useful in the Australian context:

Although the World Bank Doing Business reports are suitable for looking at a ‘league ladder’ and identifying significant differences, it is unlikely that the survey approach is refined enough to identify differences in regulatory burdens between Australian jurisdictions, where differences in compliance costs could be relatively small. (PC 2007a, p. 45)

A constituency for change can be created through consultation and ‘buy in’ to the benchmarking process. The advisory panel process in the Commission’s benchmarking for COAG has helped create wider ‘ownership’ of the report, as well as increasing the quality of the content and therefore the likelihood of reform.
What is the return on the review effort?
The key challenges to doing benchmarking well and applying the results are: 
· the availability of comparable data
· the transferability of lessons or leading practice. 
If the data quality is sound and the methodology is sufficiently robust and transparent, results can withstand criticism and identify tried and tested regulatory processes that lead to better outcomes. Independence and credibility of the review body also promotes confidence in the report’s findings. 
However, high quality benchmarking studies are expensive both in terms of the direct cost of running the review and the time and effort required from industry and regulators. The Commission was asked to benchmark the cost of business registrations in response to industry concern that this was a high cost area, but found that while costs varied significantly between jurisdictions, costs were not great (PC 2008b). Greater attention to prioritisation may not have seen this topic identified.
The timing of a report is also relevant. The food safety study (PC 2009b) was well timed because this area was being considered for regulatory change. The OHS study (PC 2010a) took place simultaneously with reform efforts following a separate review. The Commission understands that it nevertheless helped maintain momentum for reform. However, benchmarking should ideally be conducted prior to developing reform options. 
The strengths and weaknesses of benchmarking are summarised in table 
F.1.

Table F.
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Strengths and weaknesses of benchmarking reviews

	Discovery — How well does the approach identify areas of regulation that are imposing high costs and distortions that need reform?

	Strengths
	· Highlights areas where a country or jurisdiction is lagging 

· Results can take regulator practice into account

	Weaknesses
	· Comparative data may not be available or may be expensive 

	Solutions — How well does the approach identify alternatives (removing or amending regulation) that would significantly improve outcomes?

	Strengths
	· Benchmarking identifies actual alternatives in use and leading practices can be identified

· Can be used as a first step in the reform process

	Weaknesses
	· Approaches may not be transferrable across jurisdictions

· Indicators may be misinterpreted
· Performance benchmarking does not allow for identifying the best option if not already in operation in one of the jurisdictions

	Influence — How influential is the approach in promoting reform?

	Strengths
	· Ranking jurisdictions creates political pressure for reform in jurisdictions that are lagging
· Consultation processes such as an advisory panel can be effective in promoting accuracy and ownership of the report and its findings

	Weaknesses
	· Reports need to be well timed 

	Cost-effectiveness — What is the return on the review effort?

	Strengths
	· High payoff to review effort where areas for review are prioritised well and consultation and cooperation is extensive

	Weaknesses
	· High direct cost of running the review and cost to industry and regulators to participate

· High cost of obtaining new survey data, which is often necessary
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