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Principles-based reviews
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	Key points

	· Principles-based reviews apply a common principle as a screening mechanism to identify the need to review a regulation. The most generally applied principle is that restrictions on competition would need to be justified by other benefits to be retained. Other principles relate to national and international ‘coherence’. 
· In Australia, National Competition Policy (NCP) which applied over the period 1995‑2005 has been held up as a model for other countries.

· It included the screening of all legislation across Australia for anti-competitive effects and the subsequent review of some 1800 acts. This led to extensive reforms. 
· Australia also has met with some success in efforts to promote greater national coherence across state and territory regulations. 

· Assessments of reforms need to balance the benefits of a national approach against the costs. 

· Some reforms can take time, due to complexity and multiple stakeholders, and therefore not too many should be attempted at once.

· It is also important to avoid ‘lowest common denominator’ outcomes. 
· International agreements may also drive regulation reform. International obligations can often involve an increase rather than a decrease in regulation. But some areas — such as commitments to removing barriers to trade and investment and adoption of international standards — may be an impetus for regulation reform and, importantly, help prevent backsliding on reforms already achieved.

· Review programs generally work well when there is: effective political leadership; specification of commitments in advance and prioritisation of the reform task; and independent and transparent processes. 

· Care is needed not to stretch resources too thinly and to ensure that application of the principle does not preclude further review that might be needed.

	

	


The structure of this appendix is as follows:

· section D.1 — describes the main features of principles-based reviews

· section D.2 — provides examples of principles-based reviews to highlight how they are usually commissioned (the triggers), the methods used to identify the areas for reform, the assessment of alternatives to the regulation in place, and the governance arrangements of the reviews

· section D.3 — considers how effective (or not) principles-based reviews have been in promoting successful reforms to the stock of regulation

· section D.4 — draws out the lessons, making an assessment of the usefulness of principles-based reviews in: identifying areas of regulation that need reform (discovery); alternatives that would improve outcomes (solutions); promoting reform action (influence); and the overall return on the review effort (cost-effectiveness). 

These lessons are brought together with those from the other appendixes in chapters 3 and 4 of the final report.
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What are principles-based reviews?

Some reviews have established a set of principles which work as filters for reviewing regulation within a program of regulation review. Regulations are initially screened, with more detailed analysis for those regulations that fail against the principle. While they can have similar breadth, stocktakes and principle‑based reviews differ in that the former are complaints-based, while principles-based reviews adopt an analytical screening approach. 

The principle that has been most widely applied in screening both new and existing regulation relates to the costs of restrictions on competition. Such restrictions allow businesses (including government-owned businesses) to pass on higher costs to customers. Where this involves inputs into other economic activities (as with utilities and transport) these higher costs have a ripple effect on costs and productivity across the economy. Moreover, there is evidence that competition generally stimulates innovation, improving dynamic efficiency and the diversity of goods and services available in an economy (PC 2008e). For these reasons, the ‘principle’ that there should be no regulatory barriers to competition, unless the benefits are shown to exceed the costs, has wide acceptance. 
Under the National Competition Policy (NCP) Legislation Review Program (LRP) regulation was first screened for whether it restricted competition (box 
D.1). If it was found to do so, the restriction then had to be demonstrated to be in the public interest (a net benefit test) to be maintained. A number of other countries have applied the principle that any restriction to competition must be justified, and the Organisation for Economic Cooperation and Development (OECD) has undertaken competition reviews in many member countries (OECD 2011b). The competition principle is also now applied as part of the assessment of new regulation in all Australian jurisdictions. 

Another principle behind regulatory reform programs has been national harmonisation of regulation across jurisdictions where this is shown to be nationally beneficial. It is generally accepted that enterprises should not face additional regulatory costs in conducting their activities across jurisdictions unless the regulatory differences are in the interests of the wider community. The scope to reduce the costs stemming from inconsistencies, overlap and duplication in regulation across jurisdictions is a primary motivation for the Council of Australian Governments (COAG) National Reform Agenda (NRA) Seamless National Economy (SNE) program of reforms. As changing regulations is not costless, and will often affect more businesses and NFPs than those trading across jurisdictions, the net benefit test must also be applied — but in this case without reversing its onus. That is, do the benefits of harmonisation, standardisation, or other approaches to improving national coherence, exceed the costs of change and the cost of no change.

Another related source of reviews derive from international agreements. These can cover a range of areas including trade and investment,  labour market regulation, and environmental regulation. For emerging economies, for example, achieving accession to the World Trade Organization (WTO) can provide a powerful trigger for the review and reform of domestic regulation (Evenett and Braga 2005). The potential for international agreements to drive domestic review and reform for countries with open trade and capital markets such as Australia, are less strong. For many international obligations, a removal of unnecessary regulatory burdens on business is not a focus and they can involve an increase rather than a decrease in regulation. Others, such as reciprocal commitments to removing barriers to trade and investment, may be an impetus for regulation reform and, importantly, can help prevent backsliding on reforms already achieved. 
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Australia’s NCP legislation review program

	In April 1995, the Australian and state and territory governments committed to the implementation of a wide-ranging National Competition Policy (NCP) by signing the Competition Principles Agreement (CPA). An important element of the CPA was a commitment by governments to a Legislation Review Program (LRP) under which all jurisdictions reviewed their regulation in regard to the impact it had on competition. This was the first time there had been a comprehensive and coordinated review of existing legislation at the federal, state and territory levels in Australia.

The CPA required each party to develop, by June 1996, a four year timetable (subsequently extended by six years) for the review and, where appropriate, reform of all existing legislation that restricted competition. Significant incentive payments were made by the Commonwealth to the States and Territories based on their performance. The National Competition Council (NCC) was created as an independent body with responsibility to oversee and report on the performance of the review and to advise the Federal Treasurer regarding eligibility for the incentive payments.

Overall, the LRP resulted in the identification of around 1800 laws regulating areas of economic activity for review under the NCP. The legislation was separated into priority and non-priority areas, to identify legislation most likely to have significant restrictions on competition. Reviews were undertaken by each jurisdiction according to agreed assessment and review criteria. In aggregate, governments reviewed and where appropriate reformed around 85 per cent of their nominated legislation. For priority legislation, the rate of compliance was around 78 per cent (NCC 2010).

A Productivity Commission review in 2005 found that the LRP had played an important role in winding back barriers to competition and efficiency across a wide range of economic activities as diverse as the professions and occupations through to transport and communications. It also found that most of the NCP reforms were in place and that overall NCP had yielded substantial benefits to the Australian community. Reforms outstanding at the time of the Commission review varied by jurisdiction but included pharmacies, taxis, agricultural marketing arrangements and liquor licensing — though there has been some incremental reform since, for example in agricultural marketing restrictions.

NCP was completed in 2005 and was succeeded by COAG’s National Reform Agenda with its own regulatory reform stream. The competition principle remains an important part of Australian regulatory policy, and is applied as part of the assessment of new regulation in all Australian jurisdictions.

	Sources: NCC (2005; 2010); PC (2005b).
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How have principles-based reviews been used?

This section draws on examples to discuss how principles-based reviews are usually initiated, what methods are used to identify problematic regulations, how the options for change are assessed, and the governance arrangements commonly used by principles-based reviews. The latter includes the independence and transparency of the review process, the opportunity for stakeholders to engage, and any requirements for governments to respond to recommendations. The final issue considered in this section is the cost of conducting principles-based reviews.

How are principles-based reviews usually initiated?

The triggers for establishing a principles-based regulation review program most often arise from a growing recognition of the emergence of a particular set of regulatory problems rather than one-off events, such as regulatory crises. Of course, specific events such as highly publicised instances of regulatory failure or the release of an influential report may provide the final impetus or tipping point for the launching of a review, though such reviews are not usually principles-based. The recognition that a broad-based regulatory problem exists usually arises as a result of a growing weight of evidence from a range of sources, including both in-depth analytical reviews and broader reviews that identify cross-cutting issues (or themes) across different industries or types of regulation. 

For example, Australia’s NCP initiative stemmed from a growing recognition that, as Australia’s broader reform program in product and labour markets initiated in the early 1980s gathered pace, aspects of Australia’s wider competition policy framework were impeding performance across the economy and constraining the scope to create national markets for infrastructure and other services (PC 2005b). Pressures for reform came from a number of sources. For example, the Business Council of Australia urged governments to give more attention to the impacts on competitiveness of business regulation in Liberating Enterprise to Improve Competitiveness (BCA 1992). 

Other factors that contributed included:

· public inquiries and other research that increased awareness of the high costs of regulation imposed on the community

· emerging competition between the states to reduce red tape to obtain competitive advantage

· a recognition by governments of the benefits from greater economic integration with the passing of Mutual Recognition legislation (Holmes et al. 1996). 

In April 1995, the Australian and state and territory governments committed to the implementation of a wide-ranging National Competition Policy (NCP). This drew on the blueprint established by the Hilmer review (Independent Committee of Inquiry 1993) that was commissioned to investigate these issues. The Commission (PC 2005b) noted that, in effect, NCP represented the ‘consolidation and natural extension of the reforms of the preceding decade’. 

COAG’s  National Reform Agenda SNE stream, aimed at reducing the regulatory burden in ‘hot spots’ (where overlapping and inconsistent regulatory regimes were impeding economic activity), represented a natural follow up to the NCP reforms. The concerns underlying this initiative were not new, with a considerable number of earlier reviews and reform initiatives addressing these concerns (PC 2007d). Some impetus was gained though the work of the Regulation Taskforce (2006). Strong growth in the number of businesses operating across state and territory boundaries (an increase of more than 70 per cent in the five years to 2007 (ABS 2007)) reemphasised the need for regulatory reform to remove barriers to the operation of a national economy.

In the case of reviews aimed at improving international flows of goods and services, the triggers have ranged from multilateral initiatives (such as World Trade Organization (WTO) processes), regional and bilateral trade agreements, and industry or sector specific agreements on internationally comparable standards. Australia is party to a wide range of international commitments and standards (box 
D.2). The principles to be applied are determined by the particular agreement. For example, the Australia New Zealand Closer Economic Agreement, which came into effect in 1983, aims to eliminate barriers to trade and foster closer economic integration between the two countries.

What methods are used to identify regulations needing reform?

Principles-based reviews take a top down approach to identify specific areas for reform. The principle is effectively a screen or filter to pick out areas for reform from the larger set of regulations that are potentially within the scope of the reform. 

These approaches can have wide applications. For example, applications of the ‘no undue restriction on competition’ principle have ranged from screening regulation due to sunset for further attention, as well as being part of a regulation impact statement (RIS) of proposed regulation.
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Multilateral institutions affecting trade and investment

	The World Trade Organization (WTO) is the primary global forum for sovereign nations to negotiate and enforce agreements on the conduct of international trade and related matters. The WTO oversees approximately 60 agreements, which, in broad terms require all member governments to apply their trade rules in a consistent, transparent and, with some important exceptions, non-discriminatory way.

A range of other multilateral institutions have roles that either directly or indirectly influence trade and investment. The International Organization for Standardization (ISO) develops and promulgates standards across the economy, including in health, manufacturing, electronics, clothing, agriculture, food, construction, business organisation and services. In addition, specialist United Nations (UN) agencies develop and promulgate international standards and agreements in particular fields:

· The World Intellectual Property Organization (WIPO) oversees a range of international treaties dealing with the protection and enforcement of various forms of intellectual property.

· The Codex Alimentarius Commission sets internationally recognised standards, codes of practice and other guidelines concerning food safety and food production.

· The International Labour Organization (ILO) develops and promotes international labour standards. An ILO standard, once adopted by the organisation and ratified by a member country, has the force of international law. However, ratification is voluntary, and the ILO has no mechanism for enforcing compliance with its standards.

· The International Telecommunications Union (ITU) administers a binding global framework for international telecommunications regulation, covering radio and telecommunications standards.

While not established by a formal treaty, the Bank of International Settlements — through the Basel Capital Accords — specifies voluntary capital adequacy requirements for banks, as well as best practice guidelines for financial and banking supervision and regulation.

A number of multilateral environmental protection treaties also influence trade and investment. The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) includes bans on trade in some species, and a permit system for trade in others. In addition, the Basel Convention on the Control of Transboundary Movements of Hazardous Waste and their Disposal bans the shipment of waste from member countries to non-member countries. While the majority of multilateral environmental agreements do not entail trade restrictions, they do influence signatories’ domestic environmental standards, which in turn affects trade and investment. 

	Source: PC (2010d).

	

	


The OECD has conducted a series of country reviews of national competition laws and policies (see the OECD Journal of Competition Law and Policy). These reviews assess how each country deals with competition and regulatory issues, from the soundness of competition law to the structure and effectiveness of competition institutions. 

OECD countries have adopted a mix of approaches to competition policy. Some governments have implemented a form of competition assessment focused exclusively on new policies, while other OECD countries subject both new and existing regulation to a competition assessment. The OECD (2010h) notes that the latter approach is the most effective way to broadly improve the competitive environment, but it requires substantial political will. 

The competition principle has also been used effectively to progress regulation reform in developing countries. For developing countries embarking on their first program of regulation reform, the task can be particularly daunting. The ‘regulatory guillotine’ is a process developed to assist these countries to undertake a rapid assessment of their body of regulation to identify the areas for reform. It draws on the competition principle as a first screen, and has similarities with competition policy in Australia whereby the onus of proof is reversed so that regulators need to demonstrate that regulation that impedes competition has net benefits (box 
D.3).

There are many challenges in assessing the existing stock of regulation against the competition principle. The sheer volume of regulation means that prioritising which regulations should be reviewed first is critical. The OECD commonly cites Australia’s experience with competition policy in the 1990s, in particular the introduction of the LRP, as an example of a successful approach.

The LRP assessed whether regulatory restrictions on competition were in the public interest, and if not, what changes were required. This required all jurisdictions to review their regulation in regard to the impacts on competition. In a novel approach, the onus of proof was placed on those wishing to retain the regulation (business or government) to demonstrate that the regulation had a net public benefit that could not be achieved in a less restrictive way. The LRP resulted in the identification of around 1800 laws that needed review. Legislation was reviewed at a national and state and territory level, with most reviews being completed by 2001.
Commonwealth processes for identifying regulations needing reform under the NCP LRP are outlined in box 
D.4.
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The ‘regulatory guillotine’

	The regulatory guillotine’ is a trademarked name for a process for reviewing, removing and amending a set of legislation. It is designed to allow the rapid review of a large number of regulations, and eliminating those that are no longer needed. Drawing on specially designed software, reviewers are able to count the regulations that exist, and then review them against clear criteria, using a transparent process built on extensive stakeholder input.

The key steps in using the guillotine are:


· the government defines precisely the kinds of regulatory instruments to be included and the regulatory bodies  

· the government adopts a legal instrument — usually a law or decree — that sets out the process, schedule, and institutions

· the government creates a unit at the centre of government that manages the whole reform and carries out independent reviews 

· each regulation must be justified as meeting basic criteria. That is, as with Australia’s NCP, the burden of proof is on the regulator to defend why the regulation should be kept. Three typical criteria are: Is the regulation legal? Is the regulation necessary for future policy needs? Is the regulation business-friendly?   

· the regulation passes through three levels of review — by ministries themselves, by stakeholders, and by the central unit, which makes the final recommendations. In each review, unnecessary, outdated, complex, and illegal rules are identified

· the final recommendations are sent by the central unit to the Government or to Parliament for adoption as a single package

· surviving regulations are placed into a comprehensive electronic registry that improves legal security and transparency as it is maintained in the future.

This approach appears to have worked well in transition economies. A study of reviews in Kenya, Moldova, and the Ukraine by the proponents found that these reviews resulted in substantial numbers of regulations being eliminated, including a number of important regulations with substantial cost and rent-seeking implications. 

	Source: Jacobs & Associates (2011).
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Commonwealth processes for undertaking the NCP Legislation Review Program

	The Commonwealth Legislation Review Program (LRP) was conducted in accordance with the Competition Principles Agreement (CPA). The Commonwealth program identified and reviewed 101 pieces of primary legislation. The Commonwealth LRP was broader than that required by the CPA and included legislation that imposed costs or conferred benefits on business as well as those that restricted competition. 

A Council on Business Regulation (COBR) was established to help the Commonwealth Government identify priority areas of regulation for review and, once regulation had been reviewed, provide advice on reform options. The Council was chaired by the Chairman of the Industry Commission and included a broad cross section of social and enterprise interests.  The COBR, with the advice of its secretariat (Commonwealth Office of Regulation Review (ORR)) had an important advisory role in the determination of overall review priorities. It applied a number of criteria in determining which legislation warranted review, including that:

· the legislation had been the subject of complaints

· it had not been reviewed for some time (seven years)

· it had been identified by past inquiries as requiring review

· it had objectives which were no longer be relevant

· it had been difficult to administer or involved high compliance costs.

Overall rankings were determined by the Council and the ORR based on a consideration of the scope and impact (direct and indirect) of the legislation. This approach had the advantage of increasing independence of the process and ensuring that consistent criteria were applied in the determination of relative priorities.

The ORR provided guidance to departments and regulatory agencies on appropriate terms of reference and the composition of review bodies in relation to reviews under the Commonwealth LRP. In doing so the ORR developed a template terms of reference designed to be adapted by departments to fit the specific requirements of each review. The template had an extensive list of factors that the review body should take into account in reviewing legislation and associated regulations. This included whether the legislation/regulation restricted competition; the need to promote consistency between regulatory regimes; and compliance costs and paperwork burden. The Government required the ORR to advise the Minister for Financial Services and Regulation and the responsible portfolio Minister as to whether terms of reference met the CPA requirements and the Commonwealth’s legislation review requirements. In addition, while the ORR did not have a formal clearance role on the composition of review bodies, it was often consulted by departments. 

	Source: ORR Annual Reports (various years).

	

	


In 2005, a review of the NCP was conducted by the Productivity Commission. The Commission was also asked to consider areas for future reforms. Those areas identified included some key areas for national coordination, improvements in competition, and reform of human services. This laid the ground work, in part, for the development of the COAG’s NRA, which includes the SNE reform stream (box 
D.5). 
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COAG’s 27 national reform priorities

	COAG agreed in 2008 to a National Partnership to Deliver a Seamless National Economy (SNE) to progress national regulatory reform. The Business Regulation and Competition Working Group (BRCWG) implementation plan included an expanded business regulation and competition agenda to cover 27 deregulation priorities including the acceleration of some ‘hotspots’ that had been previously identified by COAG as priorities for reform. 

· The original 10 COAG ‘hotspots’ comprise: rail safety regulation; occupational health and safety; national system of trade measurement; chemicals and plastics; development assessment arrangements; national construction code/building regulation; environmental assessment and approvals processes; registering business names, Australian Business Number and related business registration processes; personal property securities; and product safety.

· The remaining 17 deregulation priorities comprise: payroll tax harmonisation; licences of trades-people; health workforce agreement; consumer policy framework; national regulation of trustee corporations; national regulation of mortgage broking; national regulation of margin lending; national regulation of non-deposit taking institutions; standard business reporting; food regulation; national mine safety framework; national electronic conveyancing system; oil and gas regulation; maritime safety regulation; wine labelling; directors’ liability; and a national system for remaining areas of consumer credit.

	Source: BRCWG (2008).

	

	


COAG’s NRA is developed and supported by a number of COAG working groups. COAG also established the COAG Reform Council (CRC) to report annually on progress in implementing the NRA. For the regulatory reform stream, oversight of the reform process, including identifying and agreeing on priority areas, is undertaken by the Business Regulation and Competition Working Group (BRCWG). The process followed for nominating the ‘hot spots’, or priorities for reform, is set out in box 
D.6. 
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Identifying priorities for COAG’s Seamless National Economy reform agenda 

	The Business Regulation and Competition Working Group (BRCWG) was tasked with identifying the first tranche of regulatory reform initiatives for the COAG regulatory reform agenda and the Seamless National Economy (SNE). The BRCWG considered the potential benefits to growth, productivity and workforce mobility and growth benefits from over 35 possible reform areas. These were drawn from a number of sources including issues with multi-jurisdictional implications that were suitable for reform, but had nonetheless proved resistant to reform in the past, as well as a number of areas that had been identified in reviews by the Productivity Commission.

These were evaluated according to the following factors:

· how wide is the reach of the regulation?

· how deep is the reach of the regulation? Does it have a significant effect on industries generating a large amount of GDP?

· how large are the costs to business and taxpayers of complying with the regulation?

· how damaging is the regulation to incentives for effort, risk-taking, entrepreneurship and innovation?

· how large are the impediments created by the regulation to workforce mobility and participation? 

Each area was then categorised according to the desired level of regulatory change; mutual recognition, harmonisation or a national system. Following this, COAG agreed in March 2008 to an implementation plan prepared by the BRCWG that expanded the business regulation and competition agenda to 27 deregulation priorities including some previously identified ‘hot spots’. In July 2008 the 27 priority areas, and a further eight competition reforms were reflected in a plan to develop the National Partnership Agreement to Deliver a Seamless National Economy. The Agreement was signed by states and territories in December 2008 and by the Prime Minister in February 2009.

	Source: BRCWG (2008).

	

	


Most recently, the Australian Government (BRCWG 2011) commenced consultations into a Future COAG Regulatory Reform Agenda (box 
D.7). 
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Future COAG Regulatory Reform Agenda

	The Australian Government released a stakeholder consultation paper on 22 September 2011. The paper set out 4 themes for the second round under the Seamless National Economy.
1. Environmental regulation reform — with a focus on greater use of regional planning and strategic approaches to environmental assessment and approvals. Reforms might include agreement on Commonwealth accreditation for matters of national environmental significance under the Environmental Protection and Biodiversity Conservation Act, and establishing national standards for environmental offsets. 

2. Enhanced workforce mobility and participation — with further reforms proposed to national licensing, and a proposal for harmonisation of conduct requirements.

3. Improving sectoral competitiveness — with a range of suggestions such as on-line single portal business reporting for small and medium enterprises, and initiatives to improve the competitiveness of: the service sector; suppliers to the mining sector (national approach to explosives legislation); and competitiveness of primary production including food processing.

4. Ensuring the benefits of national reform are maintained — through promoting comprehensive post implementation assessment of net benefits from key reforms. This could include assessment of consistency by the COAG Review Council, greater use of model regulations, codes of practice and other tools to ensure consistency, examination by the Productivity Commission of the consistency of compliance and enforcement approaches when conducting more general sectoral reviews, and development of COAG national principles to guide the development of future regulatory proposals with national market implications.

	Source: BRCWG (2011).

	

	


How are reform options assessed?

Assessing reform options for principles-based reviews can be undertaken in a number of different ways. Analytical frameworks for assessing the options for reform will vary depending on the principles used. 

For example, guidance on the analytical framework for NCP reviews was provided in the Competition Principles Agreement, which required that a review should: 

· clarify the objectives of the legislation 

· identify the nature of the restriction on competition

· analyse the likely effect of the restriction on competition and on the economy generally 

· assess and balance the costs and benefits of the restriction

· consider alternative means for achieving the same result, including non-legislative approaches (COAG 1995).

The extent of analysis undertaken varied, with substantially more analysis for the regulatory areas with high impacts (see appendix C for some discussion of in-depth reviews undertaken by the Commission for the LRP).

Weighing up the costs and benefits of national approaches

In assessing reform options for improving regulatory harmonisation across jurisdictions, whether national or international, a wide range of factors need to be considered including: 

· the number of businesses operating across multiple jurisdictions

· the likely extent of reduction in the compliance costs associated with the reform

· whether the optimal form of regulation is dependent upon the particular economic and institutional structure of the economy of the jurisdiction

· whether the costs and benefits are symmetric across jurisdictions. 

Some potentially important benefits arises from state level regulation. They include the ability to attune interventions to local circumstances. Local innovation, learning from other jurisdictions, and the gradual elimination of undesirable features that limit effectiveness and unduly restrict business, can lead to better outcomes over time and avoid the costs of uniformity. States and territories may also be able to respond more rapidly and effectively to the needs and circumstances of their constituents than could a national government, particularly with regard to the administration and enforcement of regulatory powers. 
It is these features that underpin the principle of subsidiarity — that regulation should be made and applied at the level of government closest to those being regulated (unless there is a good reason why this should not be the case). Nevertheless, such flexibility, and indeed, subsidiarity, is not incompatible with national policy coordination (PC 2009g).
Given these considerations and the costs/time involved in achieving improved regulatory harmonisation across jurisdictions, a careful weighing up of the likely costs and benefits is essential (box 
D.8). In practice, developing national approaches to regulation has proven time consuming. Negotiations tend to be extensive and protracted, and even with the best intentions, there is often no guarantee that the agreed approach will be implemented consistently and hence lead to an improvement over the status quo. The likely net benefits, therefore, need to be material to warrant embarking on such reforms (PC 2009g).
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The need for a nationally consistent approach to regulatory policy

	Nationally consistent approaches to regulatory policy can offer significant benefits, particularly where areas of common interest are readily identifiable. However, while the promotion of a national approach might appear prima facie to be a desirable policy objective, the benefits need to be weighed up against the costs.

Questions to consider in weighing up possible benefits of reform options include:

· are there large economies of scale arising from centralised provision or organisation (or alternatively, a reduction in regulatory duplication which can reduce real resource costs of policy making)?

· will the reform lead to reductions in transaction/compliance costs for business operating across multiple jurisdictions?

· what is the potential for the reform to open and integrate economies, enhancing trade and investment and economic welfare?

· will it lead to the elimination of negative externalities/inter-jurisdictional spillovers on other jurisdictions (for example, intellectual property)?

· does the mobility of capital and labour across jurisdictions have the potential to undermine the fiscal strength of the sub-national level of government (for example, differences in tax bases of welfare entitlements)? 

Questions to consider in weighing up possible costs of reform options include:

· will it lead to inefficiencies by imposing (harmonised) laws that are inappropriate for the unique conditions of a particular jurisdiction's economy? (In other words, is the reform likely to lead to harmonised but inefficient laws?)

· is there a likelihood of a loss of regulatory competition? 

· what are the likely resource costs for government, such as reviewing existing regulations and negotiating agreement on a more coherent regulatory framework?

· what are the likely transition costs for market participants — such as costs incurred in changing internal processes and documentation to comply with new laws?

· is there likely to be dilution of jurisdictional policy participation?

· is there likely to be a loss of domestic policy flexibility (where jurisdictions cannot respond as quickly to changing market circumstances? (Though this may also bring benefits if it limits growth in poor quality regulation.)

	Sources: Banks (2006); (PC 2009g).

	

	


What are the governance arrangements?

The governance arrangements that set out who conducts the review, the resources available for review, the transparency of the process, and the response to the review findings vary with the type of principles-based review. Where the scope of the review program is broad and there are a range of different regulators and agencies involved, as is the case for whole-of-government processes, governance arrangements need to be quite formal. This formality can include clear specification of the roles and responsibilities of different parties, penalties and rewards, key milestones, and minimum standards for the conduct of reviews.  

The Australian Government Department of Innovation, Industry, Science and Research (sub. 6) emphasised the importance of sound governance arrangements to facilitate cross-jurisdictional cooperation, drawing on the example of building regulation reform:

In recent years building regulation has become more complex as societal objectives are integrated into reform initiatives, increasingly instigated at the COAG level. The structure of the Building Ministers’ Forum and the Australian Building Codes Board has been integral to facilitating the reform initiatives in the built environment. (p. 11)
For NCP, the Commonwealth provided incentive payments based on progress in reviewing anti-competitive regulation and associated reform. An independent body, the National Competition Council (NCC), determined jurisdictions’ compliance in meeting agreed Competition Principles Agreement (CPA) obligations. In making these assessments, the NCC (2010) noted that it looked for ‘transparent, robust and objective reviews, because these increase the likelihood of policy outcomes that are in the public interest’ (p. 3).
There was, however, considerable flexibility in the process by which reviews were undertaken, with the CPA noting that each jurisdiction was free to determine its own agenda for the resulting reforms of legislation. All states and territory governments published their own guidance for their respective portfolio departments on undertaking legislative reviews which addressed analytical and methodological issues as well as appropriate process (Corden 2009). At the Commonwealth level, choices of the appropriate review body could be made from a list ranging from independent bodies to intra-department reviews. It was acknowledged that it would not be cost effective to expect the same standard of review for all legislation. As the Office of Regulation Review (ORR) noted (1997):

In choosing from this range, the view was taken that while it is generally preferable for regulators not to review their own regulation, this is not always cost effective or practicable. Selections therefore struck a balance — independent reviews for major and/or high priority legislation and in-house reviews for less significant or highly specialised legislation. (p. 3)
A timeline setting out on Commonwealth governance arrangements for undertaking the LRP is outlined in box 
D.9.
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The NCP legislation review program: Commonwealth processes
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Each jurisdiction was required to submit annual reports outlining progress in removing unnecessary restrictions on competition. At the outset, the NCC stated its intention to focus on on-time delivery of reform commitments and prioritising areas where there would be large gains. The NCC also stated that in assessing whether satisfactory progress had been made it would assess whether legislative reviews involved an examination in good faith of the community costs and benefits of reform by jurisdictions, and whether subsequent reform action was consistent with review outcomes (NCC 1996).

Incentive payments are also a feature of the current COAG SNE reforms. Under the National Partnerships Agreement (NPA), the Commonwealth Government agreed to provide the states and territories with reward payments of up to $450 million over 2011‑12 and 2012‑13, subject to satisfactory progress in advancing the 27 specified reforms against the agreed implementation plan. Payments are contingent on ‘an assessment by the Commonwealth of the overall level of progress’ based on the advice of the CRC that the jurisdiction has successfully achieved the reform milestones. Hence, the CRC has a role analogous to the NCC’s role in NCP. Where a reward is withheld because of underperformance by a jurisdiction it could be made available again in the following year subject to improved performance.
The CRC provides independent assessments to COAG each year on whether reform milestones are being achieved. Its latest report was provided in December 2010 (table 
D.1). 

Table D.

 SEQ Table \* ARABIC 1
COAG Reform Council’s summary of progress for deregulation priorities, 2008-09 to 2009-10
	Reform priority area
	Reforms fully or largely completea
	Reforms having substantial progressb
	Reforms with implementation issues or risksc

	Occupational health and safety
	
	
	√

	Health workforce
	√
	
	

	Trade measurement
	√
	
	

	Rail safety regulation
	√
	
	

	Consumer policy framework
	
	√
	

	Product safety regulation
	
	√
	

	Regulation of trustee corporations
	√
	
	

	Regulation of mortgage broking
	
	√
	

	Regulation of margin lending
	
	√
	

	Regulation of non-deposit taking institutions
	
	√
	

	Development assessment
	
	
	√

	National Construction Code
	
	√
	

	Personal property securities
	
	
	√

	Standard business reporting
	√
	
	

	Food regulation
	
	
	√

	Wine labelling
	√
	
	

	Environmental assessment
	√
	
	

	Trade licensing system
	
	√
	

	Trustee corporations
	√
	
	

	Chemicals and plastics
	
	
	√

	Business names
	
	
	√

	Mine safety
	Assessed but not rated

	Electronic conveyancing
	
	√
	

	Oil and gas
	
	
	√

	Maritime safety
	
	
	√

	Director’s liability
	
	
	√

	Payroll tax
	Assessed but not rated


a All milestones have been fully or largely completed.  b Substantial progress has been made on milestones and the reform objectives are on track to be achieved.  c There are implementation issues or risks that the overall intended output or objective of the reform may not be on track. 
Source: CRC (2010). 

How much do principles-based reviews cost?

The aggregate cost of broad principles-based review programs can be high, particularly where the principle is applied across a wide range of regulations, and where large numbers of regulations are subsequently identified for review. The LRP program, for example, encompassed over 1800 reviews. Initially intended to be completed in four years, the program took over more than a decade and required a substantial commitment by governments across Australia (NCC 2005). 

There is a paucity of data on the costs of the competition reviews. This makes it difficult to provide either an overall assessment of costs for these types of reviews or an estimate of the average costs per review. The Productivity Commission publishes data on the costs of its reviews, including LRP national reviews it has undertaken, in its annual reports. Costs per review varied substantially, ranging from $165,000 – $2.1 million (table 
D.2) depending on their scale. Coverage for these reviews varied depending on the terms of reference. In many cases the Commission’s reviews had substantially broader coverage and more comprehensive analysis than was required as part of the NCP legislation review program.

Costs associated with in-house reviews are likely to be lower than independently commissioned reviews, particularly in cases where monitoring, data collection and evaluation are already being undertaken as part of the ongoing activities of the regulator or policy agency. For example, the ORR (1996)  noted:

[I]t clearly would not be cost-effective to expect the same standard of review for regulations considered to be having a minor effect as for those where the issues are more substantive. Trade-offs must be made in relation to appropriate review bodies, the extent of public consultation, quantitative versus qualitative assessments and the time allocated for the review.

Reviews conducted in-house by departments are likely to have certain advantages. Departments have the most detailed knowledge of the regulations they administer and internal reviews may be able to be conducted in a short time frame and at low cost. In addition, recommendations are more likely to have departmental and Ministerial support which is important when reforms are being implemented. (p. 25)

The ORR cautioned, however, that past evidence had shown that there were risks that internal reviews would not be conducted with the same impartiality, openness and transparency as independent reviews (ORR 1996). 

As noted above, jurisdictions were not always required to conduct full public reviews before reforming restrictions on competition. In some instances Governments repealed redundant legislation after preliminary scrutiny showed that the legislation provided no public benefit (NCC 2005).

In addition to the costs for individual reviews, there are also the overhead costs associated with the management/governance of the wider review program — although there are likely to be some economies of scale which may yield cost savings for individual reviews.

Table D.

 SEQ Table \* ARABIC 2
Costs of Productivity Commission reviews as part of the NCP legislation review program

	
Name of legislation
	Government-
commissioned review
	Year completed
	Costa ($’000)

	National Health Act 1953, Health Insurance Act 1973
	Private health insuranceb
	1996-97
	701

	International Air Service Agreements
	International air services
	1998-99
	1 114

	Broadcasting Services Act 1992
	Broadcasting
	1999-00
	1 786

	Trade Practices Act 1974, Part X
	International liner cargo shipping
	1999-00
	524

	Architects Act (various years)
	Architects
	2000-01
	516

	Radiocommunications Act 1992 and related Acts
	Radiocommunications
	2001-02
	1 484

	Prices Surveillance Act 1983
	Review of the PSA 1983
	2001-02
	1 153

	Trade Practices Act 1974 (including exemptions) – Part IIIA
	Review of the national access regime
	2001-02
	850

	Trade Practices Act 1974 (fees charged)
	Cost recovery by gov’t agencies
	2001-02
	853

	Superannuation Industry (Supervision) 
Act 1993 and other related Acts
	Review of certain superannuation legislation
	2001-02
	774

	Customs Tariff Act 1995 – Automotive Industry Arrangements
	Review of automotive assistance
	2002-03
	890

	Trade Practices Act 1974 – 2D exemptions (local government activities)
	Review of section 2D of the TPA
	2002-03
	165

	Trans-Tasman Mutual Recognition Act 1997, Mutual Recognition Act 1992
	Evaluation of mutual recognition schemes
	2003-04
	599

	Customs Tariff Act 1995 – Textiles Clothing and Footwear Arrangements
	Review of TCF assistance
	2003-04
	1 009

	Disability Discrimination Act 1992
	Review of the DDA
	2003-04
	2 058


a(All data are current prices and include all costs incurred by the Commission in undertaking the reviews including staff salaries, direct administrative expenses and an allocation for corporate overheads.  Variations in the administrative cost of Commission reviews arise from the extent and nature of public consultation, the number of participants, the complexity and breadth of issues, the need for on-site consultations with participants and the States and Territories, the costs of any consultancies (including those arising from statutory requirements relating to the use of economic models), printing costs and the duration of the inquiry or project. bThe inquiry into private health insurance was conducted by the Industry Commission, a predecessor to the Productivity Commission.

Sources: NCC (2010); PC annual reports (various years).
An added issue that needs to be considered for broader review programs is the cost of imposing uniform review obligations across jurisdictions of varying sizes with varying capabilities. Given the costs of undertaking reviews is unlikely to vary appreciably between jurisdictions, the burdens on smaller jurisdictions can be substantial. For example, the Northern Territory observed that in respect of the LRP it had the ‘highest per capita review burden of all jurisdictions’ (PC 2005b, p. 133).  Discussions with officials from state and territory governments as part of the consultation for this study confirmed that the LRP process was at times very taxing due to the limited availability of the skilled resources needed.

The costs associated with LRP reviews highlights the importance of effective initial screening. For the Commonwealth, this role was performed by the Council on Business Regulation (COBR). Consistent with the LRP criteria, Commonwealth departments prepared full lists of legislation within their responsibilities. The COBR provided advice to Government as to whether reviews of certain legislation would be cost effective or necessary, thus allowing minor or trivial matters, or legislation which had only recently been reviewed, to be excluded from the initial review process. Revised departmental lists were consolidated by the Treasury (with the advice of the ORR) and, together with the four-year timetable recommended by COBR, were submitted by the Treasurer for Australian Government consideration (see box D.8).

International experience confirms the cost-effectiveness of early screening. The OECD (2010h) notes that the resources necessary for an effective competition assessment program can be relatively small. For example, when the United Kingdom (UK) implemented its competition assessment program, two staff members from the UK Office of Fair Trading played a very active role, and only a small percentage of the roughly 400 regulations reviewed per year received detailed scrutiny. The remaining regulations were assessed by means of a competition filter, similar to the OECD Competition Checklist (box 
D.10), which permitted officials to quickly assess whether there was a significant likelihood of competition problems.
Costs of review and reform efforts aimed at improving inter-jurisdictional coherence can be high due to several factors including: the additional complexity associated with understanding and analysing multiple and overlapping regulatory frameworks; the time taken in consultation with affected parties across all jurisdictions; and the time taken in negotiations or discussions in reaching an agreed outcome. 

For example, an SNE performance report for 2009‑10 (CRC 2010) found that for nine of the 27 deregulation priorities there were implementation issues or risks that the overall intended output or objective of the reform may not be on track (table D.1). 

Achieving international agreements can be even more time consuming due to the greater number of jurisdictions and the fundamental differences in institutions. In its review of bilateral and regional trade agreements, for example, the Commission noted that negotiations for comprehensive agreements could be lengthy and difficult and that (PC 2010d):

Some negotiations have run on for several years with few signs that a worthwhile outcome is close. The resources devoted to different negotiations are not made public. (p. XXIX).
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OECD Competition Assessment Toolkit assessment criteria

	The  OECD Competition Assessment Toolkit recommends countries apply a range of assessment criteria as an early screening device to determine when proposed laws or regulations may have significant potential to harm competition. 

It recommends further competition assessment is to be conducted if a regulation or policy has any of the following  effects: 
1.
limits the number or range of suppliers

2.
limits the ability of suppliers to compete

3.
reduces the incentive of suppliers to compete

4.
limits the choices and information available to customers.

	Source: OECD (2010h).
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 SEQ Heading2 3
How effective have principles-based reviews been in promoting regulation reform?

Australia has had considerable, though not unequivocal, success with principles-based reviews in promoting regulation reform in recent decades. This is discussed below, drawing on examples from the principles of ‘no-undue restrictions on competition’, ‘national coherence’ and ‘international harmonisation/market openness’.

The ‘no undue restrictions on competition’ principle

A Commission review of NCP in 2005 found that the LRP had been a valuable process for testing whether a plethora of anti‑competitive regulation was in the public interest and had led to extensive reforms.
However, the Commission found that the efficacy of the review processes and outcomes in several areas was questionable. In particular, some legislation reviews did not have the level of independence required and the conduct of reviews and the basis for the outcomes had not always been transparent. The Commission (PC 2005b) observed:

[T]he transactions costs of undertaking some of the more minor LRP reviews may have largely offset or even outweighed the benefits of change. Accordingly, it sees a strong case for focussing a future review schedule on areas where reform of anti-competitive regulation offers the prospect of a significant pay-off for the community. (p. 250)

Model-based projections by the Industry Commission undertaken prior to the completion of NCP suggested it could generate an ‘outer envelope’ net benefit equivalent to 5.5 per cent of gross domestic product (GDP) (IC 1995).  While controversial at the time, this was consistent with the subsequent record (PC 2005b).  This analysis did not specifically model the impacts of regulatory reform through the NCP legislation review program — which included areas not covered by the Commission’s modelling. A broad indication of the potential scale of benefits associated with regulation reform is provided by the fact that while all the modelled NCP reforms had some regulatory component — once infrastructure reforms were excluded, around half of the estimated benefits can be thought of having a substantial regulation reform component. 

More selective analysis, undertaken for the Commission’s 2005 inquiry into NCP, indicates that the productivity and price changes actually observed in key infrastructure sectors in the 1990s — to which NCP and related reforms have directly contributed — served to increase Australia’s GDP by 2.5 per cent (PC 2005b). These results, however, do not include the estimated gains from the LRP, some of which are outlined in box 
D.11. 

The NCP was not an unqualified success. There was failure to undertake some reviews and to adopt some recommendations. These included those related to relaxing ownership and other anti‑competitive restrictions on pharmacies, and removing the single desk for export wheat marketing. However, the latter recommendation was adopted in 2007. This points to the time it can take to implement reforms, and the importance of analysis that can stand the test of time for eventual success.

Overall, governments identified some 1800 laws regulating areas of economic activity for review under the NCP. In aggregate, governments reviewed and, where appropriate, reformed around 85 per cent of their nominated legislation. For priority legislation, the rate of compliance was around 78 per cent (box D.1). The NCC (2006) noted:

The legislation review program was pivotal in removing unwarranted barriers to competition across activities as diverse as the professions and occupations through to transport and communications. In some sectors, such as agricultural marketing and shopping hours regulation, the program has resulted in the substantial removal of unwarranted restrictions. (p. 60)
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Some outcomes of LRP reforms of anti-competitive regulation 

	In addition to the reforms to statutory monopoly agricultural marketing schemes, there was a wide range of other reforms to regulation that were assessed as unnecessarily hindering competition. Examples of reforms include the following.

· Drinking milk prices fell following national reform of the dairy industry. 

· Shop trading hours were deregulated by the Tasmanian Government in 2002.

· Bakeries were deregulated. The NCP Review of the New South Wales (NSW) Bread Act 1969 concluded that there was no net public benefit to restricting times for the baking and delivery of bread. The Act was repealed. 

· Choice of foot treatment increased following the NCP Review of the NSW Podiatrists Act 1989. People now have the option of obtaining certain foot treatments from nurses and medical practitioners, instead of exclusively from podiatrists. 

· Veterinary services monopoly by the veterinary profession was removed in NSW and replaced with a specific list of veterinary practices that, on health, welfare and trade grounds need to be restricted to licenced practitioners, enabling a wider range of animal health care services to be provided by both vets and non-vets. 

· Taxi services. This was an area where the NCC found many jurisdictions non‑compliant, although there was some progress compared to the recent past. For example, the WA Government released new taxi licences following the NCP review. While the numbers were modest, these were the first licences released in 14 years. 

· Liquor licensing controls relaxed. As a result of an NCP review, the Tasmanian Government removed a requirement that a minimum of 9 litres of wine be purchased in a single sale from specialist wine retailers, which had previously protected hotel bottle shops. NSW removed an anti-competitive ‘needs test’ that hindered the opening of new outlets. 

	Sources: Corden (2009); NCC (2005); PC (2005b).

	

	


As noted, the LRP was based on governments’ initial screening of their legislation for competition restrictions. The NCC notes that this proved to be limiting in some cases because it did not necessarily account for legislation that impinges on efficiency, or involves excessive ‘red tape’, without restricting competition. Other sources of burden were not formally addressed under the NCP (NCC 2006). While not a weakness of the competition principle, this highlights the importance of taking a more holistic approach to regulatory policy to ensure all sources of regulatory burden are picked up (discussed in chapter 6).

An issue that arose as the NCP reforms gathered momentum was a concern that it had generally been much less beneficial to residents in non-metropolitan areas than those living in the major cities. Allied to this was the perception that particular rural regions had been experienced significant economic and social costs as a result of competition reforms. The Commission dealt specifically with the impacts of NCP on rural and regional Australia in a separate inquiry in 1999. The Commission found that while there were inevitably costs associated with implementing a reform program of this kind, it would bring net benefits to the nation over the medium term, including to rural and regional Australia as a whole. However, the Commission also acknowledged that the early effects appeared to have favoured metropolitan areas more than rural and regional areas, and that there was likely to be more variation in the incidence of benefits and costs of NCP among country regions than in metropolitan areas (PC 1999).

The Commission found that NCP had delivered substantial benefits to the Australian community which, overall, had greatly outweighed the costs. The Commission (PC 2005b) noted:

A variety of anecdotal and case study evidence suggests that, in many areas, the legislative reforms which have resulted from the process have delivered significant benefits to the community including (but not limited to): increased consumer choice; improved access to services; lower prices; new business, employment and occupational opportunities; a reduction in ‘red tape’; greater certainty for market participants and improved national consistency across a range of regulatory activities. (p. 250)

Australia’s NCP reform program has been described by the OECD as a successful innovation in nationally coordinated reform noting: ‘Australia’s reform programme is a model for embodying policy choices and methods in institutional structures’ (2010h, p 6). 

Prioritisation of reviews

The Commission (PC 2005b) noted the implementation of parts of the LRP had been hampered by lack of prioritisation. In particular the ambitious nature of the initial timetables for NCP reforms placed a premium on clear specification of reform commitments and priorities. 

Under the LRP, the initial target date for completion of the 1800 or so items of legislation listed for review was June 2000 (PC 2005b). Individual jurisdictions were left to determine their priorities for the reviews. The Commission noted that the absence of clear guidelines in relation to coverage and priority setting appeared to have given rise to some anomalies. 

[D]ivergences across States in the approach taken to listing legislation for review arose from differences in the cut-off points for recently reviewed legislation, as well as from variations in assessments about whether legislation included anticompetitive restrictions. (pp. 131–32)

The opportunity for jurisdictions to amend their lists over time, and for the NCC to review these lists in consultation with jurisdictions, helped to address some coverage anomalies. 

A key lesson from Australia’s LRP experience is the importance of ensuring that the task is kept manageable through both the prioritising and sequencing of review efforts. Undertaking a review for a relatively minor issue can often require the same level of resource commitment as a review for an issue with much larger impacts on business and the community. Therefore, more effort devoted to the development and application of effective screening processes to identify priorities in the early stages of the LRP would have improved its cost effectiveness as well as increased the overall benefits from the reform program.   
National reviews

Where particular NCP LRP reviews concerned more than one jurisdiction (for example, occupational health and safety regulation, agricultural marketing arrangements etc) the CPA allowed for national reviews. An economy-wide review, undertaken or overseen by an independent review body, helped ensure that national interests were given due weight and also provided some economies of scale in resources and expertise. The COAG Committee on Regulatory Reform facilitated identification of national reviews and agreement by jurisdictions on review arrangements (NCC 2010). The Commonwealth ORR provided comments on the terms of reference for national reviews where the Commonwealth was involved, to ensure that they reflected the guidance provided by the CPA (ORR 1997).

The NCC (2010) noted that the conduct of national reviews was sometimes unsatisfactory, with protracted intergovernmental consultation slowing the finalisation of reviews and the implementation of reforms. Further, a substantial share of the legislation for which review and reform progress that was assessed as incomplete by the NCC in 2005 was subject to national processes. The NCC noted that outcomes appeared to depend on two main considerations: (1) who conducted the national review; and (2) the relative costs and benefits of national consistency versus competition policy. The NCC (2006) stated:

Ideally, independent agencies should conduct national reviews, such as occurred in the case of the Productivity Commission’s national review of architects. Where reviews were not sufficiently independent, there was a substantial risk that outcomes would settle on a ‘consensus’ or least common denominator reforms that all the parties could achieve leading to very little benefit in some jurisdictions. (p. 61)

Improving national and international ‘coherence’ of regulation

Australia has met with some success in efforts to promote greater regulatory ‘coherence’ nationally. However, while the principle has strong intuitive appeal, with potentially large benefits, achieving results has generally proven difficult and time consuming.

An analysis by the Commission of the Potential Benefits of the National Reform Agenda (PC 2006c) found that reforms aimed at improving productivity and efficiency in energy, transport and related infrastructure and reducing the regulatory burden on business, if fully implemented, could increase GDP in time by up to around $17 billion or nearly 2 per cent. Regulatory reforms accounted for almost half of this. The Commission estimated that the compliance costs of regulation could amount to as much as 4 percent of GDP, and if a 20 per cent reduction were to be achieved through full implementation of NRA-consistent reforms, this could result in a direct saving to activities and industries of as much as $8 billion in 2006‑07 dollars (this estimate excluded dynamic benefits). At the time of this estimate, the number of deregulation ‘hotspots’ was around ten. The number of deregulation priorities has since grown to 27 (box D.5).

The COAG SNE reform is currently being evaluated by the Commission, which has been asked to estimate realised and prospective impacts and benefits of reforms. As noted, reports of performance indicators by the CRC suggest a number of the reforms have had implementation issues or risks (table D.1). 

The Commission’s review of Australia’s Mutual Recognition Agreement and the Trans-Tasman Mutual Recognition Arrangement (PC 2003) found they had been effective overall in achieving their objectives of assisting the integration of the Australian and New Zealand economies and promoting competitiveness. In particular, both schemes had: increased trade and workforce mobility across jurisdictional borders; contributed to the integration of participating economies; enhanced internal and external competitiveness; increased uniformity of standards; increased choice and lowered prices for consumers; decreased costs to industry; and increased access to economies of scale. 

Principles embedded in international agreements

Trade and investment liberalisation

International agreements, in particular the multilateral rules-based system established by the GATT/WTO, have been important in reducing barriers to international trade. In addition, APEC processes, while voluntary, can be a trigger for reviewing regulation that impedes trade and investment, reducing so called ‘behind-the-border’ barriers. International agreements are also important in impeding the growth in such barriers at times of economic stress. For example, the recent global financial crisis and resulting contraction in world trade brought a new set of pressures on governments to support domestic businesses and activities, typically at the expense of trading partners, with a number of new protectionist measures introduced (PC 2008e). 

However, international agreements will not necessarily lead to lower regulatory burdens, or faster domestic reforms. For example, in its assessment of bilateral and regional trade agreements (box 
D.12) the Commission noted that pursuing domestic reforms through bilateral and regional trade agreements could provide an incentive to delay reforms for use as ‘negotiating coin’ during negotiations. 

Where there exists further scope for the pursuit of trade agreements, the issue arises as to whether Australia should delay or withhold otherwise beneficial domestic reforms in order to retain ‘negotiating coin’ to offer in future trade agreements. The issue arises from the perception that, while Australia gained significant domestic benefits from the unilateral reform already undertaken, as a result, it has little negotiating coin left. (PC 2010d, p. 214)
The Commission (PC 2010d) recommended that the Australian Government should not delay beneficial domestic trade liberalisation and reform in order to retain ‘negotiating coin’. 
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Regional trade agreements and regulatory burden

	In its study into bilateral and regional trade agreements (BRTAs), the Commission noted that many BRTAs cover matters beyond the usual barriers to trade in goods and services. The Commission concluded that the inclusion of some of these matters, such as measures that work to strengthen economic cooperation, competition policy frameworks, customs procedures and other trade facilitation measures, may all add to efficiency with little downside risk. It noted, however, that inclusions of some other provisions, could be costly.

As part of the negotiations for the Australia-US Free Trade Agreement, Australia adopted a range of provisions from the US intellectual property system, substantially strengthening protection for copyright owners. Australian obligations included: ratifying a range of international agreements; extending the term of copyright and patent protection; and increasing enforcement and protections for intellectual property holders. The Commission (2010d) noted;
Given the risk of ‘negative sum game’ outcomes, the Australian Government should not seek to include intellectual property provisions in Australia’s BRTAs as an ordinary matter of course, and should only include such provisions after an economic assessment of the impacts, including on consumers, in Australia and partner countries. (p. XXXII)

More generally, the Commission concluded that Australian Government should not include matters in BRTAs that increase barriers to trade, raise industry costs or affect established social policies without separate review of the implications and available options for change.

	Source: PC (2010d).

	

	


International standards

The benefits of international trade and investment depend not only upon policy measures directly affecting trade and investment flows but also upon domestic regulations that are economically efficient and favour trade and investment. Past progress in tariff liberalisation has brought attention to other types of impediments to such flows, including ‘behind-the-border’ impediments resulting from domestic regulations. Divergent, duplicative or outdated standards in different markets are often perceived as a barrier to trade and investment. These barriers may be overcome by the development of international harmonised standards — which can then be used as a basis for domestic regulations. 
As a small open economy, heavily reliant on trade and investment flows, Australia has much to gain by participating in international agreements and standard setting processes. International standards can help ensure technical compatibility across countries and convey information to consumers about products that have been produced abroad or processes that took place in another country, reducing transaction costs and facilitating international trade (WTO 2005).
There are a number of initiatives in place to promote consistency with international standards. For example, the majority of OECD countries have a formal requirement to consider comparable international standards before setting new domestic standards as well as a requirement that regulators explain the rationale for diverting from international standards when country-specific rules are proposed. Australia is one of 11 countries reporting to require this ‘always’ — others include Canada,  Germany, Korea and the UK.

A number of bodies are engaged in writing formal international standards. The International Organization for Standardization (ISO), International Electrotechnical Commission (IEC) and the International Telecommunications Union (ITU) are generally acknowledged as being the most important in terms of size and influence (WTO 2005). Combined, ISO and IEC produce around 85 per cent of all international standards. Of the approximately 2600 internationally aligned Australian Standards, just over 100 were adopted from sources other than ISO or IEC. Other areas where international standards play an important role include approval processes for food and drug use, recognition of qualifications, animal and plant health, maritime safety and civil aviation.

The available empirical literature on the effects of harmonised international standards on international trade flows is quite limited, reflecting the difficulty of the subject and the nature of the data. Nevertheless, there is evidence that the adoption of standards, even purely national ones, can increase trade. One estimate suggests that a 10 per cent increase in the number of shared standards enhances bilateral trade by 3 per cent (WTO 2005).
The Commission reviewed Australia’s arrangements for standard setting and laboratory accreditation (PC 2006c) and concluded:

In general, there should be a preference for international standards because they will facilitate the importation of a wider range of goods to consumers and industry and ensure Australia fully participates in the global marketplace. Already more than 2600 Australian Standards are wholly or substantially based on international standards. (p. xx)

However, the Commission also noted that particular international standards will not always be suitable for adoption in Australia — for example, because they are inappropriate for local conditions, out of date, or not widely implemented around the world. It concluded that any decision to align with an international standard must be based on a case-by-case assessment of whether there are net benefits to the Australian community as a whole. In addition, it is most important that, as is the case with any other standard, regulatory impact analysis be conducted before any international standard is referenced in regulation (PC 2006c).
Food safety regulation provides an instructive example as there have been a number of reviews of food safety regulation in different Australian jurisdictions (box 
D.13). 
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Food safety regulation

	The Commission (PC 2009b) compared the food regulatory systems across Australia and New Zealand. It found that harmonisation was incomplete and progress had been variable. It noted that possible gains from greater consistency in food safety regulations included economies of scale from industry supplying to a national market, lower prices to consumers through greater competition and increased productivity, and decreased costs to industry. The Commission also observed a number of regulatory differences which either resulted in variable burdens being imposed on businesses in different jurisdictions and/or increased the costs of doing business across jurisdictions. 

In relation to imported food, the Commission noted that inconsistent interpretation of food safety regulations across Australian jurisdictions increases the costs to businesses in ascertaining import requirements and managing imported product recalls.

The Commission also found that duplication and inconsistency in export and domestic requirements places an undue compliance burden on some Australian primary product exporters, while businesses benefit from an integrated regulatory structure in New Zealand. It was found that some Australian and many New Zealand primary food producers and processors met the highest export standard — either by choice or requirement — and incurred the associated auditing costs, whether or not they were exporting their product.

The Commission found that the Model Food Act and Australia New Zealand Food Standards Code in Australia have helped to achieve some level of harmonisation between states and territories in their consumer food safety requirements. 

	Source: PC (2009b).
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What makes principles-based reviews work well or not?

How well do principles-based reviews identify areas needing reform?

Whether principles-based reviews are effective in identifying regulations that are imposing high costs depends on the costs and distortions imposed when regulation does not satisfy the principle. 

In an economy with extensive restrictions on business activity that have evolved to protect incumbents, the ‘no unnecessary restrictions on competition’ principle has been shown to have considerable power in identifying regulations imposing high costs. There are likely to be decreasing returns to further reviews of the stock of regulation once the major anti-competitive regulations have been identified and removed. However, given the tendency of businesses to seek such regulatory protection — often under the guise of protecting consumers and workers — the competition principle remains an important part of Australian regulatory policy, and is applied as part of the assessment of new regulation in all Australian jurisdictions.
The capacity of the ‘national/international coherence’ principle to identify areas of regulation imposing excessive costs depends on careful design. In particular, it is not the current extent of cross-border trade (or ownership of production capacity) that tests the principles, but the extent to which the lack of coherence is restricting this trade. 

Principles-based reviews can be particularly useful in screening a large amount of regulation quickly to identify possible problem areas that can then be scrutinised with more detailed analysis. However, principles-based reviews usually only apply one principle, and there may be other reasons why a regulation imposes unnecessary costs or does not deliver a net benefit. This is not a failing of the approach, as the principle itself can be a powerful indicator of potential reform gains, but as for other approaches, it suggests that it needs to be supplemented by others. This was recognised by the Australian Government in its application of NCP, as it added a criteria related to other undue costs.

How well do principles-based reviews identify better alternatives?

One benefit of principle-based reviews is that the selected principle can of itself provides guidance on the reform option. The competition principle options start with removing the restriction to competition, whether barriers to entry or exit, unnecessary higher (government-imposed) operating costs, or bans or restrictions on activity, unless they could be demonstrated to be in the public interest. However, beyond the ‘remove the provision’ option, further assessment was required to develop the alternatives to the anti-competitive restrictions that would achieve the objective, such as consumer protection from shoddy operators. The NCP directed the policy maker to look at alternative ways of achieving the regulatory objective without restricting competition. 

The ‘national/international coherence principle’, too, provides guidance on the options. The challenge, at least in pursuing national approaches, is in selecting the regulatory set that all jurisdictions have to comply with. 

Improving national and international coherence of regulations, and hence lowering regulatory and technical barriers to the movement of goods and people, can be achieved in a number of ways, including through jurisdictions:

· adopting uniform regulations

· harmonising key elements of their regulatory frameworks

· mutually recognising other jurisdictions’ regulations (box 
D.14). 

The Commission also noted that when well implemented, mutual recognition can achieve many of the benefits of harmonisation while maintaining a greater degree of jurisdictional independence and providing scope for regulatory competition (PC 2009f). This allows the principle of subsidiarity to feature strongly in consideration of national regulatory arrangements.

One of the challenges in seeking to introduce a national approach to regulation is ensuring that the stringency of the standard, qualification or certification under consideration is set at the minimum effective level. A potential risk that may arise when reform committees are under pressure to achieve harmonisation and jurisdictions are reluctant to compromise, particularly through any dilution of standards, is to adopt the standards of the most stringent jurisdiction, leading to regulatory creep. 

As with all reviews, the effectiveness of principles-based reviews in finding solutions to identified regulatory priorities depends on the quality of the analysis and the review processes. It has proved important to afford jurisdictions flexibility in how to identify alternatives and implement many reforms. Benchmarking exercises can be very useful in this process where they identify leading practice (for example the Commission’s study into zoning and planning (PC 2011c)). The potential for harmonisation processes to inhibit regulatory competition, and the scope for discovery has to be set against the potential benefits from spreading the uptake of leading practice. 
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National regulatory ‘coherence’: approaches

	The principle of subsidiarity holds that central authorities should perform only those tasks that cannot be performed effectively at a more immediate or local level. For issues where there is no cross-jurisdictional intersection, the issue of national coherence does not arise. 

There are three broad approaches to achieving a nationally ‘coherent’ approach.

· Mutual recognition of requirements usually imposes few negotiating and administrative costs on regulators and stakeholders. If existing requirements are capable of meeting the objectives of regulation (for example, protection of the public or the environment), an agreement by jurisdictions to mutually recognise compliance with each other’s requirements will lower the costs associated with mobility and transactions across their borders. Thus, required regulatory outcomes are maintained and some degree of jurisdictional independence is preserved. The scope for jurisdictions to modify unilaterally their requirements within a mutual recognition regime has the added benefit of promoting regulatory competition.

· Harmonisation of requirements means that differing requirements are aligned or made consistent. Harmonisation offers the advantage of greater certainty for stakeholders. However, when the requirements are far apart initially, the costs of negotiating alignment may be high. Of greater importance, the harmonised requirements may be more burdensome than the pre-existing ones for some stakeholders.

· Uniformity of requirements means that a single standard applies across all jurisdictions. Uniformity removes any doubt stakeholders may have had regarding the quality of goods or practitioners from other jurisdictions. This can help promote trade and labour mobility. As with harmonisation, however, implementing this model can involve high negotiating costs and the risk of a ‘hold out’ by a jurisdiction. Moreover, the uniform requirement that is adopted may not be readily achievable by all jurisdictions.

All of these approaches can lower regulatory burdens. Ultimately, the pursuit of national ‘coherence’ reflects a recognition by jurisdictions that the net benefits outweigh the reduction in sovereignty. However, determining appropriate standards has many challenges — with the potential that efforts to achieve a national approach could lead to either ‘lowest common denominator’ outcomes or alternatively ‘gold plating’, where the requirements of the most stringent jurisdiction are adopted. 

	Source: PC (2009f).

	

	


How influential are principles-based reviews in promoting reform?

For principles-based reviews to be effective in promoting reform, there must be commitment to apply the principles. Once a principle is agreed to it can become a touchstone for reformers in resisting pressures to retain regulation or alter it in ways that do not address the main sources of costs or distortions.

As noted earlier, the overall strike rate for the LRP was high, with governments reviewing and, where appropriate, reforming most of the nominated legislation. But while the process worked well it was not without problems, and a number of ways to improve the process were identified (box 
D.15).
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Productivity Commission NCP review recommendations on improving legislation review 

	Based on its examination of lessons from Australia’s legislation review program the Commission recommended a number of modifications to deliver better outcomes from reviews and reduce the program’s transactions costs. These included:

· limiting the review process to areas where reform of anti-competitive regulation is likely to be of significant net benefit to the community.

· greater flexibility in the timing of reviews, including providing for second-round reviews to be brought forward where, for example, circumstances have changed significantly since the previous review, or where the external monitoring agency has assessed a review outcome to be ‘problematic’.

· greater emphasis on independent reviews; providing for adequate public consultation and require governments to make review reports public.
· explicit recognition in the public interest test to distributional, regional adjustment and other transitional issues;

· a commitment by governments to well-coordinated national reviews where regulatory arrangements in individual jurisdictions have a significant impact on the scope to create national markets for the goods or services concerned.
· more emphasis on monitoring whether review outcomes are within the range of those ‘that could reasonably have been reached’.
· provision for the monitoring body to be involved in helping to set priorities and timeframes within the more targeted program. 

	Source: PC (2005b).

	


A potential pitfall associated with efforts to achieve international or national coherence arises from the risk of regulatory ‘creep’. In its review of Australia’s SNE reforms in 2010, the OECD (2010d) noted that the process followed for the development of the SNE agenda recognised that there are potential benefits through innovation and diversity in regulatory competition, but it warned that:
 [T]here is some risk that a process that sets out to achieve national reform will have an unanalysed preference for nationally consistent regulation, which will not always be optimal. Processes which assess the costs and benefits of alternative models of implementation are therefore important. (p. 33)

There can also be potential for larger jurisdictions to dominate proceedings and ensure that their preferred regulatory model is introduced nationally — which may be costly for some other jurisdictions. A key factor in avoiding this is ensuring that the net benefits of proposed reforms can be demonstrated rather than assumed. This requires an explicit recognition that costs and benefits have to be weighed and that at times the benefits of shifting to national approaches will not outweigh the costs.

What is the return on the review effort?

Principles-based reviews can be costly where the coverage of the program is large. The key to ensuring cost-effectiveness overall is for the governance framework to encourage ‘proportionality’. This was the case with LRP, where jurisdictions were able to make these assessments and prioritise their review efforts. For example, the guidelines for legislative review issued by the Victorian Government outlined four review models which could be applied depending on the scale/priority, independence and minimum consultation requirements for each issue (table 
D.3). 

While the Commission did not attempt to estimate the overall review costs associated with the LRP, it acknowledged that the transactions costs of undertaking some of the more minor LRP reviews may have largely offset or even outweighed the benefits of change (PC 2005b). Recognising the costs of review, the Commission made a number of recommendations including: limiting the review process to areas likely to give significant net benefits to the community; removal of the need for periodic reassessment for relatively minor anti-competitive regulations; greater flexibility in the timing of the reviews; and making use of national review processes.

Equally, the cost-effectiveness of efforts to promote regulatory harmonisation across jurisdictions can be low. These processes can be very time consuming, usually requiring the involvement of people in each jurisdiction, and may test the resources of some of the smaller jurisdictions. Progress is often very slow due to the inherent complexity introduced by the involvement of so many different regulators and stakeholder groups. The likely net benefits, therefore, need to be material to warrant embarking on such reforms.
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Review models

Victorian Government Guidelines for the review of legislative restrictions on competition

	Review/model
	Scale/priority
	Independence
	Consultation

	1.
Public review
	Major scale

High or medium priority reviews
	All reviewers not engaged in the area under review; and department/government agency reviewers constitute the majority of review panel
	Public notification and call for submissions that are available to the public; possible public inquiry process

	2.
Semi-public review
	Complex-minor scale & high or medium priority reviews
	All reviewers not engaged in the area under review; and non-department/ government agency reviewers majority on review panel
	Public notification of review and call for submissions; targeted consultation with interest groups at the discretion of the panel

	3.
Combined review & reform
	Simple-minor review scale & high or medium priority reviews
	Reviews may be internal to department but must be independent of the activity under review and may use external consultants
	Consultation at the discretion of panels; may focus on reform options rather than benefits of the status quo; consultation draft report may be considered

	4.
In-house review
	All low priority reviews
	As for 3. above
	No minimum consultation requirement


Source: Victorian Government (1996).
The strengths and weaknesses of principles-based reviews are summarised in table 
D.4.

On balance, they can provide a powerful vehicle for regulatory reform and consideration of additional principles would be worthwhile (see chapter 4).

Table D.
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Strengths and weaknesses of various principles-based reviews 

	
	Competition policy
	National coherence
	International agreements

	Discovery — How well does the approach identify areas needing reform?

	Strengths
	· Clear initial filter based on a key source of economic cost

· Generally accepted principle
	· Good initial filter
	· Can pickup priority areas for businesses that trade internationally 

	Weaknesses
	· Potentially large number of regulations involved, some of which may impose little cost
· Needs further assessment of materiality
	· Success depends on screening/selection process
	· Relies on transferability of standards and approaches

	Solutions — How well does the approach identify better alternatives?

	Strengths
	· Automatic removal of regulations which can’t be justified under NCP
· Required to assess alternatives
	· Scope to use ‘natural experiment’ across jurisdictions to find alternatives
	· Alternative international practice is clear

	Weaknesses
	· Needs further assessment of options if objectives are important
	· Risk of ‘lowest common denominator’ outcomes, (or ‘regulatory creep’)
· Loss of further scope to innovate and learn
	· Potential to increase rather than reduce regulation
· Loss of scope to innovate if uniformity adopted

	Influence — How influential is the approach in promoting reform?

	Strengths
	· Use of incentive payments assisted

· Empowered state-territory competition bodies
	· Can be influential where costs of overlap/duplication can be demonstrated 
	· May help regulators pursue beneficial domestic reform without expending as much political capital

	Weaknesses
	· Reversal of onus of proof can cause backlash
	· Jurisdictions may resist if they see no benefits for them.
	· Limits to international influence where countries not convinced reform is in their best interests
· Risk of beneficial reforms held back as ‘bargaining coin’ in negotiations.

	Cost-effectiveness — What is the return on the review effort?

	Strengths
	· Tackles key cost source in a broad way but allows proportionate responses
	· Potentially large win-win outcomes from sometimes small reforms
	· Potentially big gains if focussed on removing burdens and ‘behind the border restrictions to trade and investment 

	Weaknesses
	· If too ambitious, review resources stretched too thinly and reform suffers
	· Can be time consuming
· May test resources of some jurisdictions
	· Gains may take time 
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