Australians wanting to work abroad and providing means of obtaining additional
labour in Australia to provide specialist skills and address bottlenecks. However, the
net benefits arising from such provisions can be overstated, and there are concerns
relating to the general system of labour mobility, its relationship to immigration
policy and its extension on an ad hoc basis through BRTAs. Chapter 14 considers in
further detail the need for greater analysis of such matters before they are included
in a BRTA.

The possible contribution of BRTAs to regional integration

While there is a range of potential benefits from economic integration between
partners to a BRTA, given that at least for preferential bilateral agreements, the
direct impact on overall trade flows and GNP is small (see chapters 8 and 9), the
integration effects of agreements are also likely to be small. Even where an
agreement has strong integration potential, such as ANZCERTA, stimulus to
bilateral trade flows and hence integration between partner economics is likely to
have been at the expense of some reduced flows to global trading partners.

Against this background, debate exists over the role that BRTAs can play in respect
to broader regional integration — that is, with a range of trading partners, both
members and non-members to a particular BRTA. Where BRTAs contain
discriminatory provisions that exclude regional parties, such as those of preferential
bilateral agreements, they necessarily work against regional integration. However, a
regional trade agreement could potentially be used to further regional integration (as
inferred by changes in trade flows). On this, empirical evidence suggests that larger
regional and non-preferential agreements have had a greater trade creating impact
(both for members and non-members) and thus have a greater potential to contribute
to broader regional integration.

The ASEAN agreement, and the recent AANZFTA along with the APEC agreement,
are generally regarded as more open than other BRTAs seen worldwide. Given the
less or non-preferential nature of these agreements, the scope for economic
integration to occur at a regional level also increases. For example, some see
potential for future BRTAs to contribute to regional integration. The BCA argued in
the context of ASEAN that:

It is important that Australia is part of a regional trade and investment architecture
which involves ASEAN. That should be supported by FTAs which deepen economic
integration and foster policy reform to reduce regulatory barriers in ASEAN
economies. (sub. 41, Attachment 1, p. 8)

Further, the BCA felt that BRTAs would be able to facilitate the achievement of
these benefits in future:
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FTAs will continue to be the driving force for economic integration in the Asia-Pacific
region for some time. ... there is an opportunity for Australia and like minded
economies to lead in the standard setting of FTAs and to highlight the importance of
US engagement in the region. The TPP — involving Chile, New Zealand, Brunei,
Singapore and now Australia, Peru, Vietnam and the US — will be important for doing
s0. (sub. 41, Attachment 1, p. 21)

Others, however, were sceptical of the role of BRTAs. Malcolm Bosworth and Ray
Trewin, for example, put that:

... trade policy in Asia is currently very unbalanced, relying too much on weak and
partial FTAs which will not liberalise where it matters and thus not be a driving force
for regional or global integration. (sub. 32, Attachment 2, p. 54)

In a similar vein, Sally (2010) states that to date, BRTAs have had limited success:

... with few exceptions, Asian FTAs are not strong enough to change existing national
practice in a liberalising or trade-facilitating direction. Clearly, they have not proved to
be a force for regional integration — at least not so far. Nevertheless, FTA proponents
argue that they are stepping-stones to wider regional-integration initiatives. (p. 7)

Further, the barriers that exist today, and the treatment of sensitive sectors, will
continue to prove a stumbling block for BRTAs to yield regional integration:

Therefore it is pie-in-the-sky — psychedelic cloud-nine politics — to expect very large
group cooperation to produce a strong, clean, comprehensive FTA in Asia — not for a
long time to come. It will take Herculean policy-making to iron out wide differences in
tariff rates, treatment of quantitative restrictions, sectoral exemptions, ROOs and other
provisions spread across so many bilateral and plurilateral FTAs, and fold them into a
sensible regional FTA. Rather the result is likely to be a very low common denominator
— another trade-light FTA with complicated ROOs, adding to (not subtracting from)
an expanding noodle bowl. Finally, such FTA activity distracts attention from further
unilateral liberalisation and domestic reforms ... That will probably hinder, not help,
the cause of regional economic integration. (Sally 2010, p. 12)

Notwithstanding these comments, there has been considerable progress reaching
convergence in areas such as rules of origin (RoO) within the East Asia region. For
example, the ASEAN Trade in Goods Agreement and the ASEAN agreements with
Australia and New Zealand, Japan and Korea all involve a co-equal approach of a
40 per cent regional value content or 4-digit change in tariff classification based
RoO. The Commission also notes that further work is being undertaken in this area:

... a work program is just beginning which involves the countries of ASEAN, and the
six countries (Australia, China, India, Japan, New Zealand and South Korea) with
which ASEAN has regional FTAs [which] ... is looking at the ROOs in these FTAs with
a view to improve their complementarity and coherence in promoting regional economic
integration. (DFAT, sub. DR98, p. 9)
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As for economic integration, little literature exists examining the actual outcomes of
BRTAs in this area. However, the econometric modelling work conducted by the
Commission, set out in chapter 8, provides some evaluation of the potential for
BRTAs to contribute to regional integration.

As discussed above, trade openness provides an opportunity for economic integration
to occur. If trade openness as a result of a BRTA occurs to goods, services and
investment suppliers from both member and non-member countries, then it is
possible that agreements will foster regional integration (and not just economic
integration between partners as would be possible from improved member trade
flows). By examining the openness of agreements and how much trade creation
occurs between members and non-members, an insight into whether or not BRTAs
contribute, through increased trade, to regional integration outside the member base
can be gained. While not a direct measure of regional integration, if a significant
proportion of trade is created with non-members due to a BRTA, then it is likely
that such agreements at least do not create barriers to regional integration.

Examining the estimated ratio of extra-bloc to intra-bloc trade creation from the
gravity model presented in chapter 8 and the coverage of agreements, for a range of
agreements, reveals a general trend — as the share of intra-bloc to total trade
decreases, the ratio of extra-group trade creation to intra-bloc trade creation
increases (table 10.2). That is, agreements that cover a greater amount of trade for
partners are generally more inward focused, with those covering a lesser amount
being more outward focused.

However, the APEC and ASEAN agreements do not fit the general trend. While the
share of intra-bloc trade in the APEC group of countries total trade is the largest of
the agreements examined, extra-bloc trade creation is estimated to be one third
greater than intra-bloc trade creation — compared to the EEC (with a share of intra-
group imports of 45 per cent) where extra-group trade creation is one fifth of the
estimated intra-group trade creation.

Similarly, while the share of intra-group trade in the ASEAN group of countries’
total trade 1s 13 per cent (in between the share of intra-group imports of
United States—Canada at 18 per cent and MERCOSUR at 10 per cent), the estimated
extra-group trade creation is more than three times that of the intra-group trade
creation (in comparison with approximately nine tenths and one to one for the
United States—Canada and MERCOSUR agreements respectively).
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Table 10.2 Ratio of extra-bloc to intra-bloc trade creation and
agreement coverage, 2008
11 selected agreements

Ratio of extra-bloc trade

creation to intra-bloc trade Share of intra-bloc trade

Agreement creation in 2008 in total trade (average)

Ratio Per cent

EEC 0.18 : 1 45
NAFTA2 0.34: 1 28
United States—Canada 0.92:1 18
MERCOSUR2 0.98 : 1 10
APEC 1.37:1 50
Andean 2.20:1 4
ASEAN 3.48 :1 13
LAIA 444 : 1 8
CEFTA 9.10: 1 6
CACM 36.25: 1 8
EFTA 62.48 : 1 2

a NAFTA and MERCOSUR are also estimated to have a trade diversionary effect; the ratio of extra-bloc to
intra-bloc trade creation excludes this trade diversionary effect.

Source: Commission estimates.

These results suggest that open regional agreements, such as APEC and to a lesser
extent ASEAN, have the potential to promote regional integration. In comparison,
while a large agreement, NAFTA is not an open one, and while its inward focus is by
design, it is not likely to foster broader regional integration outside its member base,
and may even inhibit it through its trade diversionary effects (see chapter 8).

The impact that a trade openness focus can have on promoting trade flows with
non-members, and thus a greater scope for regional integration is further evidenced
by examining the Central American Common Market (CACM) in its two
incarnations. Initially launched in 1960, the agreement was formulated to foster
import substituting industrialisation or closed regionalism. Following a regional
crisis in the mid-80s, it was relaunched in the early 1990s as a model of open
regionalism (Bulmer-Thomas 1998). The estimated ratio of extra-bloc trade creation
to intra-bloc trade creation for the agreement following its relaunch in 1993 is
significant at 36:1. For the precursor incarnation, the estimated ratio of extra-bloc to
intra-bloc trade creation for the agreement modelled from 1960 to 1985 is
significantly lower at 3:1.

Despite the paucity of evidence, it is likely that, overall, the degree of regional
integration achieved will depend on the scope of these agreements to non-
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discriminatorily reduce barriers and open trade. Available evidence suggests that
both APEC and ASEAN have at least been partly successful in doing this in the
trade-in-merchandise-goods area. However, as cautioned by a number of
commentators above, this scope is limited by both the exclusion of sensitive sectors
and the continued proliferation of bilateral preferential agreements.

10.3 Summing up

This chapter examined two broader impacts from BRTAs — those related to direct
and indirect reforms to domestic regulation, and those related to economic and
regional integration.

For Australia, those domestic regulations that have been incorporated in BRTAs, in
particular AUSFTA, have resulted in mixed outcomes. While the extension of
copyright provisions (in particular, for existing works) has clearly imposed a net
cost on the Australian economy, the relative costs and benefits of other provisions
are less clear. Despite this, as seen in the case of the PBS, there are significant
potential risks to incorporating certain domestic regulations in trade agreements. For
those with a domestic public good focus (such as the PBS), the inclusion in trade
agreements has the potential to impose costs beyond the benefits that can be
obtained and reduce economic welfare (even though, in the PBS case, the outcome
appears to be reasonably benign and even positive).

In terms of integration, possible outcomes are mixed. On the one hand, economic
integration can occur between members to an agreement. Additionally, bilateral
agreements may evolve into larger agreements and, over time, become a means to
achieve wider economic integration. For example, the Canada-US bilateral
agreement can be seen as a predecessor to the broader NAFTA agreement. On the
other hand, as discussed in chapter 13, little use has been made of accession clauses
to expand existing agreements. Further, the extent of broader regional integration
(as observed in trade flows) and the economic benefits that arise depend on the
openness of the agreement in question. In particular, the Commission’s econometric
analysis suggests that, insofar as they focus trade towards a partner country,
preferential agreements can detract from broader regional integration, while
agreements based on open regionalism, such as APEC and to a lesser extent the
previous ASEAN-CEPT agreement in the Asia-Pacific, appear to foster economic
and regional integration.
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PART D

FUTURE APPROACH TO BRTAS






11 Policy objectives for trade
agreements

The Terms of Reference invite the Commission to make recommendations in
relation to bilateral and regional trade agreements (BRTAs). Assessing the policy
merits of any government measure and identifying worthwhile changes requires
firstly an understanding of the objectives the measure should aim to achieve. It also
requires consideration of how the measure compares as a means of achieving those
objectives against alternatives that might be used, either in place of, or in conjunction
with, the measure under review.

This chapter discusses what constitutes appropriate policy objectives for agreements
on trade, and having identified four relevant objectives, discusses how well-suited
BRTAs are for achieving each objective compared to available alternatives.

The approach taken is to consider how BRTAs and their alternatives perform
against each objective separately. It should be borne in mind that, even if a measure
is not necessarily the best available for achieving any one objective, the measure
may still be warranted if it proves to be an efficient means of simultaneously
addressing multiple objectives. Drawing on the analysis in this chapter, the role or
roles BRTAs should play within Australia’s broader trade policy agenda is taken up
further in chapter 12.

11.1 What are appropriate policy objectives?

The Commission’s assessment framework

In assessing the merits of government policies and programs and making
recommendations for their reform, the Commission is required to have regard the
policy guidelines set out in section 8 of the Productivity Commission Act 1998
(Cwlth). Among other things, these call for policies that:

« improve productivity and economic performance in order to achieve higher
living standards for the whole community;

« reduce unnecessary regulation;
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o encourage the development of efficient and internationally competitive
Australian industries; and

« have regard to Australia’s international commitments and the trade policies of
other countries.

Importantly, the Commission is also obliged to take a broad, economy- and
community-wide view, rather than focussing on the interests of particular industries
or groups in its analysis.

In relation to trade policy, the Commission’s guidelines are generally consistent
with policies that aim to reduce barriers to the free flow of goods and services, both
domestically and internationally. Such policies are likely to benefit the economy as
a whole by encouraging Australia’s resources to flow to their most highly-valued
uses, consistent with the relative economic efficiency and competitiveness of
different activities, sectors, industries and businesses within Australia. This
approach has underpinned the Commission’s advice on trade policy for more than
three decades.

While the merits of policies based on this approach are widely acknowledged, in the
course of this study, as in past trade policy debates, several participants have
suggested that BRTAs be used to pursue objectives that diverge from it. For
example, some have suggested that the advancement of Australian exports should
be one aim for trade agreements (and of economic policy more generally):

All levels of government have a critical role to play in supporting an internationally
competitive and sustainable Australian export sector. Supporting the growth of
Australian exports can be achieved by several mechanisms, but most importantly
through improved market access conditions through multilateral, regional, plurilateral
and bilateral trade agreements. (Australian Industry Group, sub. 7, p. 1)

Exporting can of course bring benefits to Australians and Australian businesses, but
as the Commission has noted previously, this does not mean that exporting should,
of itself, be a policy objective. This is because:

... the production, marketing and delivery of goods and services for export also uses
Australian resources. For Australia to gain from any particular exporting activity, the
benefit received needs to exceed the value that could have [been] obtained by using the
embodied resources to supply the domestic market ... Thus, while most current
exporting activity may well generate net benefits for Australia, it cannot be presumed
that addition to exports ... will automatically do so too. (PC 2008, p. 6.9)

Indeed, it is possible that, in some cases, an increase in exports could lead to a fall
in overall welfare. For example, if a policy were to drive increased exports in an
industry already receiving government support, this could, in time, draw further
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resources into that industry from other, more efficient, industries, at a net cost to the
economy as a whole.

Thus, while appropriate economic policies may well result in increases in activities
such as exporting, the policies themselves should not seek ‘exports for exports’ sake’.

Similarly, others argue that rectifying or preventing trade imbalances in particular
sectors or products should be an objective for assessing Australia’s trade agreements:

. where the benefits to the Australian automotive industry are less clear, Ford has
advocated a very cautious approach be adopted in negotiations. ... Japan and Korea, for
example, are automotive powerhouse economies with very low levels of import
penetration. Automotive producers from both countries already have dominant
positions in the Australian market. (Ford Motor Company of Australia Limited,
sub. 51, p. 2)

While potential imbalances may be seen as undesirable from the viewpoint of
businesses in a particular sector, it does not follow that they are necessarily ‘bad’
for the economy as a whole. Indeed, it is the exploitation of such imbalances that
allows economies to gain from trade, by specialising in products at which each is
relatively efficient, exporting their surpluses and importing products which can be
produced at a lower cost in other countries.

Appropriate policy objectives for BRTAs

DFAT depicts multilateral, regional and bilateral approaches to trade liberalisation
as working together in a ‘cascade effect’ (sub. 53, p. 3). As such, in determining
what may be appropriate policy objectives for BRTAs, it is relevant to examine
Australia’s overall trade policy. This has been described by the DFAT in the
following terms:

Australia maintains an active and diverse international trade policy agenda which
combines multilateral, regional and bilateral strategies to break down world barriers to
trade, maintain its export competitiveness and gain new market opportunities. ...

As well as supporting WTO multilateral trade negotiations, Australia seeks to build
bilateral and regional strategic partnerships through free trade agreements ... or other
mutual agreements for trade facilitation and cooperation with important trading
partners. (DFAT 2008b, p. 1)

The Terms of Reference also state:

Australia has been pursuing bilateral and regional agreements intended to support the
multilateral trading system while also enhancing commercial opportunities for
Australian businesses and businesses in partner countries and enhancing Australia’s
broader economic, foreign and security policy interests.

POLICY OBIJECTIVES 189



In considering these broad statements together with the policy guidelines in the
Commission’s Act, the Commission has identified four policy objectives (or groups
of objectives) that BRTAs potentially could be used to advance. Subsequent
sections of this chapter discuss each of those objectives and assess the suitability of
using BRTAs to achieve them. They are: reducing trade and investment barriers in
our trading partners and in Australia (sections 11.2 and 11.3), economic cooperation
and integration (11.4), and ‘non-trade’ objectives such as poverty alleviation,
regional security and strategic relationships (11.5).

11.2 Reducing barriers in our trading partners

Reductions in trade and investment barriers in partner countries can increase the
commercial opportunities for Australian producers, and are often expressed in terms
of improved ‘market access’. BRTAs offer an alternative to multilateral
negotiations as a means of reducing barriers in other countries, and as such their
relative advantages and disadvantages against this objective must be assessed in
comparison to the multilateral process. There are several factors that need to be
considered in such a comparison.

Achievability and outcomes

Given the current lack of progress on the Doha Round, some view BRTAs as a
more fruitful path to achieving international trade liberalisation than the WTO
system. BRTAs may generate greater reductions in trade and investment barriers, at
least in selected markets, because they can be negotiated in substantially less time
and allow for more substantial reform. In contrast to BRTAs, tariff reductions in the
multilateral system of the WTO normally result in a gradual reduction in bound
rates, without necessarily bringing about substantive increases in market access,
particularly in sensitive areas such as agriculture. In addition, many subjects that are
treated in BRTAs, like investment, competition policy, government procurement
and labour standards, are effectively ‘off the table” in the WTO.1

Several participants commented on the relative pace and coverage of reform
available through BRTAs. The Government of South Australia commented:

1 Chapter 14 discusses further the impacts from including ‘WTO-Plus’ matters within BRTAs. In
brief, the Commission considers that the inclusion in BRTAs of some such matters, including
measures that work to strengthen economic cooperation, competition policy frameworks,
customs procedures and other trade facilitation measures, may all add to efficiency with little
downside risk. However, for some other matters, inclusion of provisions risks resulting in
greater costs than benefits.
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. in the absence of meaningful progress in the WTO given the political realities of
global trade, FTAs do present a good opportunity for substantial market access gains in
a relatively shorter period of time. (sub. 56, p. 9)

In a similar vein, the Australian Industry Group said:

FTAs can promote stronger trade and commercial ties between nations which are party
to the agreement and can, in light of setbacks in the current multilateral trade
negotiations, also speed up trade liberalisation by delivering gains faster than through
multilateral or broader regional processes. (sub. 7, p. 4)

DFAT also submitted that:

... FTAs can support the WTO’s multilateral trading system by providing momentum
toward the completion of the Doha Round. FTAs can deliver economic benefits to
participating countries more quickly than might be possible through a WTO round.
They can tackle specific issues in more depth and often with a higher level of ambition
than is possible in the WTO. They can be more comprehensive, covering issues not
fully addressed in the WTO, such as investment. (sub. 53, p. 4)

Indeed, as discussed in chapters 6 and 7, Australia’s BRTAs — most of which have
been negotiated and finalised during the Doha Round — have reduced barriers to
Australian trade in several areas, which has led to some benefits for businesses.

On the other hand, there are some subjects that are covered by WTO agreements
that are not often features of BRTAs. As several participants in this study pointed
out, the most prominent of these are export subsidies, particularly those on
agricultural products:

Of particular concern to Australia is the issue of agricultural export subsidies which,
because they are direct payments to producers and are not tariffs, can only by reduced
by multilateral negotiations. Through bilateral agreements the USA and the EU have
been able to maintain their subsidies at the same time as they also gain access to other
markets. Because there is thus no incentive for the USA or the EU to remove their
subsidies, the bilateral system is actively undermining multilateral negotiations.
(CPSU-SPSF, sub. 22, p. 6)

Comprehensive multilateral agreements (pursued through the WTO negotiating round
process) are the only way to consecutively address all ‘three pillars’ of agricultural
support that currently distort world food trade — restrictions on market access, export
subsidies and domestic supports and subsidies. (Australian Dairy Industry Council,

sub. 38, p. 3)

Some participants doubted Australia’s ability to gain significant access to markets
through BRTAs, given our negotiating position as a relatively small country that has
begun unilateral reform:

Australia is not in a strong negotiating position, having previously reduced and
minimised trade barriers such as tariffs on a unilateral basis. This means Australia’s

POLICY OBIJECTIVES 191



ability to influence change on a bi-lateral or regional basis is severely restricted.
(Australian Fair Trade and Investment Network, sub. 33, p. 11)

In this context, it was noted that Australia’s BRTAs have been subject to the carve
out of some sensitive sectors, as well as extended phase-in periods before
substantial tariff reduction is achieved. Even so, some areas in which these carve
outs and delays have occurred have proven to date to be largely immune to
substantive reform via the multilateral system.

Nonetheless, whatever the potential outcomes from BRTAs, the stagnation of the
Doha Round also casts significant doubt on the ability of multilateral negotiations to
deliver international trade liberalisation, particularly in the short term.

‘Defensive’ considerations

As well as gaining additional market access, several participants argued that BRTAs
can be used to ‘level the playing field’ for Australian producers when other
countries gain an advantage in markets through their own trade agreements:

... third parties (i.e. parties not subject to a trade agreement) can be detrimentally
affected by the preferential access given to a competitor in an export market. ... For
example, Victorian automotive exporters are at risk of losing markets in the Middle
East should the Gulf Cooperation Council States finalise agreements with competitor
countries that lower the existing 5 per cent tariff on passenger motor vehicles. Other
examples include the potential effect on Victoria’s agricultural exports (meat in
particular) to South Korea should the US and South Korea bilateral trade agreement
enter into force. (Victorian Government, sub. 40, p. 6)

In response to such third party action, Australia could seek to negotiate a BRTA
with the target country (for example, Korea) with the aim of securing preferences of
at least the magnitude of the third party, effectively granting Australia access to that
market on at least the same basis as its main competitors and countering any
existing trade diversion. Following the Draft Report, several participants supported
the use of agreements for such ‘defensive’ reasons (box 11.1).

Of course, Australia’s negotiation of a defensive BRTA with the target country
could in turn provoke a reaction from other third-party countries who also have yet
to negotiate with the target country. This would diminish any benefits the sector in
question had gained from any BRTA preferences by again ‘re-levelling’ the field
and could result in disadvantages in other sectors, depending on the terms of the
third party agreement. (As discussed in chapter 13, the inclusion of ‘MFN’ clauses
in BRTAs can reduce this problem, by effectively automating the ‘defensive’
reaction.)
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Box 11.1 Participants' comments on defensive agreements
Office of Horticultural Market Access, sub. DR70, p. 2

. if competitors achieve highly concessional or zero tariffs into export markets,
Australian BRTAs could protect an existing export position by achieving parity with
concessional or zero tariff outcomes achieved by others. ‘Substantial commercial
benefits’ in this context could be protection of existing trade levels rather than
achievement of additional trade growth.

NEF, sub. DR85S, p. 6

The NFF highlighted the example of South Korea in our original submission, where
[CIE] modelling revealed that Australian agricultural and food exports to Korea
could be slashed — in real terms, down 12.4% ($162 million) by 2030 — should
Korea and the United States (US) ratify their Free Trade Agreement.

Australian Pork Limited, sub. DRI, p. 3

It concerns our industry that its competitors are in the process of finalising FTAs
with these same high value markets, like Korea. ... To remain competitive in high
value markets the government’s priority for the pork industry should be to negotiate
FTAs that deliver international pork export market competitiveness.

Australian Sugar Industry Alliance, sub. DR93, p. 1

Australia’s trading partners are pursuing similar agreements with their other
suppliers, our competitors. It is important that Australia is not left behind. As the
world’s only developed country exporter of raw sugar, Australia faces
discriminatory trade barriers in the form of developing country tariff differentials,
quota restrictions and other measures that favour our competitors in many of our
export markets. This discrimination increases as our competitors conclude bilateral
or regional trade agreements. A recent example is agreement in the Korea - ASEAN
FTA to remove the tariff on Thai raw sugar sales to Korea.

Department of Agriculture, Forestry and Fisheries, sub. DR95, p. 2

While BRTA outcomes may not be quantifiable in dollar terms immediately, the cost
of not pursuing BRTAs can be very high if our competitive position is eroded. Other
countries are working hard to secure their own agreements and it remains imperative
that Australia not lose market access in favour of other preferential arrangements
which may only become apparent in the longer term. There are indications that this
scenario is occurring as competitors such as New Zealand (dairy, meat, wool, wine),
the United States (meat, dairy, horticulture) and Chile (horticulture, wine) have
secured agreements with some of Australia’s major export markets.

Multilateral reform avoids such concerns by securing reductions in barriers that
apply equally to all WTO members. If successful, multilateral negotiations or other
non-preferential reform would also be a more effective way of avoiding any issues
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from a potential web of trade rules made under a series of BRTAs. Nonetheless, in
the short term and in the absence of progress at the WTO, negotiation of BRTAs
represents a prospective means of protecting defensive interests.

This does not mean that BRTAs designed to protect defensive interests should
automatically be pursued, as — like all trade agreements — they should first be
subject to an assessment of the likely national benefits that could be obtained by
pursuing them (see chapter 15). This would help to guard against cases where the
gain from securing access for one or a few sectors could be outweighed by losses in
others.

Further, as noted in chapter 8, the potential negative impacts upon Australia from
not being involved in BRTAs with major trading partners, where they have multiple
BRTAs, can be ameliorated if Australia undertakes unilateral (trade and broader
domestic) reform to improve the competitiveness of the Australian economy.

Negotiation, compliance and administration costs

The process of negotiating BRTAs comes at a material cost for the Australian
government. Taking part in multilateral negotiations also entails material costs, and
it is difficult to ascertain if one form of negotiation is significantly more costly than
the other (chapter 7). Even if the costs of negotiation are not substantially different,
some participants argued that the outcomes achieved for similar costs favoured a
multilateral approach:

. one important advantage of negotiating through the WTO is the high reward-to-
effort ratio of the multilateral approach; for much the same effort that would have been
expended in negotiating a major FTA, a similar effort could yield much greater market
access benefit and global reach through the WTO. (Government of South Australia,
sub. 56, p. 8)

Where the two forms of trade liberalisation may differ more clearly is in terms of
the compliance and administration costs. Even where similar sorts of rules (such as
rules of origin) are present in both multilateral agreements and BRTAs, the
implementation of those in Australia’s BRTAs can be more ‘demanding’ than the
equivalent multilateral rules, because, for example, Customs does not apply rules of
origin to determine eligibility for MFN treatment. Further, the preferential rules
differ between each agreement, depending on the preferences or sensitivities of the
negotiating parties, which can add to costs.

While it is possible, and desirable, to pursue a standard set of trading rules in
BRTAs to reduce any potential inconsistencies, the priorities of partner countries
during negotiation could limit the ability to secure standardised outcomes. To date,
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significant differences persist between the preferences and rules across many
BRTAs, notwithstanding recent moves towards the more standardised use of rules
among some agreements.

Other policy options

In noting the limited ‘on the ground’ outcomes obtained through BRTAs alone,
some participants advocated the use of other government programs, focussed on
exporting, to secure better outcomes for Australian businesses:

Under-funding of the export-oriented industry support programs, such as the EMDG
[Export Market Development Grants] Scheme, places jobs at risk and threatens the
ability of exporters to undertake the activities which are so critical to the protection of
market share. It also undermines Australian industry’s ability to maximise the potential
of the market access gains afforded by free trade agreements. ... In light of their strong
return on investment, A1 Group believes more can be done to support businesses in
their export development activities to maximise the potential benefit to Australian
industry from existing and future FTAs. (Australian Industry Group, sub. 7, p. 13)

In consultations, some participants indicated that they saw increased funding to
EMDG or to Austrade’s export facilitation services as preferable to further spending
on the negotiation of PTAs.

Such schemes do not lower barriers per se, but rather assist businesses that export to
do so, and in this way can be seen as helping to counteract the effects of barriers to
overseas markets. However, as noted above, although such programs may be seen to
be successful in terms of increasing exports, the Commission does not consider this
a valid objective for trade policy. (There are, however, other rationales that might
be considered in assessing schemes such as the EMDG scheme (see PC 2009b)).

In terms of lowering barriers in other countries, the Commission’s current view is
that the primary policy options are either multilateral agreements or bilateral and
regional agreements (which, in their wider sense, can include efforts to improve
market access beyond tariff reductions such as through cooperation agreements,
trade facilitation mechanisms and mutual recognition of standards and regulations
and should not necessarily be limited to preferential arrangements).

Conclusion

Against the backdrop of limited progress in multilateral negotiations, BRTAs are a
feasible option for seeking the reduction of trade and investment barriers in other
countries. The exact outcome will vary between BRTAs, depending on the
particular form and coverage of the agreement, and the choice of partner country.
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As such, it 1s important that each BRTA is assessed, to determine its ability to
effectively reduce barriers in partner countries (as well as its overall impact on
Australia).

FINDING 11.1

The extent to which a BRTA reduces trade and investment barriers depends on the
particular form and coverage of the agreement, and the priorities of the partner
countries.

11.3 Reducing our own trade and investment barriers

As noted in chapter 8, while a country benefits from reductions in the trade barriers
of its trading partners, the majority of the benefits from trade liberalisation in fact
arise through domestic reform. Reducing domestic barriers to trade and investment
leads to benefits to countries by improving resource allocation and efficiency within
the economy, through reduced import prices and increased availability of capital,
labour and knowledge, which in turn can improve the competitiveness and
productivity of domestic businesses.

Advantages of using trade agreements

While bringing about domestic reform is not typically governments’ central
motivation for engaging in BRTAs, negotiating, agreeing to and then implementing
a trade agreement may facilitate liberalisation of a country’s own trade and
investment barriers. Participants mentioned three ways in which this may occur.

First, the perceived ‘trade-offs’ undertaken throughout the negotiation process of a
trade agreement could assist in managing the perceptions of domestic stakeholders
and ease the passage of reforms:?2

[PTAs] can also provide a path through which public support for trade and trade
liberalisation can be garnered. PTAs provide a much easier sell to the public than
unilateral reform, even if that reform is in Australia’s own best interest. The well cited
problem of trade reform — concentrated negative impacts, dispersed benefits — can
make unilateral liberalisation politically difficult; whereas at least under a PTA
Australian exporters get improved market access elsewhere. (RIRDC, sub. 10, pp. 13-14)

2 On the other hand, contentious reforms undertaken through trade agreements can attract
substantial opposition as well. See, for example, the debate surrounding the pharmaceutical
benefits scheme during the AUSFTA negotiations, discussed in chapter 10.
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Second, some have also argued that liberalisation through BRTAs can be a
complement to unilateral reform, essentially representing the first step on the road
to broader reforms as competition from partner country businesses is introduced. An
example of this noted by RIRDC is reform within the dairy industry following the
ANZCERTA:

Bilateral liberalisation generated through this agreement was one of adjustment for the
Australian dairy industry. As the Australian dairy industry became more competitive it
became easier to shift towards unilateral liberalisation. (sub. 10, p. 12)

Third, where beneficial policy settings (including reforms such as lowering bound
tariffs) are agreed to in a BRTA, they become subject to a binding international
obligation. This represents a benefit in addition to the policy itself, as it adds certainty
by preventing later policy reversals or the introduction of new adverse policies.

Fourth, DFAT argued that the process of negotiation with other countries affords
domestic policy makers and regulators the opportunity to gain familiarity with the
regulatory regimes of partner countries, which might give rise to opportunities for
beneficial changes in our own regimes:
One consequence of such intensive engagement at official level is the deeper understanding
that each side gains of their counterpart organisations and administrative arrangements,

institutionalising close working relationships and creating strong people—to—people
networks in government across the breadth of economic policy issues. (sub. 53, p. 5)

Drawbacks to the use of trade agreements

While BRTAs represent one way to effect domestic reforms, relying on them to
achieve this objective would have several drawbacks.

Reliance on the competitiveness of businesses in partner countries

As noted in chapter 8, where an agreement involves preferential arrangements, there
may be some ‘trade diversion’ unless the country’s BRTA partners are effectively
world price setters in the areas covered by the agreement(s). In such cases, it may be
possible to replicate the effects of unilateral liberalisation through preferential
agreements, at least in the short term.

Even where this is the case, however, there remains some risk that the businesses in
the partners countries will not pass on the full benefit of barrier reductions to
Australian consumers (and Australian businesses sourcing inputs from overseas),
only adjusting their prices into the Australian market to the degree necessary to gain
an advantage over other suppliers.
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There is also no guarantee that businesses in the partner countries will remain the
most efficient producers over time. As such, the negotiation of preferences carries
the risk of ‘locking in’ particular patterns of trade over time, creating a buffer
against innovations from businesses in non-partner countries.

In contrast, reform on an MFN basis allows Australian businesses and consumers to
adjust their demand to the most efficient businesses from around the world. In this
respect, unilateral reform has an advantage over BRTAs:

. moving from traditional unilateral liberalisation to a bilateral agreement opens up
the possibility that domestic gains from our own liberalisation may be eroded by imports
being diverted to a higher-cost source. Australia’s traditional non-discriminatory
approach to protection and its (unilateral) liberalisation has to date largely ensured that we

used the lowest-cost sources of imports — as well as having the benefits of administrative
simplicity and avoidance of international frictions. (Banks 2010, pp. 26-27)

Changing assistance arrangements midstream

Assistance regimes for particular sectors are typically established by government
with particular settings and timeframes built in. Businesses in the affected sector
adjust their forward plans to take into account these settings. However, these
settings could be changed during the life of the package as part of ‘concessions’
made to partner countries during the course of negotiations. The Commission was
informed during its consultations that this problem befell businesses in the TCF
industry, when concessions were provided under the AANZFTA agreement which
were not envisaged when a sectoral adjustment package was announced the year
before.

While effective consultations with industry as part of the BRTA process could go
some way to ameliorating such concerns, the involvement of another government
through the negotiation process entails inherent uncertainties.

Constrained policy options

The finalisation of a trade agreement necessarily binds the parties to undertake, or
refrain from, certain policy options. Some participants to this study argued that such
binding activity, in particular policy areas, constituted an undesirable constraint on
the government’s sovereignty:

... the AMWU has consistently argued that it was not in Australia’s national interest to
compromise the nation’s sovereignty by including issues such as procurement and
liberalisation of foreign investment in the Australia-US FTA. ... Firmly identifying
what elements of Australia’s sovereignty are not negotiable in bilateral and regional
FTAs is important. (AMWU, sub. 21, pp. 9-10)
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Further, such policy constraints can arise in ways that may not be fully appreciated
at the time of negotiation due to, for example, new technologies that emerge long
after an agreement is finalised.

Alternatively, it may be regarded that such constraints can act as a discipline on
policy makers, to prevent the undoing of beneficial reforms (or ‘backsliding’ into
protectionist measures as noted in chapter 6). Therefore the desirability of locking
in reform through the use of trade agreements necessarily depends on the
desirability of the underlying policy in question. As such, some of the potential
downsides of the inflexibility of trade agreements could be overcome by careful
analysis of the policies to be entered into. For a given policy, however, the
flexibility afforded by unilateral reform can be beneficial in allowing adjustment
should unforeseen outcomes arise.

A further concern with the use of BRTAs is that they constrain not only the level of
barriers, but they can also constrain the form that barriers take. One example of this
is in relation to investment regulation which, under the AUSFTA, was bound so that
United States investors are not required to notify the Foreign Investment Review
Board (FIRB) if their investments are below particular monetary thresholds
(currently at $231 million for ‘sensitive sectors’ and $1004 million for ‘non-
sensitive’ sectors).3 This not only binds Australia to not decrease the threshold
below current levels, but also necessarily restrains the form of the policy to involve
a monetary threshold, even when other forms of criteria (and liberalisation) may
later be desirable.

For example, the Australian Government could consider removing the monetary
threshold and replacing it with mandatory notification of only those investments in
one particular sector. While this may represent further liberalisation for many
investments, for those United States investors that currently benefit from either the
$231 million or $1004 million thresholds, such a change could be more restrictive,
and as such they may oppose any renegotiation of the AUSFTA that may be
required to allow it, potentially constraining the Australian Government’s ability to
introduce a different form of investment policy that may be less restrictive overall.

Other drawbacks

Other drawbacks to the use of BRTAs to achieve domestic reform have been noted
elsewhere in this report. Briefly, they include:

3 The threshold levels were originally $50 million and $800 million respectively, as set out in
Australia’s schedule in Annex 1 (Non-conforming measures) of the AUSFTA. For current
indexed levels, see: www.firb.gov.au/content/monetary thresholds/monetary thresholds.asp.
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o negotiation costs: Negotiating BRTAs, like pursuing trade reform through the
WTO, comes at a material cost to the Australian government. Undertaking
reform unilaterally entails similar implementation costs, but avoids these
negotiation costs.

o bargaining coin and delayed reform: Pursuing domestic reforms through
BRTAS creates the incentive to delay reforms for use as ‘bargaining coin’ during
negotiation with other countries. While this may have some impact on the
outcomes obtained from negotiations, unilateral reform can secure benefits
sooner and with greater certainty (this issue is discussed further in chapter 12).

Conclusion

While the use of BRTAs to reduce Australia’s own trade and investment barriers
has some advantages, on balance, the Commission considers that unilateral reform
remains the most direct means for pursuing such reductions, as it is not subject to
the negotiating priorities and timelines of partner countries, but rather can be
undertaken once beneficial reforms have been identified. Unilateral reform also
avoids incurring some of the drawbacks entailed in the use of BRTAs.

FINDING 11.2

Unilateral reform is the most direct means for reducing Australia’s trade and
investment barriers. Pursuit of BRTAs can create incentives to delay unilateral
reforms as well as entailing administrative and compliance costs.

11.4 Economic cooperation and integration

Beyond reductions in tariffs and services barriers, BRTAs may also play a role in
furthering economic cooperation and integration (chapter 10). While the distinction
is not clear cut, economic integration can be seen as distinct from liberalisation or
openness in that both at- and behind-the-border barriers are eliminated, and
cross-border measures are harmonised, leading to conditions approaching a ‘single
market’. Such integration is seen by some as potentially leading to benefits for the
integrated economies including a larger pool of capital and labour, greater
economies of scale for producers, improvements in productivity through knowledge
and technology transfers and dynamic gains through investment and productivity.

Many of the ‘larger pool’ benefits to Australia could be achieved through unilateral
(or, in the longer term, multilateral) reform to remove our own barriers. In terms of
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domestic benefits, this approach seems preferable to the pursuit of BRTAs (as
discussed in section 11.3).

However, beyond such measures to improve openness, there remains a valid role for
agreements between governments to further integrate economies by establishing
like standards, institutional frameworks and trade facilitation measures that improve
certainty for business.

The potential for BRTAs to achieve integration

The effective flow of trade and commerce between countries requires not only
physical infrastructure, but also institutional frameworks to exist between nations to
allow, in the broadest sense, ownership and exchange of goods, and systems for
dispute resolution between parties. Although many multilateral agreements exist to
set broad rules between countries (and to establish international institutions), there
remains substantial scope for governments to agree on matters that establish
institutional frameworks and facilitate trade between nations.

Common, transparent, stable and comprehensible frameworks assist foreign
businesses entering into new markets, as they improve the certainty and confidence
for the businesses unused to local conditions. By encouraging the entry of
businesses, such aligned frameworks also help to realise the benefits attributed to
integration noted above. Further, trade facilitation can improve processing times
and lead to overall reductions in transport and distribution costs. It is important to
note, however, that much trade already occurs without a BRTA between trading
partners, as evidenced, for example, by the existing levels of trade between
Australia and China, Japan and Korea (countries that Australia has yet to conclude a
BRTA with).

Some commentators have questioned the role of small BRTAs (as opposed to
multilateral, or even large regional agreements) in achieving such economic
integration, as larger parties to agreements may skew the negotiations in their
favour:

... in regional arrangements between countries with uneven bargaining power, smaller,
developing countries fear that deep integration can become an instrument for extracting
concessions of all kinds not just in trade but in other ‘non-trade’ matters by their larger,
more powerful counterparts. The agenda for deep integration is likely to be determined
by rich, developed countries. And it is the smaller, developing countries who will have
to adjust their standards to those of developed countries, regardless of whether these are
appropriate to their conditions. (Panagariya 1999, p. 47)
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However, several other commentators have suggested that BRTAs, particularly
those that focus on regional groupings, have a potential role to play in improving
economic integration in the future:

... plurilateral agreements have the potential to build shared approaches to trade and
investment, including through the adoption of a single approach to important
administrative and implementation aspects of FTAs ...

Australia’s participation in the range of regional negotiations demonstrates our ability
to engage in multiple processes in support of free trade in our region. These initiatives
are important features of the evolving regional economic architecture. It is important
that Australia participates in each of these initiatives to seek to guide and influence
their development. (DFAT, sub. 53, p. 51)

There is a staggering array of regional arrangements being discussed or negotiated:
ASEAN “Plus 3”, ASEAN “Plus 6”, the EAS, the TPP, the FTAAP and Asia-Pacific
Community. This is in addition to the patchwork of bilateral and regional agreements
already in place.

... [the TPP] gives Australia an opportunity to drive greater consistency and coherence
among the FTAs in the region. This will help reduce the scope for complexity and trade
diversion arising from the existing patchwork of FTA arrangements. (Business Council
of Australia, sub. 41, Attachment 1, p. 21)

In this context, the Australian Government is currently participating in existing
forums which aim to develop a regional economic architecture. These include
APEC and the East Asia Summit (EAS), which consists of ASEAN members, plus
China, Japan, Korea, India, Australia and New Zealand. Further, there are presently
two proposals under consideration by the EAS for regional trade agreements,
namely the East Asia Free Trade Area (encompassing ASEAN, China, Japan and
Korea), and the Comprehensive Economic Partnership in East Asia (CEPEA),
which would include all EAS participants.

Integration under existing BRTAs

While some saw potential for BRTAs to achieve future integration, other
commentators argued that, based on the effects to date, preferential agreements are
not well suited to this goal as they may not address substantial issues (by excluding
sensitive sectors such as agriculture) and could introduce further complications
through the introduction of new, fragmented trading rules within a region:

... trade policy in Asia is currently very unbalanced, relying too much on weak and
partial FTAs which will not liberalise where it matters and thus not be a driving force
for regional or global integration. In fact, [Sally] warns that emerging “hubs-and
spokes” made up of dirty FTAs, threaten disintegration, especially if the multilateral
trading system weakens further. (Bosworth and Trewin, sub 32, Attachment 2, p. 72)
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However, some trade agreements have been seen to further economic integration for
the member countries. Regarding Australian agreements, participants including
Peter Lloyd (sub. 3) and the Business Council of Australia (sub. 41) highlighted the
steps made towards economic integration as the ANZCERTA agreement with New
Zealand has evolved over time.

As concluded in chapter 10, overall, BRTAs to date are likely to have achieved
limited, though positive, benefits in terms of economic integration. Given the
potential for integration, such a result highlights that the simple presence of a trade
agreement between economies is not sufficient to guarantee that this objective is
fully met. Rather, the extent of integration will depend on the form and coverage of
the agreement in question. In particular, potentially inconsistent preferences and
rules established under bilateral PTAs can actually undermine economic integration.

The Commission also notes that, during consultations for this study, several
participants commended the collaborative, non-adversarial approach to reaching
agreement on technical matters through bodies such as APEC (or other technical
working groups). They regarded this as a more effective means of agreement on
matters that were important frameworks for trade between countries than the
adversarial, ‘tit-for-tat’ approach adopted as part of the negotiation of some trade
agreements:

APEC is a process designed to promote regional economic cooperation, including by
lowering all impediments to all international commerce. APEC is not a PTA and should
not become one.

Accordingly, APEC economies are reducing impediments to international
commerce in ways which do not seek to divert economic activity away from any
economy. That is the essence of open regionalism. (Elek, sub. 44, p. 5)

Alternatives for achieving integration

While BRTAs can go some way to obtaining the benefits for Australia from
economic integration, they are not the only way to access them:

... even if we are able to identify dimensions along which deep integration is desirable,
it does not follow that a PTA is [a] necessary complement to it. In principle, much of
deep integration agenda can be pursued independently of a PTA. To justify [a] PTA,
one must identify extra gains resulting from a simultaneous pursuit of PTA and other
deep integration agenda. Short of that, the two policies must be justified on their own
merit. (Panagariya 1999, p. 45)

Indeed, the agreements between governments required to establish the frameworks
for trade that can improve economic integration do not necessarily have to occur as
part of a preferential trade agreement. For example, governments may enter mutual
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recognition agreements, exchange improvements in visa arrangements or simply
encourage knowledge sharing and cooperation between regulatory authorities.
Further, there are some aspects of trade that are better suited to such agreements.
For example, the view that services liberalisation is achieved through reform to
behind-the-border barriers, and thus better handled through alternative mechanisms
(rather than formal trade agreements), was supported by the Law Council of Australia:

... it has been the Law Council’s experience that greater opportunities for the export of
services to other jurisdictions has been achieved through direct negotiation with
relevant stakeholders overseas (e.g. bar associations, courts and government) rather
than through preferential trade agreements ... (sub. 47, p. 3)

That said, there may be some benefits for achieving deeper integration if a range of
related matters are negotiated at once, as part of a wider trade agreement. The
overall benefits of an economic integration agreement will vary according to the
parties involved, the form and coverage of the agreement, the extent of
liberalisation agreed to, and the compatibility of rules set under the agreement with
pre-existing multilateral and regional trade rules, including whether the rules and
preferences are granted on a preferential basis or not (design principles for trade
agreements are discussed further in chapter 13).

FINDING 11.3

There is a continuing role for arrangements between governments to facilitate trade
and investment; for example, by establishing consistent standards, institutional
frameworks and measures to improve market openness. BRTAs are one means by
which such arrangements can be established.

11.5 Non-trade objectives

In addition to trade and investment barriers and cooperation on economic matters,
there are some ‘non-trade’ objectives that can be pursued through, or affected by,
the negotiation of a BRTA. These objectives include poverty alleviation and
development, and fostering regional security and strategic relationships.

Poverty alleviation and development

A substantial body of economic literature suggests that trade liberalisation — by
both developing and developed countries — can help to improve the living
standards of both the rich and poor around the world, contributing to a decrease in
the proportion of people in absolute poverty.
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. most agree that developing countries can gain real benefits from opening up their
economies. Indeed, the weight of evidence is that greater openness is important for
growth and has been a central feature of successful development. No country has
developed successfully by closing itself off from the rest of the world, very few
countries have grown over long periods of time without experiencing a large expansion
of their trade, and most developing countries with rapid poverty reduction also enjoy
high economic growth ... (OECD 2010a, p. 58)

To the extent that they promote trade liberalisation, BRTAs can also have a role in
alleviating poverty in developing countries by this means. However, as with all
countries, the effect of BRTAs on developing countries can vary by agreement. For
example, analysis undertaken as part of this study (box 8.6) raises doubts as to
whether benefits resulted from two of Australia’s previous non-reciprocal
agreements, the South Pacific Regional Trade and Economic Cooperation
Agreement (SPARTECA) of 1981 and the Australia-Papua New Guinea trade
agreement of 19774 Of course, differently designed agreements could have
different development outcomes.

While reductions in barriers to trade and investment can be beneficial, when seeking
to assist development, the approach taken to encouraging trade liberalisation with
developing countries (and the assumptions made about their domestic institutional
frameworks) should not simply replicate that taken with developed countries. That
is, the agreements should not focus solely on the reduction of barriers:

Trade and investment liberalisation of course is not enough. It must be accompanied by
wide-ranging domestic economic reform and strong institutions. Developing countries
need assistance to achieve these. (AusAID, sub. 46, p. 5)

Access to a larger market, as a means to achieving scale economies and diversifying
production has been a long-standing rationale for regional arrangements among
developing countries. ... However, in developing countries with low levels of income
and large rural populations, more is involved than choosing the right trade policy.
Effective regional integration may accelerate growth and structural change ... but there
is little reason to assume that trade liberalisation alone will achieve this.
(UNCTAD 2007, p. 44)

4 Broadly, the results indicate that the Australia-Papua New Guinea agreement led to an increase
in imports into the two countries, which was more than offset by a decrease in exports from the
two to other countries, resulting in a net decrease in global trade. There was also a net decrease
in relation to SPARTECA, where the estimated increase in trade between members was more
than offset by a decrease in trade with non-members. These results may be driven by a lack of
reform of barriers in the developing countries, given the one-sided nature of the agreements.
Further, to the extent that they resulted in preferential access beyond Australia’s relatively low
MFN rates, the agreements may have focussed heavily resource constrained nations on
exporting to Australia (and New Zealand), perhaps away from markets that otherwise would
have represented higher value for them.
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Indeed, the economic literature has previously identified a need for reforms aimed
at assisting development to be broad based:

... [Commentators note] that the critical elements in translating economic growth into
poverty reduction seem to be complementary and multidimensional public policies.
Work by the University of Adelaide exploring the links between trade, growth and
poverty reduction lists five prerequisites for a positive relationship between trade and
poverty reduction: i) trade openness; i7) domestic reform; iii) a robust and responsible
private sector; iv) institutional reforms; and v) political will and co-operation ...
(OECD 2010a, p. 58)

While BRTAs alone are unable to address all these requirements, they may be able
to assist positively in relation to some, depending on their design. Moreover, in
undertaking the negotiations for the recent AANZFTA, and the upcoming PACER-
Plus negotiations (with Pacific Island Forum countries), Australia’s approach to
negotiation has involved its aid agency, AusAID, in capacity building and economic
cooperation activities with partner countries, including in the training of negotiators
and hosting of workshops on trade issues (box 11.2). The Australian Government
has recently reaffirmed its support for PACER Plus, describing it as ‘a new way to
approach trade by supporting capacity building’ (Elliot 2010).

The Commission supports such capacity building and economic cooperation actions
to assist developing countries. While such actions may be contained within a BRTA
they may also be pursued in the absence of a trade agreement with the relevant
developing country. This would avoid complicating or delaying negotiations
through the incorporation of contentious trade provisions, and could engender future
cooperation between the parties by avoiding any perceptions of the use of
bargaining power.

Overall, if a developing country considers that it would be in its national interests to
pursue a trade agreement with Australia, the Commission believes that, in aiming to
ensure that the negotiated outcomes do assist in alleviating poverty and realising
development objectives, the Australian government should continue to take into
account the circumstances of partner countries and measures to achieve successful
engagement in such negotiations (for a summary of some relevant considerations,
see, for example, ACFID 2009a, 2009b and UNCTAD 2007).
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Box 11.2 Capacity building as part of PACER Plus negotiations

The Australian Agency for International Development (AusAlD) has been involved
since the scoping stage of the ongoing negotiations for the Pacific Agreement on
Closer Economic Relations Plus (PACER Plus). This included assessing the capacity
of the Forum Island Countries (FICs) to engage in negotiations, as well as any support
needed for them before and during negotiations (this was informed by feedback from
AusAID Posts in the Pacific).

AusAlID established the Pacer Plus Support Initiative in 2007-08 to support the FICs.
The objectives of the program are to build their capacity to negotiate; develop analysis
and policy research on Pacific trade; engage stakeholders in the Pacific; and facilitate
trade (including through building institutional capacity). Some key activities undertaken
in the ‘scoping’ stage, as a result of this support include:

« completion of a series of five trade policy papers from the Vanuatu-based Pacific
Institute for Public Policy;

« a report on the benefits and costs of PACER Plus that contributed to discussion
amongst the FICs of the costs and benefits of various negotiation options; and

« provision of WTO Trade Facilitation Needs Assessment workshops in the four WTO
member countries (PNG, Solomon Islands, Fiji and Tonga) and two accession
countries (Samoa and Vanuatu). AusAID engaged the Oceania Customs
Organisation to lead the workshops, which were aimed at identifying trade
facilitation measures under PACER Plus.

The Support Initiative was continued in the ‘initiation’ stage of PACER Plus, with some
key activities including:

« a training program for one trade officer from each of the FICs to prepare for
negotiations. The training consists of ten modules of one week’s duration each;

» establishing a Trade Research Initiative to provides $65 000 to each FIC to
commission independent trade research. To date, one study has been completed
(Samoa), four are underway (Niue, Nauru, Tonga and the Cook Islands) and one is
being negotiated (Tuvalu) ;

« support (with New Zealand) of FIC participation in PACER Plus meetings, including
funding for ministers’ and officials’ meetings in Brisbane in October 2009, and
funding for the following officials’ meeting in April 2010 in Port Vila, Vanuatu; and

« support for the establishment and operation of the Office of the Chief Trade Adviser
to provide advice and technical assistance to the FICs during negotiations.

AusAID indicated that future assistance is likely to continue and evolve as the
negotiations move into a more substantive phase.

Source: AusAlD (sub. 46).
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Security and strategic relationships

Beyond the terms contained within a trade agreement, it has been be argued that the
process of negotiating and signing an agreement between two (or more) countries
potentially improves the strategic relationship between the parties (both formally
and through general goodwill and awareness of the partner country), leading to
cooperation in other policy areas, such as defence. This cooperation, combined with
the potentially improved economic growth and stability in partner countries, could
result in an overall improvement in security:

Australia’s interest in the stability and development of the Pacific is based on greater regional
prosperity and reducing the growing threat from transnational crime (including money
laundering, terrorism, drug trafficking and people smuggling) (AusAID 2004, p. 11)

. the economic and security spheres are interdependent. Economic and human
development cannot be achieved in an environment where there is poor governance and
political instability. Conversely, a faltering or struggling economy that is unable to
provide essential services for its people may create social inequalities, personal
grievances or community unrest that become a security problem. (SFADTC 2010,
vol. 2, p. 6)

Although trade by itself cannot represent a developmental panacea, we cannot secure
prosperity without trade and Australia’s objective is to see our immediate region as
prosperous, trading and stable. A properly considered, comprehensive PACER Plus
free trade agreement comprising a carefully crafted trade capacity building or ‘Plus’
component provides a key platform to deliver this outcome. (DFAT 2008c, pp. 25-26)

While these benefits can be seen as an outcome of trade agreements, they have also
been cited as a potential objective and a key part of the Government’s assessment:

Needless to say, FTAs are a product of negotiations between countries and not all of
Australia’s identified objectives are met in all circumstances. It is the role of
governments to weigh and assess the overall balance of benefits in deciding how and
when to conclude any particular FTA negotiation. These assessments will necessarily
have regard to a broad range of considerations, including commercial and strategic
considerations. (DFAT, sub. 53, p. 8)

... governments are also using PTAs as instruments to secure wider foreign policy and
strategic objectives that are often unrelated to trade and commerce. The most obvious
contemporary example of this can be found in the United States where bilateral and
regional trade agreements are increasingly being used to reinforce strategic
relationships. ... The AUSFTA was a good example of this phenomenon: this was a
deal driven by politics, not economics, hence Australia’s willingness to accept such a
poor outcome on areas of major interest such as agriculture. (Capling 2008, pp. 28, 36)

Sometimes such strategic linkages are part of the public justifications for entering a
trade agreement, but at other times governments have justified a proposed
agreement on economic grounds alone. For example, in announcing that Cabinet
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had approved the AUSFTA, the then Prime Minister focussed entirely on the
economic relationship between the countries (see Howard 2004).

Indeed, the characterisation of security and strategic relationships as a central
justification for a trade agreement is a cause of some concern, as the practical value
of any contribution made by BRTAs to such relationships is often not clear and yet
such considerations can seem to dominate other considerations. Thus, in its
submission, the Australian Fair Trade and Investment Network was critical of ‘The
linking of strategic issues such as security alliances to Trade Agreements, at the
expense of consideration of the actual economic and social impacts of the
agreements’ (sub. 33, p. 4).

The Commission is not well placed to assess the strategic value of any particular
agreement. Indeed, the difficulty in assigning an objective economic value to a
strategic goal (related to, say, diplomatic, sporting or defence interests) introduces
difficulties into the benefit-cost analysis for agreements generally.

A key uncertainty relates to the effectiveness of BRTAs in pursuing strategic goals.
For example, while intended to improve the prosperity of developing country
partners, as noted above, it is questionable if past Australian trade agreements such
as the (non-reciprocal) SPARTECA have done so. In turn, the contribution of these
past BRTAs to regional security through this pathway is also questionable (though
differently designed BRTAs might be more effective in this respect). Likewise,
while the act of the negotiating and signing an agreement can improve the strategic
relationship between the parties, this may not always be the case if negotiations
become difficult and agreement is viewed as a costly compromise.

However, even where (well-designed) BRTAs are able to indirectly advance
security and strategic interests, it seems unlikely that they would be the most
appropriate or cost-effective means to do so. In this context, the Commission notes
that Australia has negotiated a range of specific defence and security treaties, such
as the ANZUS treaty (with New Zealand and the United States), an agreement with
the Indonesia on the framework for security cooperation, and a memorandum of
understanding on defence cooperation and joint declaration on security cooperation
with India. These are just some examples of the range of agreements and actions
available to government (ranging from formal treaties, memoranda of understanding
and cooperation agreements through to meetings between officials and ministers) to
highlight relationships between countries. In addition to this range of agreements,
the Commission also notes that the Australian Government pursues many direct
programs aimed at improving security in partner countries (examples of such
programs in the context of the Pacific Islands are presented in box 11.3).
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Box 11.3 Australian security-related programs in the Pacific

In addition to strong trade and development ties with the Pacific Islands, the Australian
Government also undertakes several programs aimed at improving regional security.
One of the most visible examples of such programs is the Regional Assistance Mission
to the Solomon Islands (RAMSI), led by Australia but involving personnel from several
other countries in the region. In operation since 2003, RAMSI’s initial focus was to
restore law and order in the Solomon Islands, and as such required substantial police
and military involvement. As stability has improved, greater focus has been placed on
long term issues such as capacity building, governance and improved judicial and
correctional institutions. From 2003 to 2008-09, the Australian Government’s total
financial commitment to RAMSI was $1.4 billion.

Other programs include those aimed at combating transnational crime, such as:

« the Pacific Transnational Crime Network, established by the Australian Federal
Police to foster cooperation on criminal intelligence and investigative capacity in the
Pacific;

« training provided both to police forces (by the AFP) and to the police and military in
maritime surveillance (by the Department of Defence);

« legal assistance, provided by the Attorney-General’s Department to improve policing
and criminal justice legislation;

« cooperation under a number of agreements, including the Honiara Declaration on
Mutual Assistance in Criminal Matters, Proceeds of Crime and Extradition, the
Nasonini Declaration (covering a range of issues including counter-terrorism, terrorist
financing, money laundering, drug trafficking and people smuggling), and Counter-
Terrorism Memoranda of Understanding with both Papua New Guinea and Fiji;

« assistance to develop anti-money laundering and counter financing of terrorism
systems, delivered by the Anti-Money Laundering Assistance Team in the Attorney-
General’s Department; and

« strengthened border protection and counter terrorism capability, including technical
assistance for border assessments, identity verification and forensic document
examination, delivered through the Department of Immigration and Citizenship.

Australia also pursues several defence programs in the Pacific, including:

« the Defence Cooperation Program which involves approximately 60 military and
civilian advisers providing training and support (covering, for example, strategic
planning, maritime security, communications and disaster relief) to defence and
police forces in the Pacific; and

« the Pacific Patrol Boat program which has provided 22 patrol boats to 12 Pacific
Island nations for law enforcement (including areas of transnational crime, illegal
fishing and search and rescue). The program also provides advisers, training and
equipment for the recipient nations.

Source: DFAT (2008c).
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Of course, in the case where a proposed BRTA is justified on economic grounds,
the formation of an agreement may have the effect of enhancing relationships.

However, were a proposed BRTA not justified on economic grounds, the
Commission does not consider it desirable for non-economic interests to be used as
the justification to enter an agreement, as there are potentially more appropriate
methods for achieving security and strategic objectives available. In such cases, it is
preferable to use other arrangements to further the non-economic objectives in
question, and avoid incurring the net economic cost of entering a BRTA.

11.6 Summing up

The Commission’s assessment is that BRTAs are a feasible policy option for the
pursuit of some of the objectives discussed in this chapter. A well designed BRTA
could be used to seek reductions in trade barriers in partner countries, and to
establish arrangements to facilitate trade and investment between partners that may
be required to operationalise or enhance available multilateral frameworks. Of
course, such agreements would still need to be subject to a realistic assessment of
their economy-wide impact, and the need to avoid unnecessary duplication or
overlap with Australia’s other trade measures.

The Commission also considers that several of the objectives mentioned above
(particularly those of reducing Australia’s own trade barriers, and non-trade
considerations) are not well-suited and/or should not be confined to achievement
through BRTAs, particularly those involving concessional arrangements between
members.

Were BRTA negotiations to be used with the aim of advancing a wide array of non-
economic policy objectives, it would be difficult for the Government and
negotiators to assess the costs and benefits of proposals and concessions. Non-
economic objectives can typically be addressed more effectively through other
means. Government should only use BTRAs for non-economic purposes if they
know the alternatives would be more costly, and with a clear notion of what is an
unacceptable price to pay for these non-economic goals. In sum, BRTAs are
generally not the ideal means for advancing non-economic interests in their own
right, although clearly a BRTA, if successfully negotiated, can strengthen
relationships that over time will enhance the achievement of other goals.
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12 Future approaches to trade
liberalisation and the role of BRTASs

The terms of reference request the Commission to analyse the role of bilateral and
regional trade agreements (BRTAs) in reducing trade and investment barriers both
in Australia and other countries, and in promoting regional integration. In this
context, as noted in the previous chapter, BRTAs are one of several options
available to governments to achieve these goals. Based on the analysis in part C and
chapter 11, this chapter considers what form of trade liberalisation mechanism (or
mix of mechanisms) potentially provides the greatest net benefits to the community.
Section 12.1 looks at unilateral reform, section 12.2 at multilateral reform and 12.3
at the role for bilateral and regional agreements.

12.1 Unilateral reform

Over the last three or so decades, Australia has gained significant economic benefits
as a result of programs of unilateral reform, which entailed reducing domestic trade
barriers without the need for any specific international engagement (Banks 2010).
The Commission considers that continued unilateral reform is the most productive
option for achieving the objective of lower domestic barriers to trade and
investment as it provides the most direct means of delivering the benefits of trade to
Australian consumers, businesses and the economy more broadly.

As the Commission has stated previously, domestic liberalisation also secures the
majority of benefits available from trade liberalisation, regardless of existing trade
and investment barriers abroad (see, for example, PC 2001). Of course, the
proportion of a country’s gains that arise from domestic liberalisation will depend
on the level of existing barriers. That is, the lower the domestic barriers, the larger
the relative gains from foreign, rather than domestic, reductions.

While Australia’s previous unilateral reform efforts have reduced tariffs
substantially, even at current tariff levels the preliminary modelling conducted as
part of this study (chapter 8) suggests that the majority (approximately 60 per cent
in the simulations undertaken (table 12.1)) of the gains in GDP available to
Australia from tariff reductions are likely to arise from unilateral reform. The
modelled gains from further unilateral reform are substantially larger than the
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estimated gains possible from the full bilateral tariff reductions modelled in relation
to Thailand and the United States — countries with which Australia has recently
entered bilateral trade agreements.

Table 12.1  Simulated aggregate effects of reducing tariffs to zero

Simulation GDP-Australia Share of potential world gain

Per cent change Per cent
T1. Australia-small country@ 0.05 5.7
T2. Australia-large country 0.12 12.4
T3. Australia unilateral 0.56 59.5
T4. Stylised APEC 0.86 91.7
T5. World 0.94 100

a Simulations are representations of the effects of the removal of barriers to trade. T1 Represents zero tariffs
on all trade between Australia and a small country, T2 on trade between Australia and a large country. T3
simulates unilateral liberalisation as the removal of tariffs on all imports into Australia. T4 simulates zero tariffs
on imports into all APEC countries and T5 simulates zero tariffs worldwide.

Source: Simulation results.

Australia also stands to gain if barriers in other countries are reduced, an objective
that domestic reform is unable to (directly) affect. As such, while unilateral reform
affords the greatest potential benefits in terms of reducing domestic barriers, in
terms of an overall approach to trade policy, multilateral agreements or BRTAs can
yield additional benefits by providing frameworks for trade and investment between
countries and for coordinated reductions in trade and investment barriers. It is the
interaction of unilateral reform with these other agreements that raises a potential
policy issue, discussed below.

‘Bargaining coin’ issues

Where there exists further scope for the pursuit of trade agreements, the issue arises
as to whether Australia should delay or withhold otherwise beneficial domestic
reforms in order to retain ‘negotiating coin’ to offer in future trade agreements.!
The issue arises from the perception that, while Australia gained significant
domestic benefits from the unilateral reform already undertaken, as a result, it has
little negotiating coin left.

' In addition to BRTA negotiations, this argument also applies to WTO negotiations that are
normally undertaken on the basis of ‘bound’ restrictions rather than applied levels. As the
Commission has previous noted, ‘[w]here “negotiation coin” can come from the binding of
liberalisation already undertaken, there is no benefit in delaying liberalisation.” (PC 2001, p. 5)
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However, given Australia’s relative size in international trade, there is some
scepticism about the ability of any remaining negotiating coin to ‘buy’ valuable
concessions from partner countries:

... Australia already has low applied tariff rates, which indicates that it’s not the
economic benefits of greater market access that attract countries to form PTAs with
Australia. (RIRDC, sub. 10, p. 12)

Australia is a small player in international trade and its economy is already among the
most open in the world, leaving our trade negotiators little to offer by way of
‘concessions’ to lure potential negotiating partners to the table and to induce them to
make good offers. (Capling and Ravenhill 2008, p. 2)

Further, some contend that unilateral reform does not necessarily impede the pursuit
of reduced barriers in other countries through the use of trade agreements:

Australia’s ability to pursue the reduction of barriers to our exports has been heightened
when Australia has itself pursued an ambitious economic reform agenda domestically.
This is for two reasons. First, such reform enables the economy to be more competitive
and thereby enables economic actors to be able to compete in global markets. Second,
it provides a valuable demonstration effect. Domestic reforms give Australia credibility
in trade negotiations. Agreeing to bind such reforms provides useful negotiating coin.
(DFAT, sub. 53, p. 3)

Where a demonstration effect and the binding of existing reforms can be used in
negotiations, there may not even be a ‘trade off” between further unilateral reform
and further bilateral, regional, or multilateral reform.

Indeed, an important consequence of Australia’s approach to unilateral reform is
that reductions in tariff rates have not always been ‘bound’ to the same extent in
Australia’s WTO schedule; meaning that, in effect, this form of bargaining coin has
been preserved. For example, while the current applied tariff rate for imported
motor vehicles is five per cent, Australia’s bound rate for vehicles is 40 per cent.

Regardless of the effectiveness of various forms of negotiating coin, unilateral
reform has a number of features that commend it over reliance on retaining existing
impediments to trade as negotiating coin for trade agreements. First, the ability to
undertake unilateral reform is a decision solely for the Australian government, and
thus is more certain (and can be implemented sooner) than reforms that may come
out of a negotiation process with one or more partner countries. Second, it is
possible that countries may agree to an outcome under a trade agreement, only for
the effective gains to be diminished by later domestic actions from partner
countries. Third, the negotiation process itself comes at a cost (chapter 7).

Moreover, there are still pockets of protection and unnecessary regulation in the
Australian economy where domestic reform can offer considerable gains (for
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example, in relation to the Foreign Investment Review Board). The case for
delaying reform of such policies in the name of retained bargaining coin is
particularly weak.

Overall, the Commission’s assessment is that beneficial unilateral reforms should be
identified and pursued as part of normal Australian policy processes, and not
delayed on account of bargaining coin considerations that may be claimed for
possible future negotiations.

In this context, the Commission notes that as part of the last Review of Australia’s
General Tariff Arrangements, conducted in 2000, the Commission recommended
that existing general tariffs (those at 5 per cent or lower) should be removed as soon
as possible (PC 2000). The Commission in subsequent studies has reaffirmed the
benefit of this course of action (PC 2003, 2005 and 2009c). In light of the time that
has elapsed and the estimated gains available, the Commission’s assessment is that
there would be merit in the government revisiting this issue.

Similarly, the Commission notes the modeling conducted in chapter 9 of this study
indicated that moving from preferential to non-preferential reductions in barriers to
investment under the Foreign Investment Review Board (FIRB) processes could
afford benefits to Australia. Previous work by the CIE (2004a) and others also
reported significant benefits (though there was contention over the magnitude).
Given that it was deemed to be appropriate to extend these reductions to investors
from the United States, the question arises as to why it is not appropriate to extend
them to others, and why such further reform should be delayed. In this context, the
Commission notes that Australia is currently negotiating with New Zealand to
conclude an ANZCERTA Investment Protocol, which will include lifting the
screening thresholds to $953 million (in 2009) for New Zealand investors (Rudd
and Key 2009). As such, the Commission’s assessment is that the issue of extending
these reductions on a non-preferential basis also merits examination by the
government.

RECOMMENDATION 8

The Australian Government should examine the potential to further reduce
existing Australian barriers to trade and investment through unilateral action as
a priority over pursuing liberalisation in the context of bilateral and regional
trade agreements. The Government should not delay beneficial domestic trade
liberalisation and reform in order to retain ‘negotiating coin’.
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12.2 Multilateral reform

As illustrated in table 12.1 (above), the largest potential gains to Australia come as a
result of multilateral trade reform. To date, efforts at multilateral liberalisation have
been pursued through the GATT and WTO institutions (chapter 4).

The current state of WTO negotiations

As discussed in chapter 4, the WTO’s Doha Round of negotiations, which
commenced in 2001, is yet to be concluded. Participants in this study put forward
several reasons for this, for example:

[W]ith 153 members, progress on more far-reaching trade liberalisation through the
WTO, Doha Round has been frustratingly slow. By attempting to overload the WTO
with non-trade issues that are not directly relevant to its objectives (e.g. environmental,
animal welfare and labour standards, landscape management, food security and the
socioeconomic viability of rural areas), some members are not helping this situation.
These elements only act to distract the WTO mandate and weaken its capacity to
deliver on trade reform. (National Farmers’ Federation, sub. 13, p. 8)

The negotiations collapsed over issues of agricultural trade between the United States,
India and China, in particular, disagreement between India and [the] United States over
the agricultural special safeguard mechanism. (Government of South Australia, sub. 56,

p-7)

In light of the current situation, there are differing views on the prospects for
conclusion (with meaningful gains) on the topics under negotiation in the Doha
Round being reached in the short term. The WTO itself acknowledges that progress
has been slow, but is still committed to working towards a conclusion for the Doha
Round, as Director-General Pascal Lamy recently stated:

... although we have made some progress since 2008, there is no denying the fact that
we are not where we wanted to be by now. ... Everyone agrees that no miracle solution
is available to us at this point in time.

[However] ... Everyone is still very much committed to the mandate of the Round and
to its successful conclusion. ... While there is certainly disappointment that we are not
closer to our goal, I have not detected any defeatism. (WTO 2010c, p. 1)

Some participants in this study were also optimistic about the conclusion of the
Doha Round:

Multilateral liberalisation under the auspices of the Doha Round will likely be realised;
but at this point in time it is hard to say what the scope and pace of liberalisation will
be. However, RIRDC sees the issue as not so much whether multilateral liberalisation
will be realised, but when. (RIRDC, sub. 10, p. 4)
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Others were less confident about the prospects of multilateral reform:

The Doha Round has failed, and what we are left with is to decide whether to have its
funeral or push on to finalise an agreement that is already so badly compromised
through negotiations that it is worth very little, and certainly no recipe for trade
liberalisation and transparency. While inherent weaknesses in the WTO system,
including a far too wide an agenda and diverse membership, have no doubt contributed
to this situation, there is little doubt that governments’ growing pre-occupation with
DTAs has been a major factor. (Malcolm Bosworth and Ray Trewin, sub. 32, p. 2)

The outcome of the WTO Doha Round is unclear. It is unlikely it will be concluded this
year. Maintaining the integrity of the WTO is crucial for the future of the multilateral
trading system. While concluding the Round would give an important boost to that, it is
equally imperative that developments in the trade architecture do not undermine further
efforts to continued trade and investment liberalisation. (Business Council of Australia,
sub. 41, Attachment 1, p. 9)

Though some momentum was re-built through the WTO’s Seventh Ministerial
Conference held in Geneva in December 2009 where all members committed to the
common objective of concluding the Doha Round in 2010, substantive progress has
been slow and the prospects of an expeditious breakthrough in the near future are not
particularly bright. (Government of South Australia, sub. 56, p. 7)

Based on the views expressed to date, it is apparent that the Doha Round has, for
the present, stalled. While this means that some other actions may be necessary if
trade liberalisation is to be pursued in the short term, it does not mean that the Doha
Round is ‘dead’. Indeed, efforts to conclude the round should be maintained in
order to build on work done so far, particularly given the potential gains at stake:

... successful conclusion to the Doha Round, involving as it does 153 WTO members,
has the potential to deliver an outcome which is more commercially significant than is
possible via any FTA. (DFAT, sub. 53, p. 46)

The Commission notes that DFAT has stated that the conclusion of the Doha Round
negotiations ‘remains the Australian Government’s highest trade policy priority’
(sub. 53, p. 3) and supports the continuation of this approach.

Further, it is important that any actions taken in the interim serve to bolster, rather
than undermine, the multilateral trading system. While BRTAs are one option that
can be pursued at the same time as ongoing WTO negotiations, their effect on the
multilateral trading system is the subject of some debate (chapter 6). As such,
actions that can be pursued that would more clearly support the prospects for
multilateral liberalisation should also be considered.

In the course of this study, the Commission has examined courses of action that
could be pursued to support the multilateral trading system under the WTO.
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Strengthening WTO requirements for trade agreements

As discussed in chapter 4 (box 4.2), trade agreements that would otherwise breach
the ‘most-favoured-nation’ requirements of the WTO are permissible under GATT
Article XXIV provided that (among other things) they apply to ‘substantially all
trade’. The WTO also aims to add transparency to the formation of trade
agreements by requiring that they are examined by the Committee on Regional
Trade Agreements (CRTA). Given the recent proliferation of trade agreements,
rules governing their interaction with the multilateral system take on a heightened
importance. However, the present rules appear to be having little effect, as
‘substantially all trade’ remains undefined and the CRTA has yet to finalise an
examination report since it was established in 1996. Following the Draft Report,
some participants called for a greater focus on disciplines within the WTO:

... Australian policy makers should be implored to redouble their efforts to bring
PTA’s under multilateral surveillance and discipline in the WTO. Article XXIV of
GATT, The WTO Understanding on Interpretation of Article XXIV and GATS
Article V all need elaboration ... (Graeme Thomson, sub. DR82, p. 2)

The Commission understands that Australia is already taking action in this area
(box 12.1). It is clear that there are difficulties involved in this process, such as the
number of parties and interests involved and Australia’s ability to influence change
in multilateral settings. Further, as has been the experience with multilateral reform
generally, it is likely that real outcomes would only be reached over a longer time
frame.

Nonetheless, given the potential benefits to the multilateral system, and in line with
recommendation 6.1 of the Mortimer review, the Commission endorses the action
already taken and believes that the Australian Government should continue in its
efforts to improve the RTA transparency mechanism at the WTO.

Domestic transparency measures

It is widely acknowledged that a fundamental obstacle to international trade reform
is political resistance within each trading country. The GATT (and WTO) was
originally conceived as a means of creating explicit export winners from domestic
liberalisation through the reciprocal concessions provided by trading partners, thus
helping to balance the political opposition of perceived ‘losing’ industries on the
import side. This logic also extends to reciprocal concessions within bilateral trade
and regional agreements, where the potential exporting beneficiaries can also
sometimes be more clearly identifiable. But the experience over a long period has
been that the domestic import-competing interests remain the dominant influence.
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This is largely because there is more at stake for them than the relatively dispersed
or uncertain ‘winners’ from domestic liberalisation, who typically also lack
information about the gains, to them and the wider economy, from trade reforms.
The upshot is that countries generally approach international trade negotiations as
exercises in obtaining maximum concessions in foreign markets, while at the same
time minimising their own. This is not conducive to rapid agreement or sustainable
progress. Thus, as noted, the Doha Round has now been going for over nine years,
with no conclusion in sight, while Australia’s negotiations with China are five years
old.

Box 12.1  Australian advocacy of improved WTO scrutiny of RTAs

Australia has been active in advocating improvements in the WTO processes for trade
agreements under GATT Article XXIV. In regard to adding transparency to the
formation of agreements, DFAT submitted that:

Australia has played a central role in this area of the Doha Round as it sees greater clarity
with respect to the rules as helping to guard against low quality agreements, which would
ultimately be to the detriment of the WTO.

... The [negotiations to enhance transparency have] produced a positive result, with an RTA
transparency mechanism having been agreed (and applied) provisionally in late 2006.
Australia seeks to ensure that the mechanism, under which WTO members have agreed to
subject all FTAs (including those agreements notified under the enabling clause) to a
standardised notification, reporting and review process, will be permanently adopted as part
of a final Doha Round package. Australia is a leading advocate on RTA standards and
transparency in the WTO. (sub. 53, pp. 47-48)

Australia has also been active in working towards a definition of ‘substantially all trade’,
although this issue:

... has been much more contentious and little progress has been made. Australia has been
one of the most active participants in these negotiations submitting a number of formal
detailed proposals on the question of substantially all trade. At the core of Australia’s
submissions was a quantitative benchmark, which would require an RTA to eliminate tariffs
on at least 95 per cent of tariff lines in order to meet the substantially all trade requirement.

In the absence of any real prospect of agreement to a rigorous definition of substantially all
trade, the current focus in the Doha Round negotiating group on rules is shifting to a
possible forward work program on RTAs. Australia is considering such a work program as a
means of building on the success of the transparency mechanism and informing future
consideration of the substantially all trade issue. (sub. 53, p. 48)

These essentially political obstacles to reform are not easily overcome, but could be
ameliorated through the use of more transparent policy processes within each
country to shed light on the economy-wide effects of reform. As the Commission
has previously noted:
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The sticking point in the Doha Round — the divisions between the EU, US and
developing countries regarding the adequacy of current concessions — relates to
perceptions within those countries regarding the source of the benefits of trade
liberalisation and how this translates to the multilateral negotiating arena. Resolution of
these differences will not be straight-forward, and there is currently no process within
the WTO trade negotiation process that can solve the underlying problem.

What is needed are processes and institutions within member countries that can
promote a better understanding of the domestic tradeoffs in trade liberalisation, and
help counter the political influence of protected industries by demonstrating which
sections of the economy and community bear the costs of trade protection and which
sections benefit. (PC 2007, p. 4.8)

These insights are of course not new, and have been raised in international forums
since the mid-1980s. For example, institutional requirements to this end were
considered in some detail by a study group chaired by Olivier Long, former
Director-General of the GATT (Long, 1987). The Long Report concluded that the
fragmented administrative arrangements found in most government bureaucracies
had compounded the undue influence of industry groups resisting reform:

The achievement of an economy-wide, long-term perspective in trade policy requires
that influences wider than those associated with claimant industries should be brought
to bear on the policy-making process. This will not occur on its own. It depends on
having procedures that provide for public scrutiny of protective action and that promote
domestic understanding of its effects. We call this ‘domestic transparency’ — open,
informed policy-making. (Long 1987, p. 21)

The report proposed that an agreement be negotiated within the then Uruguay
Round on a code which would establish some broad design principles for domestic
‘transparency institutions’(citing the then Industries Assistance Commission in
Australia as one example). This was carried forward within the negotiating group on
the ‘Functioning of the GATT System’, but was ultimately displaced by efforts to
create the Trade Policy Review Mechanism. While this constructive initiative has
enhanced awareness and scrutiny internationally of WTO members’ trade policies,
its effectiveness in shaping those policies is inherently limited by the fact that it is
external to the domestic policy-making environment.

In the context of the present review, a group of prominent Australian and New
Zealand businessmen and economists have reasserted the arguments for domestic
transparency mechanisms:

Protectionism results from decisions taken by governments at home, for domestic
reasons. Any response to protectionism must therefore begin at home, and bring into
public view the domestic consequences of those decisions. G20 leaders should sponsor
domestic transparency arrangements in individual countries, to provide public advice
about the economy-wide costs of domestic protection. The resulting increase in public
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awareness of these costs is needed to counter the powerful influence protected domestic
interests exercise over national trade policies. (sub. 5, Attachment 2, p. 1)

It is recognised that transparency mechanisms in themselves could not guarantee
significant gains in the short term. Indeed, in the Australian experience, momentum
for reform was only achieved over a long period:

Building a pro-reform constituency in government and the wider community is a
gradual process. It took Australia four decades to get tariffs down and more than a
decade tackling sources of underperformance in economic infrastructure services. And
neither reform program is yet complete. That said, reforms once made in Australia have
tended to stick, having stronger foundations of support or acceptance within the
community precisely because the basis for reform was transparent. (Banks 2010,
p. 279)

Thus, the introduction of such mechanisms would not see a speedy resolution to the
Doha Round. However, the very difficulties in successfully concluding the Doha
Round (as well as some current BRTA negotiations) underline the need to have a
better basis for the progress into the future.

In order to pursue this and other possible options to reinforce the multilateral
system, the formation of a new international study group has been proposed:

. with membership drawn from private policy institutes in Australia, New Zealand,
the US and the EU. ... It will not focus on the Doha Round, but will concentrate on the
longer-term options available to improve outcomes from future Rounds of multilateral
trade negotiations and to counter the on-going threat of protectionism. (Saul Eslake and
Peter Corish, sub. 59, Attachment 1, p. 1)

The Commission was informed that, in response to this suggestion the then Minister
for Trade, in March 2010, indicated that he was happy to lend support to a study
group of senior business and think-tank representatives ‘... to build on broader
efforts to increase the domestic transparency on the cost of protectionism and
promote the benefits of trade liberalisation’. (sub. 59, Attachment 2, p. 1)

The Australian Government is well-placed to lend support to such initiatives. The
Productivity Commission, the descendant of the Industries Assistance Commission,
continues to be cited internationally as one such institutional mechanism to assist
structural and trade reform:

The [Productivity Commission] has been an important part of the institutional
architecture for regulatory reform in Australia and it provides a model with many
features that could usefully be emulated outside Australia in other OECD countries.
(OECD 2010b, pp. 99-100)

The New Zealand Government has recently taken steps to establish its own New
Zealand Productivity Commission, with the new body scheduled to commence
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operations in early 2011 (English and Hide, 2010). Some other countries have also
demonstrated an interest in such institutional arrangements, including developing
countries in the Asia-Pacific. At the 2008 APEC Meeting in Melbourne, Ministers
agreed to a new ‘structural reform initiative’, noting that:

. robust institutional arrangements and processes are key to driving and achieving
structural reforms on an ongoing basis, and that these arrangements and processes
require strong support from government. (APEC 2008)

Since 2008, the G20 has assumed a larger role, and has itself promoted the need for
increased transparency in some policy areas (G20 2009; 2010).

In sum, the Commission accepts that the cause of international trade liberalisation,
whether conducted multilaterally, regionally or bilaterally, would be well served by
nations giving greater attention to the domestic institutional requirements for
identifying what is at stake domestically from their own liberalisation. Initiatives
directed at this end could yield a significant pay off in the longer term and deserve
support.

Other possibilities for furthering broadly based trade reform

While it would appear that negotiations to conclude the Doha Round have, at
present, stagnated, the potential benefits at stake suggest that efforts to conclude the
round should be sustained. Further, it will be important to ensure that trade policy
actions contemplated in the interim and in the post-Doha environment serve to
support, rather than undermine, the multilateral system.

In this context, there may be merit in the Government weighing up with like minded
countries the costs and benefits of a critical mass agreements (CMAs — box 12.2), or
other broadly-based mechanisms, to push for reform. CMAs may be one effective
mechanism for achieving broad plurilateral agreement in a number of areas.
However, the Mortimer review — reporting in 2008 — questioned whether they
would be widely subscribed. Of course, it may be difficult to effectively advance a
CMA agenda without leadership from nations with significant trading power. This
crucial role could be played by leading groups of nations, such as the G20, which
could drive substantial progress through CMAs if none were forthcoming through
the Doha Round.

Were the use of CMAs to gain momentum, Australia should not necessarily take
part in every agreement. As with any sort of agreement, it would be necessary to
first analyse any CMA to ensure that acceding to it is in Australia’s benefit.
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Box 12.2  Critical Mass Agreements

One suggestion for regaining momentum at the international level has been the use of
plurilateral agreements (involving a sub-set of WTO members) such as critical mass
agreements (CMAs). These agreements (such as the Information Technology
Agreement mentioned in chapter 4) come into effect once the signatories account for a
designated percentage (90 per cent in the ITA) of world trade in the product in
question. Once in effect, they impose obligations on signatories, with the resulting
concessions typically offered on a MFN basis by signatories. When a large percentage
of world trade has been covered, there can also be a secondary sign-up effect as
remaining countries can be reluctant to be ‘left behind’ in the eyes of markets and
investors.

As part of its report on WTO reform, the 2007 Warwick Commission recommended that:

. consideration be given to the circumstances in which a “critical mass” approach to
decision-making might apply. The key implication of this approach is that not all [WTO]
Members would necessarily be expected to make commitments in the policy area
concerned. ... Among the criteria for considering a critical mass approach to defining the
agenda are the need to identify a positive global welfare benefit, to protect the principle of
non-discrimination, and to accommodate explicitly the income distribution effects of rule-
making. (University of Warwick 2007, p. 3)

In commenting on this matter, the 2008 Mortimer review argued:

The Review believes that there are a number of factors that would need to be considered
before such an initiative was launched. In particular, the prospect of success is far from
secure. At present, many developing countries see very limited commercial interest in
services exports and are, as a result, generally disinclined to give market access
undertakings without reciprocal access in areas of high priority to them, such as agriculture
and textiles. Without the scope for cross-issue trade-offs, it is unclear whether a services-
only negotiating process could generate sufficient critical mass. We consider that more work
is required to develop the proposal and Australia should include this issue as part of its post-
Doha agenda. (Mortimer 2008, p. 82)

Summing-up

The Commission’s assessment is that work can be done to improve the prospects of
multilateral (and other forms of) reform. While Australia is already supporting
reform within the WTO regarding the transparency of trade agreement formation,
the Commission’s assessment is that more should be done to advocate domestic
reforms in other countries, and investigate the possibility of pursuing reform with
groups of like-minded countries.

224 BILATERAL AND
REGIONAL TRADE
AGREEMENTS



RECOMMENDATION 9

The Australian Government should support worthwhile efforts to achieve
multilateral liberalisation. Should meaningful progress within the WTO prove
elusive, the Government should weigh up with like-minded countries the
feasibility of appropriate broadly based agreements to advance reform.

RECOMMENDATION 10

The Australian Government should lend support to initiatives directed at the
establishment of domestic institutions in key trading countries to provide
transparent information and advice on the community-wide impacts of trade,
investment and associated policies .

12.3 Bilateral and regional agreements

While Australia has already undertaken substantial liberalisation of its own trade
barriers and should continue to do so, there are still benefits that could accrue to
Australia from the reduction in barriers to trade and investment in the economies of
our trading partners.

Reductions in barriers in other countries would ideally be achieved through
unilateral reforms or the multilateral processes of the WTO, but other trade policy
options should also be considered in order to achieve the potential gains.

Notwithstanding the increasing interest in CMAs in academic circles, presently the
most prominent tool directed at this objective is the use of BRTAs. As noted in
chapter 11, the Commission’s assessment is that there is a legitimate policy
rationale for bilateral and regional agreements to reduce barriers in partner
countries, and that such agreements can also promote economic cooperation and
integration. However, the extent of potential benefits that Australia can gain in
pursuing these objectives through such agreements depends critically on the nature
and design of those agreements.

Frameworks for trade

One area in which bilateral and regional agreements can play a positive role is in
setting the institutional frameworks and rules for trade between nations. Agreements
between governments should aim to establish clear and consistent systems that
would have several benefits for businesses, including easing entry into new markets,
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reducing compliance costs and increasing certainty of operating in a given market.
Such systems include:

« like systems for contracting between parties;

« clear allocation and definition of property rights;

« transparent regulatory frameworks;

« transparent and objective criteria and processes for dispute resolution; and

« mutual recognition (or harmonisation) of standards and accreditation for goods
and services.

The Commission recognises that much work has already been done in multilateral
forums to establish the broad frameworks for trade. Nevertheless, there remains a
substantial role for bilateral and regional agreement on many, more detailed,
matters. Typically, these include domestic regulation where simple differences in
regulatory settings can act as behind-the-border barriers (such as mutual recognition
of professional qualifications and standards). Effective cooperation on such matters
hinges on the development of regulatory trust between partner countries. Therefore,
such topics naturally lend themselves to building bilateral agreements (as initial
steps in expanding recognition to progressively wider groupings).

While such areas of cooperation are not traditionally considered as the ‘core’ area of
trade agreements — which tend to focus on reducing more visible at-the-border
barriers — their importance (along with trade facilitation measures discussed in
chapter 13) for modern trading economies is increasing:

Today, we must find [ways] to deal with:
« problems of communications and logistics, often linked to security concerns;

o lack of efficiency, transparency, needless divergence and sometimes arbitrary
implementation of economic policies in different economies.

These are the dimensions of cooperation where the marginal benefits of cooperation are
now greatest. Research, including by the OECD, the World Bank and the ADB, tells us
that the potential gains from reducing transactions costs other than traditional border
barriers are enormous. (Elek, sub. 54, pp. 3—4)

It 1s important to note that while such cooperation can occur under the umbrella of a
BRTA, it can also take place through a number of different forms of agreement
(examples of such agreements are discussed in box 12.3). Indeed, the use of such
alternative agreements could be beneficial where they serve to meet the objectives
at hand more cost effectively, without entailing the negotiations and complications
involved with achieving a single undertaking to a wider trade agreement involving
trade-offs between various provisions.
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Box 12.3  Alternative types of agreement

While the pursuit of BTRAs has been prominent in recent years, they are not the only
option available to governments seeking to influence the trade policy of other
countries. In addition to the unilateral and multilateral options noted earlier in the
chapter, there are a range of different sorts of agreements.

For example, as noted by DFAT:
Other non-binding bilateral arrangements such as Trade and Investment [Framework]
Agreements (TIFAs) and MOUs [Memoranda of Understanding] are routinely utilised by the
Department on behalf of Government to achieve narrower trade, investment and economic
objectives which can promote productivity improving reform in partner countries. (sub. 53,
p. 67)

MoUs and TIFAs are potential options for focusing on particular topics for agreement
between countries, and fostering broader cooperation between governments and
agencies. For example, the Commission notes that, while negotiations for a trade
agreement have yet to be finalised, ten new agreements with China were recently
announced, including several MoUs. While many of the agreements involve private
businesses, some were also concluded between governments, including an MoU
between the Australian Department of Resources, Energy and Tourism and the
National Energy Administration of the People's Republic of China on cooperation in the
field of energy, and a protocol of Phytosanitary Requirements for the Export of Apples
from Tasmania to China (Rudd 2010).

Further, standards and accreditation agreements or mutual recognition agreements
(MRASs) can reduce behind-the-border barriers for businesses, allowing a wider range
of goods and service providers into countries, while satisfying regulatory standards for
a number of objectives such as health and safety.

These can be sector-specific agreements that focus on a particular range of products
(such as the APEC MRA for Conformity Assessment of Telecommunications
Equipment, or the Australia-EC MRA on standards and conformity assessment, which
covers eight particular sectors). Wider MRAs typically exist between trade agreement
partners, such as the Trans-Tasman MRA between Australia and New Zealand.

Another alternative form of agreement that can be used to further cooperation in
particular areas are CMAs, discussed in box 12.2.

Reducing barriers to trade

As well as establishing general frameworks for trade, bilateral and regional agreements
can play a positive role is reducing specific barriers to trade and investment.

Based on the evidence and analysis in this study, greater gains would be available to
all parties from trade liberalisation where it is possible to devise agreements that
could be implemented on a non-preferential basis. This suggests that Australia
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should give weight, in prioritising and negotiating agreements, to non-preferential
agreements (such as open regionalism agreements like APEC) or ‘preference-light’
agreements (such as the original ASEAN CEPT agreement).

However, the process of reaching agreements necessarily involves other, sovereign,
parties. These parties may not be willing to negotiate with Australia on a non-
preferential basis. Thus, although the potential gains from preferential agreements
are smaller than those from non-preferential ones, they are nonetheless likely to be
positive. Rather than forfeit any potential gains by refusing to negotiate preferences
where partner countries insist upon them, the Commission’s assessment is that
Australian negotiators should not be precluded from accepting such conditions.

Broader considerations

While there is a potential role for BRTAs in establishing frameworks for trade and
the reduction of existing barriers to trade and investment, earlier chapters have
shown that particular provisions (and as such, agreements as a whole) can vary in
the extent of the benefits and costs that they provide, depending on design. Further,
given the major trading partners with which Australia already has negotiated
agreements or is currently at some stage of negotiation, it is likely that the
additional benefits attainable through future agreements may be relatively small,
although the risks associated with adverse trade diversion from preferential
arrangements also diminish as the scope of Australia’s agreements expands. With
smaller impacts in prospect, the value of such agreements to Australia is likely to
become increasingly more marginal.

In the Commission’s view, to ensure that any future agreements are in the public
interest, it is important that agreements are subject to more transparent assessments
of their economic benefits and costs before they are entered into and that they
compare favourably with other trade liberalisation options (chapter 15). In this
context, as with any policy instrument, the relationship between BRTAs and other
mechanisms is also important, particularly if they can act as complements or must
be prioritised as alternatives. It is important that any assessment of a potential
BRTA identifies not only that it would be likely to yield net benefits, but also that it
1s part of the most cost-effective package of actions to achieve trade liberalisation
objectives.

As discussed in chapter 11, some agreements may have impacts on strategic or
security objectives. However, as detailed in that chapter, given the availability of
more appropriate options for achieving those objectives, the Commission considers
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that such considerations should not be part of the analysis used to inform the
decision of whether to pursue a trade agreement.

RECOMMENDATION 1

The Australian Government should only pursue bilateral and regional trade
agreements where they are likely to:

o afford significant net economic benefits; and

o be more cost-effective than other options for reducing trade and investment
barriers, including alternative forms of bilateral and regional action.

Where a trade agreement is pursued, there are a number of framework
considerations that can be adopted to maximise the potential gains. In particular, as
noted in chapter 8, the use of non-preferential (or preference ‘light’) tariff
provisions can enhance the potential for economic benefit. Likewise, as noted in
chapter 9, the nature of most barriers to services trade means that non-
discriminatory reforms are likely to provide the most benefit. Further, as discussed
in chapter 13, there are several other areas where non-discriminatory reforms have
been identified as more beneficial than preferential treatment, including government
procurement, competition policy, technical barriers to trade, capacity building and
trade facilitation measures. The pursuit of bilateral or regional agreements also
should avoid impeding the expansion of agreed conditions to (larger) regional or
multilateral groupings, or the pursuit of beneficial unilateral reforms.

RECOMMENDATION 2

The Australian Government should ensure that any bilateral and regional trade
agreement it negotiates:

« as far as practicable, avoids discriminatory terms and conditions in favour of
arrangements based on non-discriminatory (most-favoured-nation) provisions;

o does not preclude or prejudice similar arrangements with other trading
partners; and

o does not establish treaty obligations that could inhibit or delay unilateral,
plurilateral or multilateral reform.

In addition to these general guidelines, the extent of potential benefits that Australia
can gain through future agreements also depends on the nature, scope and design of
those agreements. It is therefore important that any future agreements follow good
design principles (chapter 13) and have appropriate limits to their scope (chapter
14). The processes surrounding the initiation, negotiation and implementation are
also important in improving the potential gains from them. Such process matters are
discussed in chapter 15.
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13 Design of future BRTAs

Whether any particular BRTA generates net benefits, and the extent of those
benefits, depends crucially on its design. This chapter sets out a range of design
matters that, together with the ‘good process’ requirements discussed in chapter 15,
should help minimise the risk that Australia might enter into welfare-reducing
BRTAs and enhance the likelihood that BRT As negotiated will be of most benefit.

Of course, the optimal design of BRTAs will vary to some extent from agreement to
agreement, depending on the characteristics of particular partner countries and
Australia’s economic relationships with them. Further, whatever Australia may
consider to be an ideally designed BRTA, some divergence from this ideal may be
necessary where prospective partner countries hold a different view. This calls for a
degree of variability between BRTAs and some flexibility during negotiations.

This chapter first catalogues existing sets of ‘best-practice’ principles suggested for
BRTAs (section 13.1). Drawing on those principles, and the analysis presented
earlier in this report, the chapter then discusses:

« the appropriate coverage of Australian BRTAs (section 13.2);

« the role and appropriate form of rules of origin embodied in preferential BRTAs
(13.3);

« options for multilateralising provisions in BRTAs (13.4); and

« assisting other countries through trade facilitation and capacity building (13.5).

13.1 Existing best practice principles

In recent years, a number of Australian and international bodies have produced
best-practice principles or guidelines for BRTAs. While many of these have some
key features in common, they also differ in their level of detail, focus and on some
particular issues.
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APEC and the Asian Development Bank

APEC Economic Leaders adopted a set of non-binding best-practice principles for
free trade and regional trade agreements at their meeting in Santiago in November
2004. These principles emphasise consistency with broader APEC principles and
goals, consistency with the WTO rules for trade agreements, and going beyond
WTO commitments. Other key aspects are comprehensiveness of coverage,
transparency, inclusion of mechanisms for consultation and dispute settlement,
simple rules of origin that facilitate trade, scope for accession of third parties, and
provision for periodic review.

Observing the highly general nature of the WTO rules regarding trade agreements,
the Asian Development Bank (ADB) considered it would be useful to define some
best practice rules that would minimise the negative effects of free trade agreements
and maximize the positive effects. The rules devised by the ADB extend APEC’s
best practice principles to include guidance on specific matters such as investment,
intellectual property, anti-dumping and technical barriers to trade. They emphasise
the desirability of non-discriminatory provisions and transparent processes and
procedures (box 13.1).

Box 13.1  Asian Development Bank principles for BRTAs
The ADB's best practice rules address the following major areas:

« comprehensive coverage of goods and services;

« rules of origin should be as low as possible and consistent;

« customs procedures should follow global best practices and GATT/WTO-consistent
protocols;

« intellectual property rights guidelines should be non-discriminatory and consistent
with TRIPS, TRIPS Plus, and related international conventions;

« foreign direct investment provisions should embrace national treatment and non-
discrimination, shun performance requirements, have a highly inclusive negative list,
and provide the usual protection to foreign investors;

« antidumping procedures and dispute resolution need to be transparent and fair;

e« government procurement should be as open and non-discriminatory, and
procedures as clear and open, as possible;

« competition related policies should create a level playing field for all partners and
should not disadvantage non-partner competition; and

« technical barriers to trade should be kept to a minimum and harmonized in a non-
discriminatory way.

Source: ADB (2008).
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Rural Industries Research and Development Corporation

In 2005 the Rural Industries Research and Development Corporation (RIRDC)
published a set of guidelines which details the features of a ‘good’ preferential trade
agreement (box 13.2).

Box 13.2 Features of a ‘good’ preferential trade agreement — RIRDC

In ‘Free’ Trade Agreements: Making Them Better, the Rural Industries Research and
Development Corporation sets out ten features of a ‘good’ PTA:

ensure that prices are reduced — the greater the price reduction, the greater the
probability that the agreement will facilitate trade creation rather than trade diversion;

do not exclude ‘problem’ industries — while typically sensitive, reform in these
industries can also be the most beneficial; PTAs provide a good opportunity to gently
expose sensitive industries to international competition, as well as those sensitive
industries delivering some of the greatest price reductions from trade liberalisation;

make PTAs comprehensive — no industry or sector should be exempted from a
PTA, as this creates distortions and entrenches protection and special treatment;

make rules of origin simple and consistent — inherent to the formation of a PTA are
rules of origin which can restrict trade and increase compliance costs. RoO should
be minimised and simplified to minimise this cost;

maximise certainty — this is achieved through consistency of rules and when trade
and investment restrictions are low;

investment liberalisation — by including this area in PTAs, the potential benefits
from the agreement are improved. Furthermore, investment liberalisation is key to
services trade liberalisation;

avoid ‘new protectionism’ — there is some shift towards including issues such as
intellectual property, competition laws, labour market regulations and the
environment into PTAs. However, since there is disagreement about how these
issues should be managed, it is best not to let these issues cloud the more
important ones of trade and investment liberalisation;

transparent process, consultation and detailed analysis — transparency is important
at all stages to ensure that the political motivations do not hijack PTA negotiations;

continue commitment to WTO — PTAs should be structured to complement WTO
negotiations through either a sunset clause or the winding back of preferences; and

pursue evolutionary PTAs — to facilitate the shift of preferential agreements to free
trade, PTAs should be designed to be able to include more economies over time.

Source: CIE (2005b).
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University of Sussex

The University of Sussex has developed a framework to enable the elements of a
proposed trade agreement to be set out — and systematically evaluated using a set
of policy ‘rules of thumb’ — allowing an overall judgement on the likely balance of
economic welfare effects of the proposed agreement (box 13.3).

Box 13.3 Sussex Framework

The Sussex Framework was developed particularly for trade agreements involving
developing countries and is intended to encourage consideration of the political, social and
economic viability of a proposed agreement. The main factors to be evaluated include:

« the nature of the economic relationship between the partner countries and the
existing barriers to trade;

« the nature of the proposed agreement and the extent to which it will overlap with
other agreements and be WTO compatible;

« the expected ease or difficulty of the negotiations and the role of foreign donors in
driving the agreement; and

« the presence of elements of deep integration — such as investment rules,
competition policy alignment and rules on movement of natural persons — in the
proposed agreement.

Source: Evans et al. (2006).

Mortimer review

The Mortimer review (2008) considered it would be in Australia’s best interests to
maintain sufficient flexibility in its approach to agreements to enable it to
participate in as many emerging ‘free trade agreement clusters’ as possible.
Accordingly, it did not favour Australia adopting a model free trade agreement or
an overly prescriptive approach to the design of trade agreements.

However, it considered there would be value in the Government adopting clear
principles to guide its future approach to free trade agreements. In this regard, it
proposed that the Government should, when assessing prospective free trade
agreement partners, determine whether the agreement has the potential to:

« counter trade diversion or deliver substantial commercial and wider economic
benefits more quickly than would be possible through other efforts;

« be fully consistent with WTO provisions;
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o deliver ‘WTO-plus’ outcomes in the form of liberalising commitments that are
broader and deeper than those undertaken in the WTO;

« provide for substantial liberalisation — including by eliminating virtually all
tariffs and delivering new and significant access opportunities for services and
investment — within a reasonable time period;

« allow, where possible, for the accession of third countries and be consistent with
the goal of regional free and open trade and investment; and

« promote Australia’s foreign and security policy interests.

13.2 Sectoral coverage of agreements

As noted in chapter 4, Article XXIV of the GATT requires that in BRTAs formed
by WTO members, duties and other restrictive regulations on commerce must be
eliminated on ‘substantially all the trade’ between the parties. For BRTAs covering
trade in services, GATS Article V mandates that a BRTA must have substantial
sectoral coverage (requiring inter alia that there are no a priori exclusions of any
mode of supply) and provide for the absence or elimination of substantially all
discrimination between, or among, the parties in the sectors covered. Although there
are important disagreements among WTO members over the precise definition of
terms like °‘substantially all the trade’, many countries state their desire of
substantial coverage when forming BRTAs (for example, as noted in chapter 6,
Australia advocates coverage of 95 per cent of tariff lines as consistent with
‘substantially all”).

Beyond this ‘substantial’ coverage of most or all traded goods or services, trade
agreements can also be ‘comprehensive’ in their scope by including not only goods
and services, but also investment; competition policy; intellectual property; trade
facilitation measures; and labour issues, among other topics (see chapter 14) .

In its initial submission, DFAT stated that ‘Australia seeks to ensure that its
agreements are comprehensive in coverage and scope and reflect contemporary
expectations of both border protection and behind the border measures’ (sub. 53,
p.7). According to the Mortimer review, Australia’s agreements are among the most
comprehensive, being at least as comprehensive as those negotiated between other
industrialised countries and, on average, much more comprehensive than those
negotiated between developing countries (Mortimer 2008, p. 96).

Even so, Australia’s recent agreements have allowed significant protection to
remain in some areas (chapter 6) and many provisions, particularly in services, do
not appear to have been taken advantage of by Australian exporters. Elek (sub. 44,
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p. 30) has suggested that it is not realistic to expect most prospective partners to
make politically difficult decisions to secure a comprehensive agreement with
Australia, given that Australia is not a large market for these partners. The current
difficulties in progressing a BRTA with China may in part reflect such dynamics
and the challenges that arise when pursuing ‘ambitious’ agreements.

Importantly though, to meet the WTO guidelines, agreements do not necessarily
need to be ‘comprehensive’ in scope. For instance, the WTO does not stipulate that
agreements must address both services and merchandise in a single undertaking. In
this vein, the Mortimer review suggested that consideration could be given to an
agreement between Australia and the European Union covering only services. This
raises the broader question of whether Australia should be willing to trade off the
pursuit of comprehensive agreements in order to obtain at least some reductions in
barriers to trade and investment.

There are, of course, several advantages to achieving comprehensive agreements
that cover all (or most) sectors (including both goods and services). Endeavouring
to include sensitive sectors, which often enjoy the highest protection, increases the
potential gains, in particular where the agreement is on a non-preferential basis or
where one of the partners is a low cost producer (by global standards) of the
protected products. If low cost foreign producers are involved, including as many
sectors as possible also increases the likelihood that domestic industries will
become subject to increased competition — the key source of the benefits of trade
liberalisation. Indeed, some suggest that, in this way, trade agreements ‘provide a
good opportunity to gently expose sensitive industries to international competition’
and that allowing for sensitive areas to be ‘carved out’ of agreements ‘creates
distortions and entrenches protection and special treatment’” (RIRDC, sub. 10,
p. 25). In addition, negotiating agreements that minimise carve outs in the partner
country maximises the market access for Australian exporters.

As alluded to above, however, the pursuit of comprehensive agreements can also
bring costs. Negotiations for comprehensive agreements can be lengthy and
difficult, requiring the attention and resources of Australia’s trade negotiators, and
risking compromising liberalisation potential and even souring of relations between
Australia and partner countries. They can entrench a mentality of ‘tit-for-tat’
concession trading between parties rather than focussing on areas that offer mutual
benefit with minimal costs, as the goal of comprehensiveness can be
indiscriminately pursued by negotiators and governments, losing sight of the
underlying economic benefits at stake.

One important consideration is that negotiations over sensitive sectors can
significantly delay, or even preclude, the parties from concluding an agreement. It
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has been suggested, for instance, that Australia may be unable to successfully
negotiate a comprehensive trade agreement with the European Union or Japan given
sensitivities, particularly around the agricultural sectors, in both economies. In such
circumstances, the benefits of reduced barriers in non-sensitive areas are also
delayed (or even forgone). If reductions to barriers in non-sensitive areas make up a
significant proportion of the likely benefits of an agreement, on balance, their delay
(or loss) might outweigh any possible benefits from further reductions in barriers to
sensitive sectors in the partner country. These drawbacks are particularly likely in
the case of ‘single undertaking’ agreements, where agreements cannot be concluded
until all topics are agreed to.

Reflecting such considerations, in its submission to the Mortimer review, the
Australian Services Roundtable argued for the:

Cessation of automatic Australian priority to “comprehensive” bilateral negotiations
covering Goods (Agriculture) as well as Services. (ASR 2008, p. 6)

On the other hand, the National Farmers’ Federation (sub. 13, p. 10) cautioned:

. sensitivities are not merely isolated to agriculture, but can include a variety of
sectors such as automotives and services. .... There will always be temptations for
Governments to omit these sensitive sectors in the realisation that doing so would make
it much easier to finalise a deal. However, reform in these industries can also often be
the most beneficial, with the potential to lead to significant price reductions, encourage
new innovation, better management techniques and quicker adoption of best-practice
production. Excluding these sectors from trade agreements can instead entrench the
protection of these groups making it more difficult to achieve future reform of those
industries.

The Department of Agriculture, Fisheries and Forestry (sub. 6, p. 4) stated:

As agriculture can be a difficult aspect of many trade agreement negotiations, it could
be argued that it would be easier for Australia to aim for sector-specific agreements
rather than the current comprehensive policy. The department has significant concerns
about this proposal, recognising that it may leave agriculture out of most agreements
indefinitely, to the detriment of a valuable export-focused sector. Such concern is
justified as some trading partners have already attempted to marginalise or exclude
agriculture from FTA negotiations. A shift to a sector-by-sector approach would only
encourage narrow-focused agreements, creating an unfortunate precedent for
Australia’s broader trade policy agenda, including at the multilateral level.

While noting the concerns expressed by the Federation and the Department are not
without substance, in the Draft Report the Commission put forward the idea that the
Australian Government should adopt a more flexible approach to the
comprehensiveness of BRTAs it pursues. There were two aspects to the draft
recommendation. First, that the government consider less comprehensive but still
WTO-consistent agreements, such as separate agreements in goods or in services, in
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its initial consideration of the costs and benefits of its trade options. And second,
that the government should make greater use of implementation schedules that rely
on built-in agendas to promote reductions in barriers to trade and investment where
negotiations prove to be very protracted and where reductions in barriers in non-
sensitive areas make up a significant proportion of the likely benefits of a
comprehensive agreement. In these circumstances, the Commission considered it
could be appropriate to abandon the single-undertaking approach and to utilise a
built-in agenda.

While the two options could in fact stand alone, they were essentially directed at the
same objective: the earlier capture of ‘low-hanging fruit’ and the pursuit over the
longer time frame of those elements that require more protracted negotiation.

In response to the draft recommendation, some participants expressed concerns
regarding the spirit and the potential impact of this recommendation. For example,
Professor Peter Lloyd suggested that the ‘spirit of both GATT Article XXIV and
GATS Article V is that of comprehensiveness. Taken together, they imply (but not
legally) that comprehensiveness across both sectors is desirable’ (sub. DR77, p. 1).

A number of organisations expressed concern that the draft recommendation would
reduce the chance of attaining reform in sensitive sectors, particularly agriculture
(box 13.4). In particular, DFAT (sub. DR9S, pp. 7) stated:

A less-than-comprehensive approach risks reducing the negotiating leverage and the
range of possible trade-offs that are critical to achieving a balanced outcome in FTA
negotiations, including improved access in sensitive market sectors and products. It
runs the risk of reducing the positive impact on domestic economic reform that an FTA
can potentially provide. It could also signal, ahead of the start of negotiations, where
Australian policymakers envisaged FTA partner governments would be unlikely to
respond completely to Australian requests.

The Commission considers that, at least in part, some of the concerns expressed
arose due to a misunderstanding of its recommendation. It is important to clarify
that the Commission was not suggesting that the agriculture sector, or specific
agricultural industries, be excluded from any negotiation covering goods-specific
PTA. Rather, it suggested that the option of WTO-compliant goods-only or
services-only agreements be considered, where appropriate, noting that potential
benefits should not be foregone where they can be largely secured through a less
comprehensive approach.

238 BILATERAL AND
REGIONAL TRADE
AGREEMENTS



Box 13.4 Participants’ comments on Draft Recommendation 2

National Farmers’ Federation (sub. DR85, p. 2):
From the NFF’s perspective, this is the most concerning recommendation within the draft
report, ... As previously stated, the NFF believes that all-inclusive trade agreements,
whether they are bilateral or multilateral, must be Australia’s bottom line.

Sheepmeat Council of Australia (sub. DR73, p. 2):

Trade liberalisation through international fora should remain an Australian Government
priority. This can be achieved through negotiating comprehensive BRTAs and must be a
high priority given the protracted and problematic nature of multilateral trade negotiations ...

Australian Sugar Industry Alliance Ltd (sub. DR93, p. 2)

In the bilateral trade arena comprehensiveness is similarly important. The Australia—US
FTA is the only FTA either country has concluded that does not include ... sugar. In addition
to delivering no new access for Australian sugar to the US market, the exclusion of sugar
has been noticed by other countries, some of these are parties to FTA negotiations with
Australia. This has increased the difficulty Australia faces securing improved market access
in those negotiations for both sugar and other sensitive agricultural products.

Department of Agriculture, Forestry and Fisheries (sub. DR95, p. 2)

The department’s view remains that the maximum benefits for Australian agriculture — and
other sectors — will come from providing liberalisation across all parts of the economy.

In relation to the second element of the draft recommendation that there be greater
use of implementation schedules that rely on built-in agendas to promote reductions
in barriers to trade and investment, DFAT responded that this already occurs in
Australia’s BRTAs, noting that:

[Australia’s FTAs] all contain various built-in agendas that allow for the continuing
work to promote further liberalisation and reform over time, as well as the scope to
move onto new areas in response to the needs of today’s business community ...
However, the scope to make use of built-in agendas should not be used as an excuse by
the parties not to confront the difficult areas of reform upfront when the FTA is initially
negotiated. (sub. DR98, pp. 7-8)

The Cattle Council echoed this concern, arguing that securing the non-contentious
components immediately while settling on a ‘working group’ approach to advance
more sensitive issues would ‘effectively sideline agricultural market access
discussions from the negotiation of BRTAs. This approach, if followed, would be a
retrograde step in Australia’s trade policy’ (sub. DR97, p. 3).

While the Commission maintains that a more flexible approach to the scope of
agreements could bring benefits in some instances, it has not retained this element
of its recommendation in this final report. In part, this reflects the lack of further
evidence following the Draft Report that would indicate that the gains on offer from
a services-only agreement could not be achieved by pursuing a broader goods and
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services agreement. It is also possible that a policy of striking sector-specific
agreements could alter other countries’ approach towards Australia in negotiating
trade agreements more broadly, including in multilateral fora. As pointed out in
chapter 9, the gains from the inclusion of services in agreements will often take
many years to realise, and probably does not constitute ‘low-hanging fruit’. But the
opportunities and challenges of each bilateral relationship do vary.

However, the Commission continues to consider that greater use of implementation
schedules that rely on built-in agendas would be beneficial. This would retain all
sectors in an agreement but progress reform through a staged approach.

The appropriate scope and negotiating approach to any future BRTA might pursue,
and the merits of other options for obtaining reform to trade and investment barriers
in partner countries, are matters to be considered in the revised approach to pre-
negotiation assessments recommended in chapter 15.

13.3 Rules of origin

Where PTAs are entered into, the question arises as to the appropriate design of
associated rules of origin (RoQO). As noted earlier, RoO are incorporated in PTAs to
determine whether items of merchandise trade entering from the partner country
qualify for preferential tariff treatment. That is, they restrict the availability of
preferential entry to goods deemed to originate from the partner countries.!

The best-practice principles listed in section 13.1 do not provide much detailed
guidance on the design of RoO, although they do suggest that any rules should not
unduly raise barriers to trade. For example, the ADB principles simply state that
‘rules of origin should be as low as possible and consistent’, while the RIRDC
principles state ‘inherent to the formation of a PTA are rules of origin which can
restrict trade and increase compliance costs. RoO should be minimised and
simplified to minimise this cost’. The Commission considered the design of RoO
more closely in its 2004 study of the RoO in the ANZCERTA (CER) with New
Zealand.

1" Such rules are also applied to confer origin in services trade, but in these areas they are less
onerous and contentious than in merchandise trade. RoO are also used in international trade for
a variety of other purposes, including for trade statistics, to implement antidumping measures, to
determine whether imported goods qualify for MFN treatment or for one-way tariff preferences,
and for labelling and marking requirements. RoO also serve the purpose of assessing cumulation
in BRTAs involving more than two parties.
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The principal justification used for RoO in PTAs is to avoid ‘trade deflection’” — that
1s, the utilisation of preferences by producers in non-partner countries by transhipping
products through members of a PTA with the lowest tariff (see chapter 8). While trade
deflection need not always be welfare-reducing?, the Commission has taken the
view that there is a legitimate case for the use of RoO in this context.

To achieve this, RoO must require a degree of transformation of the product in the
partner country that is sufficiently substantial to discourage the transhipment of the
same product from third parties.3 Equally, however, if the transformation required is
unduly onerous, potential gains from trade are likely to be diminished. Among other
things, as discussed in chapter 8, overly restrictive RoO can provide an incentive for
firms to alter their production processes and use higher cost regional inputs in order
to qualify for preferences.

With the objective of avoiding trade deflection in mind, in principle RoO in PTAs
are only required if the value of the ‘margin of preference’ — the difference
between the MFN tariff and the preferential tariff — is greater than the costs of
transhipment. Where this is not the case, there is no incentive for parties in a third
country to engage in transhipment to take advantage of the tariff preference. Thus,
the application of RoO in such circumstances would not impact on trade deflection.
However, it would still entail compliance costs and, depending on how the RoO are
specified, risk necessitating adjustments to the production processes and input
mixes of firms in the partner country.

On the other hand, where the margin of preference exceeds the costs of
transhipment, appropriately designed RoO can discourage trade deflection.
Designing RoO to achieve this objective is not easy, as the minimum level of
transformation that is sufficiently substantial to avoid trade deflection will vary
from product to product, as transport costs and margins of preference vary. Further,
in designing RoO, a range of other considerations are relevant. These include the
impacts of RoO on incentives to innovate, compliance costs, the costs to
governments involved in negotiating RoO and the scope of different forms of RoO
to be used for protectionist purposes.

2 Technically speaking, trade deflection need not always entail a welfare loss, as it is possible that
in some cases there may be benefits to consumers of a transhipped product, in the form of
greater consumer surplus associated with being able to access lower-priced imports, that will
outweigh the additional costs entailed in transhipment.

3 Goods designated as being ‘wholly obtained’ from the partner country automatically qualify for
preferences, without a requirement for substantial transformation. Wholly obtained goods are
typically natural resourced-base goods which are deemed the produce of a single country or
final goods which are manufactured in a party from such wholly-obtained inputs (sub. 53, p. 16).
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Evolution in Australia’s approach to RoO

The RoO in the 1983 CER agreement with New Zealand were based on a regional
value of content (RVC) approach, with a requirement that the last process of
manufacture take place in the exporting country. The originating materials and
processing used in this last process were required to represent a minimum of
50 per cent of the ex-factory cost of the exported product. This same broad
approach was used in Australia’s PTA with Singapore, albeit with some
modifications and a lower RVC requirement.

In its 2004 report, the Commission found that, given the maturity of the agreement
and the low levels of tariff protection in each country, there should be no change to
the RVC method then used for determining origin in CER, that had been in use
since the agreement was established in 1983. In doing so, the Commission
considered the merits of the product-specific CTC method but found that, while it
potentially offered benefits such as lower compliance costs and increased certainty
for business, it would also entail significant risks:
... a change to a CTC rule would be a significant move in the way Australian and New
Zealand businesses and the Customs Service determine origin in the CER. There is
considerable doubt about whether determination of what constitutes manufacture would
be more rigorous than current procedures — some firms could be advantaged while
others would be disadvantaged relative to their situation under current arrangements.
Furthermore, there is considerable evidence that the CTC method is easily manipulated

to provide protection to sectional interests in a non-transparent manner and concern
among some participants about such an outcome. (PC 2004, pp. 151-152)

Since 2004, however, the Australian Government has adopted the CTC approach in
most of its PTAs. According to DFAT, the catalyst for the change to the CTC
approach was the negotiation of the AUSFTA, in conjunction with feedback from
industry that reiterated that adoption of the approach would reduce a number of
problems it saw under the RVC approach (box 13.5).

However, in the AANZFTA (with ASEAN and New Zealand, which took effect at
the start of 2010), businesses have a choice of using either a CTC rule or a RVC
rule for many products. (Likewise, following changes to the CER that took effect in
2007, businesses presently have the option of qualifying for preferences under
either the pre-existing RVC-based RoO or under new CTC-based rules). According
to DFAT, the key benefit of the approach in the AANZFTA is that it:

... marries the objectivity of the CTC approach — there is a single, clear rule for each

tariff line — with ASEAN’s greater familiarity and comfort with the value added

approach. The agreement to provide a choice of ROO allows additional flexibility for
exporters who may choose to export their goods under either test. (sub. 53, p. 19)
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Box 13.5 The move to CTC-based rules of origin in Australia’s PTAs

The ANZCERTA ROO, when it entered into force in 1983, was based on a value added
approach with a requirement that the last process of manufacture take place in the
exporting country. The originating materials and processing used in this last process
were required to represent a minimum of 50 per cent of the ex—factory cost of the
exported product.

This approach was retained in the SAFTA ROO [with] some modifications...

The catalyst for Australia’s decision to change its approach on ROO was the
commencement of FTA negotiations with the United States. The United States had
previously concluded a number of FTAs — including the North American Free Trade
Agreement (NAFTA) with Canada and Mexico and its Agreement with Singapore —
using Product Specific ROO (PSR) mainly based on a CTC approach.

Furthermore, wide discussions with Australian industry in recent years had flagged
some doubts about the capacity of the value added approach to meet the criteria for
effective ROO. Some industry contacts had raised concerns about the lack of clarity in
determining allowable and non-allowable costs under the value added approach.
Importantly these calculations involved considerable compliance and administrative
costs for business. The ex factory cost method also requires industry to obtain and
keep records solely for the purpose of determining ROO. These records are a cost to
industry as they are not required for the general running of their businesses.

Australian industry has expressed three main concerns about the value added
approach. First, the value added test is the least certain method of calculating origin
as it is highly susceptible to changes in the costs of non—originating materials. ... A
second issue raised by industry was the constraints the value added approach placed
on innovation. ... A third key concern raised by industry was the failure of the value
added approach to take into consideration the concept of substantial transformation
across industries.

During consultations with industry it became clear that CTC methodology would
resolve many of the concerns identified with the value added approach. This led
Australia to adopt PSR based on a CTC approach in AUSFTA. Australia also adopted
PSRs based on a CTC approach in TAFTA. In many cases the required PSR are
similar to those under AUSFTA.

Following the 2005 entry into force of both AUSFTA and TAFTA, further consultations
have been held with industry to examine the application of the ROO. These
consultations have confirmed industry support for the CTC-based approach and have
resulted in this becoming Australia’s preferred approach in FTAs.

In recent years Australia and New Zealand have re-negotiated the ROO in ANZCERTA
to use PSR based on a CTC approach. This approach was also used in ACI-FTA.

Source: DFAT (sub 53, p. 19).

DESIGN PRINCIPLES 243



Future approach to RoO

The Commission has encountered a range of views during this and previous studies
about the merits of different RoO. What is clear is that, although the CTC approach
has now been adopted in most of Australia’s agreements, there remain differences
in the detailed rules in different agreements (chapter 6). While the use of
product-specific rules can provide a simpler process for assessing origin and reduce
costs for some producers, the Commission remains concerned that differences
between agreements can add to costs and distort trade patterns. In its response to the
Draft Report, DFAT noted that a regional work program had just begun that was
seeking to improve the ‘complementarity and coherence’ of RoO in the region.
(sub. DR9S, p. 9).

DFAT also restated its preference for CTC-based rules:

.. at this time, and based on our experience and advice provided by industry, DFAT
believes that the CTC methodology for the most part provides the best means of
achieving the outcome of an appropriate set of rules that are liberal and flexible in
ensuring the application of the principle of substantial transformation. ... in most cases,
CTC rules provide a simple and unambiguous test of origin, making alternative rules
unnecessary. (sub. DR9S, p. 9)

The Department of Innovation, Industry, Science and Research also supports the
‘predominantly CTC-based approach to PSR, negotiated on a line-by-line basis, as
the only methodology which will ensure robust processes of substantial
transformation on each product within the Harmonised System’ (sub. 94, p. 1).

However, in the Commission’s view, the composite approach recently adopted in the
AANZFTA offers clear advantages. It offers choice for exporters with different
production methods and, depending on the RVC threshold adopted, may reduce the
potential for the RoO to be used for protectionist purposes. The Commission’s
assessment is that this composite model should be adopted as a basis for RoO in
future PTA negotiations.

In the Draft Report, the Commission also recommended that, in future PTA
negotiations, Australia seek the inclusion of a waiver of RoO requirements to be
applied where the difference between the preferential and MFN rates for a particular
import are 5 percentage points or less. DFAT argued that the Commission had not
provided supporting evidence or clearly specified a rationale for this
recommendation. It continued:

Unless strong evidence could be assembled which provided a solid basis for concluding
that the risk was low that the implementation of a waiver of the ROOs requirement
would result in trade deflection and consequent welfare losses, DFAT could not support
this recommendation. (sub. DR 98, p. 11)
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As noted earlier in this section, to avoid trade deflection, RoO in PTAs are required
only if the value of the ‘margin of preference’ — the difference between the MFN
tariff and the preferential tariff — is greater than the costs of transhipment. In its
2004 study of the RoO in the ANZCERTA (CER), the Commission drew on data on
freight costs between Australia and New Zealand in supporting a waiver in cases
where the difference in the countries MFN tariffs was 5 percentage point or less.
The Commission found that such a waiver would ‘deliver broad-based gains and
should reduce compliance costs significantly’ (PC 2004). Data for other trading
partners suggests that average freight costs are typically higher than those for trans-
Tasman trade.4

RECOMMENDATION 3

The Australian Government should adopt the composite model for rules to
determine origin in merchandise trade, as in AANZFTA, as the basis for rules of
origin in any future preferential trade agreement. In adopting this model:

o a choice of Regional Value Content and Change in Tariff Classification rules
for determining origin should be afforded for each item of merchandise;

o the least restrictive variant of each test should be adopted, consistent with
preventing trade deflection; and

o Australia should seek a waiver to rules of origin requirements where the
difference between the MFN tariff rates in the partner countries is 5
percentage points or less.

13.4 Multilateralising provisions

As noted in chapter 6, differing preferences and trading rules across BRTAs can
lead to a ‘noodle bowl’ effect that can raise the costs of trade relative to a consistent
multilateral trading system. Given that the process of reform through the WTO has
stagnated, at least temporarily, it may be possible to create new, consistent, trading
rules through different means, to re-invigorate trade liberalising reform in the
international trading system administered by the WTO.

4 Using detailed import clearance data from the Australian Bureau of Statistics, average freight
costs for imports into Australia were estimated as the difference between the ‘free-on-board’
and ‘cost-insurance-freight’ values as a proportion of the customs value. Over the period 2002
to 2009, calculated average freight costs ranged from 10.6 per cent for imports from the United
States to about 7.7 per cent for imports from Japan and New Zealand.
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BRTAs, in their various forms, represent one means of doing so. The following
sections examine accession and ‘MFN’ clauses — two potential mechanisms for
expanding the application of (or ‘multilateralising’) preferences and measures to
reduce barriers to trade and investment beyond the original parties to a BRTA.

Accession clauses

Broadly, an accession clause provides that other parties may join an agreement, by
agreeing to implement the same reductions in barriers to trade and investment and
abide by the same conditions and rules embodied in the accession agreement (and
subject to approval by the original parties). This allows a BRTA to expand to cover
additional nations on the same basis. Examples include the process for new
members to join the European Union, subject to a pre-set range of conditions, or at
the multilateral level, accession to the WTO.

While accession clauses have some in-principle appeal, there are practical
difficulties with their application that may diminish some of their potential benefits.
First, comprehensive BRTAs are negotiated across a wide range of sectors and
issues between parties. When other parties seek to join a BRTA they effectively
‘free ride’ off the original negotiating process and the trade-offs that resulted from
it. Given different sensitivities and trade profiles between nations, it may be the case
that the original parties would not benefit from the accession of certain countries. In
particular, negotiators would face pressures from interest groups in all the original
parties, rather than just their own domestic interests. As Elek noted:

In practice, accession is likely to be limited to those who do not create serious new
competition for the interests protected within existing agreements (either by
exemptions or rules of origin). (sub. 44, p. 26)

As such, the economic benefits from the accession of new parties can be limited.

Second, the comprehensive nature of some BRTAs can make the accession process
complicated and arduous. This may create an incentive for new parties to simply
seek new agreements with each of the original parties, unless the benefits of joining
the existing agreement are substantial. As such, accession clauses are more likely to
be of use as part of larger regional agreements whose size is sufficient to be an
incentive for other nations to take part. However, the Commission understands that,
to date, there are no PTAs between major economies. Instead, there are a number of
agreements existing around the ‘hubs’ of major economies, often through bilateral
(rather than regional) agreements with other nations. While the reasons for this are
complex, a contributing factor is the desire of major economies to negotiate
agreements that suit each of them best, rather than agreeing to standards dictated by
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others. Although some regional agreements with major economies are under
consideration (such as the TPP), the ‘track record’ to date casts doubt on the ability
to truly mutilateralise conditions of an agreement.

One way to reduce the complexity of acceding to agreements would be to allow
accession to particular clauses, or subsets of agreements, for example in relation to
particular topics. The Commission notes, however, that negotiating parties may take
issue with such an approach, as it could unbalance the ‘negotiating calculus’ of a
comprehensive agreement. As such, accession clauses are likely to be more
effective when used in agreements that focus on particular sectors or topics, that
allow for easier harmonisation of rules and up front consideration of the effect of
additional parties joining an agreement (such agreements could essentially become
critical mass agreements (CMAs), as discussed in chapter 12).

The Commission’s assessment is that while appealing in principle, accession
clauses may only be of substantial benefit when used as part of larger regional
agreements, or in single topic agreements such as CMAs.

FINDING 13.1

No preferential trade agreements have been entered into between major trading
blocs. While accession clauses are often seen as a means to multilateralise
preferential agreements, little use has been made of them to date by either large or
small countries.

MFN clauses

‘MFN’ clauses refer to provisions in BRTAs that seek to preserve at least equal
treatment for the partner countries if one (or more) of them later negotiate more
liberal preferences with other parties. In this way, they seek to imitate multilateral
most-favoured-nation treatment (of course, in terms of preferential barriers to trade,
the simplest way to grant MFN treatment to others would be to negotiate on a non-
preferential basis).

Australia has such MFN clauses in two trade agreements, in relation to services and
investment, but not goods:

AUSFTA and ACI-FTA [Chile] have a MFN provision, which requires Australia and
its FTA partner to accord to each other’s service suppliers, investors and investments,
treatment no less favourable than that it accords, in like circumstances, to service
suppliers, investors and investments of a non—Party. This means, for example, that if
either Party signs a new, more liberalising FTA, the benefits of that will flow
automatically to the other Party. AUSFTA and ACI-FTA also include a ratchet
mechanism for services and investment, which means that any liberalisation that a
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Party undertakes unilaterally with respect to certain listed measures will also be
automatically locked in to the respective FTA. (DFAT, sub. 53, pp. 73-4)

The use of MFN clauses can act as an inbuilt ‘defensive reaction’ to existing trade
agreements in countering any later trade diverting negotiations by partner countries.
In doing so, they can be seen to support the multilateral trading system, by reducing
the degree of preferential trade undertaken.

However, it is inappropriate to apply MFN clauses in BRTAs indiscriminately.
First, they may be redundant where, due to existing multilateral agreements, areas
of trade policy can only be changed on an MFN basis even if covered in a BRTA.
Intellectual property (chapter 14) is one example of this, due to the MFN clause
contained in the TRIPS agreement.

Second, there are some areas that do not easily lend themselves to MFN clauses, but
rather to direct cooperation between governments to set (and ensure the
enforcement of) mutually agreeable standards. One example of this is mutual
recognition agreements (MRAs) surrounding the registration of service providers,
where the governments involved must satisfy themselves of the standards of
services regulation in each jurisdiction before allowing the freer movement of
service providers. Automatically extending an MRA offered to one country to all
trading partners could undermine the pursuit of valid regulatory objectives
regarding, for example, health and safety.

One other notable concern with MFN clauses is that their use can add to policy
‘lock in’ (discussed in chapter 11) simply by increasing the number of countries that
are stakeholders in a given trade barrier in Australia. Importantly, as noted in
chapter 11, this can lock in the form of trade barrier as distinct from the level,
potentially constraining policy makers in the future from liberalising a barrier with
new regulatory approaches.>

The Commission notes that existing Australian practice preserves some flexibility.
For example in relation to negative list agreements, Australia maintains the ability
to modify measures subject to reservations, to the extent that they remain in

5 The Office of International Law (sub. DR83, p. 3) noted that it is the level of treatment accorded
by a barrier, rather than the particular barrier itself, that is bound. As discussed in chapter 11,
determining if a barrier that has changed in form (for example, from a monetary threshold to a
sectoral focus) is in fact more favourable to particular partner countries or not is more difficult
than, say, a tariff reduction. This could reduce the willingness of regulators to examine more
fundamental changes in regulatory schemes that could be more beneficial than simple
reductions in barriers within existing frameworks.
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conformity with the relevant obligations (Office of International Law, Attorney-
General’s Department, sub. DR83, p. 3).

As discussed in chapter 14, the Commission is concerned with a number of areas
covered in some trade agreements that are traditionally areas of domestic policy. To
the extent that the application of MFN clauses exacerbates concerns in these areas,
further caution is warranted.

As noted in chapter 12, in relation to Australia’s domestic barriers, reforms that are
identified as beneficial should, in the Commission’s view, be expedited on a
unilateral basis, thus applying the same liberalised settings to all trading partners.

13.5 Providing trade-related assistance
to other countries

In the course of negotiations for existing BRTAs, particularly those involving
developing countries, it is becoming commonplace for Australia to offer assistance
to negotiating partners. Broadly, this can take two forms, trade facilitation and
capacity building.

Trade facilitation

Trade facilitation measures are actions that lower the cost of trade such as
improving physical or regulatory infrastructure to streamline the movement of
goods through ports. As noted in chapter 8, improving trade facilitation was found
to have a small but positive impact on trade flows, with a greater impact for non-
preferential improvements.

Trade facilitation measures can be implemented through direct engagements
between governments — for example, the exchange of expertise for customs
processing — and does not necessarily need to be undertaken as part of a BRTA.

Nonetheless, the Commission’s assessment is that, if a BRTA is determined to be
beneficial, the offer of trade facilitation measures to partner countries that could
stand to benefit can enhance the gains available from a given agreement (provided
trade facilitation measures are at least as cost-effective as the inclusion of other
provisions). As noted in chapter 8, the Commission considers this should be done
on a non-preferential basis (that is, improving the procedures in a manner that
improves access to all, not simply ‘express’ access to the goods or services of one
country).
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FINDING 13.2

Trade facilitation measures are an effective means of enhancing trade. Such
measures can be included in a BRTA, but are most beneficial if undertaken on a
non-preferential basis.

Capacity building

The provision of capacity building assistance to other, particularly developing,
countries can have many benefits. Typically, capacity building is targeted at the
good governance and institutions of recipient countries, and often takes the form of
training for local officials, or the exchange of government officials with partner
countries to improve the experience of both sides. Such forms of capacity building
can improve domestic policy, and assist developing countries in the negotiation of
bilateral, regional and multilateral trade agreements.

As discussed in chapter 12, the Commission considers that capacity building
measures that aim to improve domestic transparency are of particular benefit. In the
context of developing countries, a first step towards this would be to improve
domestic analytical capacity. This could assist the countries in identifying valuable
reforms for themselves, rather than ‘conceding’ to reforms advocated by developed
countries in the course of trade negotiations (the Commission acknowledges that
substantial aid may be required from developed nations to assist such mechanisms).
Once the analytical capacity of the country in question has been developed, the
outcomes from policy processes could be further improved by moves to increase
domestic transparency.

Whether capacity building should be included as part of BRTAs is a separate
question, as there are drawbacks to the use of BRTAs in this context. Offering
capacity building as part of a BRTA with a developing nation can lead to
perceptions of conflicts of interests, as attempts to train negotiators from ‘the other
side’ or pursue capacity building in particular sectors can be seen to benefit the
developed country more than the recipient. Such perceptions can arise even where
the capacity-building is offered without any expectation of exchange. For example,
in the context of the PACER Plus negotiations, a statement from Pacific civil
society organisations, churches and trade unions contended that:

... a clear conflict of interest arises when [negotiation] training programmes like these
are directed by Australia or [New Zealand]. It is extremely unusual for trade officials to
improve their negotiating capacity by discussing their national issues and concerns with
those they would then negotiate with! Trade officials from Pacific countries need
independent and objective sources of information, training and capacity building in
order to engage in trade negotiations with Australia and NZ. (2009, p. 6)
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These perceptions — whether justified or not — can be diminished where training
is conducted at arm’s length from government. Moreover, AusAID argued that such
training can have advantages for both parties:

. while it may seem counter-intuitive to train developing country partners in the
technical aspects of trade negotiations, it would lead to a number of benefits for
Australia, including:

(1) a more efficient negotiating process for the trade agreement;

(i1) achieving a more optimal outcome from the agreement (including broader, deeper
and more immediate market opening);

(ii1) better implementation of the agreement which would lead to better access for
Australian exporters; and

(iv) building up general capacity of the developing country partner(s) to pursue trade
agreements that are WTO consistent and supportive of multilateralism. (sub. 46, p. 10)

The Commission supports ongoing capacity building programs by the Australian
Government as a central feature of our assistance to developing countries,
particularly those in our region, and considers that these should continue to be
pursued regardless of whether BRTAs with the assisted countries are also pursued.
In particular, the Commission notes that these programs can be undertaken through
direct provision of assistance, or by using development or economic cooperation
agreements.

In the context of trade agreements, the Commission’s assessment is that the
identification of partner countries should take account of the ability of the partner to
accurately assess the relative costs and benefits of an agreement themselves. If it is
deemed that the prospective partner country does not have the capabilities required
in order to negotiate an agreement, the appropriate trade policy approach to that
country should instead focus on broader economic capacity building (which would
include institutional exchanges that can serve to highlight the potential benefits of
trade liberalisation). Such capacity building should be directed at ensuring that the
frameworks (in markets, government institutions, and physical infrastructure such
as ports) in the country are developed to such a point that they are more able to take
advantage of the potential gains from trade. Such factors should be assessed as part
of any initial analysis of Australia’s trade policy approach to relevant developing
countries (through, for example, the trade policy strategy process discussed in
chapter 15).

If it is determined that negotiations should go ahead with a developing country
partner, then they should proceed at a pace that takes account of the partner’s
relative level of preparedness, as well as whether or not capacity building programs
appropriate to the circumstances are in place. Of course, capacity building should be

DESIGN PRINCIPLES 251



funded and delivered in a clearly unbiased manner, to minimise potential (or
perceived) conflicts of interest. Further, any capacity building that is provided
should be clearly de-linked from any obligation on the part of the developing
country partner, either to negotiate an agreement or to negotiate the agreement
according to a schedule dictated by Australia.

RECOMMENDATION 6

If it is deemed that capacity building should be part of a trade agreement
development process, the Australian Government should fund and deliver
capacity-building programs in a manner that minimises potential (or perceived)
conflicts of interest. Any such programs should not impose an obligation to
negotiate a trade agreement.

While such negotiation capacity building can be of benefit, some participants
questioned its merit relative to more general capacity building:
... rather than offer assistance for enhanced negotiating capacity we should continue to
support more general economic development through international agencies.
Attempting to harness BRTAs for this task seems ill advised. This is especially true of

the small and micro states of our region. (Greg Mahony, Public Policy Institute,
Australian Catholic University, sub. DR78, p. 1)

Indeed, the Commission’s assessment is that broader economic capacity building —
directed at institutions, markets, infrastructure and domestic analysis capability —
offers considerably greater benefits to recipient countries than negotiation-specific
programs. In the context of broader Australian trade policy, and in a situation where
the resources available for capacity building are limited, greater priority should be
devoted to programs that have broader economic impact, rather than those
conducted simply to facilitate the negotiation of trade agreements.

13.6 Summing up

A degree of variability is inevitable — and, indeed, desirable — in the design of
BRTAs, not least because optimal design will vary in accordance with the nature of
the economic relationship Australia has with a prospective partner. Nonetheless,
some useful broad approaches to the design of future BRTAs can be drawn.

There would be merit in the Australian Government adopting a more flexible
approach to the comprehensiveness of the BRTAs it pursues, particularly if
negotiations are likely to be, or become, difficult or protracted, or if there are clear
and significant gains available from securing early agreement on non-contentious
areas.
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A composite model should be adopted as a basis for RoO in future PTA
negotiations in order to reduce compliance costs for exporters and lessen the
potential for RoO to be used for protectionist purposes.

Multilateralising provisions, such as accession clauses and MFN clauses, have some
in-principle appeal, but there are some practical difficulties with their application.
MEFN clauses should avoid locking in any particular form or level of trade barrier,
which could then constrain future liberalisation.

Trade related assistance to developing countries, such as capacity-building, should
be funded and delivered transparently, and be de-linked from any obligation on
behalf of the country concerned to negotiate an agreement with Australia.
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14 Some specific provisions in BRTAs

As noted in chapter 5, in addition to the coverage of trade in goods and services,
BRTAs can include provisions in areas such as investment, government
procurement, e-commerce, intellectual property, competition policy, trade
facilitation, economic cooperation, and labour and environment. While some of
these topics are covered by multilateral trade agreements, others are not included or
the commitments made in the WTO are of limited scope.

A number of participants commented favourably on the inclusion of some of these
matters — often referred to as being “‘WTO-plus’ — in BRTAs (see box 14.1).
DFAT noted that Australia’s agreements are comprehensive in coverage and argued
that the inclusion of WTO-plus provisions had brought benefits for Australia.
Examples of specific benefits provided by business participants included the
facilitation of the trans-Tasman movement of business people, and improvements in
regulatory independence and transparency in the telecommunications field. As well
as any benefits that might accrue directly from such provisions, DFAT argued that
the inclusion of WTO-plus provisions within BRTAs can generate longer-term
benefits by helping to multilateralise the provisions in the WTO:

The development in FTAs of rules in newer areas has also paved the way for agreement
in the WTO. Services, intellectual property, investment, government procurement and
competition policy are all issues where progress in FTA negotiations has contributed to
work on them in the WTO. (DFAT, sub. DR9S, p. 3)

However, some academics have challenged the merits of this process in relation to
some WTO-plus matters. Bhagwati (2008) argues that the inclusion in BRTAs of
strengthened intellectual property rights and labour standards is often inimical to
people’s living standards in developing countries, and that the spread of such
provisions through individually-negotiated trade deals affords leverage to the
inclusion of the same provisions in multilateral settings. Some participants in this
study also warned that efforts to include some WTO-plus matters in Australia’s
BRTAs could adversely affect the cause of trade liberalisation or entail other risks
(box 14.1).
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Box 14.1 Some participants’ views on ‘WTO-plus’ issues

The Commission received a number of positive comments from participants about the
inclusion of WTO-plus provisions in Australia’s BRTAs. The Department of Foreign
Affairs and Trade stated:
Australia’s FTAs are high quality agreements that are comprehensive in scope and reduce
trade and investment barriers by securing enhanced market access for our goods and
services exports ... our FTAs have been designed to address issues that are lightly covered
in the WTO, such as government procurement, investment, and competition policy, and to
varying degrees have ensured gains for Australia in these areas. (sub. 53, p. 10)

The Law Council of Australia noted the scope for agreements to extend to broader areas:
Bilateral preferential trade agreements provide greater opportunity to achieve wider and
deeper trade liberalisation than regional preferential trade agreements as well as greater

opportunity to address ‘WTO-plus’ issues such as trade related environmental issues.
(sub. 47, p. 4)

From a business viewpoint, Telstra said:
Some of Australia’s concluded bilateral agreements have included telecommunication services

chapters ... An example of the WTO plus approach of these chapters are the commitments
in relation to independence and transparency of regulatory decisions. (sub. 31, p. 2)

And commenting on trans-Tasman services trade, the NZ Employers and
Manufacturers’ Association Northern Inc. noted:

The establishment of this beyond GATS commitment has made the movement of
professional people across the Tasman in both directions far easier ... (sub. 11, p. 6)

Other participants expressed a cautious view towards the value of some WTO-plus
provisions in BRTAs. Ken Heydon argued that WTO-plus does not necessarily mean
‘better’ and added:
... there is the additional danger that the inclusion in PTAs of provisions dealing with
controversial issues such as core labour standards will have a dampening effect on
multilateral efforts at trade liberalisation should it be feared by developing countries that
such inclusion will spread to the multilateral agenda. (sub. DR65, p. 2)

The National Farmers’ Federation cautioned that:

... the Australian Government should be extremely careful to keep to trade-related matters only
and to avoid ‘new protectionism’ in bilateral and regional trade agreements. (sub. DR85, p. 4)

On the other hand, some participants raised concerns about the inclusion of provisions
addressing the movement of people across borders:

The ACTU does not believe that it is appropriate or desirable for BRTAs — directed at the
regulation of goods and services — to regulate the movement of temporary workers.
Workers are not commodities and should not be treated as such. (sub. DR80, p. 11)

And others commented that some commitments in BRTAs may unduly constrain
Australia at a later time. AFTINET argued that:

The Global Financial Crisis is an important example of a global economic development
which required immediate government action at national and international levels. Bilateral
agreements which include “WTO-plus” financial liberalisation measures may limit the
flexibility of governments to respond to the crisis. (sub. 33, p. 8)
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In the Commission’s view, there is a range of WTO-plus matters on which
agreement between Australia and a partner country will typically generate benefits
for one or both parties. For example, measures that work to strengthen economic
cooperation and improve competition policy frameworks, customs procedures and
other trade facilitation measures may all add to efficiency with little downside risk.

In relation to other matters, the value of including provisions in a BRTA will
depend much more on the specifics of the provisions and the circumstances of the
partner economies. For example, it is plausible that commitments on government
procurement in BRTAs could provide benefits to the parties. However, as discussed
in chapter 7, the government procurement provisions included in AUSFTA have
increased administrative costs and the complexity of tenders in Australia, and it is
unclear whether there have been net benefits. Likewise, as discussed in chapter 10,
while measures to facilitate the movement of natural persons can lower barriers to
trade and facilitate international commerce, beyond some point concerns may arise
as to the effects on local labour markets.

This highlights the need for careful assessments before provisions on such WTO-
plus matters are included in BRTAs. Assessments first need to establish whether
there is a market failure or other economic concern that provisions in BRTAs could
effectively address. They also need to consider the balance of benefits and costs that
might flow from the provision, and whether other mechanisms or settings would be
better placed to address the issues identified. Of course, in some instances it may be
appropriate to accept in an agreement a provision that is not ideal if it is part of a
package that overall is in Australia’s economic interests. Overall though, in the
Commission’s view, there should be no automatic presumption that a BRTA that is
broader in the range of matters covered is necessarily superior to a narrower one.

Against this background, this chapter examines some of the more contentious
WTO-plus areas and considers in broad terms whether and how Australia should
seek to incorporate them in its BRTAs.

14.1 Intellectual property

Intellectual property (IP) laws give creators of certain works a monopoly right over
the authorised creation and sale of copies of their work. From an economic efficiency
viewpoint, finding the appropriate degree of IP protection involves balancing:

« the incentives for creators to produce new works that stronger IP rights and
protections provide; against
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« the costs to users that stronger IP rights and protections cause, by extending the
monopoly pricing and restricting supply of those works.

Thus, IP protections that are either too strong or too weak can have adverse
economic effects. For individual countries, the optimum design and level of IP
rights also depends on the extent to which they are net importers or exporters of
different forms of IP material and other considerations, such as their level of
economic development and the nature of their legal system.

While IP protections have traditionally been the province of domestic legislation
and dedicated multilateral treaties, in recent years they have also increasingly been
included in trade agreements. In setting out Australia’s current approach on this
1ssue, DFAT stated:

There has been increasing recognition that the issue of adequate protection and
enforcement of intellectual property has an international trade dimension. This is
reflected in the WTO Agreement on Trade—Related Aspects of Intellectual Property
Rights (TRIPS) and Australia’s approach to pursuing appropriate coverage of
intellectual property issues in its FTAs. ...

While the WTO TRIPS Agreement sets minimum standards, many members are yet to
fully implement those standards. Similarly, many World Intellectual Property
Organization (WIPO) members are yet to implement many of the WIPO agreements to
which Australia adheres, particularly those addressing pressing issues around copyright
in a digital age.

All of Australia’s recent FTAs reaffirm the commitments in the WTO TRIPS Agreement
— with the exception of the CER which was negotiated before TRIPS. AUSFTA and the
ACI-FTA are more comprehensive in their coverage of intellectual property rights and
the type of protective measures to be provided than SAFTA, TAFTA or AANZFTA.
With respect to copyright and related rights, for example, the term of protection for
works increased under AUSFTA to the life of the author plus 70 years.

The potential of FTAs to strengthen regional economic integration is evident in such
agreements’ treatment of intellectual property where common approaches can promote
foreign investment, technology transfer and trade between the parties. (sub. 53,

pp- 36-7)

A number of industry bodies (for example, the Australian Publishers’ Association
(sub. 12), APRA and AMCOS (sub. 27) and Music Industry Piracy Investigations
(MIPI) (sub. 28)) commented on the benefits to them from strengthening IP
protections in BRTA partner countries. Illustratively, MIPI stated:

... trade agreements provide a unique opportunity for Australia to assist our key trading
partners in addressing some of the challenges they face in respect of IP protection.
Augmented protection of IP in Australia’s trading partners will afford greater business
confidence and consequently improve trade for Australian companies and
organisations. (sub. 28, p. 7)
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While there can clearly be benefits from international cooperation on IP matters and
from the common adoption of appropriate protections, the Copyright Agency
Limited (CAL) stated:

CAL’s view is that, ideally, improvements to intellectual property regimes should be
achieved through multilateral treaties and the international organisations that administer
them, such as the treaties administered by the World Intellectual Property Organization
and the World Trade Organization. (sub. 34, p. 1)

CAL went on to acknowledge, however, that due to difficulties in developing new
standards for IP protection and administration through those organisations, many
countries, including Australia, have sought to address issues surrounding IP through
BRTAs (as well as plurilateral agreements).

Meanwhile, IP Australia — which is the government body that oversees Australia’s
IP rights system — emphasised the need for a cautious approach to the inclusion of
IP provisions in BRTAs:

IP Australia does not seek provisions that:

o are mere reproductions of provisions from previous FTAs that are of no particular
interest to Australia and would simply advance the interests of other countries;

« inappropriately reduce flexibility to amend or change Australia’s legislation or
practices;

« require legislative change; or

o add unnecessary complexity to negotiations. (sub. 24, p. 1)

Considerations relevant to promulgating IP ‘rule expanding’ provisions

Against this background, one question is whether Australia should push for
provisions in future BRTAs that expand on existing IP rights and, in particular, that
extend the term of copyright.

As discussed in chapter 10, analysis indicates that the extension in the duration of
copyright required by AUSFTA imposed a net cost on Australia. This partly reflects
Australia’s status as a net importer of IP. However, even in the case of the United
States, which is a significant net exporter of 1P, the earlier, equivalent extension in
the term of copyright is also likely to have entailed a net cost, reflecting adverse

SPECIFIC PROVISIONS 259



impacts on consumer welfare (Akerlof et al. 2002).1 In turn, it is probable that
further extensions in the term of copyright would add further net costs.

Given, however, that the copyright term extension provisions in AUSFTA cannot
readily be unwound, it could be argued that Australia, in future BRTAs it might
negotiate, should seek to have the same provisions adopted by partner countries.
This would generate benefits for those Australian IP rights holders who export to
the partner country, while having no new adverse effect on the price and
consumption of [P material purchased in Australia.

On the other hand, just as was for case of Australia under the AUSFTA, a BRTA
requirement for partner countries to extend copyright terms would likely impose a
net cost on their economies. Moreover, while copyright holders in Australia who
export would benefit, Australia as a whole would be unlikely to get value for the
‘bargaining coin’ it would need to expend to compensate the partner country for
incurring those costs. Rather, the main beneficiaries would be rights holders in other
countries, particularly the United States. The note of caution issued by IP Australia
(above) — about avoiding provisions that are mainly of interest to other countries
— 1s pertinent in this context. One view is that Australia would be far better to
spend its limited bargaining coin in negotiations with partner countries on securing
genuine trade liberalising reforms of potential benefit to both parties.

Given that previous extensions in other IP rights have also been found to have
generated net costs on Australia (Gruen, Bruce and Prior 1996; see footnote 3,
p. 263) — and thus would likely have similar effects on other countries — similar
considerations would apply in relation to proposals to include other rule expanding
provisions in future Australian BRTAs.

Considerations relevant to promulgating IP ‘rule enforcing’ provisions

Another set of issues arise when considering the approach Australia should take to
incorporating provisions in BRTAs that seek to ensure the enforcement of existing
IP rights. As noted by DFAT above, some of Australia’s existing BRTAs seek to
encourage partner countries to join or reaffirm commitments to multilateral IP

1" An amicus curiae brief was made by seventeen economists, including five Nobel Laureates, in
the US case of Eldred v Ashcroft, which concerned the 1998 United States extension of
copyright protection by 20 years. The authors calculated that the marginal increase in future
compensation for authors would not be offset by an increased incentive to create new works;
and that the extension would increase the impacts that stem from the monopoly protection for
works and continue to preclude the benefits that come from works entering the public domain
(including the creation of new derivative works).
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treaties. [P Australia (sub. 24, p.3) also suggested that Australia’s BRTAs
encourage improvements in cooperation, information sharing, enforcement and
prosecution activities.

Participants pointed to a range of benefits that could eventuate from such activities.
In addition to increases in the value of IP rights held by Australians who engage in
exporting, these include:

« reducing transactions costs by encouraging partner countries to increase their use
of online facilities for registration of IP rights, and the promulgation of laws and
other information,;

o legal certainty through greater transparency in the application of IP laws,
accession to widely accepted multilateral treaties and greater participation in
multilateral forums; and

« greater technology transfer through strengthening enforcement mechanisms and
improving investor confidence. (IP Australia, sub. 24)

While encouraging partner countries to join or reaffirm commitments to multilateral
IP treaties can therefore potentially bring a range of benefits, there are two other
sets of issues that need to be considered in assessing the merits of pushing for such
terms in BRTAs.

First, as with efforts to expand IP rules, most of the benefits to IP rights holders
from measures to promote adherence to existing rules in partner countries can be
expected to accrue to third parties, such as rights holders in the United States.
Again, the question would arise as to whether Australia should ‘carry the water’ for
others, when doing so would diminish the bargaining coin available to negotiate for
other reforms by the partner country of potentially more benefit to both it and
Australia. Different views can be adopted on this issue:

o Some would argue that there is intrinsic value in efforts to encourage countries
to comply with international standards and to adhere to agreements they have
previously made but may not be vigorously observing, and that Australia as a
good global citizen should contribute to such efforts, even where there is little
direct benefit to Australia.

o Others would argue that Australia should support negotiations to promote
adherence to sound international IP standards, but generally only in multilateral
settings, in which all countries that stand to benefit from such measures could
participate and contribute.

A second albeit related set of considerations is whether BRTAs are a cost-effective
means of pursuing the Australia Government’s IP objectives internationally.
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Negotiations around BRTAs provide an opportunity to raise IP issues with countries
and, as noted above, Australia has successfully negotiated IP provisions in a number
of its recent BRTAs. However, IP Australia (sub. 24, p. 4) stated that ‘there is not
always a complete match between those countries of interest to the government in
the FTA process and those of interest to [P Australia’. It continued:

While supportive of the positive outcomes that may eventuate from any FTA
negotiation, [P Australia considers that FTA negotiations are just one of the avenues to
achieve international reforms. It is a costly exercise for our organisation. Without
empirical evidence, it is hard to accurately quantify the benefits for the investment
made to support the FTA process as opposed to other international activities IP
Australia undertakes to support the IP system. (sub. 24, p. 4)

Implications for future policy?

In its draft report, the Commission noted that determining the approach Australia
should take to IP issues in future BRTA negotiations entails balancing a range of
factors. On the one hand, Australian IP rights holders who export their output stand
to gain some benefits from promulgating existing international IP protections more
widely, and from encouraging trading partners to adhere to their commitments.
There is also an argument that Australia, as a good global citizen, should pursue
such measures in BRTAs on ‘rule of law’ grounds. On the other hand, many IP
measures are likely to result in net costs to the partner country and most of the
benefits will flow to third parties. This is in contrast to preferential tariff reductions,
for instance, and raises the issue of whether Australia’s bargaining coin would be
more productively spent on negotiating reforms of potentially more benefit to both
Australia and the partner country.

The Commission concluded that these complexities point to the need for Australia
to adopt a cautious approach to negotiating IP protections in BRTAs and to avoid an
automatic template. Rather, where the Australian Government is likely to pursue a
BRTA, it should consider, prior to commencing negotiations, the value of seeking
to have different IP provisions included in the agreement and whether alternative
avenues may prove more cost-effective for pursuing its IP objectives.

In response to the Draft Report, DFAT submitted that:

The final report should acknowledge that Australia already takes a cautious approach to
IP in FTAs ... IP is a complex area and the costs and benefits of FTA obligations
relating to IP are carefully considered. Australia has sought to negotiate provisions that
are consistent with current and emerging international standards, and our existing laws
and policy settings. We have tailored our approach to reflect the different interests in
each partnerships, taking into account the adequacy of IP protection in FTA partners
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compared to Australia’s appropriate standards of IP protection and recognised
international standards. (sub. DR9S, p. 11-12).

The Commission is not convinced, however, that the approach adopted by Australia
in relation to IP in trade agreements has always been in the best interests of either
Australia or (most of) its trading partners.

Among other things, there does not appear to have been any economic analysis of
the specific provisions in AUSFTA undertaken prior to the finalisation of
negotiations, nor incorporated in the government’s supporting documentation to the
parliament.2 As noted above, the AUSFTA changes to copyright imposed net costs
on Australia, and extending these changes to other countries would be expected to
impose net costs on them, principally to the benefit of third parties.

Concerns have also been raised about the effects of IP provisions in some other
trade agreements that Australia has supported. For example, Australia supported the
1994 TRIPS agreement — which was included in the Uruguay Round single
undertaking — and saw Australia extend the term of protection for patents from 16
years to 20 years. Subsequent analysis by Commission staff found that the extension
of rights to existing patents could result in a large net cost to Australia.3 Some
economists have also argued that implementation of TRIPS by developing countries
would result in significant net costs to them, costs not offset by the other provisions
in the Uruguay agreement (Panagariya 1999, Finger 2002). To the extent that
‘emerging international standards’ would extend IP rights further, requiring
developing countries to adhere to these standards could do them further harm, again
principally to the benefit of business interests in the United States and Europe.

In responding to the Draft Report, DFAT also stated:

The final report should also make clear that Australian industry has real commercial
interests in comprehensive IP commitments that promote appropriate standards of IP
protection in our major trading partners, as the draft report does not appear to
acknowledge this point. ... The draft report focuses on the so called “net costs” of

2 None of the three economic modelling exercises undertaken prior to signing AUSFTA
attempted to quantify the proposed changes to Australia’s IPR laws, and neither the National
Impact Analysis nor the Regulation Impact Statement (both of which are prepared by the
government and tabled with the agreement in parliament) discussed the likely implication for
Australian consumers from the changes.

3 Gruen, Bruce and Prior (1996) calculated that Australian users of patents and patented products
could pay between $1.5 billion and $7.4 billion more, although this cost will be offset by gains
of between $1.1 billion and $3.6 billion to Australian producers of patents and patented
products. Calculations were based on range estimates of patent content of imports and exports.
The study did not quantify the impact of any additional R&D induced by the extension in patent
life: the authors argued that any additional incentive for new R&D would likely be small.
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extending protection through FTAs, without adequately reflecting the broader benefits
of IP protection, including increased incentives for creation, innovation and investment,
additional value added to exported goods and services, and access to cultural products
and goods and services incorporating IP. (sub. DR9S, p. 12)

Under its Act, the Commission is required to consider the benefits and costs of
policies to the community as a whole, rather than focussing on the effects on
particular sectors. While there is no doubt that some business interests in Australia
would benefit from a further strengthening of IP provisions abroad, this is not a
sufficient condition for seeking such a strengthening through BRTAs. In the
Commission’s assessment, in the context of trade negotiations, greater gains to both
Australia and its BRTA partners generally could be obtained by spending bargain
coin on reforms more likely to be of more benefit to the partners. Nor is it clear that
extending provisions that would likely harm the economies of developing countries,
principally to the benefit of businesses in third party developed nations, could
readily be justified on good global citizenship grounds. In this context, the
Commission is also cognisant of risks that incorporating ‘emerging international
standards’ on IP into more BRTAs may raise expectations about the starting point
for future multilateral IP negotiations further beyond the optimum level, potentially
to the detriment of Australia and other countries.

Against this background, the Commission’s view is that Australia’s participation in
international negotiations in relation to IP laws should focus on plurilateral or
multilateral settings, and that its support for any measures to alter the extent and
enforcement of IP rights should be informed by a robust economic analysis of size
and distribution of the resultant benefits and costs.

The Commission considers that Australia should not generally seek to include IP
provisions in further BRTAs, and that any IP provisions that are proposed for a
particular agreement should only be included after an economic assessment of the
impacts, including on consumers, in Australia and partner countries. To safeguard
against the prospect that acceptance of ‘negative sum game’ proposals, the assessment
would need to find that implementing the provisions would likely generate overall net
benefits for members of the agreement.
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14.2 Investor-state dispute settlement

Investor-state dispute settlement (ISDS) provisions are mechanisms agreed between
partner countries for the investors of one country to solve investment-related
disputes with the partner government.

ISDS provisions are often included in BRTAs, and were the subject of significant
commentary during this study. Following release of the Draft Report, the
Commission convened a roundtable to further explore the issues surrounding ISDS.
Roundtable participants are listed in appendix B. This section draws on information
from the roundtable, supplementary submissions and further research and
deliberation by the Commission.

ISDS provisions are intended to reduce the political risks to foreign investors of
government actions, but are distinct from commercial arbitration, which is intended
to provide an alternative mechanism for resolving business-to-businesses disputes
outside of any country’s formal judicial system. ISDS provisions are also additional
to a country’s regular legal system for settling disputes, and other mechanisms
available to business to reduce their foreign risks, such as insurance and specific
company-to-government agreements.

ISDS provisions have been included in trade agreements between developed and
developing countries, as a way of providing additional protection to foreign
investors in the developing country, given investor concerns about the state of
developing countries’ legal systems to solve investment disputes between investors
and governments. However, the inclusion of ISDS provisions in agreements
between developed countries is becoming increasingly common. By the end of
2009, 357 known treaty-based cases had been brought for international arbitration,
more than half of which were initiated between 2005 and 2009 (UNCTAD 2010b).

Australia is a party to numerous Investment Promotion and Protection Agreements
(IPPAs), which are concerned solely with investment rules between Australia and a
partner country. Most of Australia’s current BRTAs also contain investment
chapters, which are similar in form to IPPAs. As discussed in chapter 6, investment
chapters and the IPPAs (collectively known as International Investment
Agreements, or IIAs) generally provide a range of investment protections to
investors in a partner country to an agreement. Some of Australia’s BRTAs and all
of its IPPAs also contain ISDS provisions (box 14.2).
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Box 14.2 Investor-state dispute settlement in Australia’s agreements

Investor-state dispute settlement relates to the mechanisms agreed between countries
for settling disputes that arise between an investor of one party to an agreement and
the other government.

Australia’s approach to date has been to include ISDS with third-party arbitration in
agreements with some countries, while not including it with others (such as the United
States and New Zealand). This reflects the fact that where Australia and the partner
country operate stable and well-functioning legal systems. Australia’s trade
agreements traditionally offer parties a range of dispute settlement options, which may
include:

« formation of an ad-hoc tribunal, the rules of which are established by the trade
agreement;

« formation of an ad-hoc tribunal in accordance with the rules of the United Nations
Commission on International Trade Law (UNCITRAL); or

« arbitration through the International Centre for Settlement of Investment Disputes
(ICSID).

Arbitration of a dispute by the ICSID requires both countries to an agreement to have
ratified the centre’s Convention; thus, Australia’s agreements often offer disputing
parties a choice of dispute settlement mechanism. In addition, agreements generally
encourage parties to attempt to first rectify disputes via consultation. However, third-
party arbitration under ICSID is a popular form of resolving ISDS cases.

Both the UNCITRAL and ICSID rules also allow foreign investors to seek arbitration for
investment disputes against a member country, even if no trade agreement exists
between the investor's home country and the host government. However, this process
requires the host government to consent to arbitration.

Currently, four of Australia’s BRTAs (AANZFTA, ACI-FTA, SAFTA and TAFTA) allow
third-party arbitration as part of the investment chapter (third-party arbitration was
excluded from AUSFTA).

Source: Aisbett and Bonnitcha, sub. 45, p. 2.

Australia’s IIAs bind the agreement partners to the ‘national treatment’ of foreign
investors (that is, treating foreign investors no less favourably than domestic
investors), and often also require the provision of ‘fair and equitable treatment’ to
foreign investors. Agreements generally also provide a legal entitlement to foreign
investors to be paid compensation by the host country for direct acts of
expropriation of foreign investments and, in some cases, indirect acts that amount to
expropriation. However, these commitments often allow governments to undertake
some actions that would otherwise breach the agreement, provided -certain
conditions are met (box 14.3).
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Box 14.3 Protection against expropriation under AUSFTA

AUSFTA provides protection to Australian and US investors against direct and indirect
expropriation, for investments made in the corresponding territory. Article 11.7(1)
states that:

1. Neither Party may expropriate or nationalise a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalisation
(“expropriation”), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and
(d) in accordance with due process of law.

Annex 11-B(4) of AUSFTA goes on to provide some guidance as to how indirect
expropriation will be handled in dispute resolution under that agreement, stating:

4. The second situation addressed by Article 11.7.1 is indirect expropriation, where an
action or series of actions by a Party has an effect equivalent to direct expropriation
without formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-
case, fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(i) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and

(iiif) the character of the government action.

(b) Except in rare circumstances, nondiscriminatory regulatory actions by a Party
that are designed and applied to achieve legitimate public welfare objectives,
such as the protection of public health, safety, and the environment, do not
constitute indirect expropriations.

The requirements that stem from ‘fair and equitable treatment’ obligations are not
always clear. As far as the Commission is aware, no ISDS arbitration case has been
brought — either by an Australian company against a foreign government or by a
foreign investor against the Australian Government — under any of Australia’s
ITAs. However, numerous cases have been brought under the equivalent ‘indirect
expropriation’ and ‘fair and equitable treatment’ provisions contained within other
BRTASs, such as NAFTA. Box 14.4 outlines some of these cases, which show that
in some circumstances, otherwise routine actions of government have been held to
breach specific rights granted to foreign investors under a trade agreement.
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Box 14.4 What is ‘indirect expropriation’ and ‘fair and equitable treatment’?

In theory, clauses guaranteeing investors ‘fair and equitable treatment’ attempt to
codify an existing right to fair treatment under customary international law. However,
customary international law often lacks definition, leading some to question the
helpfulness of the clarification. Problems have arisen where arbitral tribunals have
imposed a stringent standard of treatment on host governments, particularly where an
agreement does not reference the existing minimum standard requirements under
international law (sub. DR67, Attachment 1, p. 10). In 2001 the NAFTA governments
issued a clarification on the meaning of ‘fair and equitable treatment’, intending for it to
be restricted to the standard of treatment required under customary international law.

While Australia has not yet been subject to an arbitration claim under any of its llAs, a
number of cases concerning indirect expropriation and ‘fair and equitable treatment’
have been brought under the NAFTA investment clauses. Such cases illustrate the
types of government actions that could be in breach of international obligations.

e In Ethyl Corporation v Canadian Government, a US company challenged a
Canadian Government ban on the importation and inter-provincial transport of the
fuel additive MMT, on a number of investor-protection grounds in NAFTA, including
that such a ban ‘amounted to an expropriation’ by reducing the value of Ethyl's
manufacturing plant, harming future sales and damaging its corporate reputation.
The Canadian Government chose to settle the case prior to arbitration, overturned
its ban and paid Ethyl’s legal fees and an amount of damages.

e In Metalclad v Mexico, a Mexican company with a right to operate a hazardous
waste transfer station was purchased by a US company. The US company wished
to expand the waste facility to process toxic waste and obtained the necessary
federal and state permits, but not a local construction permit. The local government
ordered Metalclad to cease construction, which went ahead regardless. Following
construction, the local government continued to deny a permit. Metalclad eventually
brought a claim that the denial of the permit was an indirect expropriation without
compensation. An arbitration panel found that Mexico had breached its obligations
under NAFTA, and ordered compensation be paid. The tribunal ruled that indirect
expropriation included “covert or incidental interference” with the use of property.

e In Pope & Talbot v Canada, a US-based timber company operating sawmills in
Canada under the US-Canada Agreement on Trade in Softwood Lumber sought
arbitration that Canada’s treatment of the company, including the requirement to
provide information on their operations under the agreement in Canada itself,
breached their rights under NAFTA. Although the company was treated similarly to
other timber companies in British Columbia, it was not treated similarly to other
logging companies in Canada not subject to the agreement. A tribunal found that
‘market access’ was an investment for the purposes of NAFTA, and found that the
Canadian Government had acted unreasonably in its dealings with the company.
Damages and costs were awarded.

Source: UNCTAD (2010b).
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What are the benefits of ISDS, and how significant are they?

The principal economic rationale for granting ISDS protections to foreign investors
would be to overcome some form of market failure associated with investment.
Foreign investment can improve a country’s capacity to increase its output and
production, which in turn can enhance living standards through higher national
income, and the provision of social services. The economic literature (for example,
Kerner 2009, Neumayer and Spess 2005) discusses two potential problems that
might in theory justify ISDS provisions:

1. Governments may have an incentive to offer favourable conditions to foreign
investors in the period prior to them making an investment, and then to
expropriate that investment after it has been made.

2. Foreign businesses might face systemic biases against them, such as when
tendering for government procurement contracts, or might face more onerous
requirements in meeting regulatory or planning approvals.

While either problem could in theory necessitate higher returns to foreign investors
to attract them to invest and/or result in lower levels of investment than would
otherwise have occurred, there are reasons to doubt that such problems are
significant in practice. Given the desire of most countries to remain attractive to
foreign investment on an ongoing basis, the risks of expropriation, especially direct
expropriation, are likely to be limited due to ‘reputational effects’. Even a single
instance of expropriation could harm a country’s reputation as a location for inward
investment. There is also evidence that, in practice, host governments are not
systemically biased against foreign investors. In fact, a 2005 study analysing results
of the World Business Environment Survey (10 000 business responses from 80
countries) found that foreign firms enjoyed regulatory advantages not shared by
their domestic equivalents, as reported by those firms themselves (Huang 2005).
Further, foreign firms surveyed in 48 developing countries self-reported that they
considered their political influence allowed them to achieve fiscal and regulatory
advantages that domestic firms could not (Desbordes and Vauday 2007).

There is also evidence that committing to ISDS provisions does not influence
foreign investment flows into a country. In a recent study, Berger et al. (2010)
examined the impacts of IIAs — both with and without ISDS provisions — on
foreign direct investment flows. The authors concluded that while the inclusion of
national treatment provisions within treaties had a positive effect on investment
flows, the agreement by a country to ISDS provisions had no statistically significant
impact on foreign investment into that country. This suggests that even if a country
believes it is attracting an insufficient level of foreign investment, introducing ISDS
provisions are unlikely to change the situation, once other factors influencing
investment are taken into account.
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These considerations and studies cast doubt on the existence of any significant
economic problems that might be effectively addressed by ISDS provisions.

Of course, such provisions could still benefit particular investors to the extent that
they shift political risks associated with investments to host governments and/or
provide an avenue for compensation ‘after the event’. In consultations following the
Draft Report, it was also suggested that ISDS could provide additional leverage to
businesses when negotiating with foreign governments prior to undertaking (or
during the life of) foreign investments, were the businesses willing to threaten to
pursue an arbitration case against a foreign government.

However, as noted in chapter 7, the Commission received no feedback from
Australian businesses or industry associations indicating that ISDS provisions were
of much value or importance to them. Indeed, as far as the Commission is aware, no
Australian business has made use of ISDS provisions in Australian IIAs, including
in its BRTAs.

One possible reason for this, and for the results of the studies indicating that ISDS
has little impact on investment flows, could be the existence and relative
attractiveness of other private and government options for addressing such political
risk. For example, the World Bank Multilateral Investment Guarantee Agency, of
which the Australian Government is a signatory, provides insurance to those
investing in developing countries against expropriation (including indirect
expropriation), as well as acts of war and terrorism. Similarly, the Australian
Government’s Export Finance and Insurance Corporation offers Political Risk
Insurance to Australian businesses, with coverage similar to the World Bank.
Private insurance markets also offer investment insurance coverage for the same
class of risks. Such market-based solutions can serve to mitigate risks faced by
investors, allowing investment to be based on underlying market conditions. In
addition, some prospective investors may be able to negotiate specific agreements
that contain dispute resolution mechanisms with foreign governments, prior to
undertaking any investment (although it would be expected that this particular
alternative is more feasible for large businesses rather than small and medium
businesses).4

4 For example, the government of Western Australia struck an agreement with foreign investors
over the Gorgon gas project that included a provision that refers disputes to arbitration
(WA Barrow Island Act (2003), Schedule I). Similarly, Rio Tinto’s agreements with the
Canadian Government (such as regarding the environmental treatment of the Diavik diamond
mines) also contain clauses referring disputes to arbitration (Rio Tinto 2000), as do agreements
between the Liberian Government and Chinese mining investors (Liberian Government 2009).
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In sum, while a range of potential benefits have been posited to accrue from ISDS
provisions, there is little evidence that such provisions are necessary to address
potential problems faced by investors or that they generate significant benefits in
practice.

FINDING 14.1

There does not appear to be an underlying economic problem that necessitates the
inclusion of ISDS provisions within agreements. Available evidence does not
suggest that ISDS provisions have a significant impact on investment flows.

What are the risks of ISDS?

A number of participants raised concerns about the inclusion of ISDS in IIAs,
including the issue of ‘regulatory chill’, inefficiently biasing in favour of foreign
investment, the granting of substantive and procedural rights to foreign investors that
are not shared by domestic investors, and concerns with the processes of arbitration.

First, as discussed in chapter 6, IIAs and their investment provisions are intended to
bind the actions of the governments that are party to an agreement from undertaking
actions that might otherwise be prejudicial to foreign investors. However, ISDS
provisions can further restrict a government’s ability to undertake welfare-enhancing
reforms at a later date, a problem known as ‘regulatory chill’. Such ‘chilling’ occurs
because the investment clauses that provide protection against ‘indirect
expropriation’ and ‘fair and equitable treatment’ (example cases are discussed in
box 14.4 above). These protections and minimum standards of treatment are
extended to foreign investors but often not afforded to domestic investors, and can
involve such government actions as changes to environmental legislation, taxation
arrangements or licencing schemes. ‘Chilling’ occurs when governments choose not
to undertake regulatory action (as opposed to directly expropriating property) for
fear of triggering arbitration claims or paying compensation.

A number of submissions raised the prospect of ‘regulatory chill’ as a risk brought
about by ISDS, not just for developing countries seeking to improve their standards
of regulation, but also developed countries. For example, Professor Van Harten
(sub. DR99, p. 5) noted the documented withdrawal by Canada of a proposal to
impose cigarette plain-packaging regulations following the threat of ISDS
arbitration. AFTINET (sub. DR68, p. 10) highlighted the arbitration case against
Uruguay over the same proposal. Although Australia has not been subject to any
ISDS claim to date, the prospect of such a claim in the future increases the
possibility that regulatory chill will influence government decisions and regulatory
outcomes.
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Second, some participants argued that investment protection provisions within IIAs
grant rights to foreign investors that are not available to domestic citizens and
investors. As noted by DFAT (sub. DR9S, p. 14), ISDS grants new procedural rights
to foreign investors that are not afforded to domestic investors, who are unable to seek
third-party arbitration against the Australian Government. AFTINET submitted that
the granting of such rights through ISDS provisions are:
. an unacceptable expansion of the rights of corporate investors at the expense of
democratic government ... To enable corporate investors to sue governments for
damages before tribunals which can challenge laws or policies and award damages

undermines the democratic process and gives disproportionate additional legal powers
to investors. (sub. DR6S, p. 11)

The Commission recognises some domestic legislation will necessarily be concerned
solely with foreign investors or citizens; for example certain Customs or immigration
matters. However, the general granting of additional substantive and procedural
rights to foreign investors through ISDS can disadvantage domestic relative to
foreign investment and thereby distort investment flows. In reviewing the economic
literature on the matter, Aisbett and Bonnitcha noted that if:
... foreign investors do not face greater political risk than domestic firms in the absence
of a treaty, then the pre-treaty level of foreign investment is not inefficiently low
[compared with] domestic investment. In so far as treaty protection further reduces the
political risk faced by foreign firms, it may do so inefficiently. In this case, productivity

may fall as a result of the investment agreement as efficient domestic producers are
displaced by less efficient but better politically-insured foreign firms. (sub. 45, p. 4)

A third concern related to the awarding of damages in ISDS cases, including the
degree of freedom arbitral tribunals have in determining the amount of
compensation to be paid. Highlighting the potential for large claims for
compensation, Dr Kyla Tienhaara noted:
While it is a rather extreme case, by 2006, Argentina was facing more than thirty
claims for an estimated US$17 billion in compensation ... The Czech Republic was
obliged to pay more than US$350 million in compensation to a Dutch investor, which
according to one report meant a near doubling of the country’s public sector deficit. A
2009 survey found 33 cases involving claims of more than $1 billion, the highest being

a claim for $50 billion, and more than 100 additional cases where claims were between
$100 and $900 million. (sub. DR67, p. 8)

Finally, a number of participants raised concerns with the international rules of
third-party arbitration, including institutional biases and conflicts of interest,
inconsistency and matters of jurisdiction, a lack of transparency and the costs
incurred by participants (box 14.5). Further, arbitration cases are generally not
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Box 14.5 Concerns with the process of arbitration

Some participants highlighted a range of concerns with the process of ISDS and
arbitration that are commonly identified in the policy literature.

« Institutional bias and conflicts of interest: It has been suggested that there is a ‘pro-
investor’ bias in ISDS, resulting from the fact that only investors can bring arbitration
claims, and the arbitration system relies on investor claims to continue. Further,
conflicts of interest can arise in cases where the arbitrator in one case acts as legal
counsel in other cases involving the investor.

« Inconsistency and jurisdiction: Unlike court systems where decisions of the court are
binding on future cases, the rulings of an arbitral panel are binding only on the
participants. As such, cases with similar or identical facts can reach different
conclusions. Compounded by the lack of consistency in the rights afforded investors
under different IIAs, ISDS is surrounded by a lack of certainty. The Law Council of
Australia (sub. 47, p.8) also commented on the lack of consistency in the
jurisdiction of arbitration panels, noting that:

... some ICSID arbitration panels have decided that the jurisdiction of ICSID is a matter
for the institution itself to decide following the provisions of its constituent convention.
Other have argued that what is arbitrable is a dispute concerning an investment as
defined in the underlying treaty between the relevant States, following the interpretative
rules for lex specialis in international law.

« Lack of transparency: ISDS is modelled on a firm-to-firm commercial arbitration
approach to dispute resolution, which has traditionally been confidential. ISDS
arbitration generally does not contain a requirement for cases to be made public, or
public access to documentation or awards made in a case. As such, it can be
difficult or impossible for citizens to get access to information concerning elected
governments.

« Costs: Far from being a cheaper form of dispute resolution than traditional litigation,
investors in the ISDS system must pay for the right to seek arbitration, ensuring only
the largest investors can afford to do so. Further, arbitral panels are rarely guided
on the principles for awarding costs or damages, with some cases seeking
damages well in excess of the losses incurred.

Source: Law Council of Australia (sub. 47, p. 8), Dr Kyla Tienhaara (sub. DR67, Attachment 1, pp. 3-8).

appellable, and arbitration panels are often able to solely determine what cases fall
within their remit. AFTINET drew attention to a recent UNCTAD assessment that:

. the financial amounts at stake in investor—State disputes are often very high.
Resulting from these unique attributes, the disadvantages of international investment
arbitration are found to be the large costs involved, the increase in the time frame for
claims to be settled, the fact that ISDS cases are increasingly difficult to manage, the
fears about frivolous and vexatious claims, the general concerns about the legitimacy of
the system of investment arbitration as it affects measures of a sovereign State, and the
fact that arbitration is focused entirely on the payment of compensation and not on
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maintaining a working relationship between the parties. (UNCTAD, quoted in
AFTINET, sub. DR6S, p. 9)

Reflecting its assessment of the drawbacks to arbitration, AFTINET suggested that
prevention of disputes and other alternatives could be preferable to ISDS provisions.

In the Commission’s assessment, ISDS provisions can impose a range of potential
problems on sovereign countries, the nature and extent of which are very difficult to
calculate and may not be known at the time an agreement is made.

FINDING 14.2

Experience in other countries demonstrates that there are considerable policy and
financial risks arising from ISDS provisions.

Reducing the risks of ISDS

There are several mechanisms that governments can use to seek to minimise or
ameliorate the risks associated with ISDS.

Regarding the risk of ‘regulatory chill’ and vexatious arbitration claims, careful
drafting of IIAs that precisely define ‘investment’, ‘indirect expropriation’ and
‘equitable and fair treatment’ can partially ameliorate the risk. Definitions that
insufficiently constrain the scope of ISDS claims may give rise to future cases that
partner countries cannot reasonably foresee at the time an agreement is made. To
date, the Australian Government has largely avoided such problems in its
agreements, as noted by Aisbett and Bonnitcha:

In general, post-establishment protections in Australia’s FTAs are thoughtfully drafted.
Investor-state arbitrations, to which Australia was not a party, have revealed a number
of potential issues with similar wording contained in Australia’s [IPPAs. The Australian
government has dealt with many of these issues through modifications to the most-
favoured nation clause, by tying the fair and equitable treatment to the customary
international law minimum standard, by adding an interpretative annex on
expropriation and by setting out the procedure for investor-state arbitration in more
detail. (sub. 45, p. 9) 3

Nonetheless, it may be difficult (if not impossible) to precisely define the nature of
an ‘indirect expropriation’ or what constitutes ‘fair and equitable treatment’, leaving
government decisions potentially subject to the interpretations of third-party arbitral

5 For example, although the AUSFTA does not provide for ISDS, in that agreement the definition
of investment makes clear that a ‘covered asset’ must have ‘the characteristics of an investment’
— that is, the commitment of capital or other resources, an expectation of gain or profit, or the
assumption of risk.
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panels.® Moreover, provisions agreed by parties that reduce the risks to
governments, by carefully defining ‘investment’ or other terms in the agreement, or
otherwise narrow the scope of claims that could be brought to arbitration, will also
reduce any prospective benefits to investors from the provisions.

The Commission also received feedback on how the risks that arise through the
operation of arbitration panels can be reduced. Dr Luke Nottage (sub. DR63) noted
that such arbitration concerns can be reduced by the Australian Government through
the inclusion of clauses in I[As that change the default rules of the ICSID or
UNCITRAL. These changes could include requiring foreign investors to exhaust
domestic legal channels prior to initiating arbitration, requiring that the existence of
arbitration cases, documentation and awards be transparent and publically available;
and providing for arbitration appeals. One way to do so could be for Australia to
develop a ‘Model International Investment Agreement’ that includes more tailored
arbitration rules (sub. DR63, p. 1).

Indeed, Australia followed this course in its agreement with Chile, which contains
considerably more detailed procedural requirements than for Australia’s other
agreements, including the requirement that investors attempt to consult with the
host government prior to arbitration, the selection of arbitrators and the conduct of
arbitration, as well as requiring transparency of arbitration documentation and any
awards that are made.

The risks of ISDS can be further reduced by time-limiting agreements between
countries, such that they cease to be binding after a period of years, unless countries
agree to extend the agreement. This could occur where one partner country is
rapidly developing, such that its legal system can eventually resolve investment-
related disputes.

Another option for constraining the scope of ISDS claims, particularly where an
agreement contains both developed and developing country partners, is to limit the
application of ISDS to a subset of the member countries. This approach was taken
by Australia and New Zealand under AANZFTA, which provides for ISDS between
member countries except between Australia and New Zealand. Such an approach
could be an option for Australia’s future agreements that involve similar issues; for

6 A further risk is that arbitral panels may expand the scope of narrowly-defined ISDS provisions,
or incorporate them into agreements in their entirety, by virtue of MFN provisions. In a number
of decisions, tribunals have held that even though a particular BIT did not include ISDS
provisions, investors could still use the MFN clause to incorporate the ISDS provisions from
another BIT. Although some agreements have subsequently attempted to preclude such ISDS
extensions (for example, US-CAFTA), a number of subsequent tribunals have arrived at similar
outcomes meaning that this remains a risk.
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example, the Trans-Pacific Partnership Agreement involves less developed
countries, as well as more developed countries such as the United States and New
Zealand (with both of whom Australia has previously excluded ISDS provisions).

Implications for future policy?

The Commission received a range of feedback on its draft recommendation that
Australia adopt a cautious approach in any future agreements considering the
inclusion of ISDS provisions.

DFAT submitted that it already ‘advocates a careful, case by case approach to the
inclusion of Investors State Dispute Settlement (ISDS) in Australia’s international
agreements’, taking into account matters including the nature of the partner
country’s legal system, stakeholder views, precedents and the promotion on
bilateral investment flows (sub. DR98, p. 13).

However, a number of participants submitted that Australia should not include
ISDS provisions in BRTAs. Aisbett and Bonnitcha stated:

Given that there are few benefits and potentially significant costs to offering post-
establishment protection to foreign investment, we recommend that these provisions be
omitted in future Australian FTAs. (sub. 45, p. 8)

On the other hand, Dr Nottage argued that the international arbitration system
‘probably offers net benefits overall and Australia should promote it more
extensively’ (sub. 63, p. 6), while the Law Council of Australia stated that:

Future preferential trade agreements should, where appropriate, include more broad
regimes for dispute resolution, encompassing not just state party dispute resolution but
investor-state regimes, especially where Australia is dealing with a country that does
not have a developed and predictable legal system. (sub. 47, p. 9)

It is the Commission’s assessment that although some of the risks and problems
associated with ISDS can be ameliorated through the design of relevant provisions,
significant risks would remain. Meanwhile, it seems doubtful that the inclusion of
ISDS provisions within IIAs (including the relevant chapters of BRTAs) affords
material benefits to Australia or partner countries. The Commission has also not
received evidence to suggest that Australia’s systems for recognising and resolving
investor disputes have significant shortcomings that should be rectified through the
inclusion of ISDS in agreements with trading partners.

Against this background, the Commission considers that Australia should seek to
avoid accepting ISDS provisions in trade agreements that confer additional
substantive or procedural rights on foreign investors over and above those already
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provided by the Australian legal system. Nor, in the Commission’s assessment, is it
advisable in trade negotiations for Australia to expend bargaining coin to seek such
rights over foreign governments, as a means of managing investment risks inherent
in investing in foreign countries. Other options are available to investors.

The Commission notes that, if perceptions of problems with a foreign country’s
legal system are sufficient to discourage investment in that country, a bilateral
arrangement with Australia to provide a ‘preferential legal system’ for Australian
investors 1s unlikely to generate the same benefits for that country than if its legal
system was developed on a domestic non-preferential basis. To the extent that
secure legal systems facilitate investment in a similar way that customs and port
procedures facilitate goods trade, there may be a role for developed nations to assist
through legal capacity building to develop stable and transparent legal and judicial
frameworks. While not an immediate solution, over time such capacity building
goes towards addressing the underlying problem, and provides benefits not only for
foreign investors (including Australian investors), but all participants in the
domestic economy.

14.3 Labour standards

Labour standards vary from country to country depending on each country’s stage
of development, per capita income and political, social and cultural conditions and
institutions. They can cover an array of matters, including hours of work, leave
allowances, remuneration levels, pension rights, hiring and firing procedures, rights
to union representation, workplace discrimination and workplace health and safety
matters. At present, the enforcement of labour standards within each country is a
matter for that country’s government.

Most countries are also members of the International Labour Organization (ILO).
Based on a tripartite structure, with representation from employers, unions and
governments from member countries, the ILO promulgates various ‘international’
labour standards. However, the ILO currently has no means, beyond moral suasion,
of enforcing its standards.

Since the ILO’s formation in 1919, there have been numerous attempts to link
labour standards to trade agreements, such that failure to observe certain standards
would be justification for trade sanctions. In supporting such moves, some groups in
developed countries have contended that ‘labour linkage’ is necessary to counter the
suppression of workers’ rights and the exploitation of labour in developing
countries. However, others have argued that efforts to bring about such linkages are
disguised protectionism and/or that linkage could undermine the comparative
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advantage of developing nations, retard economic development and delay the
realisation of the very conditions that labour standards seek to protect.

Although WTO members — and its developing country members in particular —
have resisted efforts to link labour standards to the multilateral trading system,
labour standards have increasingly found their way into BRTAs. DFAT indicated
that the Australian Government currently takes a case-by-case approach to the
inclusion of labour standards in trade agreements and labour provisions have been
included only in its agreements with the United States and Chile (sub. 53, p.38).

In submissions to this study, a number of participants argued for enforceable
commitments to the ‘core’ labour standards promulgated by the ILO — which relate
to union rights, child labour, discrimination and slavery — and some other matters
to be included in all of Australia’s BRTAs. The AMWU submitted:

Core labour standards and environmental sustainability are universal human rights and
immutable minimum standards ... We recognise that it is the sovereign right of states
to establish and regulate higher standards than the minimum, but derogation below
recognised minimum standards to gain an advantage in attracting investment or
promoting trade is inconsistent with the international consensus and the objective of
improving living standards through sustainable development. (sub. 21, pp. 12—13)

The Australian Fair Trade and Investment Network argued:

It should be a prerequisite [for] trade agreements that parties to the agreement abide by
international standards on human rights, labour rights, Indigenous rights and
environmental sustainability, as defined by the United Nations and the ILO. Trade
agreements should not undermine these standards. Australia must ensure that it does
not give preferential access to goods and services from countries where labour rights
and human rights are being violated. (sub. 33, p. 14)

The Australian Council of Trade Unions pointed out that there are strong precedents
for including labour clauses or chapters in BRTAs, with models promoted by the
United States, Canada, the European Union, Chile and New Zealand, some of which
extend beyond the core standards (sub. 19, pp. 7-8). The Council argued that the
labour provisions included in AUSFTA had been inadequate, pointing to the labour
standards in the US-Peru FTA as a better model:

The commitment to labour standards is strongest, however, in the US-Peru FTA. Both
parties are obliged to ‘adopt and maintain’ in their laws and regulations the core labour
standards. This is far stronger than previous agreements which commonly articulate an
commitment to ‘attempt to ensure’ incorporation of labour rights. This stricter
obligation is supported by dispute settlement procedures.

In the proposed Trans-Pacific Partnership Agreement, the ACTU would expect a
commitment consistent with (and no less) that the standards of the US-Peru FTA, given
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that the agreement will be negotiated between Australia, Brunei Darussalam, Chile,
NZ, Singapore, Vietnam, and the US and Peru. (sub. 19, p. 8)

The Commission examined whether core labour standards should be linked to trade
agreements in the context of advising on Australia’s approach to the Doha Round
negotiations and in associated research (PC 2001, pp. 33-6 and Nankivell 2002). It
noted that, in contrast to issues with predominantly cross-border ramifications, the
impacts of a country’s labour standards mainly fall on its own citizens. This may
help explain why efforts by developed countries to link labour standards to trade
agreements are sometimes seen as raising national sovereignty issues by developing
countries. Moreover, while adherence to core labour standards can generate social
and economic benefits in many cases, the net effects may not always be positive. In
any case, attempts to enforce compliance with labour standards through trade
agreements have limited prospects of affecting the wellbeing of the workforce in
developing countries, not least because the vast bulk of workers operate in the
informal and domestic sectors of developing economies. Overall, the Commission
considered that other measures, such as trade liberalisation and appropriate
technical and financial assistance to developing countries, are more likely to
alleviate poverty and lift living standards in such countries. Financial assistance, for
instance, can be used to help address the educational opportunities and health needs
of children.

Similar issues apply in the context of whether labour standards should be included
in BRTAs. It should also be noted that, in recent years, alternative mechanisms have
emerged for encouraging compliance with core labour standards. For instance,
World Bank loans are now contingent on the recipient country observing the core
standards, and the Joint Standing Committee on Foreign Affairs, Defence and Trade
recently proposed that Australia use its influence to have the same preconditions
extended to Asian Development Bank loans to ASEAN countries (CPSU-SPSF,
sub. 22, p. 5).

While the same committee also recommended that Australia seek to have core
labour standards incorporated in all of its BRTAs, the Commission’s assessment in
the Draft Report was that government should adopt a cautious approach to this
matter. It noted that there are generally likely to be more direct and appropriate
means of alleviating poverty and lifting living standards in developing countries
than through Australia seeking to include enforceable provisions on labour
standards in BRTAs.

In response to the Draft Report, a number of participants reiterated their concern
that core labour standards be incorporated in Australia’s BRTAs. The CFMEU
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argued:

... this reasoning by the PC misses the key point about core labour standards. As the
PC report itself notes, the ILO core labour standards relate to freedom of association,
the right to organise and bargain collectively, abolition of child labour, discrimination
and slavery. They are universal rights, not simply a means of alleviating poverty and
lifting living standards. They should be recognised as such, vigorously pursued for
inclusion in BRTAs, and in the strongest possible form. (sub. DR90, p. 5)

Others, however, have argued that:

The reality is that diversity of labour practices and standards is widespread in practice
and for the most part reflects, not necessarily venality and wickedness, but rather
diversity of cultural values, economic conditions, and analytical beliefs and theories
concerning the economic (and therefore moral) consequences of specific labour
standards. The notion that labour standards can be universalized, like human rights
such as liberty and habeas corpus, simply by calling them ‘labour rights’ ignores the
fact that this easy equation between culture-specific labour standards and universal
human rights will have a difficult time surviving deeper scrutiny (Bhagwati 1999).

The Commission considers that efforts to encourage compliance with core labour
standards should focus on mechanisms that are likely to be effective in enhancing
living standards in developing countries, and that entail as few risks of adverse side-
effects as possible. As noted above, attempting to incorporate core labour standards
in BRTAs is a very indirect means of achieving this goal, and the effects may not
always be positive. Accordingly, the Commission remains of the view set out in the
Draft Report.

14.4 Restrictions on trade in cultural goods
and services

While many items, from clothes to cars, can be seen as embodying an element of the
culture in which they were produced (or at least designed), some goods and services
are seen as more strongly ‘cultural’ than others. The outputs of the publishing, music,
the arts and audiovisual industries are often characterised in this way.

Trade in such ‘cultural’ goods and services is treated in a variety of ways under
Australia’s existing BRTAs (box 14.6). Several participants in this study expressed
concerns that BRTAs are tending to cover, and lock-in policy approaches to, cultural
matters (as well as some other ‘public interest’ matters) that they consider should
remain the domain of national governments. For example, AFTINET contended that:

... governments need to retain the right to legislate in the public interest, such as
environmental standards, health issues like affordable access to medicines, cultural
matters, and in response to crises such as the Global Financial Crisis and climate
change. (sub. 33, p. 4)
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Box 14.6 Coverage of some cultural matters in Australia’s BRTAs

The treatment of cultural regulation and the degree to which Australia has agreed to
liberalise trade in ‘cultural’ goods and services vary between Australia’s existing
BRTAs. In some cases, the sole mention of culture in BRTAs is to explicitly exclude it
from coverage. However, some agreements include provisions that may restrict a
national government’s ability to regulate cultural goods and services:

e ANZCERTA (New Zealand) — under the ANCERTA Protocol on Trade in Services,
Australia and New Zealand agreed to, among other things, market access and
national treatment provisions for services. Article 18 of the protocol provides for
exceptions such as measures aimed at national security or human, animal or plant
life or health. No exception was made for audiovisual services or cultural matters.

o Australia-ASEAN-New Zealand FTA — under the general exceptions to the
agreement, the parties agreed that — provided that they are not a disguised
restriction on trade or unjustifiably discriminatory — measures necessary to protect
objects or sites of historical value, or measures to support creative arts of national
value would not be covered by the agreement.

« Australia-Chile FTA — Australia explicitly reserved the right to adopt or maintain any
measures with respect to creative arts, broadcasting and audiovisual services, and
other cultural industries.

« Australia-United States FTA — for broadcasting and audiovisual services, Australia
agreed to a ‘standstill’ in relation to its quotas for local content, stipulated as at
percentage of Australian content on Australian television and radio. As such, while
Australia can still regulate the level of content (including on new media), it cannot
require Australian content of levels higher than those recorded in the AUSFTA.
Australia preserved the ability to introduce subsidies for cultural purposes.

« Singapore-Australia FTA — Australia explicitly reserved the right to adopt or maintain
any measures in relation to the broadcasting and audiovisual services and cultural
industries.

e Thailand-Australia FTA — Australia did not make any commitments in relation to
broadcasting and audiovisual services or cultural industries under the positive list
approach taken to services in this agreement.

Commenting on changes to the regulatory environment following the implementation
of AUSFTA, the Music Council of Australia argued that:

Existing measures in respect of regulating content on Australian analogue television
and radio services have been frozen and subjected to ratchet provisions. The extent to
which Australia is able to regulate these services in the digital environment is severely
constrained and in respect of its capacity to regulate new media is subject to tests that
must secure US agreement that there is a demonstrable lack of access to Australian
content. (sub. 35, p. 4)

SPECIFIC PROVISIONS 281



These concerns stem in part from a fear that application of national treatment or
other provisions within BRTAs may limit a domestic government’s ability to
protect local providers of cultural goods and services, or regulate to advance
cultural objectives.

Concerns are also expressed by some groups that ‘free trade’ would not necessarily
result in satisfactory levels of the expression of Australian culture through, for
example, local production of film and television content. On the latter point, the
Music Council of Australia contended that:

... for various reasons including the size of its domestic market, the USA is the world’s
largest producer and exporter of films for cinema or television showing. ... [However,]
Peoples of all countries are attached to particular values, ways of life, identities that are
given form through their cultural activities and artefacts. Australians cannot contract
with the US, however “efficient” its cultural production, to produce expressions of
Australian culture. It is intrinsic to our expression of culture that it is we who do the
expressing. (sub. 35, p. 2)

The Music Council went on to note a potential inconsistency between open trade in
cultural matters and other international agreements:

The principle of comparative advantage is very much opposed to the desire for cultural
sovereignty, as reinforced by the new UNESCO Convention for the Protection and
Promotion of the Diversity of Cultural Expressions, to which Australia is a recent
signatory. Signatories claim a right to support their own cultures. (sub. 35, p. 2)

AFTINET reiterated this point, noting that the Australian Government had:

... acceded to the UNESCO Convention for the Protection and Promotion of the
Diversity of Cultural Expressions. The motivation for the development of this
Convention was to offer governments an instrument for use in trade negotiations in which
they were being pressured to surrender their cultural sovereignty.” (sub. DR6S, p. 13)

Some participants were particularly concerned about the potential impacts on
culture that might arise as a result of removing protection for Australian cultural
services when a negative list approach is adopted for the treatment of services under
a BRTA:

Both the CER and the AUSFTA have set precedents that require on-going vigilance by
Australia’s trade negotiators entering into negative list agreements to ensure that the
concessions made in these agreements are not multi-lateralised. (Music Council of
Australia, sub. 35, p. 4)

7 Specifically, the Commission notes that one of the Convention’s main objectives, expressed in
Article 1(h), is ‘to reaffirm the sovereign rights of States to maintain, adopt, and implement
policies and measures that they deem appropriate for the protection and promotion of the
diversity of cultural expressions on their territory’.
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Others argued that to more clearly avoid such risks, Australia should adopt a
positive list approach to services liberalisation:

A positive list agreement would enable Australia to determine precisely which sectors
to include thus protecting the government’s rights and responsibilities to regulate.
(CPSU-SPSF, sub. 22, p. 4)

In examining the case for the inclusion of special restrictions or provisions in
Australia’s trade agreements on cultural grounds, it should first be recognised that,
at least up to some point, Australians typically do enjoy and value — and indeed are
willing to pay for — representations of their own culture or the presentation of
material or stories from an Australian perspective or ‘through Australian eyes’.
While market forces will accordingly go some way towards ensuring an optimum
supply of culturally-valuable Australian output, the Commission has previously
identified forms of market failure that may arise in relation to some cultural goods
and services, causing an underprovision of such material. These provide an
economic rationale to consider government actions to off-set these effects.

For example, in evidence to the Commission’s recent study on the parallel
importation of books, a number of Australian authors indicated that the
‘Australianess’ of their writing was a key reason why many local consumers
purchased their works. However, in that study the Commission found that measures
to support some Australian-authored books may be warranted as such books can
generate cultural ‘externalities’ through impacts on social capital and the
transmission of ideas and social norms necessary for the efficiency functioning of a
modern democratic society (PC 2009c, chapter 6).

While some public support for ‘cultural’ goods and services may thus be warranted,
restrictive trade measures will not necessarily be the best mechanism for supporting
the production of cultural goods and services, or pursuing cultural objectives. As the
Music Council alluded, cultural objectives may be more directly addressed by
preserving a satisfactory level of Australian culture and need not necessarily entail
restrictions on cultural imports:

For the Australian cultural sector, this [a right to support Australian culture] does not
translate as a desire for the government to exclude cultural imports but rather to ensure
that there is sufficient room in Australian cultural life for the expression of local
culture. (sub. 35, p. 2)

Given the costs to consumers associated with trade restrictions, including
potentially higher prices and restrictions on availability of material from other
cultures, it is likely that mechanisms such as transparent and appropriately focussed
government financial support programs could in many cases achieve legitimate
cultural objectives more cost-effectively.
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It should also be noted that commitments made in the context of a BRTA can lead
to unintended consequences. This happened in the case of the ANZCERTA
agreement with New Zealand when, following the High Court’s decision in Project
Blue Sky v Australian Broadcasting Authority,8 New Zealand television programs
were included with Australian programs for the purposes of the Australian content
standard for broadcasting.

Overall, in determining the coverage of cultural goods and services within a BRTA
(be it explicitly, or implicitly through the use of a negative list), the Commission
considers that the impact of their inclusion, and consideration of available
alternatives, should be carefully examined as part of a transparent benefit-cost
analysis. This process would help ensure that any restrictions imposed in the name
of culture are genuine and effective, and not a mechanism for simply affording
protection to local producers.

Where it is deemed that cultural goods and services should be quarantined from
provisions in a BRTA, the Commission considers that there would be merit in
adopting the approach taken in AANZFTA (box 14.6). The agreement provides an
exception for cultural measures provided that the measures are not unjustifiably
discriminatory or a disguised restriction on trade (in a similar manner to exceptions
provided in the GATT). In doing so, it aims to preserve the sovereign rights for
nations to regulate in such areas of legitimate national interest, but also guards
against the introduction of unnecessarily protectionist measures.

14.5 The proposed approach

In summary, a complex array of considerations are relevant in relation to whether,
and how, many WTO-plus issues are incorporated in BRTAs.

The Commission has examined four specific issues in this chapter — intellectual
property rights, investor-state dispute settlement, core labour standards and cultural
matters — and found that, in relation to some of these, a different approach is
warranted to the one taken by Australia to date.

As noted earlier, many other matters are sometimes included in BRTAs, a number
of which concern areas that are normally seen as primarily the province of domestic
policy. While in some cases it may be appropriate to include provisions on these
matters in a particular BRTA, the Commission considers that such decisions should
be based on a broader analysis of the implications of a change to national policy

8 [1998] HCA 28.
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settings. Such analyses should consider the likely economy-wide effects of the
proposed provisions and the relative merits of other options or avenues for
addressing the issues.

RECOMMENDATION 4

The Australian Government should not include matters in bilateral and regional
trade agreements that would serve to increase barriers to trade, raise costs or
affect established social policies without a transparent review of the implications
and other options for change. On specific matters, the Australian Government
should:

a) adopt a cautious approach to referencing core labour standards in trade
agreements; and to exclusions from BRTAs for trade in cultural goods and
services;

b) avoid the inclusion of IP matters as an ordinary matter of course in future
BRTAs. IP provisions should only be included in cases where a rigorous
economic analysis shows that the provisions would likely generate overall net
benefits for the agreement partners; and

¢) seek to avoid the inclusion of investor-state dispute settlement provisions in
BRTAs that grant foreign investors in Australia substantive or procedural
rights greater than those enjoyed by Australian investors.
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15 Processes for establishing BRTAs

Just as good design principles and appropriate limits on scope can contribute to the
quality of BRTAs (chapters 13 and 14), so can well structured government
processes for making such agreements. However, participants raised various
concerns about aspects of the processes currently employed by the Australian
Government. These relate to:

« choice of prospective bilateral or regional partner countries;

« assessment of the economic and strategic impacts and benefits likely to flow
from an agreement;

« consultation with interested parties; and

« the roles of the executive vis-a-vis parliament for approving agreements.

The Draft Report considered the current processes for establishing trade
agreements, and examined the concerns with that process raised by participants. The
Commission has received further feedback on the problems identified with current
processes, as well as the draft recommendation. While the emphasis of submissions
has been on preferential agreements, the options for reform relate more broadly to a
range of trade policy options.

15.1 Current processes

The current process for BRTAs commences with the emergence and choice of
potential partners to reflect strategic, trade and economic development interests of
the prospective members. All agreements involve some level of commitment to
future action and involvement between members. These commitments are arrived at
through a process of negotiation between partners and are given effect through
enabling legislation, regulation or government policy announcements, as
appropriate.

For the preferential agreements recently entered into by Australia or that are in
prospect, the broad approach involves, from the identification of potential partners:
domestic consultation; negotiating rounds with prospective partners; finalising an
agreement with the partner(s); and enacting enabling legislation to give effect to the
commitments made in the agreement (figure 15.1).
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Figure 15.1  Current process for establishing preferential trade agreements
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Some of these steps are the responsibility of the executive arm of government;
others fall within the ambit of the parliament. In some circumstances, some of the
steps may be omitted, repeated, or sequenced slightly differently.

There is no set length of time for establishing an agreement, and the length of time
taken from the initiation of a new agreement to its implementation differs based on
a wide range of factors. These include the level of existing barriers between
Australia and the partner country, the sensitivity of particular sectors, and the
difficulty of concluding negotiations. While some of Australia’s BRTAs have been
concluded in a short period of time (for example, AUSFTA), others are more
protracted. For example, negotiations with China commenced in 2005 and it is not
clear that a final agreement is close to being reached.

15.2 Concerns with the current process

Selecting and prioritising agreement partners

While the stated intention of the Australian Government is to pursue BRTAs that
are comprehensive in nature and that support multilateral liberalisation efforts
(DFAT, sub. 53), the Commission is unaware of any clearly articulated principles
that are currently used by the Government for selecting prospective BRTA partners
and for prioritising the negotiation of different BRTAs. Indeed, the Winemakers’
Federation of Australia stated:

Questions are raised concerning prospective partners for FTAs. It appears to us that
there is no coordinated plan on priority FTAs. (sub. 1, p. 11)

And the Office of Horticultural Market Access stated:

The process for determining prospective partners for possible trade agreements is
unclear. However it is important that there is a pre-decision process which gives a
chance for industry to present initial views prior to government decision to proceed to
negotiations. For example horticulture views that the Australia-Chile FTA did not
follow such a process. (sub. 39, p. 16)

In practice, a range of matters no doubt influences which countries are selected for
pursuing agreements, and the timing of those negotiations, including political
considerations and the willingness of other country’s governments to engage in
discussions, as well as judgments about possible economic or other benefits to be
had from such agreements. In this regard, the Commission notes that the then
Minister for Trade highlighted in February 2010 Australia’s lack of any trade
agreements with either Europe or African nations as being a ‘missing link’ in
Australia’s policy (Crean 2010).
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Following the Draft Report, several participants expressed a desire for a more
transparent and coordinated approach to prospective agreements:

... the NFF agrees that it is a good objective for the Australian Government to attempt
to enhance scrutiny of the reasons for, time frames, exit strategies, potential impacts
and benefits of prospective agreements. At a time where there is an increasing global
focus on pursuing ‘geo-political’ deals that have little interest in genuine trade
liberalisation, it is important that the Australian Government makes it clear to
stakeholders about what direction they intend to drive the negotiations. (NFF,
sub. DR85S, p. 5)

ACCI would like to see a greater strategic and coordinated approach to trade policy, in
order to both benefit domestic industry and also to provide Australian business with
better access to overseas markets. (ACCI, sub. DR87, p. 7)

. current processes for assessing, prioritising, and reporting outcomes of [trade
agreements] lack transparency and tend to oversell benefits of the agreements. A3P
supports more transparency in the [trade agreement] negotiating process. (Australian
Plantation Products & Paper Industry Council, sub. DR64, p. 2)

In response to concerns raised in the Draft Report, DFAT submitted that:

Decisions to embark upon FTA negotiations are “whole-of-government” decisions
made by Cabinet. The resource implications; potential costs, benefits, risks; and
specific issues that may emerge during the course of negotiations are assessed during
the Cabinet process. The Government’s practice has been that consideration of whether
to embark upon FTA negotiations, and the negotiating mandate, follows wide public
consultation associated with the preparation of an FTA feasibility study, including
assessment of the economic and broader bilateral relationship with the country in
question, and the costs and benefits associated with an FTA. (sub. DR98, p. 16)

Notwithstanding these observations, based on broader consultation during this
study, the Commission is concerned that initial consideration of the decision to
enter a trade agreement by Cabinet is often rushed and heavily reliant on the
findings of the feasibility study or other overly optimistic assumptions (discussed
below). There was also a perception that, not only does a public commitment to
undertake a feasibility study appear to create a strong expectation that there will be
negotiations and a deal will be reached, but that feasibility studies can sometimes be
commissioned after a decision to pursue negotiations has been taken, in order to
build public support for the undertaking. Further, while Cabinet is involved in
agreeing to a negotiating mandate, and has to agree to any subsequent changes to
the mandate, the Commission heard that it does not, as a matter of course, receive
regular updates on BRTA negotiations and the extent to which they are meeting the
original objectives.

A broader concern raised during the Commission’s consultations was that the
advancement of trade objectives with a given partner country appear to be
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‘automatically’ pursued through preferential trade agreements, without apparent
consideration of alternative instruments (or combinations thereof) that may be more
targeted means of addressing particular trade issues. In this light, the Australian
Chamber of Commerce and Industry (ACCI) noted that one significant theme that
emerged from its survey of businesses was that:

The BRTA process is seen by some companies as self-serving and that there may be
more cost efficient processes available to government in delivering the current BRTA
agenda. (sub. DR87, p. 9)

Of course, matters of partner and instrument selection may well form part of the
consideration of trade policy priorities by DFAT and relevant Ministers. Indeed, in
relation to partner choice, the Commission notes that some of Australia’s major
trading partners are amongst those countries with which Australia has negotiated, or is
negotiating, a trade agreement.

Despite this, it is apparent from participants’ comments that, at a minimum, the basis
for partner and instrument selection have not been effectively communicated in a
public manner.!

Assessing the potential impacts

Following the identification of a potential trade agreement partner and confirmation
of an interest in negotiating with Australia, DFAT prepares a feasibility study,
usually in consultation with other government departments and private consultants.
Feasibility studies were prepared prior to the negotiations of Australia’s current
agreements with the United States, Thailand, Singapore and Chile, as well as for
some agreements currently being negotiated, including China, Japan, Korea,
Malaysia and the Gulf Cooperation Council. Feasibility studies have also been
prepared in advance of possible negotiations with India and Indonesia.
Consideration of entry into the AANZFTA negotiations in 2004 was informed by a
High Level Task Force Report conducted in 2000, rather than a specific feasibility
study at the time. As far as the Commission is aware, no feasibility study was
conducted prior to entering negotiations for the Trans-Pacific Partnership
agreement.

1 Of course, some considerations currently included in the trade agreement process (for example
security and strategic relationships) may not easily lend themselves to detailed public
consideration.
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A number of participants in this study raised concerns with the way feasibility
studies, and the modelling on which they are based, are currently undertaken,
including with the:

« stage at which the modelling and analysis of likely effects are prepared in the
overall process;

« assumptions used to underpin any economic modelling of potential costs and
benefits; and

« use of such studies once completed, in particular their use to unduly raise
expectations about the benefits that might flow from concluding an agreement.

In brief, there are concerns that pre-agreement modelling is used to overstate the
benefits likely to be reaped from BRTAs, and that the assumptions and other
qualifications surrounding the modelling tend to be downplayed in public
statements by those promoting BRTAs (box 15.1). In the Commission’s assessment,
this leads to unrealistic expectations about what will be obtained, and skews
consideration of the merits of proceeding with negotiations.

It should be acknowledged that assessing the potential benefits and costs of many
policy measures can be difficult, and BRTAs are no different. Because feasibility
studies and their associated economic modelling are prepared prior to the
commencement of negotiations, they are unable to model an actual agreement.
Instead, as the CIE indicated, ‘the Australian Government typically wants
comprehensive and overnight liberalisation modelled, with liberalisation spanning
merchandise trade, service trade, investment, non-tariff barriers (if estimates are
available) and inclusion of dynamic productivity gains’. (sub. DR75, p. 6) The
studies generally have not taken into account possible carve outs, the effects of rules
of origins or the potential for tariff cuts to not be passed on in the form of lower
prices. However, the recent India and Indonesia studies have included simulations
of both five and ten year phase-in periods for tariff cuts.

A further aspect raised by several participants is the limitations of any modelling
used as part of a feasibility study. While modelling can be a useful component of
economic analysis of policy, such analysis often proceeds using other quantitative
and qualitative methods in addition to any modelling. On the specific limitations of
modelling BRTAs, DFAT stated:

Modelling can provide an indication of the possible quantitative impacts of an FTA on
the basis of certain assumptions and particular data sets. Such modelling can be a very
useful input both to policy-making processes and to public debate ... However,
modelling can never provide a full assessment of a trade agreement as it cannot
adequately assess all the impacts of an agreement. Many elements of trade agreements
are simply not amenable to quantitative assessment. For example, models generally do
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not have a means to adequately quantify the impacts of tariff bindings on investment or
of provisions disciplining and limiting the use of non-tariff measures ... [or] the
streamlining of customs procedures, greater transparency and good regulatory practice
in domestic regulations, or greater regulatory dialogue and consultation to reduce the
impact of non-tariff measures. (sub. DR98, p. 17)

The CIE added that the limitations of modelling do not mean that it should not be
used, but rather that care should be taken in the use of any results:

. modelling results should only be used to infer the direction of outcome of trade
liberalisation (positive or negative) and the broad magnitude of such impacts (small or
large). It is inappropriate to, for example, report modelling results to the 2nd decimal
point and claim that as the unambiguous impact of any trade reforms. That is, only
broad messages and trends should be taken from the modelling results. ...

What economic modelling can do is to provide a rigorous and best available
quantitative framework for estimating the potential economic impacts of an FTA,
noting the above comments about how modelling results should be taken. Without such
a tool there is no real way of knowing whether a particular FTA should be pursued, or
allowing potential FTAs to be prioritised. (sub. DR75, p. 5)

It is doubtful whether feasibility studies overall, as they are currently produced, are
an adequate decision making tool for deciding whether to proceed with negotiations
or not. While it is important to determine if an agreement is ‘feasible’, the more
important questions are whether an agreement, in a form that might feasibly be
reached, is likely to generate net benefits within a reasonable time scale, and
whether it compares favourably to the relative merits of other approaches to trade
liberalisation (or other use of government resources).

Achieving the most meaningful estimates possible of prospective impacts would, in
practice, depend on the final text of an agreement — information not available at
the feasibility study stage. While the analysis for some of Australia’s agreements
has been updated as negotiations have progressed (such as for the AUSFTA), this is
not standard for all agreements. And while National Interest Analyses (NIA) and
Regulatory Impact Statements are tabled in Parliament with concluded agreements,
and various Senate committees have the option of investigating the impacts of an
actual agreement, these analyses are unable to inform Cabinet’s decision as they all
come after an agreement has been signed.
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Box 15.1 Some participants’ concerns about feasibility studies

Victorian Government (sub. 40, p. 3):

Economic modelling has a useful role to play in projecting the impact of a proposed FTA,
and modelling based on reasonable assumptions can assist in the evaluation of the impact
of an FTA. However, there are limitations to modelling. As an FTA is being negotiated its
scope can change and this can have an impact on the modelling results. The modelling
scenarios may have to make assumptions about the final scope of the FTA and it is possible
that the final outcome may differ from that assumed. Results generated under these
conditions, with assumptions that do not reflect the reality of an agreement, are not only
ineffective but can also be misleading and counterproductive because they can be used to
support arguments about the impact of trade agreements on certain industries and/or the
economy as a whole.

Office of Horticultural Market Access (sub. 9, p. 16):

Feasibility studies do not seem to penetrate to the heart of industry concerns and situations.
It may be unreasonable to expect them to do so, as many issues become evident during the
course of the negotiations. Feasibility studies may need to bring to greater prominence the
rationale for and against choice of partner country for a trade negotiation.

Carmichael, B., Cutbush, G., Hussey, D. and Trebeck, D. (sub. 43, p. 3):

The feasibility study on an agreement with China, for instance, also relied on projections of
possible gains for Australia from a 'nirvana’ agreement that will bear no relationship to what is
ultimately agreed. Although those projections were qualified to a degree in the body of the
study, they were subsequently used without qualification to support the conclusion (posted on
the DFAT website) that ‘there would be significant economic benefits for ... Australia ...
through the negotiation of an FTA (sic).” Such a conclusion could not be drawn from either the
projections of possible gains or from the outcome of negotiations, which had not yet begun.

As happened in negotiations with the United States, the all important distinction between
possible gains (as measured in the econometric projections) and the actual outcome of
(future) negotiations became blurred. This is evident, for instance, in the study’s conclusion
that: ‘Australian merchandise exports to China are estimated to increase by around A$4.3
billion or 14.8 per cent in 2015 as a result of the FTA.” The contribution to community
understanding made by this slide from possible to actual outcomes is reflected in a Sydney
Morning Herald editorial comment [of 21 April 2005], following release of the study: ‘The
government has released a feasibility study which promises (sic) a $24.5 billion bonanza for
Australia from the China deal over the next decade (sic)'. The study was used to create this
quite specific public expectation about the magnitude of our gains from negotiations, which
had not yet begun.

The Music Council of Australia (sub. 35, p. 4):

The Music Council considers that during this decade the value of bilateral free trade
agreements has been considerably oversold and the benefits do not appear to be living up
to the expectations posited at the time negotiations commenced.

The Centre for International Economics (sub. DR75, p. 10):

Due to (likely) differences between comprehensive liberalisation and the actually negotiated
provisions in an FTA, the modelling results from FTA Feasibility Studies should not be used
to portray the gains that could be expected from a negotiated FTA.
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The upshot of commissioning analysis that is likely to overstate the benefits of an
agreement prior to the decision to enter negotiations, and the lack of a
comprehensive and robust analysis of the benefits and costs of the actual provisions
in an agreement before it 1s signed, is that Australia risks entering agreements that
will ultimately reduce welfare or foregoing options with potentially greater net
benefits.

FINDING 15.1

The approach to conducting feasibility studies used for most previous Australian
BRTAs has produced overly optimistic expectations of the likely economic effects of
BRTAs. Such an approach does not provide an adequate basis for assessing their
merits.

Engagement and consultation

DFAT currently provides substantial public information, and seeks community
input, on trade agreements. The department operates an online portal that provides
information on Australia’s existing and proposed trade agreements. For agreements
under consideration, the website provides information about the partner country as
well as the opportunities available under a trade agreement, makes publically
available the feasibility study and seeks submissions on potential issues related to
the agreement. For agreements currently under negotiation, the department provides
ongoing updates following each round of negotiations.

In addition to the provision of information, following the Draft Report DFAT
submitted that its current processes involve wide public consultation:

DFAT’s public consultation processes for FTAs involve invitations for submissions;
meetings in Canberra and state capitals with state governments and participants from
the private sector and broader community; as well as ongoing day-to-day engagement
with interested parties. ... Throughout the process of FTA negotiation, Ministers,
officials and State and Territory Governments have made use of a wide range of
industry and other forums, as well as official websites, to seek to ensure that the
community is aware of the negotiations and understands the issues being discussed, and
to encourage the provision of any comments or information... (sub. DR98, p. 16)

While some participants — for example the National Farmers’ Federation
(sub. DR85) and the Australian Sugar Industry Alliance (sub. DR93) — supported
the efforts of DFAT to consult with the community, others saw room for
improvement. For example, the Business Council of Australia (BCA) stated:

The BCA appreciates the longstanding commitment of DFAT to consulting widely with
business and other stakeholders. The department’s approach has resulted in high quality
and beneficial outcomes for Australia. At the same time, the BCA considers that an
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improved mechanism for collaboration between business and negotiators could be
developed. (sub. 41, p. 3)

Some participants also indicated that there are reasonable opportunities for early
consultation with the department, but that those opportunities were much more
limited during negotiations. For example, Telstra Corporation stated:

The best outcomes are achieved when decision makers have the most timely and
relevant data. Although DFAT is open to industry input in its initial consultations, the
negotiations themselves are conducted without ongoing industry involvement. This
prevents Australian industry from being able to provide timely and contextual advice to
Australian negotiators. (sub. 31, p. 4)

More critically, LyondellBasell Australia stated:

During the negotiations of the recent FTAs, consultation with our industry (via PACIA)
has often been unstructured and last minute. They have mostly concentrated on macro
issues such as Rules of Origin and there has been very little opportunity for input from
industry at the enterprise or even tariff code line item level. Negotiating teams have
been very reluctant to discuss detailed progress or take company input during the
course of their discussions until after a deal is struck and then its of course too late. Its
not clear to us how the national benefit is judged especially in regards to potential
benefits. (sub. 16, p. 2)

Other participants considered that the breadth of consultation was not sufficient. For
example, ACCI suggested that ‘... wider industry consultation is necessary and at
present many industry players are not being included in the consultation process.’
(sub. DR87,p. 7)

Further, in relation to the AUSFTA, the Australian Digital Alliance and Australian
Libraries Copyright Committee submitted that consultations regarding copyright
matters were rushed and lacked transparency:

The process of negotiating AUSFTA was closed and accelerated. Although some
consultation processes took place throughout 2003, participants in the consultations
were not privy to information at an appropriate level of detail so as to fully comment on
the nature of the provisions being considered. When the draft text was released in
March 2004, its content was largely settled between the parties and was substantially
different to assurances given during the consultation process. (sub. DR79, p. 4)

During consultations, the Council of Textile & Fashion Industries of Australia
indicated that it had been inadequately consulted during the negotiation of one
recent PTA (the AANZFTA), leading to a concession being provided to the partner
country in the TCF area without the benefit of the Council’s input. The Council also
expressed concern about the sheer volume of PTAs being negotiated, pointing out
that it was difficult for industry bodies to contact and provide feedback to
negotiators within tight timeframes, especially during negotiating rounds. The same
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issue can also affect government departments involved in the broader trade
negotiation process (beyond DFAT), who must also prioritise the limited resources
they have available for trade issues.

In regards to input from the states and territories, the Victorian Government
indicated that it was ‘primarily engaged in the process at the negotiating stage and
there is limited involvement beyond that once an agreement enters into force.” The
Victorian Government also noted concerns around ongoing industry consultation:

For example, in the horticulture sector, there is a perception that the Department of
Foreign Affairs and Trade (DFAT) could consult on a more ongoing basis with
stakeholders about the impacts of FTAs in a ‘real world’ commercial context. In
particular, there is a perception that DFAT would benefit from more industry-specific
knowledge (such as becoming familiar with the movement of fruit into export markets)
before making future concessions on behalf of such industries. (sub. 40, p.7)

This view was supported by the Office of Horticultural Market Access (sub. 39,
p. 17), and the Cherry Growers of Australia (sub. 26, p. 2).

While recognising the consultation undertaken by DFAT prior to the
commencement of negotiations on a trade agreement, the evidence before the
Commission is that there is at least a perception amongst industry groups and
businesses that consultation during negotiations is inadequate and that it does not
always take account of prevailing industry policies and conditions. The Commission
also heard the view that groups with the ‘loudest voices’ can exert the most
influence over negotiations. As well as disadvantaging some industry sectors, this
could potentially lead to consumer interests, and those of other sectors, being
downplayed or even disregarded.

Parliamentary involvement

Previous parliamentary inquiries into Australian trade policy have examined the
issue of parliamentary involvement in establishing trade agreements, including
bilateral and regional agreements — an issue raised by participants in this study.
Current government policy, as expressed by DFAT, states that:

The power to enter into treaties is an executive power within Section 61 of the
Australian Constitution and accordingly, is the formal responsibility of the Executive
rather than the Parliament. Decisions about the negotiation of multilateral conventions,
including determination of objectives, negotiating positions, the parameters within
which the Australian delegation can operate, and the final decision as to whether to sign
and ratify are taken at Ministerial level, and in many cases, by Cabinet. (DFAT 2010d)

While this statement relates to the negotiation of multilateral treaties, the same
policy applies to the negotiation of bilateral and regional trade agreements.
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Tensions over whom is the correct body to commence and conclude negotiations for
a trade agreement arise because of a separation of powers within the Australian
Constitution itself. Section 61 of the Constitution gives broad powers to the
executive for the ‘execution and maintenance of [this] Constitution, and of the laws
of the Commonwealth’. However, the power to implement treaties is a legislative
power, conferred on the parliament by section 51(xxix) of the Constitution.

Submitters to previous inquiries have argued that there is insufficient parliamentary
scrutiny of trade agreements prior to their signing, as opposed to following their
signing but prior to their legislative implementation (SFADTC 2003). Under the
current policy in Australia, the executive decides with whom to negotiate a trade
agreement, as well the initial negotiating ‘positions’ and any concessions that will
be accepted. In addition, trade agreements are signed at the conclusion of
negotiations by the executive; however, agreements are tabled in parliament prior to
any enabling legislation being enacted.

As noted by DFAT (see above), on the one hand, this process gives the government
the ability to negotiate with flexibility and authority, without having to seek
parliamentary authority prior to making decisions. The counter argument to this is
that trade agreements frequently involve making binding commitments with a trade
partner, both around substantive trade barriers (such as a bilateral reduction in
tariffs), as well as process issues (such as dispute mechanisms between investors
and partner countries) that have implications for industry, social and environmental
policy, and the economy overall. Once entered into force, they also bind both the
current and future parliaments to such decisions. Thus, in regard to making
decisions that bind future parliaments, parliament itself would be the appropriate
body to decide whether to enter a trade agreement or not.

In its 2003 report Voting on Trade, the Senate Foreign Affairs, Defence and Trade
Committee concluded that reforms to the system were necessary to permit greater
parliamentary oversight of trade agreements. The committee stated:

In the Committee’s view, the argument that the treaty-making process is sufficiently
democratic because governments are elected and because legislation is required to be
passed to implement treaties into domestic law does not have a great deal of force with
regard to trade treaties which bind future governments and parliaments. Moreover,
governments seldom, if ever, could be said to have a mandate to enter into trade
agreements given that such agreements are rarely referred to or given coverage prior to
elections. (SFADTC 2003, p. 34)

The committee went on to recommend changes to the process for negotiating and
concluding trade agreements, to improve parliamentary oversight of the process
(box 15.2).
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Box 15.2 Voting on Trade: Recommendation 2

In its 2003 report Voting on Trade, the Senate Foreign Affairs, Defence and Trade
Committee recommended:

a) Prior to making offers for further market liberalisation under any WTO Agreements,
commencing negotiations for bilateral or regional free trade agreements, the government
shall table in both Houses of parliament a document setting out its priorities and
objectives, including comprehensive information about the economic, regional, social,
cultural, regulatory and environmental impacts which are expected to arise.

b) These documents shall be referred to the Joint Standing Committee on Foreign Affairs,
Defence and Trade for examination by public hearing and report to the parliament within
90 days.

c) Both Houses of parliament will then consider the report of the Joint Standing Committee
on Foreign Affairs, Defence and Trade, and then vote on whether to endorse the
government’s proposal or not.

d) Once parliament has endorsed the proposal, negotiations may begin.

e) Once the negotiation process is complete, the government shall then table in parliament a
package including the proposed treaty together with any legislation required to implement
the treaty domestically.

f) The treaty and the implementing legislation are then voted on as a package, in an up or
down vote, ie, on the basis that the package is either accepted or rejected in its entirety.

The legislation should specify the form in which the government should present its proposal
to parliament and require the proposal to set out clearly the objectives of the treaty and the
proposed timeline for negotiations.

Source: SFADTC (2003), p. 40.

A similar recommendation was made by the Joint Standing Committee on Treaties
(JSCOT 2008) during its study of the Australia-Chile FTA. Recommendation 3 of
that report states:

The Committee recommends that, prior to commencing negotiations for bilateral or
regional trade agreements, the Government table in Parliament a document setting out its
priorities and objectives. The document should include independent assessments of the
costs and benefits. Such assessments should consider the economic regional, social,
cultural, regulatory and environmental impacts which are expected to arise.

The Australian Government has responded to the earlier JSCOT inquiry, stating that
it is already implementing the recommendation (in relation to the proposed Trans-
Pacific Partnership Agreement) through a range of transparency activities including
tabling the Government’s priorities for that agreement and an outline of the views
expressed during initial consultation regarding potential costs and benefits of the
TPP (Australian Government 2010).
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In response to the Draft Report, AFTINET (sub. DR68) contended that this
response was inaccurate, highlighting the ‘very short consultation period’. In fact,
the Australian Government announced that it would consider participating in the
TPP on 23 September 2008 (Crean 2008). DFAT held consultations throughout
October 2008. The then Trade Minister, Simon Crean, announced that Australia
would join the negotiations at an APEC meeting on 20 November 2008, and again
in the Australian Parliament on 26 November 2008 (sub. DR6S, pp. 15-16).

AFTINET also noted that the document tabled in parliament:

... does not contain an independent assessment of the costs and benefits. The time
frame involved did not allow for a feasibility study to be conducted. This highlights the
need for a process which enables proper parliamentary and public scrutiny for the
BRTA process. (sub. DR6S, p. 16)

There has been no response to the broader 2003 recommendation of the SFADTC.

In this study, some participants have also submitted that the current process does
not allow for an appropriate role for parliament. For example, the Australian Digital
Alliance and Australian Libraries Copyright Committee contended that:

Parliament has a limited role in treaty making: it is unable to influence the negotiation
process, the terms, or even the decision of ratification. The ability of Parliament to
influence the implementing legislation is too little too late. It gives no ability to
influence the terms of the treaty and limits public discourse to whatever flexibility may
be found within the interpretation of those terms. (sub. DR79, p. 14)

While trade agreements operate by restraining the future actions of sovereign states
(including preventing ‘backsliding’ on otherwise agreed trade liberalisation between
agreement partners), the newer form of ‘third wave’ agreements deal with a much
wider range of issues. As discussed earlier, some of Australia’s current trade
agreements have involved changes to areas that have traditionally been solely
domestic policy, including government procurement rules, investment, competition
policy and intellectual property. Indeed, elements of these are included in the
express powers granted to the parliament by section 51 of the Constitution.

15.3 Improving the process

The Commission’s examination of the current processes for establishing BRTAs
has identified a range of concerns. While many aspects of the current process are
conducted effectively, there are also problems and deficiencies. Some of these are
inherent to the process of establishing trade agreements, but others suggest that the
current system can be improved.
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Broadly, the concerns discussed above can be summarised as:

o a perception that the selection of partner countries is not prioritised or
coordinated in a strategic fashion;

« 1nadequate (public) assessment of all available options for advancing trade
policy objectives with partner countries before embarking on BRTAs;

« given the timing and lack of realism of analysis in feasibility studies, agreements
are not subject to meaningful, transparent assessment before they are signed;

o lack of transparency, coverage and pace of consultations (particularly once
negotiations have begun); and

« an inadequate role for Parliament in the process.

More broadly, the Commission is concerned that, at least in some quarters, there
tends to be a mindset of ‘agreements for agreements sake’, premised partly on the
view that Australia must follow a trend in other countries. Some negotiations have
run on for several years with few signs that a worthwhile outcome is close. The
resources devoted to different negotiations are not made public, and it is not clear
that other trade liberalisation options are given sufficient consideration before
decisions to pursue BRTAs are taken.

In the Commission’s view, a more transparent and strategic approach is required to
ensure that there is an appropriate focus on policies that are most in Australia’s
interests.

Many of these concerns are interrelated, so it is important to consider the overall
framework for establishing BRTAs. In the Commission’s assessment, the process
can be improved in particular through:

« the formal development and publication of an overall trade policy strategy;

o 1improvements to the scope and realism of the pre-negotiation assessment
process; and

« independent and transparent post negotiation analysis.

Importantly, the Commission’s proposal operates in stages. In particular, both the
trade policy strategy and pre-negotiation analysis involve the consideration of, and
decisions on, options before advancing to later stages of the process. Each stage of
the Commission’s framework is discussed in turn below.
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Trade Policy Strategy

In the Commission’s view, there would be value in the preparation, analysis and
publication of a formal trade policy strategy, involving all aspects of trade policy
development including, among other things, options for multilateral, plurilateral,
bilateral and non-discriminatory reductions in trade barriers. As ACCI noted:

In order to more greatly benefit Australian industry, BRTA and wider trade
liberalisation reform is necessary. BRTAs are one part of the process of trade
liberalisation and need to be understood in this context. As Carmichael pointed out, a
spectrum of approaches to trade liberalisation will all yield benefits (from unilateral to

multilateral), but ideally these should be delivered under a single strategic framework.
(sub. DR8&7, p. 8)

While substantial information on the progress of agreements is currently publicly
available for each agreement through agreement home pages on DFAT’s website,
their ‘agreement-by-agreement’ nature inherently lacks an overall strategic
perspective.2 The Commission is aware that past practice (until 2007) involved
publication of ‘Trade Outcomes and Objective Statements’ (later called ‘Trade
Statements’), annual documents which detailed the trade policy environment,
progress at the WTO and other forums such as APEC, trade agreements both
existing and under consideration at the time, and other trade matters such as e-
commerce and biosecurity. While a return to such a publication would provide an
overview of trade policy, it could be developed further to provide a forward-looking
element to the development of trade policy measures in Australia.

The Commission envisages that the strategy would include priority lists of relevant
trade policy developments in the broad, and, where they are identified, key issues
with prioritised partner countries or regional groupings.

In order to prioritise trade policy developments and possible countries with which to
undertake specific actions to improve trade opportunities, the strategy would take
into account:

 the nature and level of impediments to trade and investment in Australia;

o existing bilateral trade flows and the size and nature of the potential partner
country’s economy;

2 The Commission heard during consultations that some of the information provided lacks
specificity, and is of limited practical value. While there may be scope for improvement in this
regard (discussed in the consultation section below), the Commission acknowledges that a
balance needs to be struck between providing useful, public, information and the need for
confidentiality so as to not prejudice the outcome of negotiations.
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« the existing barriers faced by Australian industries’ in that country (for example,
tariffs, regulatory cooperation on services regulation, or physical infrastructure
constraints);

« the extent to which a potential partner country might be considered a low cost
producer in a range of products of interest to Australian producers and
consumers; and

« the likelihood of the country undertaking trade liberalising reforms, including
consideration of its existing trade agreements.

In addition, the Commission agrees with the Mortimer recommendations that
consideration be given to prioritising those potential agreements that can achieve
substantial liberalisation within a reasonable time period, as well as agreements that
promote open regionalism. However, the Commission considers that this
assessment should apply to broader possibilities for trade liberalisation, from
domestic actions to consideration of what may be achieved internationally, through
bilateral, regional or broader negotiations.

Further, consultation for, and publication of, a trade policy strategy could improve
public understanding of, and support for, the trade policy objectives to be pursued.

Before being released, the strategy should be considered by Cabinet. The
Commission appreciates that sensitivities with other countries may limit the
specificity of the publicly released version of the trade policy strategy, but believes
that the ‘full’ version of the document should be considered by Cabinet. While
preparation of the initial strategy would require broad consultation, the following
annual updates could be conducted in a more streamlined fashion. Annual review of
the trade policy strategy (including progress of existing agreements) provides a
structured forum to guard against negotiations continuing for an inordinate time
period, without mandating set timeframes for conclusion, and for liberalisation
options that provide the greatest benefit to be passed by.

The publication of a trade policy strategy — with clearly prioritised trade policy
objectives and opportunities — would contribute to the more effective use of
limited resources (in government, industry and the community) for consultation and
involvement in any trade liberalisation that may eventuate, alleviating ‘consultation
fatigue’ issues amongst industry. The strategy would also assist in managing the
overall process, including assessing whether particular opportunities should be
pursued as they arise.

A requirement for annual (explicit) review of the strategy by Cabinet would also
formally ensure that trade policy matters (which affect a broad range of government
portfolios) receive the appropriate consideration on a whole of government basis,
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and allow the strategy to evolve in response to domestic and international
developments.

The strategy would provide the Government with the opportunity to consider and
pursue trade liberalisation options that afford the greatest opportunities for benefit
to Australia.

Pre-negotiation analysis

If, as part of the strategy, it is decided to pursue trade liberalisation objectives in
conjunction with particular partners, this would lead to a pre-negotiation analysis of
policy options for furthering trade liberalisation objectives with the nominated
partner(s).

While several elements of the current approach should be retained, there are also
some deficiencies in the feasibility study process as it is currently conducted. The
Commission believes that improvements could be made, particularly regarding the
consideration of options for action, and realism of assessment.

As with current practice, background information on existing trade flows with the
partner would be provided in the pre-negotiation assessment, and consultation with
industry and other interested parties would be conducted as an input into identifying
the barriers, opportunities and concerns that could be addressed with the partner
country. Official exchanges with the partner country would be also held to share
information and form judgments about the likely receptiveness of the partner to
different liberalisation scenarios.

Importantly, the assessment would also explicitly consider the spectrum of possible
approaches for furthering Australia’s trade objectives with the selected partner,
including actions such as mutual involvement in critical mass agreements or
negotiation of bilateral and regional trade agreements, investment treaties,
cooperation frameworks, arrangements for technical exchanges, capacity building
initiatives and mutual recognition arrangements, among other things. Drawing on
assessments of the relative costs and benefits likely to be achievable under the key
options, the impact assessment would advise on the most effective means for
achieving trade objectives with the partner country. As DFAT noted (sub. DR9S),
this need not be a single mechanism, but could involve a combination of trade
policy actions. However, as with single policy options, it is important that where
options are pursued concurrently it is because, together, they are judged to
constitute the most cost-effective approach (rather than simply because the pursuit
of multiple options is possible).
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Importantly, the advised approach may not necessarily include a comprehensive
trade agreement, but rather more focussed instruments where they can provide more
efficient, effective and achievable means of accomplish the objectives in question.
While past experience suggests that many trading partners are open to entering
more targeted arrangements, it is possible that some potential trading partners may
not be willing to negotiate mutual recognition arrangements, investment protections
and other, individual trade reforms outside the scope of a broader agreement in
which more trade-offs are possible. In such cases, the assessment would need to
consider whether the likely benefits of the comprehensive approach would warrant
going ahead, or whether instead no further action should be taken.

While the analysis conducted in the impact assessment would include economic
modelling, it should serve as a component alongside other quantitative and
qualitative policy analysis. As at present, careful judgement and an appropriate
combination of analytical methods will be required in determining what benefits
and costs are likely to be realised under different approaches. It is important that the
combination of analytical tools is used comprehensively, with explicit consideration
of the impacts of a given policy on producers, consumers and government, as well
as the economy as a whole.

To illustrate the broad context of a potential agreement and the implications of
partial liberalisation, future impact assessments could substantially improve the
realism of the analysis undertaken by using a ‘tops-down’ approach, starting with
the current full liberalisation as the base scenario, then moving to contemplate more
realistic or even pessimistic scenarios. These scenarios would consider likely
‘carve outs’ or phase-ins, based on past practice (recent examples of this approach
are discussed in box 15.3). These could be compared to the base scenario to show
the ‘loss’ that could be incurred in each case. Publicly framing each step away from
comprehensive liberalisation as a loss would allow for more realistic assessment,
without prejudicing the outcome of negotiations. The public discussion would not
specify which combination of scenarios is regarded as the most likely, but such
advice (based on past agreements and expertise within DFAT) would be provided to
Cabinet, including warnings of particularly unadvisable approaches and
unachievable objectives.

PROCESSES FOR 305
ESTABLISHING BRTAS



Box 15.3 ‘Realistic’ approaches to impact assessment

A key criticism of the current feasibility study process is that ‘outer-envelope’ scenarios
typically used in modelling are unlikely to resemble the actual outcome of agreements,
limiting the usefulness of the studies. One example of such criticism arose in relation to
government procurement in the AUSFTA:
The DFAT-CIE study of the economic effects of the agreement considers this issue at
length, and judges that as a result of market opening, Australian market penetration of the
United States might reach 30 per cent of that of Canadian businesses ($200 million per year
for Australia, compared with $650 million for Canada). This is doubtful. Canada tends to
trade significantly more than normal with the United States on all fronts, not just on
government procurement, because the countries are adjacent to each other ... The United
States trades as much with Canada as it does with all 15 countries of the EU combined, and
its trade with Ontario exceeds its trade with Japan (Wall 2000). This is not surprising, given
that nearly 90 per cent of the Canadian population lives within 160 kilometres of the border
with the United States ... The Canadian economy is about 70 per cent larger than the
Australian economy and the Australian economy is almost 30 times further away from the
United States than is Canada ... (Dee 2004, pp. 19-20)

As noted earlier, other concerns include the credibility of assumptions that tariff
reductions or other liberalising actions will occur in full and immediately.

The ‘realism’ of studies undertaken before negotiation could be improved. For
example, recent feasibility studies for both India and Indonesia included scenarios for 5
and 10 year phase-ins of tariff reductions.

The Commission also notes that, in the case of the NZ-Korea feasibility study, the
scenarios used were:

... developed through consideration of what liberalisation has been achieved/negotiated by
NZ and Korea in recently commenced trade agreements. (NZIER et al 2007, p. 50)

The scenarios developed for that study reflected past practice by both parties in
relation to specific sectors. For New Zealand, 10 year phase-ins were assumed for
textiles, leather products, wearing apparel, motor vehicles, transport and electronic
equipment and some machinery and manufactures. For Korea, 10 year phase-ins were
assumed in the case of meat and dairy products, 20 year phase-ins for processed rice
and vegetables fruit and nuts, and paddy rice was not included (NZIER et al. 2007,
p. 51).

There would be merit in having any quantitative analysis (including modelling and
other forms of quantification of potential policy outcomes) undertaken as part of the
options assessment overseen by a body independent of the executive. This should
enhance its credibility and validity, heading off any concerns that modelling
approaches or results may reflect pressures to legitimise a particular course of
action. Further, the results, scenarios and assumptions used in the analysis should be
made public, to allow them to be assessed and considered more widely.
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After completion and publication of assessment, Cabinet would determine (and
announce) the selected trade policy action or combination of actions. If the selection
includes a trade agreement, Cabinet would determine (but not publish) ‘minimum
acceptable outcomes’, as well as exit strategies and/or fallback outcomes that may
be achieved should progress with negotiations become frustrated. The following
assumes that some form of negotiated agreement (including a BRTA) is one of the
selected options.

Negotiation process

While the Commission’s proposed approach should provide discipline to the
options under consideration and the assessment of (potential) outcomes, it would
not entail substantial change to the process of negotiation of Australia’s agreements.

Some participants made suggestions for improvement to the consultation process.
For example, both the Business Council of Australia (sub. 47) and the Law Council
of Australia (sub. 41) suggested the model of private sector involvement in the
preparation of advisory committee reports used in the United States. However, the
Commission does not consider that it would be appropriate to pursue such a model
in Australia at this time, given the available consultation resources in Australia, and
the sectoral outlook it could engender.

While DFAT does undertake consultation during negotiations (Mugliston 2009,
p. 10), other possibilities for improvement could still be considered. To respond to
concerns from some in industry that consultation during negotiations is limited both
in scope of parties consulted and depth of detail, the Commission considers that
further use of confidentiality deeds (as utilised in consultation on taxation matters)
could be explored to facilitate greater industry and public involvement in those
stages of the negotiation where confidentiality is necessary to avoid prejudicing
negotiations. In addition to existing consultation, the use of confidentiality
agreements would act as a proxy for trust and understanding built up between
DFAT and experienced participants over years, potentially allowing the Department
to expand the reach of its consultations during negotiations to include a broader
variety of parties. It may also be possible for the Department to use the
confidentiality agreements, where appropriate, to respond to requests for
consultation by interested parties not already involved in the process.

In relation to wider concerns that negotiations can be left open without meaningful
progress for substantial periods, one possibility would be to require six monthly
Cabinet review of progress, through a brief submission updating the status of
ongoing BRTA negotiations (including the length and cost of negotiations so far,
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potential benefits still in play and likelthood of conclusion). However, the
Commission considers that the annual update to the trade policy strategy would
provide adequate Cabinet oversight of the progress of negotiations.

Subject to Cabinet approval, negotiations would continue until agreement is reached
and the text 1s finalised. It would not be signed at that stage, but submitted for a
post-negotiation analysis.

Post-Negotiation analysis

In addition to pre-negotiation assessment, the Commission considers that the
economic implications of any proposed BRTA should be analysed affer the
completion of negotiations and prior to the signing of an agreement. At this time,
there should be analysis of the likely costs and benefits of the actual provisions of a
prospective agreement. As the CIE argued, analysis of a negotiated agreement can
provide useful information, not included in a feasibility study, to decision makers:

. we see a role for quantitative analysis at several stages in the FTA evaluation
process — in the Feasibility Study, to help inform the negotiations, and in quantifying
the expected economic impacts of the negotiated agreement. ... The negotiated
agreement should also be subjected to a rigorous quantitative exercise to
assess/estimate the expected economic impacts. It is on the basis of this modelling
exercise, plus assessment of qualitative and geopolitical considerations and risks, that
the decision should be based about whether or not a country should enter into a
particular agreement. (sub. DR75, pp. 8,10)

To ensure that such processes are as clear and robust as possible, they should be
commissioned and overseen by a body that is independent from the executive. A
transparent process should be adopted to ensure that the assumptions made as part
of any economic modelling and other analyses are open to public scrutiny. This may
also provide scope to formally elicit the views of stakeholders on the proposed
agreement. There would be efficiencies (in time and consistency) in the same
independent body overseeing both the pre- and post-negotiation analyses.

Such a process would provide more realistic information about the likely benefits
and costs Australia may realise from entering into an agreement and illuminate any
potential aspects which would likely have particularly adverse impacts that may
have arisen during the course of negotiations, providing a better basis for a final
decision by government as to whether the agreement in question should be
proceeded with. While the prospective impact assessment process above can
improve information available before initiating an agreement, the nature of the
negotiation process means that a post-negotiation assessment will be more realistic
than one conducted before negotiations have begun. Indeed, the substantial amount

308 BILATERAL AND
REGIONAL TRADE
AGREEMENTS



of change agreed to as negotiations near finalisation alone would limit the
usefulness of any pre-negotiation assessments.

While such a process would be intended to bolster confidence in the likely
economic gains of any agreements, a number of participants expressed concerns
about the Commission’s draft recommendation that agreements be subject to final
post-negotiation scrutiny (box 15.4).

Box 15.4 Some participants’ concerns with post-negotiation analysis

Office of International Law (sub. DR83, p. 3):

It would be difficult, once an agreement has been negotiated, to suspend its conclusion,
usually signified by signature, until after further assessment. Rather the two stage process
for States to become bound by a treaty, namely signature and ratification, allows such an
assessment to take place between signature and ratification. Indeed after signature each
treaty is considered by the Joint Standing Committee on Treaties prior to being ratified. The
review by the [JSCOT] could incorporate an economic analysis. We do not think it is
necessary to create a new body to deal with an economic analysis when there is already a
process, such as the [JSCOT], which can be utilised.

Department of Agriculture, Forestry and Fisheries (sub. DR95, p. 2):

The department agrees that there should be greater scrutiny of potential benefits prior to
negotiations, but equally, assessments of actual benefits of agreements require a longer
term view. At the same time, the department is not convinced that a post-negotiations “full
and public assessment of a proposed agreement” ... as recommended by the PC would be
beneficial. There would be a risk that such an assessment could destabilise years of
negotiation and deter trading partners from committing to negotiate or sign agreements with
Australia. However, we acknowledge that this is an issue that deserves closer attention.

Department of Foreign Affairs and Trade (sub. DR98, p. 17):

There are significant practical difficulties with proposals to release negotiated FTAs for
purposes of public and independent assessment before the agreement is signed. Under
Australian treaty practice, and in accordance with international practice, the details of the
FTA package are not released until the FTA has been formally signed. DFAT’s view is that
to do otherwise could risk creating tensions with the negotiating partner country; damage
confidence in Australia’s credibility as a negotiating partner; and complicate the process of
finalising the FTA. For example, such an approach would allow interest groups within the
partner country to seek further changes to the negotiated agreement, and hence cause
difficulties in being able to bring the FTA to a final conclusion.

National Farmers’ Federation (sub. DR85, p. 5):

However, the NFF does acknowledge that, in practice, additional scrutiny after the
completion of negotiations could be difficult to achieve and has the potential to politicise the
agreement sign-off process to a standstill. It may also have the potential to undermine the
integrity of an ‘in good faith’ negotiation process.
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The Commission accepts that the additional processes it has recommended could
apply some braking to the development of BRTAs. In particular, it could lengthen
the time required for consideration and approval of a given agreement. Further, the
Commission acknowledges that not all prospective partners would be as amenable
to entering negotiations with Australia, particularly where the likely benefits are
marginal, as they would be under the current arrangements (without post-
negotiation analysis).

Nonetheless, on balance, the Commission’s assessment is that the concerns raised
are not sufficient to override the benefits from the recommended approach.

Specifically, in relation to concerns of uncertainty or ‘destabilising’ the negotiation
process (DFAT, sub. DR98; DAFF, sub. DR95), the Commission’s considers that
these changes would improve the likelihood that any BRTA agreed and entered into
is in Australia’s public interest. Indeed, the Commission considers that if earlier
steps in this process are followed, and negotiations proceed within the broad
parameters envisaged, the post-negotiation analysis would ordinarily serve to
confirm the benefits of the agreement. Prospective negotiating partners would be
notified of Australia’s processes before negotiations commence, providing a clear
indication of the broad policy parameters with which Australia’s negotiators are
working. They are also likely to provide incentives for negotiators from partner
countries to be mindful that whatever is offered to Australia within an agreement
will be subject to public analysis.

Another concern was that public exposure of an agreement before signing could
‘cause difficulties’ by allowing interest groups (including in partner countries) to
comment on the agreement as negotiated (DFAT, sub. DR98). While this may be
true, the Commission considers that the transparency entailed is appropriate given
the sometimes broadranging nature of the issues subject to negotiations, and the
concerns raised in relation to some past BRTA processes. Given the impact on
several domestic policy areas, the Commission’s view is that it is appropriate that
domestic stakeholders are consulted before a government commits to an agreement.
The post-negotiation analysis would provide an opportunity for experts and
interested parties from outside of the government to comment on the details of the
agreement. It would also facilitate the testing of the veracity of the assumptions,
analysis and results presented, improving accountability and confidence in the final
analysis that emerges. In the Commission’s view, trade agreements that would
deliver significant net benefits should be sufficiently robust to be able to withstand
such scrutiny.

In relation to the concern about introducing a delay to the agreement process
between conclusion of negotiations and signing (OIL, sub. DR83), the Commission
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notes that current practice includes a process of legal verification to ensure that
there are no technical errors and that the text accurately reflects negotiated
outcomes. In the case of the AANZFTA negotiations, this process meant that there
was over six months between the substantive conclusion of negotiations and the
signing of the agreement (Mugliston 2009, p. 12). The Commission acknowledges
that its proposal would also entail a time period between initialling and signing of
an agreement, and would bring forward an evaluation that might otherwise be
undertaken, to some degree, by JSCOT. As noted above, however, the present
JSCOT process cannot be utilised to provide improved information to Cabinet
before a decision is made. While JSCOT would still of course be at liberty to
undertake its own assessment, it could draw on the already published independent
analysis during its considerations, supplementing it with further analysis if it saw
fit.

Following the completion and publication of the post-negotiation analysis, Cabinet
(informed by the analysis) would determine whether or not to sign the agreement.

Parliamentary process and enabling legislation

Under the Commission’s proposed approach, the process for the implementation of
agreements (including parliamentary review and enabling legislation) would remain
largely unchanged, except that the improved economic analysis would be available
when enabling legislation is presented to Parliament.

The Commission is cognisant of the recommendations of past Senate committees
for greater parliamentary involvement both in endorsing negotiations and voting on
treaties. However, the Commission does not consider that direct parliamentary
involvement in the signing of agreements is necessarily appropriate, as the proposed
approach should bring an appropriate level of transparency and accountability to the
process of establishing trade agreements, by providing improved information to
allow Parliament to assess the implication of ratifying agreements through the
passage of enabling legislation.

Such assessments should not have the effect of penalising trade policy proposals
that are likely to deliver significant economic gains.
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15.4 Proposed approach

To achieve the improvements envisaged under its process framework (set out in
figure 15.2), the Commission recommends:

RECOMMENDATION 5

The Australian Government should improve the scrutiny of the potential impacts
of prospective trade agreements, and opportunities to reduce barriers to trade and
investment more generally.

a) It should prepare a trade policy strategy which identifies impediments to
trade and investment and available opportunities for liberalisation, and
includes a priority list of trading partners. This trade policy strategy should
be reviewed by Cabinet on an annual basis, and be prepared before the
pursuit of any further BRTAs. A public version of the Cabinet determined
strategy should be released.

b) Before entering negotiations with any particular prospective partner, it
should undertake a transparent analysis of the potential impacts of the
options for advancing trade policy objectives with the partner. All
quantitative analysis and modelling should be overseen by an independent
body.

c¢) It should commission and publish an independent and transparent
assessment of the final text of the agreement, at the conclusion of
negotiations, but before an agreement is signed.

In relation to existing agreements, there is some reason to leave those aspects of the
process that directly affect the negotiating partner as they are, as changes to the
procedures mid-negotiation could run the risk of harming relations with partner
countries, and therefore progress in negotiations. However, the Commission
considers that, where possible, aspects of the process that are within the Australian
Government’s control and do not directly impact on relations with partner countries,
could be improved for those negotiations already in train. In particular, consultation
during negotiations could be improved and the feasibility study could be updated
and enhanced with consideration of potential scenarios, including already publicly
announced aspects of an agreement.

The Commission also considers that formal Cabinet oversight of progress of
agreements could be instituted in the short term, in order to examine progress
against milestones for existing agreements, as an input to the first trade policy
strategy.
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Figure 15.2

The Commission’s proposed process framework
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A The Associate Commissioner’s views

There are a number of areas in the Commission’s final report where the Associate
Commissioner, Andrew L. Stoler, disagrees with the report. His views are outlined
below in relation to specific recommendations, findings and some other matters.

A.1 The report’s recommendations

Recommendation 1

The Australian Government should only pursue bilateral and regional trade
agreements where they are likely to:

« afford significant net economic benefits; and

« be more cost-effective than other options for reducing trade and investment barriers,
including alternative forms of bilateral and regional action.

The Associate Commissioner (the ‘Associate’) has indicated that he disagrees with
this recommendation for several reasons. First, in his view, it suggests that Australia
has a number of alternative options that are always available to it and that the
Government chooses a BRTA as an alternative to other approaches. The Associate
notes that DFAT has indicated that the Government does not pursue FTAs only as a
last resort, when alternatives are not practical. Rather, DFAT has indicated that it is
important to keep all policy options in use and to pursue a range of strategies that
are complementary.

Second, the Associate believes the goal of successfully testing BRTAs for
significant net economic benefit is unattainable, due to current statistical
inadequacies and inadequate approaches to measuring the impact of a number of
BRTA components. Services account for more than 70 percent of most countries’
GDP but, in the Associate’s view, statistics on international trade in services are
both incomplete and inadequate for the purpose of assessing real flows of services.
In addition, the impact of services barriers is far more difficult to quantify than are
tariffs or other barriers to trade in merchandise. The Associate considers that similar
problems exist for investment and other ‘WTO-plus’ elements of BRTAs. His view
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is that if it is not possible to assess ‘significant net economic benefits’ with any
accuracy, the negotiation of a BRTA cannot be conditioned on such an exercise.

Third, the Associate considers that the second bullet point suggests the possibility of
some kind of assessment of the desirability of a trade agreement based on its cost of
negotiation — a concept he rejects. In his view, an acceptable re-formulation of this
recommendation might read:

The Australian Government should continue to pursue bilateral and regional trade
agreements when they:

« contribute to the realisation of Australian foreign policy objectives;
o lead to trade liberalisation consistent with WTO principles;
« provide benefits for Australian importers, exporters and consumers; and

o supplement and complement other initiatives aimed at reducing trade and
investment barriers.

Recommendation 2

The Australian Government should ensure that any bilateral and regional agreement it
negotiates:

« as far as practicable, avoids discriminatory terms and conditions in favour of
arrangements based on non-discriminatory (most-favoured-nation) provisions;

« does not preclude or prejudice similar arrangements with other trading partners; and

« does not establish treaty obligations that could inhibit or delay unilateral, plurilateral
or multilateral reform.

In the Associate’s view, although the first bullet point in this recommendation is
couched in ‘as far as practicable’ language, it fails to capture the notion that a
reciprocal trade negotiation conducted outside of the WTO and in line with GATT
and GATS rules for BRTAs will of necessity be essentially preferential (or
‘discriminatory’) in nature. The Associate considers that this will be the case with
respect to tariff reductions, services liberalization commitments and other important
aspects of the trading relationship, such as related mutual recognition agreements
addressed to professional qualifications or product standards. He considers that a
BRTA could not be based largely on MFN provisions.

The Associate does not object to the second bullet point, except insofar as the
wording ‘similar arrangements’ suggests that they too might realistically be MFN-
based agreements.
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The Associate considers that the third point is too vaguely expressed to judge its
meaning, but that some might use it to argue against the inclusion of IP in trade
agreements or that lowered thresholds for United States investors complicate the
reform of FIRB review guidelines.

Recommendation 4

The Australian Government should not include matters in bilateral and regional trade
agreements that would serve to increase barriers to trade, raise costs or affect
established social policies without a comprehensive review of the implications and
available options for change. On specific matters, the Australian Government should:

a) adopt a cautious approach to referencing core labour standards in trade agreements;
and to exclusions from BRTAs for trade in cultural goods and services;

b) avoid the inclusion of IP matters as an ordinary matter of course in future BRTAs.
IP provisions should only be included in cases where a rigorous economic analysis
shows that the provisions would likely generate overall net benefits for the
agreement partners; and

c) seek to avoid the inclusion of investor-state dispute settlement provisions in BRTAs
that grant foreign investors in Australia substantive or procedural rights greater
than those enjoyed by Australian investors.

The Associate believes that intellectual property rights protection (the subject of
point (b) in this recommendation) should be a core concern in Australia’s bilateral
and regional trade agreements, and that the Australian Government should maintain
a flexible position in respect of the possible inclusion in its trade agreements of
investor-state dispute settlement (the subject of point (c) in the recommendation).

In the Associate’s view, the Commission’s position on intellectual property is based
mainly on the fact that because Australia is a net importer of materials protected by
intellectual property, the Australian economy suffers a net loss by protecting IP and
therefore it is not in Australia’s interest to pursue IP protection either at home or
overseas through BRTAs. The Associate considers this is an overly simplistic way
of assessing the relative merits of protecting IP, and argues that it suggests that
Australia will forever be an exporter of rocks and an importer of technology and
creative works, and that it ignores completely the very significant interests of
Australian right holders in economically benefitting from the IP they create. The
report also expresses concern that IP protection may be greater than what is
necessary to create an incentive to create new works, and refers to a brief (in
footnote 1 to chapter 14) that suggests that this is the case with respect to copyright
laws in the United States. In the Associate’s view, the report’s concern is not
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supported by any work done in connection with the current study on BRTAs and
how various forms of IP are treated in actual agreements negotiated by Australia.

The Associate notes that DFAT pointed out, in its comments on the Commission’s
draft report, that counterfeiting and piracy are prevalent in many of Australia’s
important trading partners and that IP is an increasingly valuable component of
Australia’s exported goods and services. In the view of the Associate, it is indefensible
to argue that IP should not be an important element of our trade agreements.

The Associate also considers that the Commission’s position ignores the important
role of BRTA IP provisions as building blocks contributing to better multilateral
protection of IP. The WTQO’s TRIPS Agreement was negotiated in 1993 and the
Associate considers that technological advances since then have created the need to
enhance certain forms of IP. In the Associate’s view, while post-TRIPS WIPO
conventions have tackled the problem, these provisions have not been added to
TRIPS so they are only reasonably enforceable if they can be incorporated in
bilateral and regional trade agreements.

The Associate also gives weight to the argument that Australia, as a good global
citizen, has a responsibility to pursue effective IP protection through BRTAs on rule
of law grounds. In the Associate’s view, it would not be enough to focus
exclusively on whether there might be an economic cost associated with legally
protecting creative stakeholders’ interests.

The Associate also disagrees with the Commission’s recommendation regarding the
inclusion of investor-state dispute settlement (ISDS) in future Australian BRTAs.
He notes that foreign direct investment is very important in the modern economy
and that Australians have significant investments in other economies. He considers
that where the Australian Government deems it appropriate to negotiate a BRTA
with a partner, that agreement should promote and protect investment and where the
legal system of a partner is judged as not sufficiently developed to effectively
handle investment disputes, Australian negotiators should preserve the option of
including ISDS in the agreement.

The report argues that Australia’s investors do not require this added protection and
that, by including ISDS, the Australian Government is taking on a risk (of being sued
by foreign investors). The Associate notes that the report suggests that the investors
are able to protect their overseas interests by accessing a variety of insurance
schemes. In the view of the Associate , this is analogous to arguing against the need
for a fire department because homeowners can buy property insurance.

The Associate notes that those who oppose ISDS in BRTAs also tend to cite the risk
of ‘regulatory chill’ for Australia — in other words, the Australian Government
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might elect not to proceed with certain policies or regulations because it may be
afraid of being sued in the ICSID. Opponents of ISDS cite cases such as where
governments may back off regulating cigarette packaging due to the threat of a suit
by a foreign investor. In the Associate’s view, the appropriate response to these
concerns is to ensure that the ISDS-related provisions of a BRTA are drafted
carefully enough that they preclude challenges to those regulatory areas that
Australia wants to ensure are protected (for example, health-related policies). In
addition, in the Associate’s view, there i1s reason to believe that a little bit of
‘regulatory chill” might be a good thing, even in Australia.

Finally, the Associate considers that it is not realistic to suggest, as in his view part
(c) of the recommendation suggests and the report implies, that it might be possible
to agree an ISDS provision in a BRTA that does not give foreigners rights not
available to nationals, or that a BRTA partner might seek to offer ISDS to Australia
without seeking a reciprocal grant of ISDS rights.

Recommendation 5

The Australian Government should improve the scrutiny of potential impacts of
prospective trade agreements, and opportunities to reduce barriers to trade and
investment more generally.

a) It should prepare a trade policy strategy which identifies impediments to trade and
investment and available opportunities for liberalisation, and includes a priority list
of trading partners. This trade policy strategy should be reviewed by Cabinet on an
annual basis, and be prepared before the pursuit of any further BRTAs. A public
version of the Cabinet determined strategy should be released.

b) Before entering negotiations with any particular prospective partner, it should
undertake a transparent analysis of potential impacts of the options for advancing
trade policy objectives with the partner. All quantitative analysis and modelling
should be overseen by an independent body.

¢) It should commission and publish an independent and transparent assessment of
the final text of the agreement, at the conclusion of negotiations, but before an
agreement is signed.

The Associate disagrees with the bulk of the contents of chapter 15 in the
Commission’s report and thus disagrees with this recommendation. He considers
that the multipronged trade policy strategy now being pursued by the Australian
Government is both constructive and effective.
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In relation to part (a) of the recommendation, the Associate considers that the
Commission makes too much of the suggestion from some participants in the
process of developing the report that there is a problem in the way BRTA partners
are selected by the government. First, he argues that if one accepts that BRTAs are
appropriate instruments for furthering our trading relationships and protecting our
exporters’ interests in overseas markets, few would disagree that Australia should
be negotiating BRTAs with its most important trading partners in ASEAN, China,
Japan, Korea, the United States and New Zealand. The Associate accepts that the
Chilean agreement might be an exception, but considers that is not an agreement
that materially threatens interests in either country. Second, the Associate notes that
DFAT pointed out in some detail in its submission in reaction to the draft
Commission report:

Decisions to embark upon FTA negotiations are “whole-of-government” decisions
made by the Cabinet. The resource implications; potential costs, benefits, risks; and
specific issues that may emerge during the course of the negotiations are assessed
during the Cabinet process. The Government’s practice has been that consideration of
whether to embark upon FTA negotiations, and the negotiating mandate, follows wide
public consultation associated with the preparation of an FTA feasibility study, including
assessment of the economic and broader bilateral relationship with the country in
question, and the costs and benefits associated with an FTA. (sub. DR98, p. 16)

In the view of the Associate, the process described by DFAT — with whole-of-
government decisions made by the Cabinet — does not support the idea that there is
inadequate assessment of prospective agreement partners.

In relation to part (b) of the recommendation, the Associate’s view is that, if it is based
on past criticisms of the ‘feasibility study’ process for BRTAs, it begs the questions
of who will act as the independent analyst and who will set out the options.

In relation to part (c¢) of the recommendation, the Associate notes that, in their
submissions to the Commission made after the circulation of the draft report, the
Attorney General’s Department and DFAT made clear that the approach suggested
in this recommendation’s third bullet point would be problematic. Certain private
sector groups also agreed that it would not be a workable proposition to conduct a
new analysis at this stage. On the basis that the Commission has heard that the idea
1s unworkable, the Associate believes it should not form the basis for a
recommendation in the report.
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Recommendation 7

To enhance transparency and public accountability and enable better decision making
regarding the negotiation of trade agreements, the Department of Foreign Affairs and
Trade should publish estimates of the expenditure incurred in negotiating bilateral and
regional trade agreements and multilateral trade agreements. These should include
estimates for the costs of negotiating recent agreements.

The Associate considers that the Commission’s attempt to quantify the cost to the
Australian Government of negotiating trade agreements is both outside the scope of
the report’s terms of reference and inappropriate in any discussion of the process of
negotiating trade agreements. In chapter 7, the Commission report includes the
following paragraph:

In considering the overall costs and benefits of BRTAs, the costs of negotiating such
agreements need to be taken into account. While in some cases they will small relative
to other costs and benefits, they may be important where agreements are more finely
balanced (for example, with smaller countries). An understanding of the costs of
negotiations is also important for determining the extent to which disciplines should be
placed on the negotiating process to bring about swifter outcomes. The provision of
estimates of the costs incurred in developing the various trade agreements Australia is
or has been pursuing could also help to establish the appropriateness of the balance of
government resources directed towards the different negotiations, as well as between
trade negotiations and other government priorities. (page 109)

The Associate disagrees with several aspects of what he perceives to be the thinking
that underlies the language of the paragraph. First, the Associate does not consider
that the cost of negotiating a trade agreement is important as an element of judging
its value. Second, in the case of modern trade agreements, he does not believe that it
is currently possible to conduct a meaningful assessment of broader ‘benefits’ to be
measured against ‘costs’. Finally, he does not consider it realistic to suggest that any
government is going to set itself a time limit on how long it would be willing to
negotiate a trade agreement in order to ensure that the cost of the negotiation would
be kept within some pre-determined limit.

The Associate argues that the cost of negotiating a trade agreement is no measure of
whether the agreement is worthwhile, citing WTO negotiations as an example. The
Uruguay Round lasted effectively from when it was first mooted in 1982 until the
end of 1993. The Associate argues that the round entailed eleven years of flying
scores of Australian negotiators half-way across the world to one of the most
expensive destinations on the face of the globe, but that most people would say the
Uruguay Round was well worth it, no matter what the cost.

THE ASSOCIATE 323
COMMISSIONER’S
VIEWS



When DFAT officials were requested, as a part of this study, to provide estimates of
the cost of trade agreement negotiations, they replied that currently they are unable
to do so given the policy integration in the Department where trade is mainstreamed
across the Department’s operations. The Associate considers that the DFAT
response to the Commission, which is reproduced in the report, is understandable.

Recommendation 8

The Australian Government should examine the potential to further reduce existing
Australian barriers to trade and investment through unilateral action as a priority over
pursuing liberalisation in the context of bilateral and regional trade agreements. The
Government should not delay beneficial domestic trade liberalisation and reform in
order to retain ‘negotiating coin’.

In the Associate’s view, unilateral reform might be a sound approach, but there is
no reason why it should be given priority status over BRTAs or multilateral trade
negotiations, particularly as in his view its unilateral character makes it inherently
insecure for the business community. The Associate notes that liberalisation that is
unilateral completely preserves the government’s policy space and what has been
done can readily be undone if the government is not somehow legally bound to
maintain a liberal trading environment. He argues that what keeps Australian
officials from raising our applied tariffs is not the WTO, where, for example,
Australia’s bound tariff rate for passenger automobiles is 40 percent ad valorem.
Rather, in the Associate’s view, in most cases it is our BRTAs that legally bind the
country to a liberal tariff environment. The Associate considers that the same can
also be said about services trade, where the top-down, negative list approach
followed in certain BRTAs precludes the introduction of protectionist or
discriminatory measures.

The Associate believes that the Commission’s focus on unilateral liberalisation also
ignores the political economy considerations that often dictate that political support
for liberalisation is conditioned on perceptions of reciprocal liberalisation in our
trading partners.

The Associate also considers that there is also no need for the second part of this
recommendation, as there are no concrete examples of the Australian Government
delaying domestic trade liberalisation and reform in order to retain negotiating coin.
He further notes that DFAT’s second submission categorically denies that this could
be the case.
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Recommendation 10

The Australian Government should lend support to initiatives directed at the
establishment of domestic institutions in key trading countries to provide transparent
information and advice on the community-wide impacts of trade, investment and
associated policies.

The Associate does not support the inclusion of this recommendation in the
Commission’s report because he considers that it is outside the scope of the terms of
reference. In addition, because the Associate does not believe it is currently possible
for ‘transparency agencies’ to produce meaningful communitywide impact studies
(at least insofar as modern BRTAs are concerned), he also does not accept the
recommendation on substantive grounds.

A.2 Findings made in the report

Finding 7.2

Although a major departmental activity, no useful information is publicly available
regarding the staffing and other costs incurred by the Department of Foreign Affairs
and Trade in pursuing BRTAs.

The Associate disagrees with this finding on several grounds. First, as noted above,
he considers it inappropriate to judge the value of a trade agreement on the basis of
what it costs the government to negotiate the deal. He thus questions why
information on DFAT negotiating costs would be useful. Second, he considers that
the statement is an opinion and that it is incorrect to classify it as a finding. Finally,
he considers that the ‘cost of negotiation’ question is outside the report’s terms of
reference.

Finding 11.2

Unilateral reform is the most direct means for reducing Australia’s trade and investment
barriers. Pursuit of BRTAs can create incentives to delay unilateral reforms as well as
entailing administrative and compliance costs.
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The Associate objects to this finding on several grounds. First, he considers that it
ignores the fact that political economy considerations often require domestic
reforms to be couched as reciprocal actions undertaken in response to gains in
overseas markets through a trade agreement. Second, as noted above, he considers
that purely unilateral reform is inherently insecure from a business perspective,
since the government of the day is completely able to reverse the reform if it is not
legally bound to maintain it. Finally, he views it is another example of an opinion
incorrectly classified as a finding. He argues that it is not a factual finding that
pursuit of BRTAs can delay unilateral reforms as concrete evidence of this does not
exist.

Findings 14.1 and 14.2

There does not appear to be an underlying economic problem that necessitates the
inclusion of ISDS provisions within agreements. Available evidence does not suggest
that ISDS provisions have a significant impact on investment flows.

Experience in other countries demonstrates that there are considerable policy and
financial risks arising from ISDS provisions.

The Associate objects to both of these findings and notes that the reasoning behind
them underlies the Commission report’s recommendation that ISDS provisions
should not be included in Australia’s BRTAs. The Associate’s reasons for arguing
in favour of maintaining the option of including ISDS in BRTAs are detailed
earlier. In the context of Australian BRTAs with certain developing countries, the
Associate believes that the potential benefits to our investors of ISDS clearly exceed
the downside risk to the Australian Government.

In the view of the Associate, the possible invocation of fair and equitable treatment
provisions in an ISDS case involving alleged indirect expropriation is analogous to
the WTO concept of nullification and impairment where a WTO Member’s
‘reasonable expectations’ have been undermined by the policy actions of another
Member. An investor might not be able to count on securing his or her
government’s support for a dispute and, in the Associate’s view, should have the
right to pursue relief through ISDS. In relation to the finding concerning other
countries’ experiences with ISDS, as noted earlier, the Associate considers that the
appropriate response is to ensure that BRTA provisions are drafted carefully enough
to preclude challenges to what might be considered to be ‘off limits’ regulatory
areas.
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A.3 Other matters

Trade diversion

In chapter 8, the Commission report maintains that trade diversion from BRTAs
potentially remains a practical issue. Other references to possible trade diversion are
found elsewhere in the text of the report, including in comments received in
submissions made to the Commission. The Associate disagrees that trade diversion
is a practical issue, citing the reasons laid out in two submissions made to the
Commission in the course of the report’s preparation.

The first submission, by Peter Lloyd, which is referred to on page 119 of the report,
stated:

There are two further reasons why trade analysts in Australia need not waste time on
attempts to assess trade diversion costs. The first reason is that, as the number of
trading preferential partners with whom we trade in the market for any importable
expands as the number of agreements expands, the possibilities of (harmful or
beneficial) trade diversion diminish. With multiple partners, trade diversion must have
diminished considerably since the signing of the first agreement with New Zealand in
1983. If Australia does sign an agreement with the republic of China in the near future
that is reasonably comprehensive in terms of commodity coverage and depth of cut, we
can forget about trade diversion as China is the least-cost supplier of so many of the
imported manufactures subject to border barriers.

The second reason is Australia’s MFN barriers to imports of goods have been greatly
reduced in the last twenty years. For both goods and services markets, Australia is now
one of the most open economies in the world. Apart from the two partners, New
Zealand and Singapore, Australia’s barriers to imports of goods and services are
generally lower than the barriers to goods and services exported from Australia into the
markets of the partner countries. To put it another way, our concern with the effects of
bilaterals and regions on market access should be primarily with the effects on our
export market rather than on our import market. (sub. 3, pp. 3-4)

The second, submitted by the Centre for International Economics in September
2010, following the issuance of the draft Commission report, stated:

Furthermore, the Commission’s quantitative analysis does not appear to take into
account policies — such as the presence of other FTAs or unilateral action — that can
act to reduce the amount of trade diversion attributable to any one single FTA.

For example, as a country’s FTAs increase in number, the effective liberalisation will
eventually approach multilateral liberalisation. Hence the quantum of trade diversion
will be lower with each additional FTA. By way of example, Australia’s existing FTAs,
with ASEAN, Chile, New Zealand and the US, sees 30 per cent of Australia’s total
(import and export) merchandise and service trade in 2008 being subject to preferential
trade liberalisation. If Australia concluded FTA negotiations with China, Japan and
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South Korea then a further 32 per cent of total trade would be covered by FTAs. Hence
these seven FTAs could see some 62 per cent to total Australian trade being subjected
to preferential trade liberalisation; well on the way to achieving multilateral
liberalisation. (sub. DR75, p. 12)

BRTAs and regional integration

At the end of chapter 10, the Commission report sums up with the following final

paragraph:
In terms of integration, possible outcomes are mixed. On the one hand, economic
integration can occur between members to an agreement. Additionally, bilateral
agreements may evolve into larger agreements and, over time, become a means to
achieve wider economic integration. For example, the Canada-US bilateral agreement
can be seen as a predecessor to the broader NAFTA agreement. On the other hand, as
discussed in chapter 13, little use has been made of accession clauses to expand
existing agreements. Further, the extent of broader regional integration (as observed in
trade flows) and the economic benefits that arise depend on the openness of the
agreement in question. In particular, the Commission’s econometric analysis suggests
that, insofar as they focus trade towards a partner country, preferential agreements can
detract from broader regional integration, while agreements based on open regionalism,
such as APEC and to a lesser extent the previous ASEAN (CEPT) agreement in the
Asia-Pacific, appear to foster economic and regional integration.

The Associate has several comments on this paragraph. First, he notes that, while
the original ASEAN CEPT scheme might have been considered by some to be
‘preference lite’, more recent ASEAN agreements like ATIGA and ASEAN trade in
services rules have more in common with other BRTAs in the region than they do
with APEC. Second, in his view, APEC is not an ‘agreement’ that should be
compared to what most people would regard as a trade agreement. Finally, the
Associate also emphasises that he considers that there are a number of cases where
bilateral agreements have served as building blocks for broader regional integration
initiatives. In addition to the move from Canada-USA FTA to NAFTA, ASEAN’s
numerous bilateral agreements with China, Japan, South Korea, India and Australia
& New Zealand have created the basis for broader regional integration discussions
through CEPEA. Originally bilateral-only agreements between Singapore and the
USA, Australia and New Zealand have greatly facilitated the Trans-Pacific
Partnership negotiations.
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Non-economic BRTAs

At the end of chapter 11, the Commission report includes a paragraph that reads:

However, were a proposed BRTA not justified on economic grounds, the Commission
does not consider it desirable for non-economic interests to be used as the justification
to enter an agreement, as there are potentially more appropriate methods for achieving
security and strategic objectives available. In such cases, it is preferable to use other
arrangements to further the non-economic objectives in question and avoid incurring
the net economic cost of entering a BRTA.

The Associate notes that, during the study, a number of submissions and
interviewees commented that there are often political motives for choosing to
negotiate BRTAs; however, at no point did anyone suggest to the Commission that
Australia has negotiated — or would consider negotiating — a BRTA that could not
be justified on economic grounds. The Associate recognises that one might disagree
with the feasibility study findings or other claims made about a particular
agreement, but considers that to be an entirely different matter.
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B Public consultation

The Commission received the Terms of Reference for this study on 27 November
2009. In line with its normal study procedures, the Commission has actively
encouraged public participation.

« Soon after receipt of the Terms of Reference, it advertised the study in national
and metropolitan newspapers and sent a circular to people and organisations
thought likely to have an interest in the study.

o In December 2009, it released an issues paper to assist those wishing to make
written submissions. 61 submissions were subsequently received before the
release of the Draft Report and a further 40 after its release (see table B.1 below).

o« As detailed in table B.2, the Commission met with various domestic
stakeholders and government agencies.

e« On 17 May 2010, the Commission convened a workshop in Canberra to gain
feedback on a draft of two quantitative analysis undertaken for the study.
Participants who attended the workshop are listed in table B.3.

o The draft report was released on 16 July 2010 and set out the Commission’s
preliminary views on the matters under reference.

« Further feedback was received at a policy forum hosted by the Crawford School
of Economics and Government at the Australian National University held on 25
August 2010.

« A roundtable focussing on Investor State Dispute Settlement (ISDS) was held on
29 September 2010 (participants are listed in table B.4).

The Commission would like to thank all those who have contributed to the study.
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Table B.1 Submissions received

Participants Submission no.
AFG Venture Group DR69
Aisbett, Dr Emma and Bonnitcha, Jonathan 45
American Chamber of Commerce in Australia 58
APRA / AMCOS (Australasian Performing Rights Association
Limited and Australasian Mechanical Copyright Owners Society) 27
AusAID 46
Austrade 52
Australia and New Zealand Banking Group Limited (ANZ) 57
Australian Chamber of Commerce and Industry DR&7
Australian Chamber of Commerce, Singapore (AustCham) DR7
Australian Council of Trade Unions 19, DR80
Australian Dairy Industry Council 38
Australian Fair Trade and Investment Network 33, DR68
Australian Federation Against Copyright Theft 25
Australian Industry Group 7
Australian Manufacturing Workers' Union 21, DR72
Australian Plantation Products and Paper Industry Council’s (A3P) DR64
Australian Pork Limited DROI1
Australian Publishers Association 12
Australian Sugar Industry Alliance 15, DR93
Bosworth, Malcolm and Trewin, Ray 32, DR92
Business Council of Australia 41
Cattle Council of Australia DR97
Centre for International Economics DR75
CFMEU (Construction, Forestry, Mining and Energy Union) 18, DR90
Cherry Growers of Australia Inc 26
Copyright Agency Limited 34
CPSU-SPSF (Community and Public Sector Union — State Public
Services Federation Group) 22
Cutbush, Greg DR&9
Dela Rama, Maria 9
Department of Agriculture, Fisheries and Forestry 6, DR95
Department of Foreign Affairs and Trade 53, DR98
Department of Innovation, Industry, Science and Research DRY%4
Department of the Premier and Cabinet Western Australia 37
Edwards, Geoffrey DR&1
(Continued next page)
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Table B.1 continued

Participants Submission no.
Elek AM, Dr Andrew 44,54, DR74
Employers and Manufacturers Association Northern Inc 11
Eslake, Saul and Cornish, Peter 59
Ford Motor Company of Australia Limited 51
Fox, Prof Kevin DR66
Government of South Australia 56
Mahony, Greg, Public Policy Institute, Australian Catholic University DR78
Heydon, Ken DR65
Horticulture Australia Ltd, Office of Horticultural Market Access 39, DR70
International Legal Services Advisory Council DR96
IP Australia 24
Joint submission — ACTU and AFTINET DR100
Joint submission — Australian Digital Alliance and the Australian
Libraries Copyright Committee DR79
Joint submission by Bill Carmichael, Greg Cutbush, Denis Hussey
and David Trebeck 43, 55, 60
Joint submission by nineteen Australian and New Zealand
business leaders and economists 5,23, DR86
Kantor, Mark DR62
Law Council of Australia 47,48, DR84
Lehmann, Prof Jean-Pierre 29
Lloyd, Prof Peter 3, DR77
LyondellBasell Australia 16
Moir, Dr Hazel V J DR76
Music Council of Australia 35, DR88
Music Industry Piracy Investigations 28
National Farmers' Federation 13, DR85S
National Institute of Accountants 20
Nottage, Associate Prof Dr Luke DR63
O’Donnell, Carol 2, DR101
Office of International Law, Attorney-General’s Department DR&3
O’Toole, Melanie 50
Ravenhill, Prof John 36
Richardson, Prof Martin 8
Robertson, Dr David 42
Rural Industries Research & Development Corporation 10
Sheepmeat Council of Australia DR73
(Continued next page)
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Table B.1 continued

Participants

Submission no.

Stevenson, James

Stoeckel, Dr Andrew

Telstra Corporation Ltd

The Institute of Chartered Accountants in Australia
Thomson, Graeme

Tienhaara, Dr Kyla

Trebeck, David

Universities Australia

Van Harten, Prof Gus

Victorian State Government

Winemakers’ Federation of Australia

14
30
31,49

DR&2
DR67
61
17
DR99
40

Table B.2 Visits and Meetings

Attorney-General’s Department

AusAID

Austrade

Australia China Business Council

Australian Business Foundation

Australian Chamber of Commerce and Industry
Australian Council for International Development
Australian Industry Group

Australian Institute of Architects

Australian Services Roundtable

Business Council of Australia

Capling, Prof Ann

Dairy Australia

Department of Agriculture, Fisheries and Forestry

Department of Broadband, Communications and the Digital Economy

Department of Foreign Affairs and Trade
Department of Premier and Cabinet
Gallagher, Dr Peter

European Australian Business Council
Federal Chamber of Automotive Industries
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Federation of Automotive Products Manufacturers

Group of nineteen Australian and New Zealand business leaders and economists
Hall, Mr Peter

Institute of Chartered Accountants of Australia
International Trade Services

IP Australia

ITS Global (Alan Oxley and Kristin Bonidetti)

Law Council of Australia

Lowy Institute

Meat and Livestock Australia

Medicines Australia

Minerals Council of Australia - Stephen Deady
Mortimer AO, Mr David

National Association of Testing Authorities (NATA)
National Farmers’ Federation

New South Wales Business Chamber

PACIA (Plastics and Chemicals Industries Association)
Ravenhill, Prof John

Standards Australia

The Centre for International Economics

The Treasury

Trade Queensland and Queensland Treasury (teleconference)

Victorian Government (Department of Innovation, Industry & Regional Development and

Department of Premier and Cabinet)

Table B.3 Modelling workshop — Canberra 17 May 2010

Matthew Harding AusAID
Yeon Kim Australian Bureau of Agricultural and
Resource Economics
Arnold Jorge AusAID
Amy Schwebel (video) Australian Council of Trade Unions
Ian Manning (video) Australian Council of Trade Unions
Nicole Forrester Australian Industry Group
Prof Peter Drysdale Australian National University
Prof Ron Duncan Australian National University
Dr Shiro Armstrong Australian National University
(Continued next page)
PUBLIC

CONCULTATION



Dr Andrew Elek AM
Dr Ray Trewin
Dr David Vanzetti

Prof Philip Adams (video)
Elizabeth Howard

Jan Adams

Brent Perkins

Ron Wicks

Karen Gilmour

Liangyue (Li) Cao

Daniel Bunting

Qun Shi

Prof Christopher Findlay
Associate Prof Russell Hillberry
Assistant Prof Terrie Walmsley
Prof Peter Lloyd (video)
Malcolm Bosworth

Dr David Robertson

Patricia Scott (Commissioner)
Andrew Stoler (Associate Commissioner)
Paul Gretton

Patrick Jomini

Australian National University
Australian National University

Australian National University

Monash University

Department of Agriculture, Fisheries
and Forestry

Department of Foreign Affairs and Trade
Department of Foreign Affairs and Trade
Department of Foreign Affairs and Trade
The Treasury

The Treasury

The Treasury

The Treasury

University of Adelaide

University of Melbourne

University of Melbourne

University of Melbourne

Productivity Commission
Productivity Commission
Productivity Commission

Productivity Commission

Table B.4 Workshop — Canberra 29 September 2010

Harvey Purse (video)
Stephen Bouwhuis

Amy Schwabel (video)
Dr Emma Aisbett

John Larkin

Kim Debenham

Angela McGrath
Nirmalan Amirthanesan

Dr Luke Nottage
Perry Shapiro

AFTINET

Attorney-General’s Department,
Office of International Law

Australian Council of Trade Unions
Australian National University
Department of Foreign Affairs and Trade
Department of Foreign Affairs and Trade
The Treasury

The Treasury

University of Sydney
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