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Harmonisation of explosives legislation 
11.1
Nature of problem and case for reform

The regulation of explosives in Australia involves multiple instruments across a range of activities and uses. In regard to the land transport of explosives, a uniformly adopted national code — the Australian Code for the Transport of Explosives by Road and Rail — has applied since 2010 and is currently in its third edition (AEC 3). The use of explosives is also covered by various codes of practice and by separate legislation in most States and Territories. 

A number of economically significant industries are affected by explosives regulation, including the chemicals sector, mining, engineering and construction, and transport. In 2008, as part of a broader review of the regulatory framework for chemicals and plastics, the Commission examined explosives transport regulation and the regulation of security sensitive chemicals (such as security-sensitive ammonium nitrate) (PC 2008b). 

The report observed that there were considerable differences in regulation across jurisdictions in both areas and that these differences imposed unnecessary costs on firms, particularly those involved in transport across jurisdictional boundaries:

Unlike dangerous goods, there is no national model to guide jurisdictional explosives legislation and regulations for the land transport of explosives and there is no formal commitment by jurisdictions to implement AEC uniformly. Hence, important regulatory differences remain. (PC 2008, p. 177)

At the time of the Commission’s 2008 review, interjurisdictional regulatory differences in regard to transport of explosives included external signage requirements, restrictions on joint carriage of explosives and detonators, products defined as explosives and licensing regimes for trucks and drivers. Some jurisdictions also maintained requirements that seven days notice be given for the transport of explosives into the jurisdiction. 

Mining industry participants observed during the Commission’s 2008 review that the additional regulatory costs were particularly onerous because the industry’s global competitors generally did not face multiple regulatory regimes.

Material provided by COAG officials to the Commission indicates that problems persist in the regulation of explosives across a range of activities and uses. These include:
· limited mutual recognition of authorisations of explosives products or explosives licenses across jurisdictions 

· absence of an agreed definition of explosives, leading to problems in the application of international standards
· inconsistent use of regulatory tools such as Australian standards, the Australian Explosives Code and the Australian Dangerous Goods Code.
Reform in this area is made particularly difficult by the multiple objectives of regulation (including national security, occupational health and safety and environmental protection) and the diverse stakeholders involved. 
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Potential reform and possible gains

Potential further reforms include:

· further reform of explosives laws (whether by way of applied law, model law or harmonised law) to modernise controls on activities including import and export, manufacture, storage, transport, sale, use, disposal and destruction
· possible incorporation of explosives transport regulation into the broader dangerous goods regime
· further consideration of alignment with international regulations, particularly UN Model Regulations. 

The Commission considered further reforms in regard to explosives transport in its 2008 report. It recommended that, as a first step, AEC 3 should be uniformly adopted. Subsequent further processes to develop uniform legislation and regulations were also recommended. 

Improved governance arrangements and more nationally consistent regulatory outcomes in explosives transport regulation were seen to be needed before an amalgamation with dangerous goods regulation would be prudent. The report stated:

… in view of the achievement of nationally consistent dangerous goods transport regulations, combining their policy development with the more problematic explosives regulations may place these benefits at risk at this time. Improved governance arrangements and more nationally consistent regulatory outcomes in explosives transport regulation are needed before an amalgamation with dangerous goods would be prudent. The potential benefits of such an amalgamation further emphasise the importance of the current review of the AEC, and the Commission’s proposed review of the entire explosives transport regulatory framework, delivering consistency between jurisdictions. (PC 2008b, p. 194)

The Australian Forum of Explosives Regulators (AFER) is the lead body which provides recommendations to governments by way of the Workplace Relations Ministers Council (WRMC) through Safe Work Australia, on the development of a nationally consistent framework for regulating the safety and security of explosives in Australia. The Commission’s report recommended that, following a review of the Australian Explosives Code by AFER:

The AFER should then immediately undertake a review of jurisdictional legislation and regulations for explosives transport, with the aim of achieving nationally consistent legislation and regulations to complement the uniformly adopted technical code. Any technical code issues not adequately resolved in the current review of the Australian Explosives Code (AEC3), should also be considered. (PC 2008b, p. 194)

The Commission did not attempt to model the benefits accruing from further reform in this area as part of its 2008 review.
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What has been achieved 

Some progress has been made since 2008 in reforming the regulation of the transport of explosives. 

Most notably, the uniform adoption of AEC 3 has occurred. AFER has updated the Australian Code for the Transport of Explosives by Road and Rail to AEC 3, and this was endorsed by the WRMC on 3 April 2009. The AEC became mandatory across jurisdictions in 2010.
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Achieving effective reform in the future

As discussed in the Commission’s 2008 review, further reform in this area is likely to hinge on having effective processes. Given the entrenched and long-standing nature of problems, some coordination at a national level will continue to be needed. Conducting a comprehensive review of explosives regulations and legislation with the aim of achieving better regulatory outcomes would appear to be the logical next reform step (PC 2008b). 
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