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Harmonisation of conduct requirements
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 SEQ Heading2 1
Nature of problem and case for reform

Reforms to occupational licensing have been undertaken as part of the Seamless National Economy National Partnership in order to remove impediments to labour mobility for selected occupations. This has involved the development of the National Occupational Licensing System (NOLS) (discussed further in section 10) which furthers earlier mutual recognition reforms. 
However, while national licences exist under the NOLS, the requirements placed on the manner in which licensees can operate their business — known as ‘conduct requirements’ — continue to vary between jurisdictions. These variations limit the potential gains from NOLS. 
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Potential reform and possible gains

In its 2009 research report Review of Mutual Recognition Schemes, the Commission considered that:
… extending mutual recognition to some ‘manner of carrying on’ requirements warrants consideration. At the moment, individuals or businesses seeking to provide services into a second jurisdiction face having to duplicate their operations across the border in terms of: registration; principal office; trust fund; complaints process; and fidelity fund. This creates unnecessary compliance costs for service providers, particularly those operating in border towns, servicing customers via the internet or providing short-term services on a ‘fly in, fly out’ basis. The particular needs of these ‘cross-border’ businesses could be accommodated better within mutual recognition laws. (PC 2009b, p. XXXVIII)

The Commission noted that conduct requirements often acted as a greater impediment to the mobility of service providers than the need to re-register and obtain a second occupational licence: 

A real estate agent operating as a sole trader in Victoria and New South Wales, for example, currently needs to: maintain two registered offices; operate two, separately audited, trust accounts; contribute to two fidelity funds; and adhere to two sets of professional conduct regulations. (PC 2009b, p. 222-3)
This suggests that in order to effectively remove barriers to mobility for licenced occupations, and obtain the gains sought from reform, conduct requirements must also be harmonised in some way. 
However, in its earlier review of mutual recognition schemes in 2003, the Commission had reservations about the benefits from mutual recognition of conduct requirements (PC 2003). It observed that the exception of such requirements from mutual recognition schemes:
… ensures a government can regulate all those practising registered occupations in its jurisdiction effectively and consistently, using its own regulatory mechanisms. Applying mutual recognition obligations to those regulations would generate extensive complexity and could undermine the quality and reliability of service delivery. In addition, such an application would generate few benefits, given that the regulatory differences do not represent much of an impediment to occupational mobility. (p. 237)

Different views on the policy issues posed by jurisdictional conduct requirements relate back to questions surrounding which level of government is best placed to regulate these activities. As noted in the Commission’s 2004-05 Annual Report:
There is no single ‘best’ model for assigning functions between governments … Moreover, changing circumstances may make it desirable to realign functions over time. Furthermore, however carefully functions are allocated, substantial interaction and cooperation among governments are likely to be necessary to ensure the effective funding and delivery of services. (PC 2005b, pp. 4-5)
The nature and assignment of functions between levels of government would need to be reviewed over time as changes in the economy (arising from both internal and external pressures) highlight constraints in economic activity. 

While the Commission has not quantified the possible gains in this area, given the existence of mutual recognition of licences, and moves to a national licensing system (section 10), it is likely that the additional gains from this reform would be relatively minor in comparison to some other reform areas. 

9.

 SEQ Heading2 3
What has been achieved 

Work on the harmonisation of conduct requirements has commenced through the Consumer Affairs Forum (CAF) Conduct Harmonisation Project. The CAF is a working group of Commonwealth and State and Territory Ministers which was formed following the implementation of revised Ministerial Council arrangements in 2011.
For its part, the Commission has not been in a position to make any specific recommendations as to how conduct requirements for occupations should be regulated by various State and Territory Governments. 
However, the Commission (2005c) found that the fragmented approach to the registration and accreditation of health professionals resulted in duplication and higher administrative costs; undermined geographical mobility of practitioners; and resulted in inconsistencies in the standards of registration and accreditation applying to practitioners. Subsequently, COAG implemented substantial reforms to the system of registration and accreditation in Australia. The Commission estimated that these reforms could lead to an increase in the productivity of health service provision, corresponding to annual savings of around $160 million in the long term (PC 2012b). 
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Achieving effective reform in the future

Current reforms of conduct requirements are closely tied to broader reforms of national occupational licensing. 
The Commission’s 2009 research report Review of Mutual Recognition Schemes suggested one option to enhance occupational mobility by reducing barriers created by differing conduct requirements — the mutual recognition of most aspects of conduct requirements:
One option is to allow most aspects of ‘service provider’ requirements imposed by one jurisdiction to be mutually recognised by another. This would avoid the risk that regulatory duplication and heterogeneity create impediments to the mobility of services. Under this model, similar to the forthcoming EU framework for a single internal market for services, a business providing services across a border would continue to be regulated, in the main, by its home jurisdiction. However, host jurisdiction requirements would continue to apply in limited cases, justified by community interest. (PC 2009b, p. XXXVIII)

Given the continuing delays in implementing the first tranche of NOLS, associated delays in progressing conduct requirement reforms seem likely.
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