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Superannuation Inquiry: Queen’s Counsel opinion on the Fair Work Commission 

 

Dear Deputy Chair and Commissioner, 

The Productivity Commission’s Draft Report, Superannuation: Assessing Efficiency and 
Competitiveness, offered a view that that default super fund selection should be removed 
from the remit of the Fair Work Commission (FWC) in favour of a new body.  

In support of this view the Draft Report questioned whether the FWC was suited to making 
merit-based assessments of superannuation products. 

ISA has responded to the Draft Report’s criticisms of the FWC as a venue for default selection 
in our submission.  

In addition, ISA recently requested Mr Warren Friend QC to review the Draft Report’s 
arguments and to offer an opinion as to the suitability of the FWC for selecting default funds. A 
full copy of that opinion is enclosed. 

We wish to draw attention to two aspects of Mr Friend’s opinion: the institutional 
characteristics of the FWC that help make it a suitable venue for default selection, and the 
importance of the 2012 amendments to the Fair Work Act for understanding how the FWC 
would conduct selection if it were allowed to operate as intended. 

In relation to the characteristics of the FWC, Mr Friend highlights the independence of FWC 
members and the transparency of its deliberations: 

“…once appointed, [Fair Work] Commission members are completely independent. 
Their allegiance is to the FW Act and the law. This independence is promoted by the 
fact that regular Commission members are generally appointed on a full-time basis, 
they have tenure until the age of 65, and receive a high remuneration. This means that 
members need not seek outside income, and need not curry favour with potential 
future employers.” (Para 57) 

“Another feature of the [Fair Work] Commission’s work is its transparency, meaning 
that it operates in public as much as possible. The FWC is required by law to act in a 
way which is “open and transparent.” As part of that obligation, if (as usually occurs) 
the Commission holds hearings, it must, subject to limited exceptions similar to those 
applied by courts, hold them in public.” (Para 67) 

 30 November 2018 
 

 Karen Chester, Deputy Chair 
 Angela MacRae, Commissioner  
 Productivity Commission 

 
 By Email 



 

Industry Super Australia Pty Ltd ABN 72 158 563 270, 

Corporate Authorised Representative No. 426006 of Industry Fund Services Ltd  

ABN 54 007 016 195 AFSL 232514 

www.industrysuperaustralia.com 

These are among the features that make the FWC preferable to the body recommended by the 
Draft Report. The tenure and remuneration levels of FWC members, who would form the 
majority of a functioning Expert Panel, secures a degree of independence from external 
pressures that the periodic appointment of fixed-term panel members cannot.  

In addition, the transparent nature of the FWC’s decision making – which would involve a 
public process of collecting and testing evidence, together with the availability of judicial 
review of decisions on appeal – is more conducive to securing merit-based outcomes that 
command public confidence than one in which Ministerial appointees alone announce final 
decisions that are subject only to judicial review of procedure.   

On the implications of the 2012 amendments to the Fair Work Act, Mr Friend emphasises how 
they will give added priority to member interests: 

“The 2012 amendments have now given the Commission specific direction on how to 
nominate funds in an award. In particular, the “best interests” test has been enshrined 
in law as the test to be applied when determining, first, which superannuation 
products will be placed on the List and the Schedule, second, which products (drawn 
from the List) will be named in an award.” (Para 71) 

Further, Mr Friend found unpersuasive the argument of the Draft Report that the FWC is 
irreversibly flawed as a default selection venue because of past concerns with resolving 
disputes and industrial precedent: 

“…the PC’s criticism is misdirected, in that it is historical. The real question is whether 
the current system, as it exists in light of the 2012 amendments, promotes member 
benefit. We think that it clearly does, or at least will, once it is allowed to function as 
intended. In particular, the PC’s historical concerns about merit and about potential 
conflicts have been specifically addressed: the FWC is now explicitly required to make 
decisions in the “best interests” of members, and it is not limited to acting on the 
motion of the industrial parties.” (Para 77) 

In summary, Mr Friend concludes that the FWC possesses strong characteristics of 
independence, transparency and fairness of process.  Mr Friend supported this view by, among 
other things, noting the judicial deference afforded to the FWC’s decisions (Para 54).  These 
characteristics of transparency, independence, and fairness of process, applied in the context 
of the obligations on the FWC legislated in 2012 to prioritise the best interests of members, 
makes it an appropriate institution for default superannuation fund selection. 

We would welcome the opportunity to discuss further the issues raised by Mr Friend’s opinion 
and their implications for the Commission’s Final Report. 

Yours sincerely,  

Zachary May 
Director of Policy 
 












































