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EXECUTIVE SUMMARY 
 

ACCI welcomes the opportunity to make a submission to the Productivity 
Commission inquiry into Australia’s workplace relations framework. 

The Productivity Commission has noted that “[t]he current structure is a product of 
history and social preferences” 1 and that it has not been tasked with simply 
evaluating the current system and considering improvements. The Productivity 
Commission has correctly described the task before it as going “beyond evaluating 
the current system to consider the type of system that might best suit the Australian 
community over the longer term”.2 

This task involves considering different reform propositions. Rather than looking 
exclusively at what we have, the Productivity Commission must look for what we 
need. Australia will not be served well by solutions confined by the current 
framework or that merely ”tinker around the edges”. Rather, ACCI recommends that 
the Productivity Commission consider reform options somewhere between 
wholesale deregulation and the complex system in place today. The task ahead 
requires emulating the policy reform trajectory that commenced in the 1990s. 

To be clear, ACCI does not seek a completely deregulated system, underpinned only 
by common law. Such an approach would represent a significant departure from our 
current system and has potential for unintended consequences. However the 
current arrangements – intertwining the National Employment Standards, minimum 
wages, award conditions and agreements produced through restricted bargaining 
options – fails to deliver a simple framework. The current complexity and regulatory 
overlay is counterproductive and unsuitable for future conditions. 
 
ACCI believes the workplace relations framework should complete the evolution 
from the centralised system of compulsory conciliation and arbitration of the past. It 
should become a truly decentralised system of collective and individual agreements 
underpinned by a simple safety net of minimum standards.  
 
ACCI supports the national minimum wage and is not advocating for it to be cut. The 
national minimum wage should continue to be adjusted annually. There must be 
rationalisation of award content as we move toward legislated minimum standards 
that provide the foundation for agreement making.  
 
Bargaining should not be layered with prescription. It should instead be focussed on 
delivering wages and conditions linked to productivity, industry and regional 
conditions as well as employee and employer circumstances at the enterprise 
concerned. To support this, a suite of agreement-making options must be available, 
including individual statutory agreements, with industrial action only a last resort. 
 

                                                      
1
 Issues Paper 1: Context, p. 1. 

2
 ibid., p. 2. 
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The workplace relations framework needs to strike a balance between protecting 
employees against unlawful behaviour and preserving the right of employers to 
manage their operations. Fundamental rights such as freedom of association and the 
freedom to contract must remain. 
 
To meet the challenges of the future, the workplace relations framework must be 
pro-employment, small-business friendly, responsive to changing domestic and 
international conditions and receptive to the needs of the unemployed and 
underemployed.  
 
ACCI has a broad membership and the Productivity Commission will receive 
submissions from ACCI’s members. Each ACCI member will bring their own focus to 
this Inquiry and ACCI commends their submissions to the Productivity Commission 
for its consideration. ACCI acknowledges that there may be some points of 
difference or areas of differing emphasis. ACCI’s submission is made without 
prejudice to the specific interests and views advanced by our members. 
 
ACCI and its members have long held a vision for a workplace relations framework 
that empowers employers and employees across the nation to work co-operatively 
and make decisions in their shared interests that lead to more jobs, higher living 
standards and a better future. 
 

 
ACCI’S RECOMMENDATIONS 
 

1. A framework with objects that not only protect those in employment but help 
the unemployed and underemployed become more competitive in the labour 
market. 
 

2. A flexible, simple safety net comprising: 

 A set of legislated minimum standards reflected in a Minimum Conditions 
of Employment Act (or equivalent). 

 A national minimum wage and industry rates of pay retained from 
awards, adjusted annually by the independent wage setting body. 

 Other award conditions adopted as terms and conditions of employment 
by agreement.  

 A full suite of agreement making options assessed against the legislated 
minimum standards and applicable industry pay rates retained from 
awards or the national minimum wage (for those who fall outside award 
classifications). 

 
3. The safety-net of legislated minimum terms and conditions to include: 

 maximum weekly hours; 

 requests for flexible working arrangements; 

 parental leave; 

 annual leave; 

 personal carer’s leave and compassionate leave; 
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 community service leave; 

 long service leave; 

 public holidays; 

 notice of termination and redundancy pay; 

 rest breaks; 

 minimum wages (including casual loading and piece rates). 
 

4. An appropriately balanced national minimum wage and compulsory industry 
rates of pay. 

5. Reform penalty rates. 
 

6. Include statutory individual agreements as part of a full suite of agreement 
making options. 
 

7. Simplify the bargaining framework, with: 
 

 processes that drive cooperative and productive negotiations; 

 agreement content limited to matters that pertain to the 
employer/employee relationship;  

 sensible limits relating to the taking of industrial action; and 

 streamlined agreement approval processes;. 
 

8. Exempt businesses with less than 20 employees from the unfair dismissal 
laws. 
 

9. Regulate workplace bullying within the WHS framework. 
 

10. Restore the longstanding ‘Freedom of Association’ protections and unlawful 
termination protections. 

 
11. Restore the Office of the Australian Building & Construction Commissioner 

(ABCC) with its full suite of powers. 
 

12. Balanced right of entry laws. 
 

13. Restore balance to transfer of business rules. 
 

14. Recognise the right to engage in contracting and labour hire arrangements. 
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1. ISSUES PAPER 1: CONTEXT 

1.1 The context in which this inquiry takes 

place 

If Australia’s workplace relations framework (WR Framework) is to be relevant in 
addressing current and future needs, it must be responsive to the economic and 
social challenges and opportunities we confront now as well as those we will 
encounter in the future.  Attention to driving productivity growth is essential if we 
are to improve upon Australia’s living standards and ensure Australia’s 
competitiveness within the global economy, particularly in new and emerging 
international markets. Our ageing population, growing unemployment (including 
youth and long term unemployment) and structural changes in the economy locally 
and globally also call for a recalibration of our national policy settings to better 
position us for sustained prosperity. 

There are a number of telling factors that highlight the case for change. Australia’s 
overall ranking on the World Economic Forum’s Global Competitiveness Index has 
deteriorated from a peak ranking of 15th place in 2009-10 to 22nd place in 2014-15.3 
The Chairman of the Productivity Commission has recently observed: 

It is evident … that Australia's productivity performance has fallen well behind 
that of most other developed economies for more than a decade. There are 
various reasons for this, including differences in the rate of investment growth.  
But the picture painted in the statistics calls for strong policy attention, 
particularly in the current era where the recent record terms of trade will no 
longer support continued income growth.4 

Australia’s economic vulnerabilities have been masked by the very strong prices 
received for mineral exports. The unprecedented high terms of trade swamped 
other economic facts and distributed a higher standard of living than otherwise 
affordable across the country.  It couldn’t last.   With mineral prices falling and 
mining investment contracting we are seeing the symptoms of our vulnerability 
emerging and continuing low levels of business investment outside the mining sector 
highlight a failure to diversify our capabilities to the extent necessary to cushion the 
impact. In its February 2015 Statement on Monetary Policy the Reserve Bank of 
Australia (RBA) observed that “[t]otal business investment is expected to fall over 
the next two years as the large decline in mining investment offsets a recovery in 
non-mining investment”5 and that “[t]here continues to be significant uncertainty 
around the timing and strength of the expected pick-up in non-mining business 
investment growth”.6 

                                                      
3
 World Economic Forum, The Global Competitiveness Report 2014-2015. 

4
 Productivity Commission. (2014). Productivity Update, April 2014. 

5
 Reserve Bank of Australia, Statement on Monetary Policy, February 2015, p. 75. 

6
 ibid., p. 76. 

http://www.weforum.org/reports/global-competitiveness-report-2014-2015
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Australia is trade exposed.  Reliant upon local and international business investment 
to support jobs, economic growth and high living standards, we need to diversify our 
economy, reduce our reliance on any one sector and seek to capitalise on demand 
from the growing middle class across Asia. As is observed in the Competition Review 
Draft Report: 

The rise of Asia and other emerging economies provides significant 
opportunities for Australian businesses and consumers, but also poses some 
challenges. A heightened capacity for agility and innovation will be needed to 
match changing tastes and preferences in emerging economies with our capacity 
to deliver commodities, goods, services and capital. We need policies, laws and 
institutions that enable us to take full advantage of the opportunities offered.7 

Australia’s hosting of the 2014 G20/B20 has brought the need for workplace 
relations reform into the spotlight. The 1.8 per cent growth target set by the G20 
Finance Ministers should be a driver for sensible regulatory reform to improve 
operational conditions as Australia works toward that target. Regulation must be 
flexible and adaptable to changes in the domestic and global economies which, in 
the modern context as we have found, can occur quickly and dramatically. In key 
respects, the WR Framework fails this benchmark and there is significant scope for 
reform. 

Australia has experienced sluggish productivity and job growth in recent years and 
we need to reverse the trend and support local job creation and retention. ACCI 
welcomes International Monetary Fund (IMF) Chief’s call for labour market reforms8 
and acknowledges that such reform will be critical to meeting the G20’s growth 
target.  

To achieve our growth targets, business needs to be freed up to be able to employ, 
improve profitability and productivity. Although a holistic approach is needed, 
workplace relations reform has an important role to play. The WR Framework must 
not exist as a regulatory barrier to productivity improvement and must be an enabler 
of other sources of productivity gains. At the time of the release of the Competition 
Review Draft Report, ACCI Chief Executive Officer Kate Carnell stated: 

The time is ripe to lay the foundation for a more open, competitive and 
prosperous economy. We must be as prepared and flexible as possible for 
whatever the future may bring, given fundamental shifts in globalisation, our 
ageing population and digital disruption. 

This competitive flexibility must extend to our workplace relations system… 
 
When evaluating the WR Framework, it must be acknowledged that businesses are 
now operating in multiple countries and outside the jurisdiction of a single nation, 
and that even businesses confined to Australia are operating in an international 

                                                      
7
 The Australian Government Competition Policy Review, Competition Policy Review Draft Report, 

September 2014, p. 4. 
8
 See for example, Tehan D, ‘Reform IR market to deliver growth’, Australian Financial Review, 29 

September 2014. 
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market of potential customers and competitors. Many previously non-trade exposed 
services are now trade exposed.  The local jobs created by multinational investment 
in Australia make a significant contribution to the Australian economy however 
corporations will naturally design labour structures in a way that secures competitive 
advantage and serious consideration needs to be given to the WR Framework with a 
view to improving the attractiveness of our labour market.  The Government must 
shift its attention toward the adoption of a clear strategy to make the employment 
of Australian workers more attractive and sustainable to investors in our economy.  
 
While the local and global economies have undergone significant structural changes, 
the WR Framework has not adapted to the extent necessary to respond. The 
Productivity Commission has sought views on “whether the current system is well 
suited to contemporary (and evolving) workplace needs for Australia in an 
increasingly globalised economy”.9 As a small, open economy the high living 
standards enjoyed by Australia are supported by seizing international trade 
opportunities. Policy settings in the 1980s and 1990s saw the Australian economy 
more closely integrating into the global economy and exposing local producers to 
heightened competition from beyond Australia’s borders. Increased competition has 
delivered undoubted economic benefits, delivering greater choice and lower prices 
for consumers and in that way increasing their standard of living. However 
challenges also emerge from a global marketplace and it is becoming increasingly 
easy to connect with the global marketplace with the rapid evolution of digital 
technology. 

As noted in the Competition Review Draft Report: 

The rise of Asia and other emerging economies puts new pressure and 
expectations on Australia’s domestic systems that were built for a particular 
economic landscape and at a particular time. 

Australia will need policies, laws and institutions that help us make the most 
of the opportunities we face. In particular, we need to build adaptability, 
flexibility and responsiveness into our systems. A heightened capacity for 
agility and innovation will be needed to match changing tastes and 
preferences with our own capacity to deliver commodities, goods and services 
into Asia and elsewhere in the developing world.10 

It is appropriate to now consider whether aspects of the WR Framework existing as 
historical legacies from over 100 years ago are appropriate in the contemporary 
setting. Within this submission ACCI will draw specific focus to areas of the system 
which impede the capacity of businesses to structure their work systems in the most 
efficient way.  

We must pursue reforms that support and do not impede progressive business 
strategies that seek to respond to our fast changing operational environment. The 
nature of work is changing rapidly as technology is increasingly encroaching upon 

                                                      
9
 Issues Paper 1: Context, p. 10. 

10
 The Australian Government Competition Policy Review, Competition Policy Review Draft Report, 

September 2014, p. 14. 
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manual, industrial labour in many industries. So are working patterns.  Productive 
work is becoming less concerned with fixed hours and fixed work locations. Work is 
not confined to single jurisdictions and time zones and technology is continuing to 
change how consumers engage with business and their expectations about service. 
The social dynamic is trending toward a desire for smart technology, greater 
flexibility, convenience and freedom of choice.  

Against this backdrop an increasing number of businesses have adopted ‘prospector’ 
style corporate strategies which encourage innovation, seek out new opportunities 
and seek more flexible and efficient ways of working and accessing the market.  In 
the interests of diversifying the Australian economy and supporting jobs growth it is 
critical that entrepreneurial risk and innovation be encouraged and supported. 
Prospector strategies require a workplace that is agile, engaged and adaptable to 
change. Responsiveness and innovation should not be inhibited by complex and 
mechanistic pay and conditions structures that deny flexibility and adaptability.  

Unfortunately, the WR Framework has failed to keep pace with the modern 
economy and this changing context. It has in fact gone backwards. The Fair Work Act 
2009 (FW Act) promotes a highly collectivist, centralised approach.  This is most 
easily evidenced by its preference for collective agreement making and the ‘one size 
fits all’ character of the award structure. Limiting bargaining options to union 
focussed collective bargaining is at odds with the low levels of unionisation in the 
private sector and, together with prescriptive awards, works against the system’s 
capacity to be flexible and adapt to the necessary structural adjustments and 
changing social preferences.  

A recalibration of our policy settings in pursuit of productivity growth is essential if 
we are to improve living standards, keep and create jobs in Australia, improve the 
competitiveness of the national economy in new and emerging international 
markets and address future challenges in skills and workforce participation. 

1.2 Rising unemployment 

Australia is experiencing continued softening of the labour market with employment 
growth slowing, hours worked falling and the unemployment rate (6.4 per cent in 
January 2015, up from 6.0 per cent in January 2014) reaching a 12 year high and 
expected to rise further.11 The transition probability from unemployment to 
employment has fallen from 19.4 per cent in January 2014 to 13.7 per cent in 
January 2015.12 

Our terms of trade have declined at a faster than expected rate stimulating renewed 
calls to diversify our sources of economic activity to reduce our level of reliance on 
minerals exports. As these structural shifts in the economy occur, Australia can 
expect challenging times ahead as the structure of labour demand shifts and 
reallocation occurs.  It may be some time before the market stabilises.  

                                                      
11

 Australian Bureau of Statistics, Labour Force, Australia , February 2015, (cat. no. 6202.0).  
12

 ibid. 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/mf/6202.0
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Structural changes in the economy have the potential to magnify the consequences 
of unemployment with many people finding they have skills which are no longer in 
demand. This heightens the risk of people being unemployed for longer periods of 
time or vacating the labour market entirely. The number of long-term unemployed 
persons has increased by 14.4 per cent in the year to December 2014 and is at its 
highest level on record.13 Long term unemployment has negative social 
consequences not only for the individual but for their dependents. Participation in 
paid work is critical to maintaining adequate living standards and to prevent poverty 
and social exclusion and we need to work toward the WR Framework that is most 
conducive to positive workforce participation outcomes. 

The RBA Governor made the following statement in announcing the RBA Monetary 
Policy Decision of 3 March 2015: 

In Australia the available information suggests that growth is continuing at a 
below-trend pace, with domestic demand growth overall quite weak. As a 
result, the unemployment rate has gradually moved higher over the past year. 
The economy is likely to be operating with a degree of spare capacity for 
some time yet.14 

This sentiment is consistent with the RBA’s February 2015 Statement of Monetary 
Policy in which it stated that “a number of indicators suggest that spare capacity in 
the labour market has increased consistent with below-trend growth in the 
economy”.15 

The softening labour market conditions have impacted low-paid, low-skilled workers 
most significantly and we have seen our youth unemployment rate of 14.2 percent, 
reach its highest level since July 1998 in November 2014 (14.6 per cent).16 The less 
volatile youth employment-to-population ratio (57.2 per cent in January 2015) has 
nonetheless reached its lowest level since December 1993.17 

A recent report released by the Brotherhood of St Laurence makes the following 
observations that highlight the challenge confronting our youth in the contemporary 
setting with figures reflecting January 2015 data: 18 

 more than 290,000 young people aged 15 to 24 were categorised as 
unemployed; 

 of this group, there were nearly 160,000 unemployed Australians aged 15-19 
out of a total unemployed pool of more than 780,000 (i.e. more than one in 
five); 

 the overall unemployment rate is at its highest since July 2002 and is still 
rising.  

                                                      
13

 Australian Bureau of Statistics, Labour Force, Australia , February 2015, (cat. no. 6202.0). 
14

 Statement by Glenn Stevens, Governor: Monetary Policy Decision, 3 March 2015. 
15

 Reserve Bank of Australia, Statement on Monetary Policy, February 2015, p. 37. 
16

 Australian Bureau of Statistics, Labour Force, Australia , February 2015, (cat. no. 6202.0). 
17

 Australian Bureau of Statistics, Labour Force, Australia , February 2015, (cat. no. 6202.0). 
18

 ‘The Teenage Dream Unravels: Trends in Youth Unemployment’, Brotherhood of St Laurence, 
March 2015. 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/mf/6202.0
http://www.abs.gov.au/AUSSTATS/abs@.nsf/mf/6202.0
http://www.abs.gov.au/AUSSTATS/abs@.nsf/mf/6202.0
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The Brotherhood of St Laurence report notes “the impact of the GFC on employment 
has lasted for longer than the impact of the previous recession in the early 1990s. 
More than six years on from the GFC, unemployment is still rising. This is in stark 
contrast to the earlier recession, when national employment started to recover 
within two years”.19 It is apparent that the youth labour market is highly vulnerable 
to both excessive regulation and the effects of economic downturn and aspects of 
the FW Act exacerbate rather than help address this. 

The data also indicates a disturbing trend: young people attaining higher levels of 
tertiary education are increasingly forming a part of the unemployed pool.  While 
further targeted research should be conducted to more comprehensively understand 
why this is occurring, plausible contributing factors may be that qualifications they 
are attaining do not match the skills required by the market and that those 
undertaking formal, structured tertiary education are finding it increasingly difficult 
to secure forms of employment to complement their study patterns.  
 

Unemployment pool by age and education profile (%) 

 

 
Table from ‘The Teenage Dream Unravels: Trends in Youth Unemployment’, Brotherhood of St 

Laurence, March 2015, p 6, using data from the Household Income and Labour Dynamics in Australia 
(HILDA) Survey. 

 

Trend data relating to apprentice and trainee activity in Australia is also concerning, 
with the most recent data indicating the number of seasonally adjusted apprentices 
and trainees in-training decreased in each of the last nine quarters, from a high of 
491,000 in June 2010 to 344 200 in September 2014.20 The most recent NCVER data 
also indicates that since 30 September 2013 commencements have dropped by 
23.9% and completions have dropped by 20.4%.21  
 

                                                      
19

 Brotherhood of St Laurence, op. cit., p. 2. 
20

 NCVER 2015, Australian vocational education and training statistics: apprentices and trainees 2014 
— September quarter, NCVER, Adelaide. 
21

 ibid., p. 4. 
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The NCVER report suggests that “[r]ecent changes to commencement and 
completion numbers appear to be predominantly due to changes in Commonwealth 
incentive payments for existing workers, chiefly the removal of the commencement 
incentive payment for those apprenticeships and traineeships not on the National 
Skills Needs List. Under the changes, training needed to have been commenced prior 
to 1 July 2012”.22  

However while it is accepted that changes to incentives will impact decisions to 
employ apprentices, the impact of the Fair Work Commission’s (FWC) 2013 decision 
to substantially increase award rates of pay for first and second year apprentices by 
around 30 per cent has compounded the decline.23 ACCI had warned of the potential 
impact in submissions made during the two-yearly review of modern awards, stating: 

…the Commission should be very cautious about increasing any costs 
associated with apprenticeships. In most industries, commencements are 
driven by the extent to which employers offer the opportunity, not by a lack of 
job applicants who may be discouraged by the wages and conditions. As the 
evidence of the extent of over-award payments indicates, the market 
mechanisms effectively deal with those less common situations where 
employers may find it difficult to attract apprentices through the payment of 
a higher wage in order to attract or retain apprentices. This should not be 
used as evidence in support of a new minimum wage. …the cost of 
apprenticeships substantially affects commencements, which in turn will lead 
to skills shortages in the future.24 

 
In a media release following the decision, ACCI former CEO Peter Anderson stated: 

Australians wanting to tackle youth unemployment should view this decision 
with grave concern. The industrial relations tail has wagged the 
apprenticeship dog. Dramatically increased employment costs will cruel the 
capability of employers to take on apprentices in an affordable way. 
Increasing the costs of employing an apprentice not only impacts employers, 
but destroys the opportunities for many young people want to develop a 
career in the trades. 
 
Coming so soon after the federal government again cut back employer 
incentive payments in the July mini budget, it is a double whammy that will 
keep catapulting apprenticeship start-ups into free fall. 
 
This policy combination is not just damaging to employer confidence but also 
harmful to Australia's future skills development. I fear it will see fewer young 
people employed, and those that are employed more likely to be learning on 
the job rather than in structured training. 
 

                                                      
22

 NCVER, op. cit., p. 21. 
23

 Modern Awards Review 2012 – Apprentices, Trainees and Juniors (Full Bench) (AM2012/18 and 
Others) [2013]FWCFB 5411. 
24

 ACCI submission in reply, Modern Awards Review 2012 – Apprentices, Trainees and Juniors (Full 
Bench) (AM2012/18 and Others). 

https://www.fwc.gov.au/documents/decisionssigned/html/2013fwcfb5411.htm
http://acci.asn.au/getattachment/027572d2-a249-4365-90ef-e0226be0ee32/ACCI-Submission-to-the-Full-Bench--Modern-Awards-R.aspx
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Economically, the decision is harsh because it centrally determines increases 
on a one size fits all basis with no regard to differing capacity to pay. 
 
Today's apprentices are nation builders of the future. They will drive 
innovation and productivity and lead the transition of the Australian economy 
into a high skilled, high performing economy. Effectively blunting the talent 
pipeline by making apprentices expensive to employ condemns Australia to 
future skills shortages and a reliance on talented tradespeople trained 
overseas.25  

An apprenticeship or traineeship wage should not be set at a level higher than is 
commensurate with the person’s skill and productive capacity otherwise it will act as 
a disincentive to employ and will continue to contain opportunities for low skilled 
people to acquire skills and develop careers. Apprenticeships and traineeships 
provide an entry to the labour market for young people that can often lead to 
career-long productive employment or offer a transition point for people already in 
the workforce, often on lower paid, lower skilled jobs, to move into more highly paid 
skilled work with improved career prospects. The framework must promote this 
outcome, not work against it. 

It is time for policy settings to respond to the Organisation for Economic Co-
operation and Development’s (OECD) cautions about the impact of the FW Act on 
youth unemployment.26 The OECD identified that negative deviations in the growth 
rate of potential GDP disproportionately impacts youth employment and while 
uninterrupted economic growth for the 17 year period up until 2009 had seen youth 
unemployment at historically low levels, steps needed to be taken to ‘avoid the build 
up of a large pool of youth at risk of becoming long term unemployed’ as growth 
slowed and that ‘care should be taken to avoid discouraging bargaining at the 
workplace level and pricing low-skilled youth out of entry level jobs. The process of 
streamlining and modernising awards started under WorkChoices should be 
continued’.27  These 2009 comments have a certain prescience. 

The process of streamlining and modernising awards as contemplated by the policy 
reform agendas prior to the enactment of the FW Act was not realised and youth 
unemployment has reached its highest level since 1998. The OECD advice to monitor 
the effect of the FW Act in the context of the youth labour market and to be 
prepared to make changes in responses to negative effects must now be heeded.28  

As noted by the Productivity Commission: 

The WR framework affects unemployed workers as well as the employed. It 
can determine who gets employed, the total hours they work, when and 
where they can work, and how their employment is terminated. It can also 
influence the prospects of people who are unemployed or outside the labour 
force, as it may create barriers to their employment. Its effects can vary 
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across regions, by size and industry of firms, and by the age, skills and 
preferences of people. It can affect the way in which wages and prices move 
in an economy, and thereby influence overall macroeconomic performance 
and policy.29 

ACCI recommends recalibrating the objects of the WR Framework with a focus on 
protecting jobs in the immediate term and helping the unemployed (particularly 
youth and the long-term unemployed) become more competitive in the labour 
market. 

1.3 The historical evolution of the objects of 

Australia’s workplace relations 

framework 

The Productivity Commission has been asked by the Australian Government to 
‘undertake a wide-ranging inquiry into Australia’s WR framework…’ and ‘to go 
beyond evaluating the current system to consider the type of system that might best 
suit the Australian community over the longer term.’ 30 
 
As this Inquiry will be giving consideration to principles that should underpin the WR 
Framework in the longer term, taking into account Australia’s future needs, the 
evolution of the system to date is instructive. 

Australia’s system of compulsory conciliation and arbitration was established against 
the backdrop of the great strikes of the 1890s with the objective, amongst others, of 
preventing and settling industrial disputes. It operated for nearly 90 years. 

In the decades that followed the Commonwealth Conciliation and Arbitration Act 
1904, the system became highly regulated. The Harvester Decision31 was profoundly 
influential because it not only provided the basis for the minimum wage but also 
injected a social welfare dynamic to the regulation of industrial relations that made a 
deep imprint on the operation of the system.  

The transformation of the Australian economy during the 1980s is well documented. 
It had become apparent that we could no longer insulate ourselves from global 
competition through policies that protected local industry, regulated trading 
relationships and influenced currency interaction with global financial markets. 
There was however initial resistance to change when it came to industrial relations. 

The Hawke Government commissioned Professor Hancock to review the prevailing 
industrial relations law and systems.  

In its 1985 report, the Hancock Committee stated: 
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After an examination of all the material before us, we reached the conclusion 
that no substantial case has been made that industrial relations would improve if 
conciliation and arbitration were abandoned in favour of some other system, 
such as collective bargaining. Thus we have concluded that conciliation and 
arbitration should remain the mechanism for regulating industrial relations in 
Australia.32  

This conclusion was not sustainable and its effect was short-lived. The Industrial 
Relations Act 1988 followed a few years later and commenced on 1 May 1989, but 
by then, policy makers had begun to recognise that the global economy, increasing 
competition and greater mobility of capital and labour required new approaches to 
longstanding domestic policies. In time, industry, trade and financial policies were 
revised. This meant that the Australian WR Framework = also had to change to meet 
the new economic challenges. Foremost amongst these was the maintenance of 
living standards.  

As was noted in ACCI’s blueprint for the Australian Workplace Relations System, 
‘Modern Workplace: Modern Future’ (ACCI’s Policy Blueprint), the challenge for 
Australia was to create a WR Framework where decisions about wages, conditions of 
employment and the resolution of disputes could be made in the workplace having 
regard to the circumstances and mutual interests of the actual employers and 
employees.33 It was and remains ACCI’s view that such a system is the most effective 
way to lift economic performance and living standards in conjunction with each 
other, not at each other’s expense.  

Of course such a change required modification of the pre-existing system and a 
reduction in the influence of third party institutions. 

The process of necessary change was started by the Keating Government. The 
philosophy, which still resonates today, was encapsulated by then Prime Minister in 
April 1993 when he described the features of the new system he was aiming for: 

Let me describe the model of industrial relations we are working towards. 
It is a model which places primary emphasis on bargaining at the workplace level 
within a framework of minimum standards provided by arbitral tribunals. 

It is a model under which compulsorily arbitrated awards and arbitrated wage 
increases would be there only as a safety net. 

The safety net would not be intended to prescribe the actual conditions of work 
of most employees, but only to catch those unable to make workplace 
agreements with employers. 

Over time the safety net would inevitably become simpler. We would have fewer 
awards with fewer clauses. 
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For most employees and most businesses, wages and conditions of work would 
be determined by agreements worked out by the employer, the employees and 
their union. 

These agreements would predominately be based on improving the productive 
performance of enterprises, because both employers and employees are coming 
to understand that only productivity improvements can guarantee sustainable 
real wage increases. 

We would have an Industrial Relations Commission which helped employers and 
employees reach enterprise bargains, which kept the safety net in good repair, 
which advised the Government and the parties of emerging difficulties and 
possible improvements, but which would rarely have to use its compulsory 
arbitral powers. Instead, parties would be expected to bargain in good faith. 

We would have sufficient harmony between State and federal industrial relations 
systems to ensure that they all head in the same direction and used the same 
general rules. 

That is the goal we are working towards.34 

That exposition was delivered in the immediate aftermath of the 1993 Federal 
election, to which the defeated Coalition had taken its ‘Fightback!’ policy.35 In 
relation to industrial relations, the Coalition had promised to end universal 
compulsory arbitration and give employers and employees a choice about the way in 
which they would manage their employment relationship. The Coalition had 
proposed three types of employees: 

 those who together with their employer chose to remain within the award 
system; 

 those who together with their employer agreed to enter into a workplace 
agreement; and 

 where agreement could not be reached to either re-enter the award stream 
or enter into a workplace agreement, the award entitlements of the 
employee would convert into the terms and conditions of the workplace 
agreement. 

Where workplace agreements were made, they were to meet a safety net 
comprising a minimum hourly rate of pay derived from the relevant award 
classification, four weeks’ annual leave, two weeks’ (non-cumulative) sick leave and 
12 months’ maternity leave. Matters such as penalty rates and annual leave loading 
would be a matter of negotiation but where agreement could not be reached, they 
would become an enforceable term of a workplace agreement. A commitment was 
given that there would be no legislation to remove or force any worker to give up 
any of these entitlements and nor would any employer be able to force an employee 

                                                      
34

 Prime Minister Keating, (1993) Speech to the Institute of Company Directors, Melbourne, 21 April 
1993. 
35

 ‘Fightback! Fairness and Jobs”, December 1992, was  the Coalition’s Economic policy package, 
proposed under Opposition leader John Hewson.  



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
20 

to forgo them.36 

Only because the major political parties held similar views regarding the direction in 
which the industrial relations system had to head, was the transition towards greater 
enterprise focus was able to commence during the 1990’s. Consensus as to further 
reform has been beyond them in more recent years. 

The Keating Government’s Industrial Relations Reform Act 1993 introduced a system 
of direct bargaining which could displace award regulation for the first time through 
certified agreements and enterprise flexibility agreements. It passage amended the 
objects of the principal Industrial Relations Act 1988 by providing that it was ‘to 
provide a framework for the prevention and settlement of industrial disputes which 
promotes the economic prosperity and welfare of the people of Australia’ through 
objects which included ‘encouraging and maintaining the making of agreements, 
between the parties involved in industrial relations, to determine matters pertaining 
to the relationship between employers and employees, particularly at the workplace 
or enterprise level’.37  

Agreements could reduce award entitlements only if considering employees’ terms 
and conditions as a whole the reduction was not contrary to the public interest.  The 
safety net of wages and conditions was maintained through the award system and 
other entitlements said to meet Australia’s international obligations in relation to 
matters such as equal remuneration for work of equal value and termination of 
employment. 

Certified agreements maintained the role of unions in the settlement of terms and 
conditions of employment. The provisions allowing for enterprise flexibility 
agreements (EFAs) were said to have the effect of allowing agreements between an 
employer and its employees in an enterprise38 but did not remove the involvement 
of unions in the agreement making process. For instance, the implementation of an 
EFA could be refused or adjourned if the Australian Industrial Relations Commission 
(AIRC) was satisfied the employer did not adequately notify each eligible union about 
negotiations and had not given them the chance to participate in negotiations. 
Additionally, an eligible union had the opportunity to agree to be bound by any 
agreement submitted to the AIRC for approval, or already approved, and rights of 
representation and intervention were preserved.  

The practical effect of these requirements was that it would be not possible for an 
employer who wanted to negotiate directly with employees without any union 
involvement to do so and nor were wholesale changes to employment conditions 
that might depart from awards possible without union consent. Additionally, the 
AIRC was empowered to refuse to approve an agreement if it was satisfied, because 
of exceptional circumstances, that approving it would be contrary to the public 
interest.  

Such provisions maintained union involvement. Some regarded this favourably and 
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as necessary to protect those who were not in a position effectively to promote or 
protect their own interests in direct negotiations.39 For those who regarded these 
requirements as limitations, there was at least the consolation that the focus of the 
framework had changed and there were new ways of reaching agreement on the 
terms and conditions of employment.  

The significance of the Keating Government reforms should not be understated. 
They represented a decisive move away from compulsory conciliation and 
arbitration and the placement of bargaining at the enterprise level at the forefront 
of industrial relations. It was a seismic shift and recent history tells us that it would 
unlikely have been achieved or been able to endure without both sides of politics 
agreeing that such a movement was required. Unfortunately the finding of common 
ground in more recent instances of workplace relations reform has been very much 
the exception rather than the rule. 

During the same period as the Keating Government reforms, the OECD concluded 
that “increased flexibility of working time, making wages and labour costs more 
flexible and reforming employment security provisions”40 were essential policy 
components of a micro-economic reform agenda capable of delivering sustained 
growth in employment and living standards in domestic economies. 

The Howard Government’s Workplace Relations Act 1996 (the WR Act) accelerated 
the process of change. It comprehensively established a framework primarily 
focussed on collective and individual workplace agreements and away from centrally 
determined outcomes. The original objects of the WR Act, even though the subject 
of compromise, illustrated the shift: 

3. The principal object of this Act is to provide a framework for cooperative 
workplace relations which promotes the economic prosperity and welfare of 
the people of Australia by: 

(a) encouraging the pursuit of high employment, improved living standards, 
low inflation and international competitiveness through higher 
productivity and a flexible and fair labour market; and 
 

(b) ensuring that the primary responsibility for determining matters affecting 
the relationship between employers and employees rests with the 
employer and employees at the workplace or enterprise level; and 
 

(c) enabling employers and employees to choose the most appropriate form 
of agreement for their particular circumstances, whether or not that form 
is provided for by this Act; and 
 

(d) providing the means: 
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(i) for wages and conditions of employment to be determined as far as 
possible by the agreement of employers and employees at the 
workplace or enterprise level; and 
 

(ii) to ensure the maintenance of an effective award safety net of fair and 
enforceable minimum wages and conditions of employment; and 
 

(e) providing a framework of rights and responsibilities for employers and 
employees, and their organisations, which supports fair and effective 
agreement-making and ensures that they abide by awards and 
agreements applying to them; and 
 

(f) ensuring freedom of association, including the rights of employees and 
employers to join an organisation or association of their choice, or not to 
join an organisation or association; and 

 
(g) ensuring that employee and employer organisations registered under this 

Act are representative of and accountable to their members, and are able 
to operate effectively; and 

 
(h) enabling the Commission to prevent and settle industrial disputes as far as 

possible by conciliation and, where appropriate and within specified 
limits, by arbitration; and 

 
(i) assisting employees to balance their work and family responsibilities 

effectively through the development of mutually beneficial work practices 
with employers; and 

 
(j) respecting and valuing the diversity of the work force by helping to 

prevent and eliminate discrimination on the basis of race, colour, sex, 
sexual preference, age, physical or mental disability, marital status, family 
responsibilities, pregnancy, religion, political opinion, national extraction 
or social origin; and 

 
(k) assisting in giving effect to Australia’s international obligations in relation 

to labour standards. 
 
Bargaining at the enterprise level was given primacy over central regulation. 
Intervention rights in collective agreement making were limited. Awards were 
required to be simpler, with minimum wages and conditions to operate as a safety 
net only. The AIRC’s powers to regulate the workplace and intervene in bargaining 
were more restricted. Systematic rights to freedom of association were enacted and 
individual agreement making was formally recognised.  

A very significant feature of these structural changes in 1993 and in 1996 was that 
they were taken by Australian governments of different political persuasions. 
Despite seemingly inevitable political battles associated with industrial relations, 
there was however bipartisan support (at least between governments) for the new 
direction in Australian workplace relations. As was noted in the June 2002 Report on 
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Agreement Making in Australia under the Workplace Relations Act 1996: 

For more than a decade now there has been widespread support for the policy of 
moving Australia’s formal workplace relations system away from its traditional 
focus on the centralised determination of wages and conditions of employment 
by industrial tribunals – through a system of industry and occupational awards – 
to agreements reached directly at the enterprise and workplace level. 

Reforms to the wage setting arrangements began in the late 1980’s with a 
growing recognition among Australians of the importance of ensuring greater 
international competitiveness by linking wages and improvements in conditions 
of employment to increases in productivity, skill and flexibility at the workplace 
level. The need to make enterprise based agreements a central part of the system 
has been endorsed by both major political parties, all major employer 
organisations, the ACTU, and the majority of individual unions although different 
approaches have been advocated. 41 

The WR Act introduced new options for the making of agreements between 
employers and employees. In an extension from the 1993 reforms, employers and 
employees had the choice of entering into either individual agreements, called 
Australian Workplace Agreements (AWAs), or collective agreements (certified 
agreements). There was also the option of entering into agreements without any 
union involvement. The choice of agreement was to be a matter for each workplace 
according to its circumstances and preferences. 

In terms of the safety net, the principle that an agreement not disadvantage 
employees in comparison to their award entitlements remained but the way in 
which this was tested was changed. A ‘global’ no-disadvantage test was introduced 
and an AWA or certified agreement would pass this test if its approval would not 
result, on balance, in a reduction of the overall terms and conditions of employment 
under the relevant award and state and federal laws (the NDT). 
 
The first two years of the operation of the WR Act saw 52,961 AWAs and 12,064 
certified agreements (including 1043 made directly with employees) approved.42 

In successive elections, the Howard Government sought to progress its agenda. In 
1998, its election policy included commitments to: 

 simplify the procedural and approval requirements for agreements; 

 introduce an exemption for small business from unfair dismissal laws for 
newly employed workers; and 

 continue the process of award simplification so that awards would be ‘simple 
instruments that do not impede agreement making, workplace efficiency, 
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organisational effectiveness or act as barriers to employment growth’.43   

In 2001, the Howard Government’s election policy maintained its commitment for 
the primary focus of the WR Framework to be on workplace agreements providing 
choice and underpinned by a minimum safety net and ‘no disadvantage test’ with a 
simplified agreement making process. The commitment to simplify awards was also 
maintained as was an exemption for small business from unfair dismissal laws.44 

The OECD endorsed the 1993 and 1996 policy changes, and called for further 
changes: 

The benefits of a comprehensive approach to structural reform have become 
apparent in the pick up of Australia’s multi-factor productivity growth…better 
management practices and work arrangements have improved capital 
productivity… 

The flexibility of the labour market has increased by the move towards a more 
decentralised system of setting wages and other conditions of employment, but 
there is a need for more effective decentralisation…The reform process needs to 
be completed in the light of Australia’s level of structural unemployment and the 
need to sustain the improvement in productivity performance.”45  

By 2004, the Howard Government’s policy was outlined in more general terms. It 
outlined commitments to achieve a ‘more harmonized’ WR Framework reducing 
duplication between the federal and state systems and to examine ways to ‘assist 
business, especially small business, to enter into workplace agreements, through 
simplifying and streamlining current agreement making processes’. The policy also 
articulated, in strong language, the Howard Government’s support for AWAs and its 
ongoing commitment to further simplify awards and ‘take the unfair dismissal laws 
burden off the back of small business.’ There was also a commitment to amend the 
objects of the WR Act to ensure the freedom to contract was protected, promoted 
and enhanced.46 

The then Opposition’s 2004 election policy47 differed in emphasis. Amongst its 
measures were commitments to: 

 maintain enterprise bargaining as the central focus of the system; 

 restore the right to bargain collectively; 

 lift restrictions on agreement and award content; 

 ensure parties bargained in good faith; 

 abolish AWAs; 

 re-empower the AIRC to settle intractable dispute through arbitration; 

 provide casual employees the right to request permanent employment; and 

 revise the objects of the WR Act to require the AIRC takes into account job 
security and the need to prevent the misuse of casual employment. 
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After a decade had passed since the reform process had commenced under the 
Keating Government, there was still agreement between the major political parties 
on the primacy of enterprise bargaining. However, there were still significant 
differences relating to: 

 the objects of the WR Act; 

 award and agreement content; 

 the role and powers of the AIRC; 

 AWAs; and 

 unfair dismissal laws. 

There had been significant changes in the way that workplace relations were being 
conducted in many Australian workplaces. Wages and living standards were 
increasing on the back of strong productivity, a growth in agreement making and 
fewer disputes. 

It was recognised by ACCI at the time that while significant, the role that the 1993 
and 1996 structural changes to the system had in producing these results was 
difficult to quantify and that as with most aspects of economic and social change, a 
mix of factors contributed to outcomes. Regardless, the nature of the system and its 
regulatory institutions is crucial in all cases because it provides the legal framework 
around which commercially or industrially driven reform has to be implemented and 
depending on these arrangements, the system either acts to support or make more 
difficult workplace adaptability. 

By the 2004 election, the Howard Government had spent its previous three terms 
compromising its preferred workplace relations reform agenda.  It lacked bipartisan 
support from the Opposition and had never achieved a majority in the Senate. Its 
attempts to further award simplification, encourage agreement making, reform the 
unfair dismissal laws and better contain industrial action were ongoing. Between the 
1996 and 2004 elections there were nearly 40 workplace relations bills presented 
which were applicable to the private sector. These bills were either: 

 rejected; or 

 enacted in an amended form; or 

 enacted considerably amended, with major elements removed. 

Still, by the 2004 election, Australia had an improved industrial framework in 
comparison with the framework prior to the 1993 reforms, even if the 1993 and 
1996 changes had not really displaced the former system. Unfortunately, the 
framework had not moved significantly since the commencement of the WR Act. 
Australia was a decade into the transition from a 90 year old centralised multi-
jurisdictional system but the reforms achieved had been overlaid; they had not 
substituted the former system.  

As such, the nature and pace of enterprise workplace reform and the transition to 
the new system remained conditional upon the needs, choices, attitudes and 
decisions made at both the workplace and by third parties. 

With its 2004 election victory delivering an unexpected Senate majority, the Howard 
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Government seized the opportunity to embark upon fundamental reform of the WR 
Framework through the WorkChoices Laws. 

A national system of workplace relations was introduced by using the corporations 
power in the Constitution. The amended objects in s. 3 of the WR Act reflected the 
Howard Government’s priorities: 

The principal object of this Act is to provide a framework for cooperative 
workplace relations which promotes the economic prosperity and welfare of the 
people of Australia by:  

(a)   encouraging the pursuit of high employment, living standards, low inflation 
and international competitiveness through higher productivity and a flexible 
and fair labour market; and  

(b)   establishing and maintaining a simplified national system of workplace 
relations; and  

 

(c)    providing an economically sustainable safety net of minimum wages and 
conditions for those whose employment is regulated by this Act; and  

 

(d)   ensuring that, as far as possible, the primary responsibility for determining 
matters affecting the employment rests with the employers and employees 
at the workplace or enterprise level; and  

 

(e)   enabling employers and employees to choose the most appropriate form of 
agreement for their particular circumstances; and  

 

(f)   ensuring compliance with minimum standards, industrial instruments and 
bargaining processes by providing effective means for the investigation and 
enforcement of:  

 

(i) employee entitlements; and  

(ii)  the rights and obligations of employers and employees, and their 
organisations; and  

(g)   ensuring that awards provide minimum safety net entitlements for 
award-reliant employees which are consistent with Australian Fair Pay 
Commission decisions and which avoid creating disincentives to bargain at 
the workplace level; and  

(h)   supporting harmonious and productive workplace relations by providing 
flexible mechanisms for the voluntary settlement of disputes; and  

(i)   balancing the right to take industrial action for the purposes of collective 
bargaining at the workplace level with the need to protect the public interest 
and appropriately deal with illegitimate and unprotected industrial action; 
and  
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(j)   ensuring freedom of association, including the rights of employers and 
employees to join an organisation or association of their choice, or not to 
join an organisation or association; and  

(k)   protecting the competitive position of young people in the labour market, 
promoting youth employment, youth skills and community standards and 
assisting in reducing youth unemployment; and  

(l)   assisting employees to balance their work and family responsibilities 
effectively through the development of mutually beneficial work practices 
with employers; and  

(m) respecting and valuing the diversity of the work force by helping to prevent 
and eliminate discrimination on the basis of race, colour, sex, sexual 
preference, age, physical or mental disability, marital status, family 
responsibilities, pregnancy, religion, political opinion, national extraction or 
social origin; and  

(n)   assisting in giving effect to Australia's international obligations in relation to 
labour standards.  

Primary responsibility for determining matters affecting the employment 
relationship remained with employers and employees at the enterprise level and the 
parties retained the right to choose the form of agreement most appropriate for 
their circumstances. However, there was a change in emphasis on the role of the 
safety net; it was changed from being ‘an effective safety net of fair and enforceable 
minimum wages and conditions’ to one that needed to be ‘economically 
sustainable’. 

Significant amongst the WorkChoices Laws were: 

 the creation of a national WR Framework for constitutional corporations; 

 the establishment of the Fair Pay Commission to set minimum and award 
classification wages; 

 minimum conditions of employment enshrined in legislation as the Australian 
Fair Pay and Conditions Standard (AFPCS), comprising the applicable 
minimum rate of pay, maximum ordinary hours of work of 38 hours per 
week, 4 weeks annual leave per annum, 10 days paid personal leave per 
annum, up to 52 weeks unpaid parental leave; 

 reduced award content, with clauses placing restrictions on apprenticeships, 
independent contractors and labour hire workers and requiring union picnic 
days and training leave removed and clauses regulating long service leave, 
jury service and superannuation not to be included in new awards; 

 the removal of the NDT and the previous certification and approval processes 
for certified agreements and AWAs, enabling them to take effect from the 
date of lodgment;  

 a capacity to trade, without compensation, penalty rates, allowances and rest 
breaks, even if they were defined as ‘protected’ meaning they were only able 
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to be modified or removed by specific provisions in a new agreement 
approved by employees; and 

 an exemption from unfair dismissal laws for businesses with 100 employees 
or less. 

The intent was clear. Agreements and the new legislated minimum standards were 
preferred over centrally determined awards. There was to be choice as to the form 
of agreement used and they were to be easier to make and maintain. The statutory 
preference was that employment conditions were decided at individual workplaces 
and they were underpinned by a safety net designed to encourage and sustain 
higher levels of employment. 

Later amendments saw the ‘fairness test’ introduced. AWAs and certified 
agreements required third party approval from a regulating authority, with the 
fairness test being passed if the agreement provided ‘fair compensation’ in lieu of 
the exclusion or modification of certain ‘protected award conditions’. Relevant 
matters in this regard were: 

 the monetary or non-monetary compensation to be received in lieu; 

 the work obligations of the employee(s) and personal circumstances, 
including family responsibilities; and 

 where not contrary to the public interest, any exceptional circumstances, 
such as a short-term crisis in the employer’s business. 

The ‘fairness test’ was nonetheless attacked by opponents of the WorkChoices Laws 
on the basis that it was not the NDT. Despite findings that it had proved to be 
effective48, the introduction of the fairness test did not stem the tide of discontent 
against the Howard Government. 

The Opposition took the policy Forward with Fairness, together with the Forward 
with Fairness – Policy Implementation Plan to the 2007 Federal election. The 
measures of significance within the policy were: 

 the repeal of the WR Act; 

 the creation of national industrial relations laws for the private sector; 

 the scrapping of AWAs; 

 the restoration of the unfair dismissal jurisdiction to businesses employing 
100 or fewer employees; 

 a safety net of 10 National Employment Standards (NES) that would build 
upon the AFPCS; 

 ‘modernisation’ of the award system and introduction of flexibility 
arrangements in awards and agreements; 

 the right to collectively bargain and introduction of good faith bargaining 
rules; 

 retention of right of entry laws and secondary boycott provisions in the Trade 
Practices Act 1974 (Cth); and 
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 retention of restrictions on industrial action, including mandatory secret 
ballots before protected industrial action.49 

At the time of the 2007 Federal election, ACCI’s view, still held today, was that 
Australia sits in the middle of two systems. Apart from the reservations ACCI held 
about the Forward with Fairness platform, we held the view that the WR Framework, 
as it was in 2007, required further transformation order to implement the objectives 
of: 

 labour market flexibility; 

 productivity-orientated wage determination; 

 decentralisation; 

 freedom of choice; 

 an enterprise emphasis; 

 individualised approaches; and 

 a reduction in complexity. 

ACCI’s 2007 Workplace Relations Policy Statement called for: 

 a rationalisation of the Federal and State systems;  

 voluntary conciliation and arbitration (subject to a few exceptions); 

 a balance between employer and employee rights in unfair dismissal matters 
and a small business exemption; 

 awards and agreements to be made binding only on identified employers and 
their employees, with a fixed period of operation; 

 individual or collective enterprise level agreements implemented with a 
minimum of scrutiny and subject only to the requirements that they contain 
no less than the defined minimum standards and a grievance procedure; 

 a retention of the AFPCS, with slight modification; 

 the minimum wage to be fixed following consideration of recommendations 
made by the tribunal or other independent body at the request of the 
responsible Minister; 

 rigour to be applied to settling of disputes regarding representational issues 
and, in prescribed circumstances, industrial disputes; 

 continued regulation and restriction of industrial action, including the 
continued regulation of secondary boycott action through the Trade Practices 
Act 1974 (Cth). 

The Rudd Government was elected and proceeded to translate the Forward with 
Fairness documents into the FW Act.  

1.4 What should the system’s objects be in 

the current context 

The Productivity Commission has encouraged stakeholders to “give their views on 
the appropriate objectives of the WR system, how these can be balanced and their 
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capacity to adapt to future structural changes and global economic trends”.50 The 
FW Act was the subject of a Post-Implementation Review (PIR) in 2012. This gave rise 
to the report entitled ‘Towards more productive and equitable workplaces- An 
evaluation of the Fair Work legislation’ (PIR Report). ACCI, along with many other 
individuals and organisations, participated and made submissions. The ACCI 
submissions to that PIR remain relevant but must be assessed in the context of the 
terms of the PIR, which was confined to an assessment of the FW Act and the extent 
to which its effects had been consistent with its objects. In the context of this 
inquiry, ACCI will further address aspects of the operation of the framework that 
extend beyond the submissions made during the PIR. 

It is over 10 years since the release of the ACCI Policy Blueprint with its stated goal 
being a “workplace relations system that empowers employers and employees across 
the nation to work co-operatively and make decisions in their shared interests that 
lead to more jobs, higher living standards and prosperous businesses”. This goal 
remains relevant as do ACCI’s recommended objects for a WR Framework as 
reflected in ACCI’s Policy Blueprint which are set out below: 

ACCI recommends that the objects of the WR Framework be reformed to ensure a 
system characterised by decentralism and voluntarism, under which primacy is 
given to the interests of the direct employer and employee parties to the 
employment relationship. The system should deliver: 

 labour market flexibility; 

 productivity-oriented wage determination; 

 decentralisation; 

 freedom of choice; 

 an enterprise emphasis; 

 individualised approaches; 

 a reduction in complexity. 

1.5 Learning from the international 

experience 

The Productivity Commission has sought views on whether there are “broad lessons 
for Australia from overseas WR arrangements”.  A cautious approach should be 
adopted when considering the applicability of international practices to the 
Australian context. ACCI agrees with the Productivity Commission’s statement that 
“it appears there is no singe template workplace relations model globally that we 
can emulate”51 .  ACCI’s Policy Blueprint states: 

As important as it is to keep reforming the system, Australia must guard 
against slavishly applying international policy or credo. The experience of 
some western European countries to load up employment regulation at a 
central source suggests that even a bargaining system can lure governments 
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into centralised policy approaches that are hostile to good employment 
outcomes. Some of these European governments are now seeking to unwind 
such policies. The lesson for Australia is that moving to a decentralised 
system, as advantageous and essential as it is, will not in itself be insurance 
against hostile central regulation by a government of the day.52

 

It remains the case that the wholesale importation of external systems is unlikely to 
achieve the objectives sought, but it is not a reason to ignore what’s done outside 
Australia and its consequences.  It is worthwhile to consider what can be drawn from 
international systems, particularly where there are examples of systems which 
support positive economic growth.  

In considering the merits of a decentralised system of wages and conditions 
determination, it is worthwhile to consider the New Zealand experience.  Driven by 
economic crisis, which is the socially most costly way to undertake reform, New 
Zealand’s reform agenda was implemented through its then revolutionary 
Employment Contracts Act 1991 (ECA). Prior to the ECA New Zealand’s system had 
strong similarities to Australia’s.  New Zealand’s industrial regulation had centred on 
a system of compulsory arbitration with a long history, and the ECA reforms resulted 
in the abolition of industry and  occupational awards, prohibition on compulsory 
union membership, removal of the registration and regulation of trade unions (the 
word ‘union’ did not appear in the ECA), and provided for non-collective bargaining. 
The ECA system did not move to full deregulation based on common law as it 
retained a number of employee protections including access to formal grievance 
procedures, unfair dismissal protections and statutory minimum standards which 
could not be bargained away.  

The ECA reforms were not based on a preference for union-based collectivism and 
single employer collective agreements and individual agreements quickly became 
the most common forms regulating employment relationships. Unions continued to 
act as bargaining agents in the vast majority of collective agreements which were 
negotiated, but union coverage dropped significantly (from an estimated 55 per cent 
in 1986, to 37 per cent in 1992 and to 25 per cent in 1996).53 Industrial disputation 
spiked initially (potentially impacted by rapid public sector restructuring and 
privatisation), but levels of disputation soon fell to historical lows and union 
intervention in bargaining reduced. The introduction of the unfair dismissal 
jurisdiction led to a surge in applications for remedies.54 

Kasper summed up the ECA and related reforms in New Zealand: 

Previously antagonistic industrial relations have given way to cooperation 
between employers and works, flexible adjustment to competitive conditions 
and an enhanced competitiveness of New Zealand workplaces and firms in a 
rapidly changing, internationally open economy…The main effect of the 
labour reforms has been to assist in making the supply-side of the New 
Zealand economy fairly price elastic… 
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Employers and most employees have welcomed the freedoms under the new 
contracts system. In many sectors, productivity has risen steeply, reflecting 
more rational work practices. Managers are now able to effectively manage 
the human resources that firms hire. Real wages have risen, but slowly, 
reflecting productivity gains. Union membership and the number of union 
officials have fallen, as many workers now use bargaining agents to negotiate 
employment contracts. The frequency of strikes and lockouts has fallen 
considerably. 

The ECA and the other reforms have created a “Kiwi job-creation machine”, 
which has increased aggregated employment by over 10 percent during the 
long upswing of 1991-95. It has nearly halved the overall unemployment rate 
within less than two years – in contrast to earlier upturns in the New Zealand 
cycle and the pattern in Australia. …Labour market deregulation has also 
increased the market premia for skills and reduced transaction costs in 
operating about markets. 

Most observers predict a period of sustained, inflation free-growth and 
further drops in unemployment …as New Zealand – despite strengthening 
currency – is now seen as an internationally highly competitive exporter and 
an attractive location to internationally mobile capital and enterprise.55 

The World Economic Forum recently ranked Australia’s cooperation in labour-
employer relations 109th out of 144 countries whereas New Zealand ranked eighth, 
suggesting that the ECA based system is generally conductive of cooperative 
relationships.56 With Australia’s workplace relations regulation impacting its global 
competitiveness, it seems useful to consider what countries which are becoming 
increasingly competitive are doing.   

Particular consideration should be given to countries considered to have efficient 
labour markets. In this regard, the World Economic Forum ranks New Zealand sixth 
out of 144 in terms of the efficiency of its labour market57, and the World Bank has 
ranked New Zealand second (compared to Australia’s tenth place ranking) in a report 
measuring the ease of doing business.58 Given the historical similarities between 
Australia’s and New Zealand’s pre-ECA regulatory tradition, aspects of the 
decentralised approach reflected in New Zealand’s system warrant closer 
consideration by the Productivity Commission. 
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2. ISSUES PAPER 2: SAFETY NETS 

2.1 The ‘safety net’ 

ACCI has consistently expressed support for a genuine safety-net of minimum terms 
and conditions.  However the existing multi-layered and highly regulated approach 
to minimum wages and conditions via the NES and industry/occupational awards is 
too complex and inflexible for small business. Small businesses find the complexity of 
awards overbearing and may try to find ‘work-arounds’ that risk compliance 
breaches when considered against the technical prescription of award provisions. 
Each individual breach of an award has the potential to result in legal action and 
financial penalty.  

Against a backdrop of rising unemployment, some award conditions such as 
excessive penalty rates, prescriptive minimum engagement periods and part-time 
hours clauses create a disincentive to employ or offer more hours. Award 
modernisation consolidated rather than simplified historical award provisions from 
multiple jurisdictions but did not sufficiently adapt them to contemporary settings. 
Affecting even marginal changes to the modern awards to address such issues has 
proven difficult and costly. 

Aspects of the NES are overly prescriptive in application and it is permissible for the 
NES to be supplemented by awards, with the result that the FWC can create a 
different standard. For example, despite the inclusion of small business redundancy 
exemption within the FW Act, this exemption can be overridden by an award, thus 
undermining the policy sentiment underpinning the exemption. 

Australia has a unique system of minimum wages setting by reference to a national 
minimum wage plus industry and occupational classification structures which distort 
market wage determination. In a number of sectors, the wages of highly skilled and 
managerial employees are set by reference to the relevant award, which brings the 
award system’s role as a ‘safety net’ into question.  

The complex, multi-layered application of the NES and awards produces a costly 
foundation for bargaining due to the way in which the Better off Overall Test (BOOT) 
is applied. Award content is too prescriptive and costly to bargain away and 
bargaining outcomes are not delivering innovative, productivity enhancing 
provisions. ACCI does not propose moving to a fully deregulated system based on 
common law and considers it important to retain a number of fundamental 
employee protections which cannot be bargained away however there is a strong 
case for rationalisation of the current system. 

2.2 The national employment standards 

ACCI’s submissions during the 2012 PIR of the FW Act, called for greater flexibility in 
how some of the NES conditions can be modified through agreement making. ACCI 
recommended that all NES provisions (except for the requirement to provide the Fair 
Work Information Statement) should be the subject of bargaining against the NDT or 
the existing BOOT. ACCI noted that there are already prohibitions on employers 
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applying coercion to employees to agree or not agree to enter into arrangements 
with employees which guard against unilateral actions of employers. 

In submissions made during the PIR ACCI called for a number specific changes to the 
NES, in the context of the current legislated framework, including amendments to 
permit the averaging of hours for up to 52 weeks by agreement, to make clear that 
annual leave entitlements on termination be calculated on the “base rate of pay” as 
per the former standard;  to ensure that the small business redundancy exemption in 
the NES cannot be undermined by a contrary provision contained in an award and to 
clarify that leave (paid or unpaid) does not accrue when an employee is receiving 
workers’ compensation. 

While there is scope for improvement to the NES in the context of the existing 
framework it is necessary to reconsider what constitutes an appropriate set of 
legislated minimum standards against the safety net as a whole as well as how such 
legislated minimum standards should be determined.  

Historically, industrial courts and tribunals have played a role in prescribing 
conditions that might be described as ‘core standards’. By way of example, the 
Arbitration Court’s 1927 decision to establish a general 44 hour week was gradually 
introduced into Federal Awards.59 The Arbitration Court went on to further limit 
ordinary hours in awards to 40 per week in 1947.60 In 1983 the Commission 
facilitated the introduction of a 38 hour week in awards by agreement only and in 
circumstances where there were ‘cost offsets’.61 It not widely acknowledged that it 
was not until the introduction of the WorkChoices Laws that the 38 hour week 
became a national legislated minimum entitlement, subject to averaging. Leave 
entitlements such as sick/personal leave annual leave and parental leave also had 
their genesis from awards determined by industrial courts and tribunals. Again, it 
was not until the passage of the WorkChoices Laws that national legislated 
entitlements to personal/carer’s leave came into being.  

In seeking to move away from centralised wage and conditions fixation and third 
party interference, the WorkChoices Laws commenced a transitional process which 
reduced the influence of awards in the system. The laws regulated core minimum 
standards (that would otherwise be regulated through the awards system) via 
legislated standards in the form the AFPCS. The NES prescribed by the FW Act has 
continued this approach and contains legislated minimum terms and conditions 
relating to hours of work, requests for flexible working arrangements, parental leave, 
annual leave, personal/carer’s leave and compassionate leave, community service 
leave, long service leave, public holidays and the provision of a Fair Work 
Information Statement.62 

It must be acknowledged that the systems under the repealed WR Act and FW Act 
provide for differing roles of industrial awards in setting wages and conditions. In 
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considering the appropriate ‘safety net’ it is necessary to consider the role of 
legislated standards, awards, bargaining options and tests underpinning bargaining 
as interrelated concepts. 

The award modernisation and award review processes under the current system 
have again reinvigorated notional union test cases, which are being used as a means 
to expand national standards via the FWC, bypassing the regulatory impact 
assessment process that would now be expected to accompany proposals for 
legislated minimum standards. ACCI’s model for a reformed safety net will effectively 
overcome this. 

It is ACCI’s view that legislated standards should provide an appropriate safety net 
for those who are unable to bargain and be sufficiently flexible so that those 
standards don’t need to be bargained away.  

The current minimum entitlements provided by the NES deal with the following 
matters: 

 maximum weekly hours; 

 requests for flexible working arrangements; 

 parental leave; 

 annual leave; 

 personal carer’s leave and compassionate leave; 

 community service leave; 

 long service leave; 

 public holidays; 

 notice of termination and redundancy pay; 

 rest breaks. 
 
ACCI’s major concerns relating to the NES relate to the way in which they are 
prescribed and their interaction with the complex award system. These concerns can 
be addressed within a reformed NES with modified features reflected in a Minimum 
Conditions of Employment Act (or equivalent). Within this context, matters outside 
of those accepted national legislated standards would be overwhelmingly 
determined by bargaining at the workplace and individual levels. 
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Accompanied with the complementary reforms to the safety net as recommended 
in this submission, ACCI would support a safety-net of legislated minimum terms 
and conditions addressing: 

 maximum weekly hours; 

 requests for flexible working arrangements; 

 parental leave; 

 annual leave; 

 personal carer’s leave and compassionate leave; 

 community service leave; 

 long service leave; 

 public holidays; 

 notice of termination and redundancy pay; 

 rest breaks; 

 minimum wages (including casual loading and piece rates).  

2.3 The award system and flexibility 

The system of awards in Australia is the legacy of an industrial relations system 
focussed on centralised, arbitrated outcomes. A shift away from such a system and 
centralised wage determination and toward a workplace-focussed system 
commenced with the passage of the Industrial Relations Reform Act 1993 and was 
accelerated with the passage of the WR Act and subsequent reforms of that Act. This 
shift was in line with policies facilitating a move toward an open and competitive 
market. Up until the commencement of the WorkChoices Laws, structural changes to 
the system adhered to a policy sentiment that was shared by Australian 
governments of differing political persuasions, reinforcing the reality that 
decentralised labour market regulation is in the national interest. Referring to the 
reform of the 1990s the then Shadow Minister for Industrial Relations stated: 

These reforms were based upon partnerships being formed in the workplace. 
Perhaps for the first time in Australia’s industrial history the focus became on 
partnerships to grow the cake, not simply adversaries fighting over how to 
divide it.63 

The reforms progressed during this period contributed to a range of positive 
outcomes including growth in productivity, lower inflation, growth in real wages, less 
industrial disputation, and improved employment outcomes.  

While the case for sustaining the structural reform effort was a clear one, the 
introduction of the FW Act was a significant regression from previous reform 
objectives. This warrants correction.  The evolution of the framework away from the 
system of arbitrating paper based award disputes and the changed nature of the 
legislated safety net triggers consideration of what work the system of industrial 
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awards should now be doing. There remains a clear case for the reduction in the 
influence of awards and tribunals as was intended by the warranted reforms of the 
1990s. This was a part of the vision of former Prime Minister Paul Keating in shifting 
the focus toward enterprise bargaining, stating: 

Over time the safety net would inevitably become simpler. We would have 
fewer awards with fewer clauses.64 

Centralised labour regulation that operates on a ‘one size fits all’ basis or a 9am to 
5pm Monday to Friday paradigm does not reflect the evolution of the modern 
economy. The current system of awards does not reflect the needs and capacities of 
the majority of employers who employ less than 20 employees. The inflexible labour 
rules contained within the awards system prevent businesses from structuring their 
arrangements in the most efficient and productive ways. The appropriateness of a 
‘modern award’ system built around historic award content must be challenged.  
 
Philipatos has described today’s award system as follows: 

In today’s competitive economy, the award system is an anachronism. 
Awards set industry-wide wages and conditions based on the principle of 
equal pay for equal work. This approach to determining wages and conditions 
ignores the particular circumstances of individual firms and their capacity to 
pay. Employers who cannot afford to pay these conditions must either sack 
workers or employ them ‘off the books’ at below award rates. Awards can 
also hamper productivity growth by preventing employers from restructuring 
remuneration arrangements to introduce performance-based pay.65 

2.3.1 History of the awards system 

The award system has its genesis from the time of the large scale-industrial strikes 
that occurred in the 1890s and which impacted key industries at that time including 
the shearing and maritime industries. Such industrial disputation fell outside the 
realm of regulation with the exception of criminal law.66 Post-federation, the new 
Parliament responded to the lawlessness of the strikes and social division they 
created by establishing the Commonwealth Conciliation and Arbitration Act 1904. 
This statute empowered the industrial tribunal to impose awards on employers and 
unions engaged in a dispute if agreement was not reached via conciliation and 
became a unique feature of the Australian system. The move toward conciliation and 
compulsory arbitration was clearly intended as a bar to damaging industrial conflict 
with the then Attorney-General Deakin stating: 
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Under the new system – and here is the revolution – a different aim will 
operate. Might is not to make right. But, as soon as it can be discerned and 
determined, right is to make might. The thought which has hitherto been set 
aside is now to be made the determining factor of the situation. It will not be 
asked which side commands the greatest capital, the greatest number of 
hands, or the greatest number of sympathizers, or can strike the community 
the most deadly blow to force its opponent into surrender.67 

Although the Commonwealth Conciliation and Arbitration Act 1904 from which 
awards have their genesis had bipartisan support, the then opposition leader Reid 
made the following statement in debating the second Conciliation and Arbitration 
Bill which is worthy of consideration in the modern context: 

In no sense is this a triumph for humanity. It is a confession that the ordinary 
rules have failed, and that we have to grope about for some method which is 
clumsy, and perhaps, inequitable…trusting that the time will come when, 
under a more rational and voluntary arrangement of intelligent men 
representing these great interests, a method will be found of settling their 
disputes without any recourse to legal machinery.68 

More than 110 years later we still have a system that is far from simple and still 
placing significant reliance on the role of courts and tribunals to resolve disputes.  

While the system that developed throughout the 20th century was characterised by 
institutionalised minimum standard setting, compulsory conciliation and arbitration 
and considerable third party influence and intervention in the form of industrial 
tribunals, courts and industrial organisations, the reform agenda that commenced in 
the 1980s was taking us in a different direction. Policy makers began to recognise 
that the global economy, greater mobility of capital and labour and increasing 
competition warranted a shift away from the centrally controlled industrial relations 
framework if we were to maintain high standards of living. The focus shifted toward 
the creation of a system where decisions about wages and conditions of 
employment could be increasingly made in the workplace where the mutual 
interests of employers and employees would be paramount. Such an approach 
requires employers and employees to work with each other and not at each other’s 
expense.  

The passage of the Keating Government’s Industrial Relations Reform Act 1993 saw 
the development of a system of collective enterprise bargaining that, for the first 
time, enabled multi-employer award regulation to be displaced. The reform agenda 
was accelerated with the passage of WR Act which more comprehensively 
established a framework which attempted to move the primary focus of the system 
to collective and individual workplace agreements and away from centrally 
determined outcomes. Awards were required to have simpler minimum standards 
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operating as a safety net only, consistent with the workplace focus of the reforms. In 
2002 the relevant federal bodies reported: 

For more than a decade now there has been widespread support for the 
policy of moving Australia’s formal workplace relations system away from its 
traditional focus on the centralised determination of wages and conditions of 
employment by industrial tribunals – through a system of industry and 
occupational awards – to agreements reached directly at the enterprise and 
workplace level. 

Reforms to the wage setting arrangements began in the late 1980s with a 
growing recognition among Australians of the importance of ensuring greater 
international competitiveness by linking wages and improvements in the 
conditions of employment to increases in productivity, skill and flexibility at 
the workplace level…69 

Improvements to workplace relations are best measured from within the workplace 
which makes an assessment of ‘system performance’ challenging. However the 
reforms of the 1990s aided productivity and wages growth together with a mix of 
contributing factors.   

The passage of the FW Act has wound Australia backwards on labour market 
reforms, ignoring the concerns of credible international bodies regarding the need 
for Australia to progress its reforms to sustain improvement in employment 
outcomes and productivity performance. In 2001, the OECD made the following 
observation: 

The flexibility of the labour market has increased by the move towards a more 
decentralised system of setting wages and other conditions of employment, 
but there is a need for more effective decentralisation…The reform process 
needs to be completed in the light of Australia’s level of structural 
unemployment and the need to sustain the improvement in productivity 
performance.70 

However against the backdrop of Australia’s waning productivity and increasing 
unemployment, the FW Act has diverted from the policy objectives of the 1990s and 
has impeded the transition to a workplace based system. This is evident from the 
current operation of the system of ‘modern awards’.  

2.3.2 The ‘modern awards and their review 

processes 

The creation of modern awards together with their review processes has once again 
encouraged disputes between employer, industry and union representations 
triggering third party intervention by the FWC and the ad-hoc build-up of 
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employment regulation. Such processes have arrested the effective transition from 
the centralised system of compulsory conciliation and arbitration to a decentralised 
enterprise bargaining system of collective and individual agreements, underpinned 
by a simple safety net of minimum standards as intended by the earlier policy 
makers of the 1990s and 2000s. 

The award modernisation process stemmed from transitional amendments to the 
WR Act which provided for the AIRC to make modern awards in accordance with an 
award modernisation request.71  

While the process of award modernisation reduced the number of awards, the 
award modernisation request made by the then Minister included the statement 
that the process was not intended to disadvantage employees or increase costs for 
employers. This served to constrain the award modernisation process such that it did 
not effectively revise content to adapt it to the modern context. Rather, the 
regulatory burden of the award system was entrenched and threatens to intensify 
with each successful union claim for further regulation and prescription.   

Union claims during the reviews of modern awards run contrary to a system 
focussed on workplace bargaining and swing the pendulum back toward an arbitral 
system and award structures. Evidence of this trend can be seen in recent 
proceedings in relation to the four-yearly review of modern awards in which unions 
are seeking matters in all 122 modern awards such as: 

 minimum engagement periods and greater prescription of part-time hours; 

 an additional 10 days  paid leave related to domestic violence; 

 ‘family friendly work arrangements’ which would require an employer to 
accommodate part-time or reduced hours for employees returning from 
parental leave unless there were ‘substantial countervailing business 
grounds’ and provide a right to employees to revert to their pre-parental 
leave positions after two years. 

The claims, if awarded, will curtail flexibility currently available in awards by 
preventing employers from structuring their business arrangements in the most 
efficient and productive manner. Such prescription results in additional regulatory 
and cost imposts for employers in what is already an unduly complex system. The 
‘common’ nature of the claims is an attempt to expand the legislated NES yet such 
content is not subjected to a regulatory assessment process as would be expected of 
changes to the NES.   

There is no place in the modern economy for award provisions which restrict the 
kinds of employment that employers and employers may wish to enter into. 
Regulations that force changes to the nature of an employee’s contract of 
employment (e.g. from a casual contract of employment to a full-time contract of 
employment) or which place impractical restrictions on engagement patterns 
inherently discourage hiring. Job opportunities should not be demonised because 
they offer fewer hours than full-time employment. The 2015 Intergenerational 
Report has highlighted: 
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To drive higher levels of prosperity through economic growth, we must 
increase productivity and participation. If we are to achieve these goals we 
need to encourage those currently not in the workforce, especially older 
Australians and women, to enter, re-enter and stay in work, where they 
choose to do so.72 

The report highlights the importance of opportunities to support increased 
participation rates and a system centred around the 9-5, Monday to Friday paradigm 
does not facilitate the creation of employment opportunities to cater for a broad 
range of personal circumstances, including persons looking to balance work and 
caring responsibilities or transition to retirement. 

The OECD has also observed the benefits of flexible forms of labour engagement 
stating that “there is a strong positive correlation between holding a part-time job or 
a casual/fixed-term contract (as opposed to being unemployed or inactive) and the 
probability of holding a full-time/regular job at a later stage”.73 Freedom to contract 
on a mutually agreed basis should be a fundamental principle of any modern WR 
Framework.  

The impacts of award strictures such as minimum engagement periods can be seen 
from a case study prepared by the Chamber of Commerce and Industry Western 
Australia during the two-yearly review of awards. In this case study the operators of 
a small bookstore had a practice of offering paid training sessions to employees after 
hours which usually ran for between one and two hours. While the training sessions 
were not compulsory, employee attendance was incentivised by a arranging a social 
outing after the session that was usually a dinner.74 However, following the 
introduction of three hour minimum engagement periods in the General Retail 
Industry Award 2010, this employer initiative has faced significant obstacles as 
employees do not wish to stay at work for three hours after closing time (which is 
5.30pm on a weekday) and then proceed to a social outing and instead. Rather, most 
employees preferred to either not attend the training or go straight home 
afterwards.75 

Training is a contributor to enhanced employee development and performance. 
Social participation can contribute to higher levels of employee satisfaction and 
engagement which in in turn enhance productivity. The imposition of the minimum 
engagement negatively impacted both the employees of this business and the 
business itself. There is no rational business case for regulatory intervention in 
positive workplace level initiatives of this nature, especially as participation in the 
initiative was voluntary.  

Employer attempts to vary award provisions that do not reflect the modern 
economy or unduly interfere in the way they engage with their employees have been 
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opposed by unions. By way of example, during the four-yearly review of modern 
awards, employer parties are attempting to secure flexibility around annual leave 
arrangements (e.g. to enable management of excessive leave balances, payment by 
way of EFT during a normal pay cycle and payment of annual leave in advance) but 
these attempts are opposed by unions. While such changes are seemingly 
uncontroversial, these attempts to vary the awards have been subjected to litigation 
and will require adjudication by the FWC exercising a broad discretion in applying 
the objects within the FW Act. It is not unreasonable to ask why such changes are so 
difficult to affect. The overall regulatory burden created by the system cannot be 
eased without orders of the FWC or legislative change. 

2.3.3 The burden on small business 

Small business owners struggle to navigate the complex dual-layered safety net of 
NES and awards. In a study commissioned by the FWC to elicit insights from small 
businesses with between 1 and 19 employees that are end-users of the awards (FWC 
Small Business Study), the following findings emerged: 

 the ‘layout of modern awards elicited negative sentiment and was considered 
daunting’;76 

 the awards ‘were seen as difficult to use, but in-line with their low 
expectations of a government, regulatory/policy document, i.e. complex and 
challenging’;77 

 the awards were considered to be ‘convoluted’, ‘complex’, ‘ambiguous’, ‘of 
questionable relevance’ and written for the benefit of ‘bureaucrats and 
lawyers’;78 

 there is little confidence in the modern awards and the ‘lack of certainty was 
disempowering for small business owners in the study’ leading to ‘active 
avoidance’.79 

The small businesses participating in the study reported working in a constantly 
changing business world characterised by “[i]ncreasing demands of customers, a 
more aggressively competitive market, increased burden of administration, the 
constant change of regulation and a more assertive workforce”.80 The small 
businesses highlighted their time challenges and need to minimise negative 
productivity impacts in their efforts to compete and remain profitable in a 
demanding, competitive and uncertain environment. 

The complexity of the award system against this backdrop creates apprehension, 
encourages avoidance strategies and acts as a barrier to employment as summarised 
in the findings of the FWC Small Business Study: 
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A key implication of the current modern award information architecture is that 
low expectations and poor experiences were acting as barriers to using the 
modern awards for the participants. At the same time, participants were acutely 
aware of needing to adhere to and follow the modern awards.  
 
To manage this apprehension, most participants reported simply paying a little 
above modern award pay rates as a form of insurance, so they didn’t get caught 
out. They also reported providing basic holiday and leave entitlements but relied 
on reaching some understanding with employees about many of the other 
provisions around breaks and penalties. Some participants were changing their 
employment practises in order to avoid dealing with the modern awards, i.e. not 
hiring or moving toward contract labour.  

In summary, the challenges faced by the smaller end of the business community 
suggest that regulatory documents will struggle to have optimal impact if not 
presented in a manner that demonstrates an appreciation of the needs and 
capabilities of the end-user. Information that is too hard to deal with may result 
in ‘best guess’ solutions or avoidance of the document altogether.81 

Importantly, avoidance of the awards system is not driven by the desire of the small 
business participants to do the wrong thing by their employees but is more likely to 
emerge as a result of the complexity of the award system. The study indicated that 
employers valued their staff, with the research finding: 

One of the key challenges for small business operators in the study was 
attracting and retaining good staff. Good employees were highly valued and 
these employers spoke of making a greater effort to keep good staff on board 
through flexible work practices.82 

Small business employers expressed concern that mistakes in applying terms and 
conditions could be costly, damaging to their reputation and ethically concerning 
with participants openly expressing ‘a desire to the right thing by their employees’.83 
Frustration emerged from the tension between this desire to do the right thing and 
the lack of confidence small businesses had in interpreting the complex awards with 
participants reporting hesitation in engaging with the modern awards which ‘either 
filled them with a sense of dread or resignation to the challenge (and tedium) 
ahead’.84 

The Fair Work Ombudsman (FWO) has also acknowledged that the award system is 
too complex, with the following statements emerging from an address in 2014: 

We are very much aware that workplace laws can be complex for the 
uninitiated. 
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We know they also exist amongst a whole pile of rules you have to follow 
about all sorts of things… 
… 
For those who aren’t industrial experts, the margin for error is high. 
… 
…there are many people who are a long way from understanding the 
intricacies of things such as the interaction between the National Employment 
Standards and awards, or the difference between above award payments, 
enterprise agreements and an Individual Flexibility Arrangement. 
 
This is why we are publicly acknowledging that the system could be simpler.  
 
That we should take every opportunity to make the framework clearer. 
… 
If we can decrease complexity then this reduces the red tape you have to 
grapple with. 
 

 There is a clear productivity benefit.85  
 
The compliance difficulties experienced by small business can also be observed in a 
recent FWO campaign targeting retail bakery employers with the FWO suggesting 
that one particular case of non-compliance “highlights that small mistakes, left over 
time, can result in hefty bills for back-payment of wages that employers had not 
budgeted for.”86 The FWO has stated “[w]e know workplace laws can be complicated 
for the uninitiated, and for those who are not industrial experts, but we ask small 
business to use the tools and resources that we provide for them and inform 
themselves”. However the vast majority of small business operators are not lawyers 
or industrial experts and so the complexity of the system magnifies the potential for 
error and misinterpretation. 

While efforts are underway to ‘simplify’ the awards, the bulk, scale and prescription 
within them will continue to exist as a barrier in their application. In fact, the 
regulatory burden of the award system has become so great and the instruments so 
complex that the FWC has recently foreshadowed the possibility of it preparing draft 
annotated versions of the award to accompany them. Given the desire for regulation 
to be clear in its application, such a solution should not be the preferred means of 
addressing award complexity and parties have raised concerns that this exercise 
could in fact become the source of further disputes. 

The general objects of the FW Act require the framework to acknowledge ‘the 
special circumstances of small and medium small businesses’87 yet the modern 
awards fail to do so. Small business employers clearly represent the majority of 
employers and regulation should be appropriate for application in these businesses. 
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At the end of June 2013 there were 815,368 employing businesses and of these 
businesses: 

 69.1% (563,412) employed 1 to 4 people; 

 24.2% (197,412) employed 5-19 people; 

 6.3% (50,946) employed 20-199 people; and 

 0.4% (3,598) employed over 200.88 

The complexity of the award system compounds the burden on small business 
employers to comply with multiple regulatory instruments in implementing the 
safety net and is at odds with the principle that regulation should be clearly 
accessible to those who must comply and in an appropriate form to facilitate 
compliance. Regulation should also be contained in as few sources as possible. 
 
ACCI encourages the Productivity Commission to engage in dialogue with the FWO 
regarding the level of award compliance given the regular campaigns the FWO 
conducts across a range of industries. 

2.3.4 The case for individual agreements 

The award system discourages firms from structuring their business arrangements in 
the most efficient and productive manner and this contributes to less than optimum 
labour market performance. The FWC Small Business Study made the following 
observation: 
 

A key challenge for these small business operators was that there did not 
seem to be a modern award that clearly represented the type of activities of 
their employees. Participants stated that employees of small businesses are 
often required to multi-task and do not fit into neat or clear categories. For 
example, the same employee in a café could be part chef, part wait staff and 
part dish hand. This raised the key question for some participants of whether 
the modern awards were actually relevant to their business. Classification 
remained difficult even where an employee could be allocated to the role in 
which they perform the majority of their work, as this could still change 
depending on, for example, work flow, or peak times versus off-peak times.89 
 

In an environment where employers and employees are required to be adaptable 
and innovative and where employers have a genuine interest in negotiating flexible 
arrangements with their valued employees as a retention strategy, the continuation 
of a framework centred around industry awards is out of place. Policy settings should 
support an environment in which parties are free to negotiate arrangements of 
mutual benefit, underpinned by an appropriate safety net, which facilitates the 
structuring of work arrangements in the most efficient and productive manner 
feasible. 
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Appropriate mechanisms for the formation of simple, tailored agreements at the 
enterprise and individual levels will aid in compliance. The current framework is 
hostile to individual agreements, with the FW Act’s objects stated to include 
‘ensuring that the guaranteed safety net of fair, relevant and enforceable minimum 
wages and conditions can no longer be undermined by the making of statutory 
individual employment agreements of any kind given that such agreements can 
never be a part of a fair workplace relations system’.90  
 
This is ridiculous statement. There is no valid basis for hostility to individual 
agreements provided there is an appropriate safety net.  Instead, the current  award 
system results in employers ‘actively avoiding engagement with the modern awards, 
despite being conscious that not acting in the appropriate manner could put them at 
risk’.91 
 
The FWC Small Business Study indicates that small business employers are already 
adopting measures to address the complex system of awards, including: 
 

 To pay slightly above the award…To ensure they were not ‘caught’ by any 
changes. 

 Overcompensate with breaks…The notion that it was better to give too much 
than not enough. 

 To simply copy what they have done before... Take a previous employment 
contract and simply swap out the names for a new employee.  

 To take a punt... To review and make a ‘best guess’ judgement as to how the 
condition may apply to their unique circumstances – often based on past, 
outdated experience. One participant spoke of simply modifying an 
employment contract for the past 12 years with a new rate that they 
“thought would be ok.”  

 To negotiate... With employees directly to find a suitable arrangement, e.g. 
come in on a Saturday for half an hour at no charge but allow them to leave 
an hour earlier one day during the week.  

 To seek assistance... From Fair Work, peers, third parties such as 
accountants. If the issue was particularly serious, i.e. dismissal, or if they were 
particularly risk averse and concerned about making errors.  

 To have ‘work arounds’…92 
 
The system is driving this behaviour. In more extreme cases the participating small 
businesses reported changing their employment practices in order to avoid having to 
engage with the modern awards and risk misunderstanding conditions, including by:  
 

 not employing low skilled staff and placing greater demands on current staff; 
and  

 moving towards contract employment.93 
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2.3.5 The way forward 

ACCI’s submission in relation to the PIR of the FW Act stated: 

6.3 Due to the significant cost impost on employers and inflexibility that is 
imposed on firms, disproportionately small firms, ACCI believes that serious 
consideration for a small business exemption (20 employees or less) or micro-
business exemption (10 employees or less) is warranted. It is clear that the 
small business community is most negatively affected by the strictures and 
cost impost of awards and just as other parts of the Act recognises the burden 
on small firms (i.e. in redundancy and unfair dismissal), there should be a 
similar consideration of the regulatory burden of modern awards. Such relief 
could apply to some or all parts of the modern award, but would not cover 
minimum wage classifications. The employee would be protected by the NES 
safety-net for all other conditions.94 

This may be one option for addressing the complexity the award system however 
longer term consideration needs to be given to simplifying the safety net so that it is 
appropriate for all who rely on it and must apply it. The complex awards system 
continues to underpin bargaining because collective agreements are assessed 
against the BOOT requiring that the agreement provide wages and conditions that 
make each worker better off than if the award continued to apply to them. As 
awards to continue to regulate for every contingency that might arise in the 
workplace, regardless of the utility or take up of provisions, attention must be given 
to the safety net underpinning bargaining. 

ACCI’s submission in relation to the PIR called for a Productivity Commission inquiry 
into all modern awards and for amendment to the FW Act to require the FWC to 
consider any report from the Productivity Commission or a statutory “request” from 
Government.95 However in the longer term, a reduction in the influence of awards 
and tribunals is required to better facilitate choice for employers and employees in 
their workplace arrangements. Philipatos has stated: 

…The problem is that awards represent a throwback to an era and an 
economy that no longer exists—an era defined by protectionism and 
paternalism.  
 
Since the 1980s, microeconomic reform has fundamentally changed 
Australia’s economy and society. Protectionism has given way to competition, 
and isolationism to globalisation. Removing tariffs, subsidies and restrictions 
has made Australian industry more flexible and adaptable to global pressures.  

 
Although most parts of the Australian economy have been liberalised, the 
crucial labour market is still stuck in the past—and is a drag on the economy. 
Awards are the remnants of what Paul Kelly describes as the ‘Australian 
Settlement.’ They are the relics of a Byzantine industrial relations system 
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characterised by complexity and paternalism. They need to be abolished to 
make way for a more flexible and productive labour market.96 

ACCI believes that the WR Framework should complete the evolution from the 
centralised system of compulsory conciliation and arbitration of the past and 
become a truly decentralised system of collective and individual bargaining 
underpinned by a safety net of simple minimum standards.  

ACCI therefore recommends further rationalisation of award content as we move 
toward a dedicated Minimum Conditions of Employment Act that sensibly codifies 
minimum standards that provide the foundation for agreement making.  

 
In supporting this approach ACCI recommends that any minimum standard be 
subject to regulatory impact assessment which: 

 discloses the nature of proposed regulatory burden, the impact on those 
affected (including small and medium employers), the factors mitigating in 
favour of and against the imposition of the regulation, measures proposed to 
minimise impact, the extent to which outcomes could be better achieved 
through agreement making and employment impacts; 

 works on the presumptions that regulation should: 
o be clearly accessible and in a form to facilitate and support 

compliance;  
o be contained within the minimum number of sources possible; 
o change as infrequently as possible and where changes do occur, such 

change is supported by due notice and proper information; 

 recognises that regulation should not be the default solution and which 
adopts a presumption against the making (and maintenance) of detailed and 
delineated obligations. 

During the transition to such a system, consideration must be given to further 
rationalisation of award content based on a set of reformed modern awards 
objectives. Of course, if ACCI’s recommended model for a future safety net is not 
adopted, the objects would require modification to reflect the following outcomes: 

ACCI recommends that the objects of modern awards be reframed to ensure that 
they do not exist as a barrier to the efficient structuring of working arrangements 
at the workplace level and set out simple minimum standards appropriate to the 
industries/occupations that they cover. 
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2.4 The role of awards in setting wages  

Awards have had a role in setting minimum wages since the Harvester Decision97 was 
first applied in 1908. Wages paid by businesses manufacturing goods in Australia 
could be exempt from excise duties if businesses obtained an order from the 
Commonwealth Court of Conciliation and Arbitration that those wages were ‘fair and 
reasonable’.98 The Harvester Decision was handed down in response to such an 
application, with Justice Higgins making the decision to fix minimum wages on the 
following basis: 

I cannot think of any other standard appropriate than the normal needs of the 
average employee, regarded as a human being living in a civilised 
community…I cannot think that an employer and a workman contract on 
equal footing, or make a “fair” agreement as to wages, when the workman 
submits to work for a low wage to avoid starvation or pauperism (or 
something like it) for himself and his family; or that the agreement is 
“reasonable” if it does not carry a wage sufficient to ensure the workman 
food, shelter, clothing, frugal comfort, provision for evil days, &c., as well as 
reward for the special skill of an artisan if he is one.99 

In deciding upon the minimum wages to be paid for a tradesman and a labourer 
working across a 48 hour week, Justice Higgins applied his calculation based on the 
assumption that the wage earner was a husband supporting a wife and three 
children. In this context the wage could be described as a ‘family wage’ appropriate 
to ensure ‘frugal comfort’. Of note, at the time of the decision there was no 
government funded social welfare system, in place and the reference to ‘provision 
for evil days’ related to sickness and unemployment.100 

The Harvester Decision determined a basic wage for unskilled labourers and 
prescribed a ‘margin’ for skilled tradespeople and this approach saw the several 
levels of minimum wage develop in the awards system, distinguishing Australia from 
the minimum wage setting system that developed in many other countries.101 The 
setting of such margins had the effect of intervening in the market determination of 
rates for the various trades and while there was no prescribed formula by which 
margins were fixed, the Court considered factors such as rates paid by employers 
and market value, comparable rates and rates fixed in other awards, the period of 
apprenticeship and perceived difficulty of the skill.102  

In 1923, indexation of the basic wage for unskilled labour commenced and continued 
to be adjusted in line with the consumer price index and award wages were adjusted 
up or down depending  on inflation until 1953.103 In Federated Gas Employees 
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Industrial Union v Metropolitan Gas Company104 the Conciliation and Arbitration 
Commission accepted that for wages to be sustainable, economic performance 
should weigh in on wage determinations. A growing recognition that the minimum 
wage could not be relied upon to maintain a social welfare safety net and that 
Government intervention may be required followed within the subsequent decisions 
of wage setting courts and tribunals. 

Despite this, Australia’s wage system has evolved to become one of the most 
regulated with minimum wages that are amongst the highest in the OECD. This is 
compounded by the fact that the Australia is the only country which has a cascade of 
multiple minimum wage rates ranging from the national minimum wage of $640.90 
per week to over $3000 per week105 with minimum wage regulation applying not 
only to unskilled workers but to tradespeople, managerial and professional 
employees. The minimum wage regulation is compounded by on-costs that are 
payable in addition to the base wage including penalty rates, loadings and 
allowances, workers compensation premiums, payroll tax, superannuation and 
administrative costs. This brings into question the role of minimum wage setting 
under the current system in addressing the ‘needs of the low paid’, with Wooden 
commenting: 

Australia is, however, relatively unique among industrial nations in having not 
one single minimum wage, but a whole raft of different minima that vary 
both across awards and within awards. While the number of such minima has 
been greatly streamlined over the years, the question still remains as to why 
we need to set a multitude of minimum wage floors for jobs scattered across 
almost the entire wage distribution. 

If the rationale behind minimum wage adjustments is to protect the living 
standards of the lowest paid, I can see little reason why we need more than 
one global minimum wage. Varying award rates above the global minimum 
has little to do with protecting the needs of the lowest paid.106 

2.5 Special forms of wage setting  

Junior and apprentice wages have been a character of the award system since the 
pay outcomes of the early 1900s arising from Commonwealth Court of Conciliation 
and Arbitration. The impact of minimum wages is felt more acutely by young people 
as noted by Butler who stated: 

There is a very large body of evidence that demonstrates that the 
negative effects of a minimum wage (or an increase in a minimum 
wage) is felt most acutely in the employment and employment 
prospects of young people.  In a survey of over two dozen empirical 
studies of the effects of an increase in the minimum wage on youth 
employment, Brown et al found that on balance, a 10 percent increase 
in the minimum wage is estimated to result in about a 1-3 percent 
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reduction in total teenage employment.  All studies find a negative 
employment effect for all teenagers together and the signs are almost 
exclusively negative for the various age-sex-race subgroups.107 

Whether it is the FWC or an alternative body, the statute should require that 
decisions promote youth employment and provide a bridge into the world of work 
particularly as softening labour market conditions have impacted low-paid, low-
skilled workers most significantly. 

It is ACCI’s view WR Framework must support: 

 the creation of employment opportunities for people whose productivity is 
limited by their disability through the inclusion of supported wages 
schemes; 

 employers in their efforts to provide training and employment for young 
people, including providing appropriate minimum wages and conditions for 
trainees and apprentices which properly reflect their experience and work 
and education balance as well as opportunities for young people seeking 
entry to the labour market. 

 

2.6 The national minimum wage  

Minimum wage outcomes are determined by the FWC which is responsible for 
establishing a safety net of fair minimum wages, taking into account: 

(a) the performance and competitiveness of the national economy, including 
productivity, business competitiveness and viability, inflation and 
employment growth; and 

(b) promoting social inclusion through increased workforce participation; and 
(c) relative living standards and the needs of the low paid; and 
(d) the principle of equal remuneration for work of equal or comparable value; 

and 
(e) providing a comprehensive range of fair minimum wages to junior 

employees, employees to whom training arrangements apply and employees 
with a disability.108 

 
This wage setting function, administered by the FWC’s Expert Panel, is also 
underpinned by the overarching general objects of the FW Act and modern awards 
objective, to the extent that modern award minimum wages are varied.  
 
Given that our economy is undergoing a period of transition, it will be necessary for 
the Productivity Commission to analyse the effects of minimum wages from a variety 
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of perspectives and ACCI members may make submissions relevant to the industries 
and geographical areas they represent. However ay the national level Australia is 
continuing to experience softening labour market conditions with employment 
growth slowing, working hours falling and the unemployment rate (currently 6.4 per 
cent according to ABS data)109 reaching a 12 year high and expected to rise further. 
The softening labour market conditions have impacted low-paid, low-skilled workers 
most significantly and we have seen our youth unemployment rate reach its highest 
level since 1998.110 Our terms of trade have declined at a faster than expected rate 
stimulating new calls to diversify our sources of economic activity to reduce our level 
of reliance on minerals exports.  

As these structural shifts in the economy occur, Australia can expect challenging 
times ahead as labour demands shift and reallocation occurs and we expect it may 
be some time before the market stabilises. Such market fragility presents the risk 
that too great an increase in regulated minimum wages would negatively impact 
employment outcomes.  

Participation in paid work is critical to maintaining adequate living standards and to 
prevent poverty and social exclusion.  Structural changes in the economy have the 
potential to magnify the consequences of unemployment with many people finding 
they no longer have skills in line with demand. This heightens the risk of people 
being unemployed for longer periods of time or vacating the labour market entirely. 
Long term unemployment has negative social consequences not only for the 
individual but also their dependents.  

The minimum wage function must not exacerbate the risk of unemployment for 
those most vulnerable in the labour market. 

ACCI believes that key considerations in setting minimum wages should be the 
protection of jobs and helping the unemployed to be competitive in the labour 
market. The focus of minimum wage determinations should be directed to the 
impact on employers and employees (as well as those seeking employment).  

 
Wooden made the following comments in response to the inaugural minimum wage 
decision post FW Act implementation:   
 

Minimum wage rises benefit low-paid workers at the expense of the 
unemployed. Any action that increases the cost of hiring low-wage labour 
reduces the likelihood of those without jobs finding one in the future. 
Moreover, it is the long-term unemployed who’s employment chances are 
most damaged. This seems very unfair. And it certainly doesn’t promote social 
inclusion through greater workforce participation […] The decision looks even 
more unfair once you realise that many low paid workers do not live in poor 
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households, and that a low-paid worker has a much better chance of getting 
a better paid job than someone who doesn’t have a job at all.111 

 
ACCI has concerns that minimum wage decisions disproportionately impact 
particular employers and sectors of the economy and that the broad domestic 
economy focus risks ignoring the impact on vulnerable small and medium sized 
employers.  For example, services industries such as retail, hospitality and 
restaurants have a higher level of direct employment on minimum wages compared 
to all industry averages and industries with a higher incidence of collective 
agreements.  
 

The award system is, in effect, attempting to interfere with the market by attaching 
a ‘value’ to work which has resulted in wage differentials. Lewis has made the 
following observation of this system: 

What can be said is that the removal of industry-specific minimum rates 
would allow greater flexibility for owners to manage their businesses and 
allow wages to be determined by the market. Most economists believe that 
competitive markets, through the price mechanism, represent the best way of 
allocating resources (Hubbard et al. 2011). Businesses will maximise their 
profits by selling the goods and services consumers want, when they want, at 
the lowest prices. Production will be efficient because businesses will organise 
capital and labour in such a way as to reduce costs and maximise revenue in 
order to maximise their profits. Employment will be at a maximum because 
businesses are producing the highest output that people are willing to buy. In 
order to be able to hire workers, businesses must offer wages and conditions 
that employees are willing to accept. This is the basis for allowing businesses 
flexibility to manage and prices (including wages) to be determined by the 
market.112 

No other major international trading economy has an award wage system like 
Australia and credible sources within the global community suggest that Australia is 
out of step with international best practice. This was observed by the IMF as far back 
as 2002 when it stated: 

The awards system also still plays an important part in setting minimum 
wages, which remain very high in Australia relative to other advanced 
economies…The role of the award system in setting minimum wages should 
be diminished in order to reduce what may be a significant barrier to the 
entry  of low-skilled individuals into employment. Historically, the minimum 
wage has been used a providing a “living wage”. However; it has to be 
recognised that the wage determination system is a very blunt instrument to 
be used for this purpose. Ensuring a minimum standard of living for all 
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working Australians could be achieved more efficiently, with the creation of 
fewer economic distortions, by using the tax and income support systems.113 

ACCI’s view is that the long term objective of the system should be to move toward 
an environment where wages and conditions are overwhelmingly set by workplace 
bargaining, either collectively or individually, underpinned by minimum adult and 
youth wages. The World Economic Forum ranked Australia a dismal 125th out of 144 
countries when considering the extent to which pay is linked to productivity.114   

ACCI’s does not aspire for Australia to be a low wage economy. In fact, ACCI policies 
have consistently promoted increased wages and improved living conditions via 
measures that will grow Australia’s national prosperity. However policy settings 
should not exacerbate the risk of unemployment for those most vulnerable in the 
labour market and minimum wage growth cannot go unchecked.  

Australia’s minimum wage remains amongst the highest in the world and has 
resulted in the following recommendation from the National Commission of Audit: 

Recommendation 28: The minimum wage 
Australia’s minimum wage is high by international standards. The 
Commission recommends that future growth in the minimum wage be 
contained to improve job opportunities. A degree of variation in the minimum 
wage should also be introduced across the States to better reflect local labour 
market conditions and the cost of living. This should be achieved by: 

a.  establishing a ‘Minimum Wage Benchmark’, set at 44 per cent of 
Average Weekly Earnings; 

b.  transitioning to this new benchmark by indexing the current national 
minimum wage to grow in line with the Consumer Price Index less 1 
percentage point for a period of 
10 years; and 

c.  transitioning the minimum wage in each State and Territory to the 
lower of the ‘Minimum Wage Benchmark’ or 44 per cent of Average 
Weekly Earnings in that jurisdiction by 2023, noting that should this 
imply a reduction in the nominal minimum wage, the wage would 
instead be kept constant until aligned with 44 per cent of Average 
Weekly Earnings in that jurisdiction.115 

 
ACCI has previously expressed concern that minimum wages represent too high a 
proportion of median and average earnings and agrees with the National 
Commission of Audit’s statement that “[a] minimum wage that is too high prevents 
groups, such as young job seekers, from entering the labour market, inhibiting the 
development of workplace skills and experiences that could increase their wages 
over time”.  
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ACCI also acknowledges that the decisions of the FWC are largely considered against 
a macro-economic assessment of the economy which is unlikely to be as useful as an 
approach that focusses on actual conditions at the industry and firm level. If there is 
no ability for an employer to off-set the minimum wages increases (e.g. because they 
are unable to pass costs on to consumers in a price sensitive environment) there will 
be firm specific impacts, including reducing the number of hours offered or 
employees. 
 
ACCI acknowledges the challenges that a system of federal wage setting presents 
given the broad ranging impacts of minimum wage decisions on individual 
employees and employers. Accordingly, in administering the wage review function, 
greater weight should be accorded to the interests of those with a comparatively 
higher level of direct employment on minimum wages. Furthermore there is 
currently no statutory presumption or requirement that the FWC flow-on any 
increase to all classification levels and/or for all modern awards.  It is ACCI’s view 
that Parliament intended for the FWC to retain discretion to vary one or more 
modern award minimum wages.  
 
As a result of the award modernisation process, there are now 122 modern awards 
which have replaced thousands of pre-reform federal awards and NAPSAs. Given 
that these modern awards are predominantly structured along an industry or 
occupational basis, it is now possible to distinguish and target decisions on an 
industry by industry basis. ACCI respectfully disagrees with the FWC’s findings that 
“... the legislative framework reveals a preference for consistent variation 
determinations across all modern awards” and “the notion of a fair safety net of 
minimum wages embodies the concepts of uniformity and consistency of 
treatment”.116 Statutory amendment or guidance may provide the FWC with greater 
confidence to execute the wage review function on this basis. 
 
Importantly, the FW Act refers to minimum wages as a “safety net” and reflects the 
fact that minimum wages in awards are not market rates of pay. The system must 
not operate on the presumption that minimum wages (and award regulated jobs) 
should reflect or match what the private sector market is able to pay. The AIRC has 
previously rejected submissions that suggest award rates should match market rates, 
particularly in relation to bargaining outcomes. In the 2005 Safety Net Review 
decision [PR002005], the Full Bench stated: 
 

[384] The Commonwealth rejected the ACTU's submission that there should 
be an appropriate nexus between average award movements and average 
movements in the WPI. It reiterated the position it has put in other safety net 
reviews that market rates and movements in earnings should not be the basis 
for safety net adjustments. In the alternative it submitted that if movements 
in market rates are to be taken into account, comparison should be limited to 
the WPI. 
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[385] In relation to these submissions we accept that the statutory concept of 
an award safety net requires that there be a separation between minimum 
rates and agreement rates and that bargained wage outcomes should not be 
transmitted through the award system. The Commission has also previously 
accepted, as the Commonwealth also pointed out, that the WPI is the most 
useful indicator for our purposes. 

 
Whilst the WPI is a useful measure of wage growth, wage increases should not be 
linked to a corresponding change in the WPI in a quasi-mechanical fashion. One of 
the key and enduring divisions in setting minimum wages in Australia has centred on 
the relevance and utility of comparativist, redistributional analysis in minimum wage 
setting. This dates back to the 1970s, with notions of “comparative wage justice”. 
Further, it is linked to now very out-dated thinking of minimum wages as tools of 
economic redistribution in a society, which would move wealth from capital to 
labour. In its 2001 national wage case decision, the AIRC crucially articulated the 
limitations of its role in determining outcomes actually affecting the capacity of the 
low paid to meet their needs and expenditures: 
 

As noted in previous decisions the statutory scheme does not give to the 
Commission a supervening social welfare responsibility either for incomes 
generally or their distribution. The scheme regulates wages and conditions of 
employment and requires the adjustment of the minimum wages safety net 
contained in awards having regard to particular considerations. The 
information about income levels and distribution provided by the parties is 
informative of Australian living standards. However, it must be taken into 
account having regard to the limited nature of our task and statutory 
responsibilities.117 

 
The framework should not support any role of the wage setting body in setting 
minimum wages on a redistributive, comparative or “just wage” basis.  
 
It should also be noted that Australia’s social welfare system is subject to a separate 
review. On 25 February 2015 the Government released a report entitled A New 
System for Better Employment and Social Outcomes which cautions against linking 
minimum wages to community living standards, stating: 

…this would effectively place a substantial part of the Commonwealth Budget 
under the control of the Fair Work Commission members, who are required to 
make their National Minimum Wage decisions on grounds quite different 
from concerns over the living standards of either the general community or of 
income support recipients. This may have the potential to distort the 

processes and considerations of the Fair Work Commission, as the number of 
people receiving government payments is substantially larger than the 
number of people reliant on minimum wages. 118 
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ACCI recommends reframing the objects of minimum wage setting so that the 
process provides a genuine safety net which is appropriately balanced.  

Minimum wage setting must promote youth employment and a reframed set of 
minimum wages objectives should accommodate industry and regional 
differentials, if appropriate. 

2.7 Penalty rates 

2.7.1 Where did penalty rates have their genesis? 

During the two-yearly review of modern awards the former Government supported 
the continuation of penalty rates in their existing form placing reliance on the fact 
that  ‘penalty rates for working unsociable hours and weekends have been reflected 
in the Australian workplace regulation for almost 100 years’119 and industrial 
commissions have reiterated this position. However simply because something has 
been in place for a long period of time does not justify its continuation in that form. 
In fact, the decisions of the past left open opportunities to review penalty rates for 
weekend work should community circumstances change. Significant change has 
undeniably occurred.   

 Lewis has observed: 

The notion of a ‘penalty’ rate has its origin in a labour market quite different 
from that of much of the Australian labour market today. The Australian 
economy used to be characterised by mostly males working full-time 
industrial jobs. There was little part-time or casual work. Working married 
women and jobs with flexible hours were rare (Norris et al. 2004). Most retail 
outlets shut at midday on Saturday and reopened on Monday, The weekends 
were, for many, the only time available for socialising, recreation, 
participating in sport and worship.120 

A timeline of penalty rates decisions is set out in the former Government’s 
submission to Fair Work Australia (FWA) during the two-yearly review of awards.121 
In that submission, a number of cases are referenced including: 

 The Gas Employees Case [1919] 13 CAR 437 in which Higgins J stated: 

The true position seems to be that extra rate for all Sunday work is given 
on quite different grounds for an extra rate for work on the seventh day. 
The former is given because of the grievance of losing Sunday itself – the 

                                                      
119

 Australian Government ‘Submission in relation to applications to vary penalty rates in the retail, 
hospitality, fast food, restaurant and hair and beauty awards (AM2012/8 and others)’, 18 September 
2012, p 2. 
120

 Lewis, op. cit. 
121

 Australian Government ‘Submission in relation to applications to vary penalty rates in the retail, 
hospitality, fast food, restaurant and hair and beauty awards (AM2012/8 and others)’, 18 September 
2012, p 2. 

http://www.fwc.gov.au/documents/documents/awardmod/review/AM20128_sub_deewr.pdf
http://www.fwc.gov.au/documents/documents/awardmod/review/AM20128_sub_deewr.pdf
http://www.fwc.gov.au/documents/documents/awardmod/review/AM20128_sub_deewr.pdf
http://www.fwc.gov.au/documents/documents/awardmod/review/AM20128_sub_deewr.pdf


ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
58 

day for family and social and religious reunions, the day on which one’s 
friends are free, the day that is most valuable for rest and amenity under 
our social habits; whereas the latter rate is given because seven days per 
week for work are too many. This involves that even if time and a half be 
paid for Sunday work; there should be extra pay also for the seventh day 
of work. But the extra pay should be time and a half, not double rates. The 
norm of work being six week days and Sundays free, the payment for 
departure from the norm should be two time and a half rates, which is 
equivalent to one double rate.122 

 The Weekend Penalty Rates Case [1947] 58 CAR 610 in which the Conciliation 
and Arbitration Commission determined that the amount of penalty rates 
that should be payable under the Metal Trades Award was 125 percent for a 
Saturday and 200 per cent for a Sunday. In this matter the Conciliation and 
Arbitration Commission stated: 

In one sense the use of the term ‘penalty’ as applied to such additional 
amounts is a misnomer, there is no question of punishment about the 
matter. But in another sense it expresses accurately enough the 
operation of the requirement of additional payment as, inter alia, a 
deterrent against calling upon employees to work in the circumstances in 
which the additional payment is required to be made. Most, if not all, of 
such requirements combine the element of compensation with that of 
deterrence.123 

 The Tramway & Gas Employees Case [1949] 62 CAR 558 in which Conciliation 
Commissioner Blackburn stated: 

It is undeniable that, in our civilisation, Sunday, above all other days, is 
the recognised and accepted day of rest from labour. From the earliest 
Christian teaching to refrain from all unnecessary work and labour on 
Sunday, that day has been treated as a day apart and of different import 
from Saturday. The Unions, therefore, urge that the rate of pay for work 
which the community demands shall be done on a Sunday should be 
appreciably greater than the rate for work done on Saturday – a more 
convenient day of community recreation and pleasure.124 

 Re Engine Drivers General (State) Interim Award [1950] AR (NSW) 260 in 
which the Commission stated: 

From the foregoing review of decisions it would be seen that at the 
present time this Commission accepts that time and a quarter rate is a 
proper standard but it does not follow that this standard is immutable; 
like all such general findings, it must be subject to review from time to 
time with alterations of social, industrial and other relevant conditions. 
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In our opinion, additional rates for week-end work are given to 
compensate the employee having to work on days which are not regularly 
working days for all employees in the industry. The aim is to compensate 
for disturbance of social and family life and the full opportunity of 
religious observance, and in some cases to discourage employers working 
employees on non-regular working days.125 

 An AIRC test case in which Commissioner Hingley said in 1998:  
 

“I am not persuaded, on what is before me, that the combination of 
deregulated shop trading hours and the evolution of new shopping 
lifestyles and consumer demands, consequently means that for retail 
workers, an expanded daily spread of hours, late night hours and Saturday 
and Sunday work, are a sought after lifestyle corollary, diminishing the 
unsociability of such work schedules. It is a corollary of such changes, 
should the Commission so determine, that current or future employees 
with little or no bargaining power may be obliged to work extended 
evening, Saturday or Sunday hours against their domestic responsibilities 
or personal convenience or gain their employment.”126 

It is also useful to reflect on the following comments of Drake-Brockman J, in the 
South Australian Railways Case (1935) 35 CAR 370 at 372 when considering the 
origins of penalty rates: 

They are not imposed for the purpose of increasing the rates of pay. They are 
imposed for the purpose of discouraging employers from employing men 
under conditions likely to impair their health, or for the purpose of 
discouraging certain kinds of work, or working under particular conditions. A 
good illustration of that, perhaps, is the penal rate ordinarily imposed for 
overtime. The court does not give extra pay for overtime work because it 
wants to increase the amount of pay to the man, but for the purpose of 
discouraging employers from working overtime where it possibly can be 
eliminated.127 

Notably, the decisions distinguished work on weekends from work beyond ordinary 
hours. Penalties played a role in regulating hours of work and the days and times at 
which people worked. While penalties may still be relevant in regulating work 
beyond reasonable ordinary hours, the way in which people spend their time on 
weekends has undoubtedly changed. This is ACCI’s central proposition. Australian 
society and the source of our economic activity have changed significantly since the 
genesis of penalty rates and service sector output and employment have outpaced 
other sectors. Small businesses account for a larger proportion of businesses in the 
services sector than in sectors such as mining and manufacturing and given the 

                                                      
125

 Engine Drivers General (State) Interim Award [1950] AR (NSW) 260 at 267. 
126

 Australian Bureau of Statistics, ‘Household Use of Information Technology, Australia’, cat no 
8146.0. 
127

 South Australian Railways Case (1935) 35 CAR 370 at 372. 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
60 

labour intensive nature of most service industries, policy settings must enable 
businesses in these industries to react to their workforce in a dynamic way.  

2.7.2 What are Australians doing with their time? 

In a bygone era where the predominant pattern or working on offer was full-time, 
five or six day per week day work spread across Monday-Saturday, it should come as 
no surprise that ‘non-working’ activities (in whatever form) took place on the only 
day that remained. However in our modern economy, we have a greater desire for 
choice in the way we spend our time and the shifting mix of economic activity has 
the capacity to facilitate choice and enhance the competitive environment if the 
appropriate policy settings are in place.  

The Productivity Commission has foreshadowed its intention to draw on the ABS 
Time Use Survey.128 The survey draws on 2006 data which is likely to be outdated 
given our rapidly changing contexts. Nevertheless it may provide the basis for trend 
analysis from which we can conclude that Australians don’t spend much time on 
religious activities and spend significantly more time engaged in audio/visual media 
(such as watching television) than we do in sporting/outdoor activities or socialising 
on the weekend.129 
 
In a useful analysis of the ABS data, Lewis has made the following observations: 

 The ABS (2008a) definition of sport and outdoor activity includes organised 
and informal sport, exercise, walking, fishing, hiking and holiday travel and 
driving for pleasure. 

 [E]ven under this extremely broad category of sport and outdoor activity, the 
time spent, even on weekends, is not large and pales into comparison with 
other activities. Clearly, for most, working on weekends would not 
significantly impose on their time spent on sport and outdoor activities. 

 The amount of time spent on sport and outdoor activity (25 minutes per day) 
was the second-most popular activity for men in 2006. However, audio/visual 
media (154 minutes per day) far exceeds time spent on sport. For women, 
time spent on sport and outdoor activity (17 minutes per day), again was 
eclipsed by time spent on audio/visual media (122 minutes per day); talking 
and correspondence (36 minutes per day); reading (25 minutes per day) and 
other free time (18 minutes per day). 

 For men the amount of time spent on sport and outdoor activity increases by 
only 17 minutes per day on the weekend and for women by only five minutes 
per day compared with time spent during the week.  

 Religious activity is found to be a relatively minor activity with respect to time 
use.130  
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Lewis also made the following observations based on analysis of the National Church 
Life Survey:131 

 Sunday is only a day of religious observance for a minority of Australians. 

 The number of people attending church fell from 44 per cent in 1950 to 17 
per cent in 2007, only half of church attenders are employed and young 
people are even less likely to go to church with 15-19 year olds making up 
less than 6 per cent of church attenders and 20-29 year olds making up only 9 
per cent of church attenders.132 

We can expect these trends to continue with young adults in 2011 being more than 
twice as likely as those in 1976 to have no religion (29 % compared to 12%).133 Our 
society is also becoming more secular.134  

2.7.3 What changes are we seeing among our 

younger generations? 

ABS data also tells us the following about our younger generations:135 

 young adults are delaying key life events compared with their 1976 
counterparts including: 

o moving in with a partner or having a child. 2011 data indicates that 
42% of young adults lived with a partner and of these only 52% had 
children compared with 65% of young adults having a partner and 
nearly three quarters (74%) of these people having children in 
1976;136 

o getting married. 2011 data indicates that 29% of young adults were, 
or had been, married compared with 64% in 1976. In 1976 67% of 24 
year olds were, or had been married, compared with 14% of 24 year 
olds in 2011;137 

 nearly double the proportion of young people were attending an educational 
institution in 2011 than in 1976 (26% compared with 14%);138 

 many more young people are working part-time hours with 34% of young 
adults employed to work less than 35 hours per week compared with 11% in 
1976. On this issue the ABS has observed: 

Many students may need to work part-time in order to support 
themselves while studying, and the increased flexibility in the workplace 
has made it easier for them to do so 
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… 

These differences may be a reflection of the changes in the labour 
market. For example, since the 1970s there has been a general fall in full-
time job opportunities for young people. In addition there has been 
substantial growth in industries that offer part-time employment such as 
retail and hospitality services, while there has been a decline om 
industries that offer traditional full-time employment such as 
manufacturing…139 

Such data provides some insight into the changing life stages of our younger 
generations. The historical norm of the young male working full time in a traditional 
trade or occupation to provide for his family and pay his mortgage is being eroded. 
The average young person is now more likely to be living without a partner and 
children and there is a higher probability of them studying and working casual or 
part-time hours in a service related industry.  

The data is also reflective of structural changes in the economy as we are seeing a 
change in industry mix. The demand for full-time workers in industries that were 
once a significant source of economic activity are not keeping up with supply.140 As 
noted by Professor Phil Lewis: 

In 1975 the ‘soft’ services (such as health, finance, retail, education, 
restaurants, and so on) accounted for just over 50 per cent of all jobs, but by 
2013 the sector accounted for more than 70 per cent of all jobs (ABS 2012a). 
By contrast, manufacturing’s share of total employment almost halved over 
the same period to about 10 per cent in 2013. There were also reductions in 
the relative shares of jobs in the ‘industrial’ services (such as construction, 
communications, electricity, gas and water)… It may be thought that for a 
modern service-based economy, such as Australia, imposing higher wages 
(penalty rates) when the demand for services is often greatest is something of 
an anomaly.141 

The RBA recently observed: 

Across industries, recent employment outcomes have reflected the changing 
composition of economic activity away from the resources sector. Over the 
course of 2014, a large portion of employment growth was household 
focussed industries, such as education, accommodation & food service, and 
retail trade.142 
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Graph 3.19 from RBA, Statement of Monetary Policy, February 2015, p 44. 

2.7.4 Digital disruption 

Since the time of the decisions giving effect to and preserving penalty rates in 
awards the evolution of digital technology, particularly online digital technologies 
which were in their infancy in the 1990s, has been rapid. Smart phones, tablet 
computers, wireless internet, online shopping and social media continue to play a 
significant role in a connectivity phenomenon that has changed our lives, attitudes 
and behaviour. 

In 2012–13, over three quarters (76 per cent) of Australia's 15.4 million internet 
users made a purchase or order over the internet, according to Australian Bureau of 
Statistics, remarkable statistics given the internet did not have a public face before 
the 1990s. The prevalence of personal devices is such that it is hard to imagine that 
the iPhone was only invented in 2007 and we now have more mobile phones than 
people. This era of digital disruption runs in parallel with changing consumer 
preferences, with the Competition Policy Review Panel observing that: 

consumers are demanding more diversity in how and when they shop is 
clearly demonstrated in the take-up of online shopping. In recent years online 
retail sales have grown more quickly than spending at traditional ‘bricks and 
mortar’ retailers. Online retail sales are estimated to represent around 6 ½ 
per cent of spending at bricks and mortar retailers, up from around 5 per cent 
in 2010.143 National Australia Bank estimates that Australians spent $15.5 
billion on online retail in the 12 months to June 2014.144 Seeking to ‘hold back 
the tide’ by limiting the ability of consumers to shop at times of their choosing 
will act to limit competition between online and ‘bricks and mortar’ 
shopping.145 
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Our policy settings cannot ignore the reality that Australian retailers are facing 
increasing competition from domestic and international internet-based retailers who 
are able to compete effectively in price and product due to their lower operational 
costs.  

2.7.5 Trading hours deregulation 

Trading hours have also been the subject of further deregulation to facilitate 
increased competition. However for policies to be effective, they need to be 
complimentary and while trading hours restrictions exist as an impediment to trade, 
excessive penalty rates also act as a financial impediment to trade. 

During the two-yearly review of modern awards, the National Retail Association 
(NRA) set out a concise summary of the deregulation of trading hours and the 
principles underpinning the case for deregulation: 

Trading hours have been deregulated in NSW since 1990, in Victoria since 
1996, in Tasmania since 2002, and in the ACT and the NT for longer periods. 
Seven day trading is the ‘norm’ for the great majority of Queensland 
locations, is the ‘norm’ in all regional centres and the Adelaide CBD in SA, in 
many areas of WA including Perth from August this year. 
 
Seven day trading for retail is now overwhelmingly the ‘norm’ in all 
jurisdictions… 

 
It is important that Fair Work Australia make determinations which are 
cognizant of the evolution of trading hours reform across Australia and in the 
context that in many instances State retail instruments reflected trading 
patterns which were no longer contemporary… 
 
The shift to seven day trading in the retail sector has occurred because of a 
range of considerations: 

 To achieve a more efficient utilisation of capital in the retail sector and 
to stimulate investment in the retail sector. 

 To ensure the long term economic well being of the retail sector. 

 To more effectively cater for the changing needs, preferences, and 
shopping patterns of consumers. Customers are the lifeblood of 
retailing and the retail industry must be able to respond to customer 
preferences about when, and where, they want to go shopping. It is 
the preference of the majority of consumers to have the freedom to 
shop on Sundays. Sunday is a time when many customers have more 
time to shop at their leisure, particularly for non-food items, and it 
makes little economic sense to prohibit retailers from taking 
advantage of this obvious desire of consumers more effectively 
compete with the 24/7 characteristics of internet shopping and the 
rapid take up by consumers of internet shopping. 

 To stimulate economic growth and improve profitability. 
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 To support growth in our tourism industry. 

 A vibrant, competitive and flexible retail industry will maximise total 
long term employment opportunities both directly in the industry and 
indirectly in support of retail businesses.146 
 

These sentiments are echoed in the Competition Policy Draft Report which stated: 
 

Trading hours have been progressively deregulated by state and territory 
governments over recent years. This has widened choices for consumers. Yet 
consumers have continued to demand greater diversity in how and when they 
shop, as is evident in the rapid take-up of online shopping. 
 
The growing use of the internet for retail purchases is undermining the 
original intent of restrictions on retail trading hours, while at the same time 
disadvantaging ‘bricks and mortar’ retailers. This provides strong grounds for 
abandoning remaining limits on retail trading hours.  
… 
The Panel believes that full deregulation of retail trading hours is overdue, 
and that remaining restrictions should be removed as soon as possible. To the 
extent that jurisdictions choose to retain restrictions, these should be strictly 
limited to Christmas Day, Good Friday and the morning of ANZAC Day.147 

Given the trend toward deregulation of trading hours and the expectation of 
consumers that markets are responsive to their needs and prices are as low as 
possible, it is foreseeable that remaining trading hour restrictions will be lifted in the 
near future.  However the penalty rates structures of a number of awards will 
hamper such reform agendas in industries where trading outside of the 9am-5pm 
Monday to Friday pattern is a feature. Excessive penalty rates that hamper 
employment, service levels or see businesses close their doors have negative 
consequences for the economy and its participants (particularly low paid 
consumers). As noted by the panel: 

Access and choice are particularly relevant to vulnerable Australians or those 
on low incomes, whose day-to-day existence can mean regular interactions 
with government. They too should enjoy the benefits of choice, where this can 
reasonably be exercised, and service providers that respond to their needs 
and preferences. These aspects of competition can be sought even in 
‘markets’ where no private sector supplier is present.148 
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2.7.6 The ‘grievance’ of being ‘forced’ to work 

‘unsocial’ times  

The previous penalty rates decisions assume that employees are working outside of 
‘traditional’ working patterns under compulsion or with inconvenience, ignoring the 
fact that a number of people have a desire to work hours sitting outside of the 9am 
to 5pm Monday to Friday span around which the award system is built.  Among the 
decisions reference is made to: 
 

 the grievance of losing Sunday;149 

 a deterrent against calling upon employees to work;150 

 Sunday as a more convenient day of community recreation and pleasure;151 

 additional rates for week-end work… given to compensate the employee 
having to work on days which are not regularly working days for all 
employees in the industry;152 

 employees being obliged to work extended evening, Saturday or Sunday 
hours against their domestic responsibilities or personal convenience or gain 
their employment.153 

 
ACCI does not foresee penalty rates being bargained away in their entirety. However 
what is not adequately addressed in historical decisions is the fact that ‘ordinary 
hours’ and peak times of demand for businesses are not the same among all 
industries and that certain industries will attract employees from ranging 
demographics due to the capacity of varying industry patterns to suit an individual’s 
needs. For example, people looking to balance study commitments or supplement 
their income will be attracted to industries operating outside of the 9am-5pm 
Monday-Friday cycle and will have a preference to work at hours the industrial 
tribunals have characterised as ‘unsociable’.  In such circumstances, it is difficult to 
see how a rate of pay should ‘compensate’ a person for inconvenience that has not 
materialised or should ‘penalise’ an employer for opening their doors on a day 
where their services are expected. As noted by the NRA during the two-yearly review 
of modern awards: 
 

The expectation of Australians is that fast food businesses will be open seven 
days a week, during evening hours. Employees who work within this industry 
expect to be rostered to perform work during these hours.154 
 

While many people will have a desire to work in the span of hours between 9am and 
5pm Monday to Friday at particular junctures of their life, it is difficult to foresee a 
person pursuing employment in sectors such as retail or hospitality holding an 
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expectation that they will be working between 9am and 5pm Monday to Friday 
when they know that peak times of consumer demand fall outside of these hours.  
Rather, the nature and pattern of work in different industries serves to compliment 
the different personal priorities that people have at varying junctures in life. As 
noted by the ABS: 
 

The nature of the labour force has changed remarkably over the last 50 years. 
Today, people are working an increasingly diverse range of hours and 
patterns, often related to their stage of life or family circumstances…155 

 
The difficulty with drawing broad brush conclusions about the need for or impact of 
penalty rates from aggregate analysis of data sets such as the Australian Work and 
Life Index (AWALI), is that the sample is taken from a cross section across the entire 
community without giving specific consideration to the needs of the businesses and 
consumers in a particular sector or the needs of particular sectors (such as our 
youth) within the labour market.  The AWALI survey sample of 2690 includes 
employees and 411 self-employed persons in: 

 agriculture/forestry and fishing; 

 mining; 

 manufacturing;  

 electricity/gas/water and waste services; 

 construction;  

 wholesale trade; 

 retail trade; 

 accommodation and food services;  

 transport/postal and warehousing;  

 information media and telecommunications; 

 financial and insurance services;  

 rental/hiring and real estate services; 

 professional/scientific and technical services; 

 administrative and support services; 

 public administration and safety;  

 education and training;  

 health care and social assistance; 

 arts and recreation services; and 

 other services. 
 
The survey also captures a broad range of occupations including managers and 
professionals, many of whom could be reasonably assumed to fall outside of award 
coverage or to be in receipt of wages that are higher than any award that would 
apply to them.  
 
ACCI does not suggest that the existence of or treatment of penalty rates across 
sectors and occupations should be universal. To the contrary, ACCI’s view is that a 
‘one size fits all approach’ in the determination of employment conditions, including 
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penalty rates, is not appropriate. ACCI is not seeking to discourage the application of 
penalty rates (or equivalent compensation) to the low paid in circumstances in which 
an employee is required by their employer to work long hours or ‘overtime’. 
However there is no rational basis for labelling ‘unsocial’ trading hours in sectors 
where businesses are expected to trade and during which employees employed in 
those sectors expect to and have a desire to work. In these sectors, a revision of the 
penalty rate will deliver benefits for consumers who access the services, businesses 
who provide the services and employees who seek employment in the particular 
sector due to the skills that the possess and their  personal priorities at that 
particular juncture in their life.  
 
Notwithstanding this, some of the observations made within analysis of the AWALI 
data are not disputed by ACCI including observations that: 

 greater flexibility in working hours ‘can be good for the economy for 
participation in the workforce, and boosting productivity and competition’;156 

 ‘younger  workers (18 to 24) were more likely to work weekends only, 
evenings and weekends, or any type of unsocial hours (57.8%)’;157  

 ‘workers aged 18 to 24 years were … less likely to report financial reliance on 
these payments and more likely to continue working if penalty rates were not 
offered;158  

 child free couples and single employees with no children ‘were also more 
likely to continue working if penalty rates were not available’;159 

 ‘casual workers were more likely to receive penalty rates for work outside 
standard hours and to continue working non-standard hours if penalty rates 
were not available’;160 

 casual employees are more likely to prefer more hours.161 
 
These findings reflect a reality that people will be seeking different employment 
outcomes depending on their personal circumstances and with ABS data indicating 
that young Australians spend a significantly greater portion of their time in 
educational activities during the week162, it should come as no surprise that they 
seek to balance this by pursuing employment in sectors where trading activities fall 
outside of learning time and that the penalty rate is not the motivation behind such 
decisions.  The Productivity Commission has also noted: 
 

In principle, penalty rates in awards should not be set in excess of the 
minimum necessary to avoid unfair or unduly harsh treatment of employees, 
and an efficient level of penalty rates would be one which is just sufficient to 
induce people with appropriate skills to voluntarily work the relevant hours. 
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Some workers may be very comfortable with (or even prefer) weekend and 
evening work and, for these people, the additional pay incentive may not 
need to be as large as exists under the current penalty rate structure.163 

A person’s work preferences will of course depend on a number of variables 
including but not limited to whether they have dependents, partners and the stages 
in life that their friends are at. As observed by Richardson: 
 

There is a time in the lives of many people when they want full-time 
permanent employment. This is especially true for men in their main earning 
years and women too, if they do not have young children. But there are also 
times in the lives of many people when they want less ‘consuming’ forms of 
employment to accommodate study, family needs, health limitations and 
phased retirement. 
… 
The much greater diversity of the modern workforce is better suited to a 
variety of terms of employment, than by full-time (and long) hours permanent 
terms as the only options…164 
 

Evidence suggests (unsurprisingly) that the degree to which hours are in line with 
workers’ preferences impacts subjective wellbeing and that blanket restrictions on 
work hours for any and all employees would likely generate a mismatch in work 
hours and preferences which might reduce job and life satisfaction.165 
 
The characteristics of workers who work non-standard’ hours are very different to 
the characteristics of workers that work standard hours. Unfortunately the award 
system does not adequately reflect this. 

2.7.7 Service sector contribution to youth 

unemployment 

As noted earlier in this submission, we have seen continued softening of the labour 
market with employment growth slowing, working hours falling and the 
unemployment rate (currently 6.4%)166 expected to rise in 2015. The softening 
labour market conditions have impacted low-paid, low-skilled workers most 
significantly and we have seen our youth unemployment rate reach its highest levels 
since 1998.167 Policy settings should not exacerbate the risk of unemployment for 
those most vulnerable in the labour market and particular attention should be 
directed to tackling youth unemployment. Many service sector industries make a 
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significant contribution to youth employment.168 By way of example, the NRA has 
explained that: 

The retail sector in Australia employs in excess of 1.2 million people. As well as 
being one of the nation’s largest employers, the retail sector is also the first 
port of call for many young people beginning their working career. And it is 
the major employer of low-skilled, part-time and casual personnel.  

 … 
A strong retail sector has economy-wide benefits, not the least of which is 
generation of job opportunities for those people on the margins of skills 
demand – unskilled or non-qualified workers, those entering the workforce for 
the first time, and single parents or students balancing work with other 
lifestyle demands. Federal Government policy making that is targeting 
towards supporting the retail sector will boost employment opportunities for 
these groups of workers – delivering fiscal and social dividends to the 
government and nation.169 

Lewis also observed of the café, restaurant and catering services industry: 

Over 40 per cent of all employees in the industry are under 24 years old, 
compared to less than 14 per cent for the economy as a whole. Clearly, the 
industry is a major source of employment for young people. The growth of 
part-time work for young people has also been a major factor in improving 
participation of youth in education.170 

Importantly, if young Australians can secure work in such industries, such work may 
serve as an entry point to other areas of the labour market and accommodate study to 
facilitate transition to careers in other industries.  

The RBA’s February 2015 Statement on Monetary Policy identified that challenges 
the current labour market are presenting for our youth, noting: 

Youth unemployment, which tends to be particularly sensitive to the business 
cycle, has increased notably; 270 000 people aged between 15 and 24 years 
are now unemployed, 20 000 more than a year ago. Much of the increase in 
youth unemployment over the past few years, and in 2014 in particular, has 
been accounted for by those in full-time education who are searching for 
work (Graph 3.19). More generally, a higher incidence of full-time education 
has accompanied the reduction in the size of the youth labour force. However, 
there is also evidence that it is becoming harder to find a job on completion of 
tertiary education. As a result, a rising portion of young jobseekers are yet to 

                                                      
168

 See for example ‘Sunday Trading in Australia Research Report’, Australian Centre for Retail Studies, 
August 2012, p 12, which highlights the contribution of the retail sector to youth employment with 
72.5% of the workforce aged under 45 years (compared to 61.5% for all industries). 
169

 National Retail Association, ‘Generating jobs growth in a constrained economy: Longer-term 
priorities for the retail sector’, October 2013. 
170

 Lewis P, ‘Paying the penalty? The high price of penalty rates in Australian restaurants‘, Agenda: A 
Journal of Policy Analysis and Reform, Vol. 21, No. 1, 2014: 5-26. 

http://www.nra.net.au/images/130915---NRA---Priorities-for-the-new-Government.pdf
http://www.nra.net.au/images/130915---NRA---Priorities-for-the-new-Government.pdf


ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
71 

find their first job and the average duration of unemployment among 20 to 24 
year olds has increased.171 
 

 
Graph 3.19 from RBA Statement of Monetary Policy, February 2015, p 44. 

2.7.8 Haven’t the awards been modernised to deal 

with these issues? 

One might assume that a process of ‘modernising’ awards would give robust 
consideration to the significant change in context since the making of the pre-
modern instruments, including the competitive environment and broader policy 
settings. However that process was significantly restrained by a requirement that 
those making the modern awards give careful consideration to prevailing 
arrangements under the historical instruments and the previous Government’s 
commitment that no-one would be worse off as a result of the process.  

This ‘award modernisation’ process commenced in March 2008 after the then 
Minister made a request under Part 10A of the WR Act. A review of more than 1500 
awards was undertaken by the AIRC resulting in the creation of 122 industry and 
occupational awards.  However this exercise did not live up to expectations, as the 
awards are not reflective of flexible and modern work practices but are simply a 
consolidation of out-dated pre-modern instruments.   
 
The weight given to the pre-modern instruments during this process can be seen in 
the AIRC’s response to submissions made by Restaurant and Catering Association of 
Australia to reduce penalty rates during the modernisation process with the Full 
Bench stating: 
 

The R&CA’s approach is directed at substantially reducing or eliminating 
penalty payments provided for in existing instruments applying to the 
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restaurant industry during times when restaurants are open. That approach 
ignores the inconvenience and disability associated with work at nights and 
on weekends – which are the basis for the prevailing provisions in pre-reform 
awards and NAPSAs. Nor does the R&CA approach take into account the 
significance of penalty payments in the take-home pay of employees in the 
restaurant industry. A modern restaurant award based on the penalty rates 
proposed by the R&CA would give the operational requirements of the 
restaurant and catering industry primacy over all of the other considerations 
which the Commission is required to take into account, including the needs of 
the low paid and the weight of the regulation. A more balanced approach is 
required.172 

 
The AIRC proceeded on assumptions that don’t hold. Such reliance on ‘prevailing 
provisions’ in pre-reform awards and NAPSAs and on the existing payments made to 
employees was an obstacle to a fresh assessment of the awards and generated 
outcomes inconsistent with the policy intent as set out in the previous Government’s 
‘Forward with Fairness – Policy Implementation Plan’ which stated: 

 
Under Labor awards will be relevant to our modern economy. Awards will not 
be prescriptive; they will be flexible. Awards will not enshrine inefficient work 
practices; they will promote flexible and family friendly work 
arrangements.173 

2.7.9 What about the review of awards? 

On 17 November 2011 FWA released a statement announcing that it would conduct 
a review of modern awards as required by Item 6 of Schedule 5 of the Fair Work 
(Transitional Provisions and Consequential Amendments) Act 2009 (Cth). During a 
directions hearing on 9 May 2012 FWA considered the ‘preliminary issue’ regarding 
the scope/breadth of the review and on 29 June 2012 determined as follows: 

[99]…we reject the proposition that the Review involves a fresh assessment of 
modern awards unencumbered by previous Tribunal authority. It seems to us 
that the Review is intended to be narrower in scope than the 4 yearly reviews 
provided in s.156 of the FW Act. In the context of this Review the Tribunal is 
unlikely to revisit issues considered as part of the Part 10A award 
modernisation process unless there are cogent reasons for doing so, such as a 
significant change in circumstances which warrants a different outcome. 
Having said that we do not propose to adopt a “high threshold” for the 
making of variation determinations in the Review, as proposed by the 
Australian Government and others.  

Despite the strong case for a ‘fresh assessment’ of the awards given the significant 
contextual changes that had occurred during the course of their history, this has not 
occurred in either the making of the awards or their review process.  
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During the two-yearly review of modern awards, the Restaurant and Catering 
Association of Victoria (RCAV) appealed a decision rejecting a range of proposals to 
vary the Restaurant Industry Award 2010, including a proposal to abolish weekend 
penalty rates. The RCAV appealed the refusal to grant an alternative application to 
reduce the Sunday penalty rate in the Restaurant Award from 50% to 25%. On 
appeal, the Full Bench found that Sunday penalty rates may have a limited effect on 
employment, particularly in relation to owner-operators working on Sundays in 
preference to engaging staff for additional hours and that for transient and lower-
skilled casual employees working on weekends, who are primarily younger workers, 
the superimposition of the casual loading of 25% in addition to the 50% penalty rate 
overcompensated them for working on Sundays and was more than was required to 
attract them to work on that day. However the RCAV case that the level of disability 
for working on Sundays is no higher than that for Saturday was rejected with the Full 
Bench finding that the position had not changed since the Full Bench of the AIRC 
considered the issue in 2003. It was considered that working on Sundays involves a 
loss of a day of family time and personal interaction upon which special emphasis is 
placed by Australian society.  

Nevertheless, in reducing the Sunday penalty rate in the Restaurant Industry Award 
2010 by 20 per cent for lower skilled casual employees during the two-yearly review 
of modern awards, the Full Bench of the FWC made the following statement: 

From the evidence led in this case we are not persuaded that in the restaurant 
and catering industry there is an ongoing justification for a level of Sunday 
penalties significantly above the Saturday rate for employees. There has been 
a need since 2010 to review modern award provisions in the context of the 
modern awards objective. An inherent requirement in that task is to consider 
each industry in the context of its particular circumstances. Adopting that 
approach, we do not believe that previous considerations of Saturday and 
Sunday penalties, especially those with respect to other industries, should 
outweigh the analysis now required to be undertaken under the current Act. 
Relatively recent previous cases, such as the Retail Case in 2003, were 
determined as part of a more general legislative discretion and related to the 
circumstances of other industries. The close relationship between restaurant 
and catering services and the leisure needs of the community and the 
elements of the modern awards objective that require a consideration of the 
circumstances of each industry render such previous cases of marginal 
significance. Historical considerations should not be elevated to the point of 
outweighing a contemporary and relevant analysis as required by the current 
Act.174 

Such incremental change was only secured after a significant dedication of resources 
by the applicant and after award variation attempts to secure a reduction in the 
penalty rate spanning years. This demonstrates the significant constraints on the 
capacity of the system to respond to our changing context. However since the time 
of the 2003 decision, significant changes have occurred within society including 
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changes to Sunday trading restrictions in a number of key jurisdictions. Sunday 
trading was introduced in South Australia in 2003 (with restrictions), in Queensland 
in 2004 (with restrictions), in New South Wales in 2008 and in Western Australia in 
2012.  

2.7.10 Public holidays 

As already qualified in this submission, ACCI is not seeking for penalty rates to attract 
universal treatment across all industries and occupations. However an area of award 
regulation that is particularly problematic for service sector businesses is the 
application of penalty rates on public holidays when there is an expectation of trade.  
 
Public Holidays Test Case in 1994-1995 established a standard for public holiday 
minima in the pre-reform award “safety net” which was largely transplanted into the 
system of federal and state awards in operation prior to 1 January 2010.175 These 
instruments typically observed ten public holidays per year with employees entitled 
to penalty rates for work performed on the public holiday or on a additional 
substituted day, but not on both days. 
 
The interaction of the FW Act with state legislation has had the effect of increasing 
the number of recognised public holidays. Section 115 of the FW Act defines public 
holiday as follows: 
 

115 Meaning of public holiday 
The public holidays 
(1)  The following are public holidays: 

(a)  each of these days: 
(i)  1 January (New Year’s Day); 
(ii)  26 January (Australia Day); 
(iii)  Good Friday; 
(iv) Easter Monday; 
(v)  25 April (Anzac Day); 
(vi)  the Queen’s birthday holiday (on the day on which it is 

celebrated in a State or Territory or a region of a State 
or Territory); 

(vii)  25 December (Christmas Day); 
(viii)  26 December (Boxing Day); 

(b)  any other day, or part day, declared or prescribed by or under 
a law of a State or Territory to be observed generally within 
the State or Territory, or a region of the State or Territory, as a 
public holiday, other than a day or part day, or a kind of day or 
part day, that is excluded by the regulations from counting as a 
public holiday.  

The practice of state and territory governments in prescribing or declaring different 
days for the same public holiday or prescribing additional public holidays that do not 
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apply on a national basis creates a significant cost impost for business. The number 
of public holidays has grown significantly over the years and is compounded by the 
imposition of extremely high wage costs to multiple days in respect of a single public 
holiday event. This has a negative impact on businesses, consumers and employees 
as employers are forced to adopt strategies to address this significant cost impost in 
a low-margin economic environment. 

The impact of additional public holidays was observed by the FW Act Review Panel 
which made the following statement in its report: 

The ability for state and territory governments to declare additional public 
holidays has a fairly significant impact on wages costs for employers who 
operate on such days, due to public holiday penalty rates typically involving a 
loading of 200 per cent or 250 per cent of base rates of pay (in recognition of 
the unsocial nature of working on such days). Employers affected by the 
penalty rates typically include those operating in the hospitality, retail and 
tourism sectors. Employers may alternatively elect that it is not economic to 
open on the particular day (unless they are obliged to open on such days, due 
to, for example, lease requirements), which would mean forgoing any takings 
for the particular day. Additional public holidays also impose costs for 
businesses that decide not to operate on such days, as they may be required 
to pay employees even though the employees have not had to work.176 

 … 
The issue of public holidays was identified as important for many stakeholders 
in submissions and discussions with the Panel. Current arrangements have 
meant that the number of public holidays in each jurisdiction can vary widely. 
For example, in 2012 the number is expected to range from between 10 and 
13 days, depending on the state or territory. The uncertainty with current 
arrangements for employees and employers and the potential additional 
costs for employers concerns the Panel. To overcome these concerns, the 
Panel’s view is that under the NES, there should be a nationally consistent 
number of public holidays each year for which penalty rates are payable, and 
that the number of days for which penalty rates are payable should not be 
able to be increased by declaring additional or substitute days by state and 
territory governments. This would not prevent employers and employees 
entering agreements to provide for penalty rates to be payable on a greater 
number of public holidays, nor to specify additional days as public holidays.177 

During the two-yearly review of modern awards, significant evidence was filed by 
employers in relation to the impact of penalty rates in the services sectors. By way of 
example, the Australian Hotels Association filed several witness statements and 
included the following concise summary of key points arising from the evidence of 
owners, managers and senior staff members of hotels across Australia regarding the 
impact of public holiday penalty rates: 
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 In recent years the members have incurred increased expenses as a result of 
additional public holidays being declared.  

 All of the members gave evidence that they had taken one or more of the 
following steps in order to cope with the increased costs of trading on public 
holidays:  

o significant reduction in trading hours as compared with a normal day;  
o reduction in service offerings (e.g. closing certain areas of the 

establishment or not offering certain services);  
o closing the establishment.  

 The majority of the member’s employees are employed as casual employees. 
The members indicated that they do not roster casual employees to work on 
public holidays, unless necessary, due to the high penalty rates. This results in 
casual employees losing a day’s pay that they otherwise could have earned. 
Between 25-75% of the casual workforce are not rostered to work on public 
holidays.  

 Members try to use salaried staff on public holidays where possible.  

 Less staff are rostered to work on public holidays than on a normal day.  

 Members indicated that profitability is significantly reduced on a public 
holiday. Due to penalty rates, labour costs are more than double what they 
are on a normal day; however, income is less than a normal day.  

 Wages form over half of the members’ venues’ expenses, therefore additional 
public holiday add even more to this.  

 Members find it difficult to add surcharges on public holidays as there is a 
backlash from customers.  

 Public holidays result in an operating loss as revenue reduces significantly and 
it is hard to break even on these days.178 

 

The NES provides a robust safety net for employees in that there is a baseline 
entitlement to be absent from work on a public holiday and, in the event that they 
are asked to work, may refuse if either the request is unreasonable or the refusal is 
‘reasonable’ taking the prescribed matters into account. It flows from this that an 
employee cannot be compelled to work on a public holiday in circumstances where 
the request is unreasonable or the refusal is reasonable. In assessing 
reasonableness, the nature of the work, the type of employment and compensation 
are variable factors that need to be considered. If a base line safety net entitlement 
is to be reflected in awards, when applied in conjunction with the NES entitlements, 
it must be appropriate the circumstances of the industry and the enterprises 
operating in that industry.  

A minimum payment at the rate of double time and a half for people working in 
service sectors which are expected to trade on public holidays such as retail, 
hospitality and leisure and tourism related sectors does not distinguish these 
industries from those that do not ordinarily trade on public holidays. 

As noted earlier, the Competition Policy Review Panel considered the full 
deregulation of retail trading hours to be overdue.179 For the Panel’s 
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recommendations to be capable of practical implementation, excessive penalty rates 
in service sector industries must be reviewed. 

2.7.11 Weekend penalty rates 

In submissions made during the two yearly award review process regarding weekend 
penalty rates, the Australian Retailers Association (ARA) identified a number of 
concerns relevant to penalty rates in the General Retail Industry Award 2010 which it 
argued prevented the award from meeting the modern awards objective.180 Among 
those submissions were concerns that: 

 The safety net under the award is ‘too high’ and is ‘leading to substantial 
labour cost pressure on retailer, which are being exacerbated given the 
prevailing trading conditions in the industry and the increased competition 
faced by the industry through online sales’. The ARA commissioned research 
also identified the safety net as being too high, from the perspective of 
employers and employees, ‘specifically as it relates to the penalty rate for 
Sundays’;181 

 ‘the safety net set by the Award is not relevant to the modern retail industry 
taking into account community expectations and demand, changing customer 
shopping patterns, retail trading hours and operational imperatives’;182 

 the award ‘is failing to promote employment growth and social inclusion 
through increased workforce participation’ with a survey conducted by ARA 
identifying the award, and Sunday penalty rates in particular as a key factor 
in the reduction in employee numbers and hours worked in retail 
businesses;183 

 ‘the failure of the Award to establish a fair and relevant minimum safety net 
combined with the economic challenges facing the industry has impacted on 
the performance of the industry’ and that given ‘the retail industry 
contributes 4.1% of Australia’s GDP and employs 10.7% of Australia’s 
workforce this has had a related detrimental impact on the national 
economy’.184 

In attempting to remedy this, the ARA did not propose abolition of penalty rates 
altogether. Rather, its sought variations that would (among other matters) reduce 
Sunday penalty rates to 50% (inclusive of casual loading). 

The ARA stated ‘[i]t is inconceivable that the Sunday penalty under the Award would 
align to industries which predominantly do not trade on Sundays…It is accepted that 
at one point in time a double time penalty for Sunday work would have been 
appropriate as a penalty rate for trading on Sundays and as compensation for work 
performed at unsociable times. This time has now passed, and a modern 
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award…needs to reflect this’.185 In support of this submission are a number of 
themes the ARA identified as emerging from its survey, the Productivity Commission 
Report into the Retail Industry and the evidence of witnesses: 

 the sector ‘is facing substantial structural and financial challenges’ including 
‘increased competition…through the penetration of international online 
retailing into the Australian market, increased physical presence of 
international retailers…,advancement of technology and its impact on 
consumer choice, consumer spending habits and a highly volatile and 
uncertain economic outlook’;186 

 deregulation of trading hours has occurred over the last 10 to 15 years with 
all Australian states and territories (excepting South Australia) permitting 
seven day trade. Where this has occurred, consumers have embraced Sunday 
shopping as a weekend social activity and it has become a significant trading 
day for retailers; 

 despite increased trade on Sundays profitability is below average due to 
higher labour costs and employers seek to address this through: 

o reducing Sunday trading hours; 
o operating with fewer or a lower than optimal mix of employees. This 

has negative implications for the performance of the business and 
consumer experience; 

o small business owners carrying out more of the work on Sundays 
themselves. 

 if the penalty rate was reduced in the manner proposed by the ARA, more 
hours and employment opportunities would be made available; 

 a significant number of people choose to work on Sundays for a ranges of 
personal reasons. While the quantum of a Sunday penalty rate impacts the 
choice made by employees to work Sunday, a 50% penalty is the optimal rate 
for impacting retail employee satisfaction.187 

In 2012 the ARA commissioned the Australian Centre for Retail Studies to undertake 
research into Sunday trading in Australia to obtain ‘information about the nature of 
Sunday trading in Australia and the attitudes of retail employees, employers and 
consumers toward Sunday as a working, operating and shopping day’.188 The 
following findings were among those that emerged from that research (as 
summarised in the report): 

 Retail is challenged: By a range of consumer and marketplace trends 
including online retail, increased consumer desire for 24/7 convenience, 
consumer knowledge power and increased savings levels. 

  Sunday trade is generally strong: Accounting for 10 to 25% of weekly 
trade…But is not always profitable: Due to higher labour costs, Sunday 
can trade at a loss. In that the increase in trade for Sunday is not always 
sufficient to offset wage increases. 
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 Sunday employment: While increased pay is the key benefit of working a 
Sunday, flexibility is also an important driver for Sunday work. 

 Some employees not able to work: higher pay rates generally mean that 
more qualified staff tend not to be rostered to work on Sunday to keep 
labour costs ‘manageable’, resulting in less available hours of choice for 
such employees. 

 While others are forced to: with many stores forced to open Sunday (i.e. 
property leasing agreements), store owners are often forced to work 
themselves on Sunday to avoid penalty rates which would otherwise make 
Sunday trading non-profitable. 

 Pay does not increase employee satisfaction: time-and-a-half rates 
significantly increase retail employee satisfaction, with a rate of double 
time only marginally increasing satisfaction levels. This means that a 
Sunday penalty rate of time-and-a-half has the largest impact on 
employee satisfaction.189 
 

The proposition that penalty rates negatively impact employment in many service 
sector businesses when attaching to hours of ordinary trade is irrefutable. During the 
two-yearly review of modern awards, various statements in support of this 
proposition were advanced, including the following statement from a witness 
tendered by the NRA: 

The imposition of the labour cost imposed by the modern fast food award 
means the following to my business: 
a.  Weekend trading day is not profitable. Generally on weekends our 

total expenses exceed our turnover and the labour cost percentage is 
the main component of this costs. The high labour cost on Sunday 
alone reduces our business' overall profit for the week. 

b.  I have reduced the number of employment hours I can offer employees 
on Saturday, Sundays and public holidays, as a result I have difficulty 
servicing my clients to meet their expectations. 

c.  As a result of the decrease in hours being offered to employees it has 
fallen onto my family and I to cover those hours. 

d.  Because the weekend and public holiday penalty rates compound the 
adult rate to a level which makes it untenable to regularly roster 
adults on weekends, we are not able to offer more hours of work on 
weekends for the adult employees because the business cannot afford 
them. Instead we rely predominately on junior employees. 

e.  Declining net profit on Sundays is weakening the overall profitability of 
the business. 

f.  The centre which my store operates is experiencing a decrease in foot 
traffic. This is because a lot of other retailers in the centre have 
decided not to open because the Sunday penalty rate places too much 
of a burden on businesses. As a result those other traders like me who 
do trade further impacted.190 
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The reality of the fast food industry in 2012 is that customer's expect us to be 
open for service on these days. It would be more damaging for our business 
and our brand should we not open on these days because we would lose 
customers to our competitors. 

 
Lewis also made to following findings when undertaking case study analysis into the 
impact of penalty rates on the café, restaurant and catering industry: 

 penalty rates for 10pm –midnight work reduce demand for labour by 
between 5 and 30 percent below what would be the case with no penalty 
rates;191 

 penalty rates for work on Saturday have reduced demand for labour by 
between 12.5 and 75 per cent below what would be the case with no penalty 
rates;192 

 penalty rates for work on Sunday are projected to have reduced demand for 
labour by between 75 per cent and 100 per cent;193 

 penalty rates for public holidays are projected to have almost eliminated 
demand for hired labour.194 

In analysis of these findings Lewis found that the penalty rates had a negative effect 
on employment and turnover in the sector and would significantly reduce profit 
given the lean margins in the sector.195 Lewis found that the reduced labour demand 
arising from penalty rates reduced job availability and reduced competition.196  If 
such rates were set at a level that better enabled the market to structure its 
operations and labour to meet market conditions, it is likely that the increased 
number of businesses operating on the cost prohibitive days on which penalty rates 
apply, will actually increase demand for labour. This will have flow on effects to the 
wages paid as businesses compete to secure labour.  
 

ACCI submits there is a firm basis for the Productivity Commission to give 
consideration to penalty rate reform. 

2.7.12 Can the issue of penalty rates be addressed 

through bargaining or individual flexibility 

arrangements? 

The Issues Paper has stated that there is “already some in-principle flexibility under 
the modern awards system (and enterprise agreements) for employees and 
employers to negotiate individual agreements that alter penalty and overtime rates 
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in exchange for other benefits (so long as the employee is better off overall)” and 
seeks “views on the advantages and limitations of such (or other existing) 
approaches, and whether there could be alternatives approaches that are superior.”   
Enterprise agreements are not the dominant mode of engagement for small business 
employers and their employees in service industries such as retail, accommodation 
and food services.197 This is no surprise given the composition of businesses within 
the sector.  

For example, the Productivity Commission has observed that retail businesses are 
small businesses with almost half of employing businesses employing four or less 
workers. Conversely, the largest retailers (employing more than 50 workers) only 
represent four per cent of employing retail businesses.198 Small businesses are 
concentrated in the services sectors such as retail trade and accommodation/food 
services.199 ACCI addresses aspects of the system that are not conductive to 
bargaining for small business in its response to Issues Paper 3. 

Individual flexibility arrangements (IFAs) have not been widely taken up by 
employers with a FWA survey in 2011 indicating that only six percent of surveyed 
employers responded that they had used an IFA. The PIR Report recommended 
changes to encourage and make it easier for employers and employees to enter into 
IFAs. The Productivity Commission has acknowledged ACCI’s concerns that 
employers have difficulty assessing with certainty whether a particular IFA meets the 
BOOT and the financial risk that this presents.200  

While amendments proposed by the Fair Work (Amendment) Bill 2014 remain 
before parliament and, if passed, will take steps to addressing some of the 
deficiencies in these arrangements, significant structural impediments to agreement 
making in the system will remain and ACCI addresses these issues in its response to 
Issues Paper 3. It is neither desirable nor practical to require an employer, 
particularly a small business employer, to navigate a multiplicity of regulatory 
instruments in giving effect to employee entitlements. Individual agreement making 
underpinned by a fair minimum safety net would help to overcome this complexity.  
 
The Productivity Commission has also acknowledged that some aspects of the 
system, such as the operation of the BOOT, may be inhibiting the adoption of 
flexibility enhancing provisions in the retail sector.201  
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2.7.13 The ‘preferred model’ for determining penalty 

rates 

The Issues Paper has sought specific comment on the ‘preferred model’ in relation to 
penalty rates and, in particular, how penalty rates should be determined, whether 
the setting of penalty rates is required as a part of the regulatory structure and the 
potential impacts of deregulation.  
 
The evolution of the framework away from the system of arbitrating paper based 
award disputes and the changed nature of the legislated safety net triggers 
consideration of what work the system of awards should now be doing. The 
appropriateness of an award system built around historic award content having 
application in an economic context that has changed significantly must be 
challenged. This legacy has preserved a layer of regulation that can only be revised 
by the FWC exercising a broad exercise of judgement in applying the objects within 
the FW Act. However award content is not subjected to a regulatory assessment 
process as would be expected of other forms of regulation. 

Rather than adapting terms and conditions to the evolution of the modern service 
sectors, the award modernisation process had the effect of introducing further 
impediments to trade and employment for employers in some sectors and regions. 
In its submission in relation to the  Senate Education, Employment and Workplace 
Relations Legislation Committee Inquiry into the Fair Work Amendment (Small 
Business Penalty Rates Exemption) Bill  2012, ACCI made reference to the 
circumstances of independent supermarkets in Queensland which could trade up to 
12 midnight without incurring penalty rates under the former state awards.202 
However the ‘modern’ award introduced a 25% penalty after 6pm and 50% penalty 
after 9pm. A 100% penalty for work on Sunday replaced the 50% penalty that had 
applied previously. Such increases in costs had the effect of making employers less 
competitive, placing pressure on businesses to reduce operating hours, and reducing 
employment opportunities.  
 
There is no evidence to suggest that such regulatory intervention in the market is 
necessary and the currently penalty rate structure within a number of service sector 
awards are not appropriate for application in circumstances where late nights, 
weekends and public holidays are significant trading periods. As noted by Wooden: 

Ultimately, the retention of most penalty rates in awards reflects a world that 
is long gone, and in a truly modern award system many would have been 
abandoned. Penalty rates might still be prescribed for work on certain public 
holidays, shift work in the evenings, and for overtime regimes requiring 
working hours that are excessive from the perspective of individual worker 
well-being (though even this will be difficult to define on an award basis given 
it will vary with the nature of work undertaken). 
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And of course, even if awards were silent on penalty rates, it does not follow 
that they would disappear. Many employers will still need to pay workers 
more to attract sufficient labour to work at undesirable times.203 

Such sentiments are echoed by Philipatos who stated: 

The award system today is a secondary safety net of wages and conditions 
building upon an already generous set of statutory protections that rank high 
among the world’s wealthiest countries.  

 
While it is important to ensure working Australians are guaranteed socially 
acceptable minimum standards, it is also important to ensure this safety net 
is not too onerous, particularly for small businesses which have a limited 
capacity to pay. An onerous safety net, with excessive minimum wages and 
employment conditions, erodes competitiveness and destroys jobs. The award 
system today, particularly after the award modernisation process, is a 
significant cost burden to businesses.  

 
In particular, the rationale for penalty rates and overtime are out of place in 
the makeup of the modern Australian business. Large parts of the services 
sector—such as retail, hospitality and services—conduct their greatest 
volume trade outside standard hours. These are convenient times for 
consumers and if businesses are to be competitive, particularly against 
growing online competition, they need to be able to cater to these demands. 
Penalty and overtime rates increase labour costs during operating hours and 
impede the ability of employers to remain profitable or provide work to 
employees.204 

 
Small businesses in the service sectors have a personal face, with many being run by 
families and people who have decided to pave their own way to economic 
independence. They put in their own hours and sacrifice time with their own families 
to keep open the doors and navigate the myriad of compliance obligations that 
attach to running a business. They run on tight margins and many have mortgaged 
their own homes to take on a risk which ultimately provides jobs in the community.   
 
ACCI’s view is that long term objective of the system should be to move toward an 
environment where wages and conditions are overwhelmingly set by workplace 
bargaining, either collectively or individually, underpinned by a sustainable and 
effective safety of minimum wages and conditions.  Penalty rates will remain a 
feature of bargained outcomes. ACCI fully expects that in highly coordinated, 
unionised sectors such as nursing, teaching and emergency services, penalty rates 
will remain a feature of agreements. In other industries, payment of a premium may 
also be required to attract people to work at certain times. However ACCI’s 
proposed approach enables the organisation of labour in the most efficient way for 
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small businesses in sectors that are critical to Australia’s growth as the structural 
changes in our economy trigger distributional consequences. 
 
ACCI notes that such a shift may impact some employees during a transitional period 
and while this should not prevent beneficial reforms from progressing, such impacts 
should be a consideration in policy implementation. A step that can be taken in the 
immediate term in working toward this longer term policy objective would be to 
reframe the objects of the FW Act and awards in a manner that drives further 
rationalisation of award content to ensure the role of awards is focused on being a 
safety net for the low paid and that awards contain essential minima only. The 
reframed objects should, for example, require special consideration of the need to 
ensure that penalty rates in businesses that ordinarily trade during non-standard 
times (such as evenings, weekends and public holidays) do not negatively impact 
employment opportunities in those sectors. 

2.8 A safety net for the long term 

The Productivity Commission has identified its task as one which involves going 
“beyond evaluation the current system to consider the type of system that might 
best suit the Australian community over the longer term”. This being the case, a 
system for the long term requires a set of minimum standards constituting an 
appropriate safety net that becomes one of the drivers of employment and 
economic growth. The design of the safety net must be appropriate to meet the 
needs of the industries where growth, investment and job creation are likely. This is 
a critical consideration given that below trend economic growth and rising 
unemployment are expected to continue and peak higher than previously expected.  
 
As noted earlier in this submission, Australians have relied heavily on the boom in 
mining investment to ripple through the economy and underpin wage and 
employment growth. However the decline in key commodities prices and downturn 
in capital investment and output means we need to be looking to other sources to 
maintain and improve upon our standard of living. Our terms of trade are declining 
at a faster than expected rate and we cannot simply wait for a reversal of this trend 
to deliver prosperity. We need to work more efficiently and increase our workforce 
participation rates if we are to see growth in wages and profits.  
 
Job creation is not a given. As our sources of economic activity shift, it will be 
important that those upon whom we rely on for job creation are producing goods 
and services for which there is demand and at a price people will pay. Our safety net 
must permit the structuring of work hours and arrangements in an efficient way and 
in a way that best enables businesses to interact with the market. If goods and 
services are not in line with demand, employment outcomes will be negatively 
impacted. If businesses are not productive, there is an impact on their bottom line 
and this has an obvious impact on employment. 
 
Much has been said of the need for the business community in Australia to be 
innovative, invest in technology and diversify capabilities. This is agreed. There is 
also the need to respond to trend data indicating the growing importance of service 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
85 

sectors to our economy, including those such as retail, hospitality, accommodation 
and food services which are largely comprised of small businesses.  
 
For many of these small businesses in labour intensive service sectors, excessive 
mandated penalty rates within the system exist as a cost barrier to accessing the 
market at times where consumers expect trade. Likewise, restrictive regulation such 
as prescription of ordinary part-time hours and minimum engagement periods and 
the current system’s limitations when it comes to parties agreeing on alternative 
working patterns of mutual benefit interfere with the efficient scheduling of work 
arrangements and negatively impacts participation outcomes. Our overly complex 
and multi-layered safety net is the antithesis of a flexible regulatory environment 
and entangles business operators in red tape. Excessive and prescriptive 
employment regulation is a blunt and ineffective tool for driving positive 
employment outcomes and businesses need to be freed up to respond to our 
economic challenges in a way that places less reliance on the active input of policy 
makers, legislators, institutions and regulators. This requires emulating the policy 
reform trajectory that commenced in the 1990s and a move to a less regulated 
system of market based wage and conditions determination truly focussed on the 
needs of single enterprises and their employees. 
 
Australia will not be well served by solutions confined by the current framework or 
which merely ‘tinker around the edges’. Rather, ACCI recommends that the 
Productivity Commission give consideration to reform options that sit somewhere 
between wholesale deregulation and the complex system that we have in place 
today. The options available for the Productivity Commission to consider could be 
viewed across the following spectrum: 
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Possible system characteristics: Non-prescriptive legislated minimum 
standards which cannot be contracted away. No binding awards. National 
minimum wage and junior wages retained. Full suite of individual and 
collective agreements assessed against the legislated minimum standards 
and minimum wages. 
 

 

Possible system characteristics: Non-prescriptive legislated minimum 
standards. Award conditions will not apply but parties can agree to adopt 
terms from awards in agreements. Base wages in awards preserved up to 
level C10 as minimum industry rates of pay. Wages for employees falling 
outside industry rates determined via National minimum wages for adults 
and juniors. Full suite of individual and collective agreement assessed against 
the legislated minimum standards and industry rate or national minimum 
wage, as applicable. 
 

 

Possible system characteristics: Non-prescriptive legislated minimum 
standards. Awards, including awards wages, continue to apply but content is 
further rationalised and restricted via statute (i.e. allowable award matters). 
Wages for employees falling outside of awards determined via national 
minimum wages for adults and junior employees. Full suite of individual and 
collective agreement assessed against the legislated minimum standards and 
rationalised awards via a NDT. 
 

 

Possible system characteristics: National Employment Standards made less 
prescriptive in application and concerns raised in PIR addressed. Awards 
continue to apply but objects reframed to better balance economic 
considerations and employment outcomes. Wages continue to be set by 
awards. Wages for employees falling outside of awards determined via 
national minimum wages for adults and juniors for employees but objects 
reframed to better balance economic considerations and employment 
outcomes. Full suite of individual and collective agreements assessed against 
the existing awards, with clarification that non-monetary benefits and 
voluntary/preferred hours clauses can pass the BOOT. 
 

Deregulation/decentralised, market based wage and conditions determination subject 
to common law 

Centralised wage and condition fixation and collective bargaining within current 
framework 
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To be clear, ACCI does not seek a completely deregulated system, underpinned only 
by common law. Such an approach would represent a significant departure from our 
current system and has potential for unintended consequences. However the 
current intertwining framework of the NES, minimum wages, award conditions and 
agreements produced through restricted bargaining options fails to deliver a simple 
framework. The current level of complexity and regulatory overlay is 
counterproductive and unsuitable for future conditions. 

Given the problems associated with the current system and Australia’s future 
challenges, it is ACCI’s prevailing view that reliance on awards should be reduced and 
that the system should become truly decentralised, where wages and conditions are 
overwhelmingly set by workplace bargaining. 

The Productivity Commission has noted “[t]he current structure is a product of 
history and social preferences” 205 and it has not been tasked with simply evaluating 
the current system and considering improvements that could be made to it. It has 
been given the task of considering the type of system that might best suit the 
Australian community over the longer term. This task involves considering different 
reform propositions. Rather than looking at what we have, the Productivity 
Commission must look for what we need.  

The WR Framework must better address the needs of small businesses, which crave 
a safety net that is simple and easy to follow. The disincentives to employ must be 
removed and businesses and their employees need greater flexibility to negotiate 
arrangements of mutual benefit. Restrictions preventing parties reaching agreement 
on preferred hours of work must be removed and rates of pay must not act as a 
barrier to offering employment. The system should be such that it is just as 
appropriate for the needs of the service sector businesses whose growth we are 
relying upon to sustain and enhance our national living standards as it is for the 
declining proportion of private sector workplaces regulated by union collective 
agreements. It must provide those who are currently unemployed with better 
opportunities to enter the labour market. 

ACCI suggests the following model would achieve these objectives and deliver the 
system that would best suit the Australian community over the longer term: 
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It is ACCI’s view that a  flexible safety net for the long term should be focussed on 
simplicity and productivity based bargaining and comprise: 

 A set of legislated minimum standards reflected in a Minimum 
Conditions of Employment Act (or equivalent). 

 A national minimum wage and industry rates of pay retained from 
awards, adjusted annually by the independent wage setting body. 

 Other award conditions adopted as terms and conditions of 
employment by agreement.  

 A full suite of agreement making options assessed against the legislated 
minimum standards and applicable industry pay rates retained from 
awards or the national minimum wage (for those who fall outside 
award classifications). 
 

It is acknowledged that implementing such a system would require a substantial shift 
from the current framework and the manner of transition is very important. During 
the transitional period, it would be necessary to ensure existing employees are 
protected against unilateral changes to their terms and conditions or termination 
because of their entitlement to them. Bargaining for agreements would ensure that 
any changes to existing conditions would have to be negotiated and agreed. For new 
employees, terms and conditions would be set against the safety net and prevailing 
industry standards. Both employers and employees would be able to approach the 
task of agreeing terms and conditions of employment using a safety net that is easier 
to understand and easier to comply with.  

The New Zealand Government pursued a workplace relations reform agenda with 
the passage of the Employment Contracts Act 1991. New Zealand’s system had been 
similar to Australia’s, based on an historical system of compulsory arbitration. The 
New Zealand reforms resulted in the abolition of the New Zealand award system and 
introduction of non-collective bargaining, with immediate effect. The system 
retained a number of employee protections, including legislated minimum standards 
which could not be bargained away, grievance procedures for employees and 
unlawful dismissal protections. 

ACCI’s proposal represents fundamental change but it is submitted in response to 
the task before the Productivity Commission. A key consideration is to mitigate 
unforseen impacts through appropriate transitional arrangements which are as 
simple as possible to comply with and administer.  

Every policy change will have a consequence and in the context of our changing 
economic conditions, a shift toward a less prescriptive, decentralised system will 
have adjustment impacts. While adjustments to the safety net may result in varied 
entitlements for those who are already in employment, such a policy shift will 
support the growth of total labour incomes through connecting a larger pool of 
people to paid employment.  It presents challenges for the current participants 
within the system because a key driver is addressing the needs of the unemployed 
and underemployed who currently sit outside the system. However such a policy 
shift would deliver net economic and social benefits because participation in paid 
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employment is central to our economic and social goals. As noted by former Prime 
Minister Gillard: 
 

Life is given direction and purpose by work. Without work there is corrosive 
aimlessness. With the loss of work comes a loss of dignity. Believing in the 
important of jobs for all who seek them – of work in every household – is deep 
in our own national culture and deep in my Government’s beliefs.”206 

 

3. ISSUES PAPER 3: THE BARGAINING 

FRAMEWORK 

3.1 The evolution of bargaining in Australia 

Enterprise bargaining at the federal level derives its genesis from the Industrial 
Relations Act 1988 via recognition of consent awards and certified agreements. The 
Keating Government’s passage of the Industrial Relations Legislation Amendment Act 
1992 served to further facilitate enterprise level certified agreements made by 
unions and employers. The second reading speech to the Industrial Relations Reform 
Act 1993 captured the Keating Government’s desire to move to “a system based 
primarily on bargaining at the workplace, with much less reliance on arbitration at 
the apex”.  

Although the employer community harboured concerns that elements of the 
reforms reflected bias towards trade unions, the policy direction toward a 
decentralised system was welcome and, on the face of the legislation, awards were 
intended to take on a subordinate role as a safety net of minimum wages and 
conditions which underpinned direct bargaining. The Keating Government’s 
Industrial Relations Reform Act 1993 and the Howard Government’s subsequent 
reforms in the WR Act progressed the reform agenda, shifting the focus from a 
centralised system of setting wages and working conditions towards a more 
enterprise and workplace based system. These reforms played a positive role in 
improving firm productivity, efficiencies and overall levels of employment across the 
Australian economy. 

Whilst there have been many reforms over the last two decades most have retained 
core concepts of collective bargaining underpinned by a safety net, with protected 
industrial action only sanctioned in limited circumstances. However significant 
legislative change made to the national workplace relations laws by the Rudd 
Government’s FW Act shifted the reform direction. Some key elements of the former 
reforms have been retained in the FW Act, including a national system for the 
private sector predominantly based on the corporations power of the Australian 
Constitution, prohibitions on unlawful industrial action during the life of an 
enterprise agreement, secret ballots authorising industrial action, prohibitions on 
industrial action when pattern bargaining occurs, secondary boycotts, and strike pay.  
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The OECD’s 2008 Economic Survey of Australia noted: 
 

The simplification and gradual decentralisation of industrial relations since 
the early 1990s has made the economy more resilient. But the pursuit of 
reforms towards a greater individualisation of labour relations, following the 
WorkChoices Act in March 2006, did stir much controversy, because of equity 
concerns. […] While equity concerns need to be addressed, care should be 
taken not to undermine labour market flexibility. To maintain a close link 
between productivity gains and wages, the future organisation of collective 
bargaining must remain within the company framework, as recognised by the 
government. Harmonising the system of industrial relations across the states 
is an important goal, but the result must not be alignment on the most 
restrictive standards.207 
 

Whilst the FW Act advanced ACCI’s long standing policy priority of creating a national 
industrial relations system for the private sector, other changes represented a shift 
back toward centralisation and introduced inflexibility at the enterprise. 

3.2 The system’s challenges for small 

business 

The FW Act has significantly constrained the capacity for small business to 
implement agreements appropriate to the nature of a particular enterprise and the 
individuals working within it. The FW Act facilitates a significant shift in the 
framework back toward a system promoting collective bargaining only and which is 
characterised by increased regulation of minimum terms and conditions, an 
expanded role of the unions and a formalised approach to agreement making. 
 
Bargaining measures introduced by the FW Act which strengthened the position of 
unions at the bargaining table represented a direct response to the Howard 
Government’s WorkChoices Laws that had made significant changes to the industrial 
relations landscape when they took effect in 2006. Those changes, introduced via 
the Workplace Relations Amendment (Work Choices) Bill 2005, had sought to 
facilitate increased use of the statutory individual agreements that had been a 
feature of the system from the commencement of the WR Act, further reduce third 
party interference and continue the simplification of the award system. 
 
Importantly, the individual agreements provided employers with increased flexibility 
as to the terms and conditions on which they could employ people. These 
agreements overrode collective agreements, could be negotiated without union 
involvement and existed as an effective means to limit unwanted third party 
interference at the workplace and in the employment relationship. The process for 
registering individual agreements was a simple one with agreements lodged with the 
Office of the Employment Advocate (which became the Workplace Authority). 
Agreements would start operating from the point of their lodgement without being 
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subject to a complex approval process. Employers were required to make and lodge 
a declaration stating that the agreement satisfied the statutory requirements and 
agreements could still become effective and registered if the pre-lodgement 
procedure had not been strictly adhered to. 
 
The FW Act introduced significant changes to workplace bargaining including:  

 the establishment of FWA to facilitate workplace bargaining and the making 
of agreements, including through: 

o making bargaining orders and dealing with bargaining disputes; and 
o assessing  and approve agreements by ensuring that employees 

covered by an agreement are better off overall against an expanded 
safety net of modern awards and NES; 

 providing employees and employers with the right to appoint representatives 
in negotiations for a proposed agreement;  

 making the union the default bargaining representative for its members; 

 restricting the capacity to bargain with individuals in favour of collective 
bargaining. 

 
The FW Act set out to create “a national workplace relations system that is fair to 
working people, flexible for business and promotes productivity and economic 
growth”.208 However small businesses have not benefited from the promise of 
flexibility and productivity as collective bargaining does not address the specific 
needs of small businesses. ACCI made the following observations in the context of 
the WR Act, stating in the ACCI Policy Blueprint: 
 

A two tier system may be emerging: 
 

A range of unionized and/or larger enterprises that are successfully benefiting 
from bargaining. They have the resources and can on a cost-benefit basis, 
access the expertise/invest the time necessary to successfully use available 
bargaining options. 

 
Other employers, especially smaller businesses, are left to use an increasingly 
unsuited award system or rely solely on unregistered arrangements. They lack 
the expertise and resources to successfully use available bargaining options. 
They may also lack the margins to justify the costs of formal bargaining under 
the current system.209 

 
The effects of excessive employment regulation are strongly felt by small businesses. 
Individual agreements are an attractive option for small business employers seeking 
greater flexibility with respect to terms and conditions of employment in order to 
meet the needs of individual and the business. This is particularly so in industries 
where the industrial awards had, as a consequence of a long history of arbitration, 
evolved to become highly complex, prescriptive and inflexible instruments. The 
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individual agreements available under the WR Act, AWAs, represented a popular 
option for addressing these issues and the Office of the Employment Advocate 
estimated that there were 794,000 ‘live’ AWAs at 30 June 2007.210 

 
The option of individual statutory agreements was removed following the 
introduction of the FW Act and those covered by existing agreements have reverted 
back to complex, burdensome and inflexible award conditions that are largely 
reflective of the conditions of the very pre-modernised instruments that employers 
and employees had sought to move away from.  
 
So what is the alternative? Employers that do not want to negotiate an enterprise 
agreement with employees, and would prefer to deal with employees on an 
individual basis, may choose to explore the option of and IFAs that allow for 
variations to the instrument to meet the individual needs of employers and 
employees. However the award terms that can be vary under an IFA are limited to:  

 arrangements for when work is performed (such as working hours); 

 overtime rates; 

 penalty rates; 

 allowances; and 

 leave loading. 
 
An employer cannot ask a prospective employee to agree to an IFA as a condition of 
employment and an employee covered by an IFA must also be “better off overall” 
when the IFA is compared to the prescriptive award terms. As well, the potential 
subject matter of IFA’s (such as arrangements for when work is performed) has been 
read narrowly and is constrained by the object of the FW Act providing that the 
safety net, including modern awards, cannot be undermined by statutory individual 
agreement making.  Individual arrangements are permitted in a circumscribed way 
but not encouraged. 
 
While IFA’s are free from many of the procedural complexities associated with 
enterprise bargaining, they do not offer the same level of certainty and stability as 
they may be terminated unilaterally.   An IFA which was made whilst the award 
applied will be extinguished by the commencement of an enterprise agreement. 
A practical difficulty associated with the IFA option may exist where all of the 
workers do not all agree to vary hours of work. It would be impractical for a small 
business employer to have employees working at different times when this does not 
meet the labour requirements for the site. 
 
Accordingly, if an IFA does not provide the level of certainty and flexibility desired, 
an employer who does not wish to adhere to the prescriptive terms of the modern 
award will risks facing the repercussions of non-compliance or could seek attempt to 
seek flexibility within the collective bargaining framework. 
 
Collective bargaining has traditionally served to address a perceived power 
imbalance between employers and employees when negotiating wages and terms 
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and conditions of employment.211 However imbalances in the FW Act bargaining 
framework give unions the upper hand in bargaining negotiations. The expanded the 
role of the union during bargaining is a notable feature of the FW Act212  and 
represents a drift away from policies that encouraged the negotiation of both 
collective and then individual agreements in an environment that limited third party 
interference. 
 
The Explanatory Memorandum of the Fair Work Bill 2008 contemplated the 
expanded role of unions, stating: 
 

Employers and employees are entitled to appoint any person as their 
bargaining representative for a proposed enterprise agreement. Employers 
are required to take all reasonable steps to notify each employee of their right 
to be represented during bargaining. The Bill provides a more significant 
formal role for bargaining representatives in the bargaining process 
compared to bargaining agents under the WR Act. 213

 

 
The FW Act provides that the union will automatically be the default bargaining 
representative for its members.214 The only way to displace this assumed, 
entrenched position is for an employee to displace this default appointment in 
writing.  
 
The small business employer is now more exposed to a union presence in bargaining 
negotiations, even if there is not a strong union presence in the enterprise. This is 
problematic for ‘industrially uninitiated’ small business operators, if faced with terms 
that may not be sustainable and do not deliver a productivity dividend.  
 
The introduction of good faith bargaining requirements also represents significant 
regulatory change. If a majority of employees in the workplace want to bargain and 
the employer refuses to enter into negotiations for an agreement, the FWC has the 
power to determine whether there is majority support for bargaining and make 
orders requiring that the employer bargain with employees. Evidence relevant to the 
question of majority support may include evidence of union membership, petitions 
or a ballot of employees.215 

 If bargaining representatives are not effectively 
bargaining together, the FWC also has the power to issue orders requiring the 
bargaining representatives to bargain in good faith. This will include satisfying a 
prescribed list of requirements that extend to: 
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 attending and participating in meetings at reasonable times;  

 disclosing relevant information (other than confidential or commercially 
sensitive information) in a timely manner;  

 responding to proposals made by other bargaining representatives in a timely 
manner; 

 giving genuine consideration to the proposals of other bargaining 
representatives and providing reasons for responses to those proposals; and  

 refraining from capricious or unfair conduct that undermines freedom of 
association or collective bargaining.216 

 
In the technical sense, bargaining orders do not require bargaining representatives 
to make concessions or sign up to an agreement where they do not agree to the 
terms of the agreement. If bargaining representatives cannot agree regarding 
agreement content, they may agree to abandon negotiations and continue to 
observe existing arrangements (an unlikely consequence if the union is involved), 
take protected industrial action or seek the FWC’s assistance through mediation, 
conciliation or in determining a settlement. However in a practical sense, businesses 
may find themselves agreeing to terms that produce a ‘least worst case’ outcome. 
 
In small business environments businesses operators and employees work alongside 
each other in a necessarily collaborative environment. They communicate regularly 
and become very aware of each other’s personal circumstances and the 
circumstances of the business.  However collective bargaining under the current 
system has the potential to erode collaborative approaches by encouraging the 
involvement of a third party in the negotiations pursuing a largely pre-determined 
industrial agenda that does not appropriately consider the needs of the particular 
business or the individuals working within that business.  

3.3 Pattern bargaining 

In industries with a prevalence of complex contracting arrangements, collective 
bargaining is often initiated between the principal contractor and a union and may 
be instigated by a particular project. It is common for unions and the principal 
contractor to have those provisions flowed on to other businesses in the chain of 
contracting who are working on site. This presents an opportunity of the union to 
reach out to potential members in the negotiation of terms and conditions of 
employment. For the principal contractor, bound by their contractual obligations to 
the client and investors to complete a the project by a particular time, to a particular 
standard and for a fixed price, such approaches represent a means of reaching 
consensus as to what wages and conditions will apply and if their contractors enter 
into a similar arrangement, the risk of industrial action or disruption that may create 
a contractual liability is minimised. 
 
The difficulty with this situation is that the terms and conditions of the agreement 
that are intended to be flowed on down the chain of contracting have been 
negotiated based on the needs and bargaining position of the principal contractor’s 
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workplace and, to a greater extent, the default bargaining position of the union.  This 
conduct may be described as “pattern bargaining”. The FW Act provides that a 
course of conduct by a person is pattern bargaining if: 

 the person is a bargaining representative for two or more proposed 
enterprise agreements; and 

 the course of conduct involves seeking common terms to be included in two 
or more of the agreements; and 

 the course of conduct relates to two or more employers.217 
 
However the FW Act also clarifies that a bargaining representative does not engage 
in pattern bargaining if the bargaining representative is genuinely trying to reach an 
agreement with an employer.218 Some commentators have interpreted this to mean 
that the FW Act was not intended to and does not prevent bargaining 
representatives from making common claims and engaging in pattern bargaining 
(according to the ordinary understanding of that term) provided that are ‘prepared 
to genuinely reach agreement with each individual employer’.219 
 
A number of factors are relevant in considering whether a bargaining representative 
is genuinely trying to reach an agreement with a particular employer including: 

 whether the bargaining representative is demonstrating a preparedness to 
bargain for the agreement taking into account the individual circumstances of 
that employer, including in relation to the nominal expiry date of the 
agreement; 

 whether the bargaining representative is bargaining in a manner consistent 
with the terms of the agreement being determined as far as possible by 
agreement between that employer and its employees; 

 whether the bargaining representative is meeting the good faith bargaining 
requirements.220

 

 
Despite the attempted limitation on pattern bargaining via the requirement to 
genuinely try to reach agreement, pattern bargaining remains a prominent feature 
of some industries. The Construction Forestry Energy and Mining Union (CFMEU) has 
promoted common terms that exist within the agreements it negotiates, stating that 
for the period 2009-2011 over 90% of its enterprise agreements are identical, with a 
small number containing either higher or lower benefits, depending on the 
sector/trade. 221 This is not only indicative of strong evidence of a pattern bargaining 
approach in the construction industry but also demonstrates the bargaining strength 
of the union in negotiations relative to the employers with whom it is bargaining. 
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ACCI has made it concerns regarding pattern bargaining known, stating in the ACCI 
Policy Blueprint: 

It remains a concern that many employers are bargaining based substantially 
on union agendas, particularly where unions are disproportionably strong, or 
where employers are new to the bargaining system. Such approaches can be 
counterproductive e.g. employers agreeing unsustainably high redundancy 
pay that cannot then be properly financed.222 

 
The notion of pattern bargaining fails to accommodate the competitive environment 
in which small businesses operate. Small businesses have limited capacity to absorb 
the cost impacts of high wage increases and the accompanying effects on 
employment on-costs such as workers compensation, superannuation and payroll 
tax. Any bargaining claims must be carefully considered in the context of the 
economic climate and circumstances of an individual business to ensure the ongoing 
viability of a small business.  Pattern bargaining running counter to such 
considerations is inherently anti-competitive. 
 
The pre-determined outcome of pattern bargaining does not sit well in this context 
and the framework needs to provide protection from pattern bargaining beyond 
what currently exists within the FW Act. 

3.4 The procedurally complex nature of 

collective bargaining 

The inability of employers and employees to enter into individual agreements has 
seen some businesses attempt to address the lack of flexibility within the current 
system via collective bargaining. This has resulted in employers being forced into 
procedurally complex, costly and sometimes very public negotiations relating to 
collective agreements, once bargaining has been initiated. In this regard, the current 
system of bargaining does not contemplate the lack of resources and expertise 
available to small business. 
 
In the early stages of industrialisation, collective bargaining evolved as a means of 
overcoming unilateral decision making by employers and the weak bargaining 
position of employees.223 Collective bargaining sometimes occurred at the industry 
level but was also prevalent in manufacturing enterprises that were typically large 
businesses with large groups of wage earners.224 The small business proprietor is not 
contemplated in commentary concerning the evolution of collective bargaining 
because collective bargaining did not arise this context. Bargaining concerned the 
ability of large groups of workers to take coordinated industrial action.  
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In the modern era, while larger business may have a dedicated team of human 
resources and industrial relations specialists representing the business during 
discussions, small businesses will not typically have access to such resources, nor do 
they have the time or expertise to dedicate to the complex processes themselves. 
Equally, they may not be able to fund the engagement of external consultants to 
represent them during negotiations. The cost of bargaining can take its toll on the 
profitability of small businesses and they are much more limited in the concessions 
they can viably make during bargaining. 
 
The FW Act 2009 has introduced processes and steps that an employer must follow 
to make an enterprise agreement that are highly prescriptive. The good faith 
bargaining rules prescribe requirements to attend and participating in meetings at 
reasonable times; disclose relevant information (other than confidential or 
commercially sensitive information) in a timely manner; respond to proposals made 
by other bargaining representatives in a timely manner; give genuine consideration 
to the proposals of other bargaining representatives and provide reasons for 
responses to those proposals have already been considered above. This in itself 
creates a paperwork burden for businesses as they will need to carefully document 
the discussions and provide carefully considered written responses to claims.  
 
However, in addition to these rules that regulate negotiations, there are a number of 
prescriptive administrative requirements including the requirement: 

 for an employer to provide employees with notification of their bargaining 
representation rights as soon as practicable and no later than 14 days of 
initiation of bargaining;  

 that an employer not conduct a vote to approve an enterprise agreement 
until at least 21 days have passed since the notification of the right to 
representation during bargaining has been distributed; 

 that employees be given at least seven days’ notice of the vote to approve 
the enterprise agreement.  The employees must also be given a copy of the 
agreement and any material referenced in the agreement. 

 
Under the current model, businesses that decide to implement an enterprise 
agreement are at high risk of failing to meet the procedural requirements and having 
their agreements rejected. This can be a costly and resource intensive dilemma in 
itself and the public nature of such applications and their subsequent rejections may 
also expose small businesses to regulatory or union intervention. 
 
Agreements made under the WR Act could still become effective and registered even 
if the pre-lodgement procedure had not been strictly adhered to. However the FWC 
has demonstrated a reluctance to approve an agreement if the pre-lodgement 
requirements have not been complied with, despite the approval of the agreement 
by majority of employees and notwithstanding that the requirements regarding 
content may have been met. While the Explanatory Memorandum to the FW Act 
specifically noted the previous Government’s intention to make the new legislation 
‘simple and straightforward to understand’ this is not the case with the bargaining 
provisions. 
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In addition to the procedural rules, the regulation attached to the content of 
agreements and administration of the BOOT can be equally as problematic. Revision 
of the criteria and assessment of an agreement may be necessary for small business 
employers seeking to access greater flexibility. This should involve a reassessment of 
the minimum statutory criteria that cannot be compromised via bargaining or for 
which compensation must be provided. 
 
The bargaining framework under the FW Act is not sufficiently calibrated to drive 
productivity improvement at the enterprise level. This is a consequence of third 
party interference, limited bargaining options and limited capacity of small and 
medium businesses to resist the largely pre-determined industrial agenda of the 
unions. Further protections against unwarranted third party interference will be 
necessary to ensure the ongoing business viability and encourage growth in 
employment. There is a clear case for reinstating the option of individual 
agreement making. 
 
In order to make bargaining more available to a broader range of employers, 
changes to the system are necessary to minimise the paperwork burden and 
streamline the procedural and administrative requirements. Furthermore, the failure 
to satisfy paperwork and procedural requirements should not, of itself, be a barrier 
preventing approval of an agreement where agreement has been reached. 
 
Changes to the test underpinning bargaining may assist in addressing the practical 
difficulties in the application of the BOOT. There is merit in an approach that would 
displace the awards as the basis for the test in favour of clear and simple minimum 
statutory standards, particularly given the process of award modernisation merely 
consolidated the content of the pre-modern instruments.  
 
It is essential that workplace bargaining be made more appropriate for small 
business to allow for an environment in which employees and employers are 
encouraged to negotiate employment conditions in exchange for increases in  
productivity. 

3.5 Current limitations of the system 

As has been noted, the award system restricts the capacity of firms to structure their 
business arrangements in the most efficient and productive manner and this 
contributes to less than optimum labour market performance. The system must 
offer viable alternative mechanisms for setting wages and conditions. The previously 
cited FWC Small Business Study made the following observation: 

A key challenge for these small business operators was that there did not 
seem to be a modern award that clearly represented the type of activities of 
their employees. Participants stated that employees of small businesses are 
often required to multi-task and do not fit into neat or clear categories. For 
example, the same employee in a café could be part chef, part wait staff and 
part dish hand. This raised the key question for some participants of whether 
the modern awards were actually relevant to their business. Classification 
remained difficult even where an employee could be allocated to the role in 
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which they perform the majority of their work, as this could still change 
depending on, for example, work flow, or peak times versus off-peak times.225 

The system must offer viable alternative mechanisms for setting wages and 
conditions for small business. 

AWAs existed as a bargaining option between 1996 and 2009 until the 
commencement of the FW Act. Employers also had the ability to make union and 
non-union collective agreements and the WorkChoices Laws also provided for 
employer greenfield agreements. 

Current agreement making options are covered in particular detail in Part 2-4 of the 
FW Act but they do not include individual agreements or employer greenfield 
agreements. A modern, flexible WR Framework needs a full suite of agreement 
making options.  

For the reasons set out earlier in this submission, enterprise agreements are not the 
dominant mode of engagement for small business employers and their 
employees.226 Sectors in great need of flexibility such as retail trade and 
accommodation/food services have a concentration of small business employers.227 
For example, the Productivity Commission has observed that retail businesses are 
small businesses with almost half of employing businesses employing four or less 
workers. Conversely, the largest retailers (employing more than 50 workers) only 
represent four per cent of employing retail businesses.228 The collectivist focus of the 
system limits the capacity of small businesses to enter into other arrangements to 
meet mutual interests. 

The FW Act’s current focus on union based collectivism means little to small business 
and is at odds with the low levels of unionisation in the private sector generally. The 
entrenchment of the union in the bargaining process, regardless as to whether this is 
reflective of the wishes of the majority of employees in a workplace, undermines 
direct and cooperative relationships between employers and employees. It makes no 
sense that the system can drive workplaces into conflict based adversarial processes 
that disrupt otherwise harmonious and productive workplaces while specifically 
discouraging and excluding direct engagement options. 

In August 2013 ABS data indicated that 17 per cent of all employees were trade 
union members in relation to their main job.229  Trade union membership was higher 
in the public sector, with 42 per cent of all employees being members, compared 
with 12 per cent in the private sector.230 
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Source: ABS, Employee Earnings, Benefits and Trade Union Membership, Australia, August 
2013, cat. no. 6310.0. 

Trade union membership is continuing a steady decline, as plotted in the graph 
above, yet bargaining options under the WR Framework have not reflected this 
trend. So much of the system is built around the notion that unions and their 
members will negotiate collectively with employers. The FW Act facilitates an 
extraordinary amount of third party involvement in bargaining processes as can be 
seen in the following areas: 

 the default position of the union as an employee’s bargaining representative 
unless the employee appoints an alternative in writing or resigns; 

 the ability of the union to initiate bargaining despite the desires of the 
employer or a majority of both union and non-union member employees; 

 the requirement for an employer to bargain in good faith with the union if 
bargaining has commenced and the capacity for unions to use the provisions 
in a way that indirectly initiates or triggers bargaining to catch out less 
industrially aware employees (many of whom are SMEs).231 

The absence of appropriate constraints on third party intervention has the potential 
to undermine positive engagement strategies at the workplace level. 

The objects of the FW Act make it clear that the framework is hostile to individual 
agreements including by ‘ensuring that the guaranteed safety net of fair, relevant 
and enforceable minimum wages and conditions can no longer be undermined by 
the making of statutory individual employment agreements of any kind given that 
such agreements can never be a part of a fair workplace relations system’.232 
However there is no valid basis for such a ridiculous statement or hostility to 
individual agreements with a safety net underpinning them, particularly in an 
environment where the award system results in employers ‘actively avoiding 
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engagement with the modern awards, despite being conscious that not acting in the 
appropriate manner could put them at risk’.233  

Policy settings should support an environment in which parties are free to negotiate 
arrangements of mutual benefit, underpinned by an appropriate safety net, which 
facilitates the structuring of work arrangements in the most efficient and productive 
manner feasible. Appropriate mechanisms for the formation of simple, tailored 
agreements at the individual level will also aid in compliance.   

3.5.1 The problems with Individual Flexibility 

Arrangements 

The Productivity Commission has stated in Issues Paper 2 that there is “already some 
in-principle flexibility” under the modern awards system (and enterprise 
agreements) for employees and employers to negotiate individual agreements and 
seeks “views on the advantages and limitations of such (or other existing) 
approaches, and whether there could be alternatives approaches that are superior.” 

The previous Government had promised that “each and every award will contain a 
flexibility clause that enables arrangements to meet the genuine individual needs of 
employers and employees”.234 The low utilisation of IFAs suggests they cannot 
effectively do so. 

Employers have identified a number of deficiencies with IFAs including but not 
limited to: 

 the inability to make IFAs a condition of employment; 

 the ability to unilaterally terminate an IFA with notice; 

 limitations on the scope of terms and conditions that can be individually 
negotiated. 

A Fair Work Australia survey in 2011 indicated that only six percent of surveyed 
employers responded that they had used an IFA. The report of the FW Act Review 
Panel recommended changes to encourage and make it easier for employers and 
employees to enter into IFAs. The Productivity Commission has acknowledged ACCI’s 
concerns that employers have difficulty assessing with certainty whether a particular 
IFA meets the BOOT and the financial risk that this presents.235 The Productivity 
Commission has also acknowledged that some aspects of the system, such as the 
operation of the BOOT, may be inhibiting the adoption of flexibility enhancing 
provisions in the retail sector.236 

Employers are discouraged from using IFAs to confer a non-monetary benefit on an 
employee in exchange for a monetary benefit in the manner contemplated by the 
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FW Act’s Explanatory Memorandum as there is an element of risk that they may be 
breaching the award terms should a court conclude that the IFA does not meet the 
BOOT as against all award conditions. A FWC Full Bench decision (considering 
multiple fast food employer agreements) has cast doubt that they can be used in this 
way  when it ruled that a “preferred hours” clause (which allows an employee to 
nominate which hours it prefers to work, without paid penalty rates being 
applicable), was less beneficial than the award. These clauses were a feature in many 
approved pre FW Act agreements (both collective and individual agreements. 

While amendments proposed in the Fair Work (Amendment) Bill 2014 remain before 
Parliament and, if passed, will take steps to addressing some of the deficiencies in 
IFAs, it is neither desirable nor practical to require an employer, particularly a small 
business employer, to continually navigate a multiplicity of regulatory instruments in 
giving effect to employee entitlements. Individual agreement making underpinned 
by an appropriate minimum safety net would help to overcome this complexity.  

3.5.2 How the bargaining framework must change 

It is against this backdrop that required changes to the system are to be understood; 
changes which will impose constraints on third party intervention and provide 
greater ability for employers to flexibly manage and engage with their employees.  

ACCI recommends: 

 The reintroduction of statutory individual agreements to promote greater 
choice and flexibility;  

 A full suite of agreement options, including: 
o Registered individual  agreements; 
o Employer-employee enterprise agreements; 
o Employer-union enterprise agreements; 
o Employer greenfield enterprise agreements; 
o Employer-union greenfield enterprise agreements; 

 

 Revision of current bargaining processes which undermine the ‘voluntary’ 
nature of agreement making. 

During the PIR of the FW Act ACCI called out the need for the following specific 
changes which remain relevant in the context of the current WR Framework: 

 amendments preventing a union from intervening in an approval 
proceeding if they are not a properly appointed bargaining representative 
of an employee and present during the bargaining process; 

 inclusion of a list of matters that do not pertain to the employment 
relationship,  over which industrial action cannot be taken including 
matters relating to: 

o independent contractors; 
o work health and safety; 
o right of entry; 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
103 

o industrial action and “extra claims”; 
o dispute resolution beyond what is in a  model clause; 

 a requirement for the FWC to assess agreements against a “productivity 
and competitiveness” criteria prior to approval; 

 a requirement that the FWC provide 14 days for an employer to provide 
further information addressing concerns prior to rejecting the agreement; 

 a requirement that the FWC consider the views of an employee 
representative prior to deciding not to approve an agreement (even if it 
does not pass the BOOT or offends on technical/procedural grounds). ACCI 
asserted that a failure to pass the BOOT should not override the view of the 
majority of employees; 

 amendments to replace the current default bargaining rules which allow 
unions, even if having just one member in the workplace, to be 
automatically involved in the bargaining process with an ‘active bargaining 
agent’ process that ensures and employee is free to choose who they would 
like; 

 an ability for employers to apply to the FWC to terminate bargaining in 
certain circumstances (e.g. bargaining is not proceeding efficiently due to 
multiple bargaining representatives, the bargaining representatives are not 
genuinely representing employees or are otherwise undermining 
bargaining). 

 

3.6 Industrial action 

The Productivity Commission has suggested that in the contemporary setting 
“cooperative relations between employees and employers may be more important 
for innovation, technological diffusion and investments in skills – developments that 
are critical for future productivity, economic growth and adaptability”.237 This is a 
correct understanding. Agreement making based on cooperative relationships and 
recognition of genuine mutual interests is far more likely to generate positive and 
productive bargaining outcomes than conflict based approaches which threaten 
industrial action and negatively impact on workplace culture and relationships.   

Industrial action is sometimes referred to as a circuit breaker, and that too is correct.   
The incidence and in many economic circumstances, the genuine threat of industrial 
action clears the bargaining table by bringing the focus onto the short term need for 
least cost resolution, rather than the longer term needs of the business.  

Although the extent and longevity of the impact of industrial action will differ 
between workplaces and the particular experience of industrial action, there is little 
doubt that in its aftermath industrial action leaves damaged social relationships and 
antipathy after the action has ceased and any resulting agreement has commenced.  
Industrial action can undo years of patient culture building, a key to adaptable 
productive workplace relations.  The FW Act freed up access to industrial action in 
comparison with the WR Act and the resulting loss of productive culture was 
particularly noticeable in workplaces where unions felt they had lost ground under 
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the WR Act and with the commencement of the FW Act took the opportunity to 
reassert themselves.  

Policy changes addressing industrial disputes are required in proper recognition of 
the fact that industrial action really should be a last resort and confined to 
circumstances of legitimate bargaining activity. 

Putting statutory rules around legitimate (protected) industrial action raises the 
question of whether there is or should be a right to strike, and if so what are 
appropriate constraints.  The concept of a right to strike itself points to the fact that 
striking involves forms of action and economic objectives which are otherwise 
unlawful and do damage to the usual civil and economic rights of citizens.  Those 
rights are intruded upon or curtailed and the unlawfulness of that is suspended.   

Most countries provide a right to strike.  Each country must tailor that right to its 
particular social and economic environment and the detail of its system of labour 
market regulation.   This view is not without controversy.  Apart from the extent to 
which political factors intrude upon sound policy formulation, there are also 
international treaty obligations which countries may subject themselves to.   

Australia is signatory to the International Covenant on Economic, Social and Cultural 
Rights, 1976, (ICESCR) and 41 operating International Labour Organisation (ILO) 
conventions, including seven of the eight “fundamental conventions”.238 

The ICESCR requires that signatory countries ensure the right to strike subject to that 
country’s laws, but does not qualify that right in any other way.  It also requires that 
signatories to ILO Convention 87, Freedom of Association and Protection of the Right 
to Organise, 1948, (‘Freedom of Association Convention’) not observe the ICESCR so 
as to undercut the Freedom of Association Convention.  Nonetheless, nowhere in 
Convention 87 is the explicit right to strike.   

ILO conventions are supervised by its tripartite constituency through the Committee 
on the Application Conventions and Recommendations (CAS).  CAS is reliant on the 
work of the Committee of Experts on the Application of Standards and 
Recommendations (CEACR) which reviews member country reports of their 
compliance.  This system is supplemented by a complaints mechanism under which 
freedom of association complaints, which can involve complaints about the capacity 
to take industrial action, are generally referred to the Committee on Freedom of 
Association (CFA).  The CFA is established by the ILO’s Governing Body, but does not 
itself administer the observance of conventions.  

The question of whether there is an implicit right to strike contained in the Freedom 
of Association Convention, and its limits (which over time have been interpreted and 
given increasingly broad reach by the CEACR), and the question of whether the 
CEACR has any proper capacity to significantly interpret conventions, have been the 
subject of intense disagreement amongst employers and workers at the ILO, coming 
to a head over the past three years. Unions have argued that the right to strike arises 
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by implication from two ILO conventions: mostly their focus is on the Freedom of 
Association Convention but also on Convention 98, Right to Organise and Collective 
Bargaining Convention 1949, (Right to Organise Convention). 

Australia’s legacy of legislation based on the conciliation and arbitration power 
meant that there was no nationally legislated right to strike for most of the 
twentieth century.  Constitutionally, conciliation and arbitration was seen to provide 
an alternative to taking industrial action to break the deadlock.  Nevertheless, the 
1993 System allowed for the first time at the federal level, the taking of protected 
industrial action in specified circumstances. Protected industrial action could be 
taken by employees or employers (i.e. in the form of a lock out) and was linked with 
the following requirements: 

 the existence of an industrial dispute; 

 a bargaining period initiated by an employer or trade union by giving 
written notice (accompanied by details to be dealt with in an agreement) 
to the other party and the IRC that it intends to negotiate a certified 
agreement. 

A body of complex and detailed case law has since developed in relation to industrial 
action and employers have expressed concern at the absence of sufficient “safety 
valves” in the current system to enable an employer (or an affected third party) to 
prevent threatened industrial action or to stop protected industrial action that is 
damaging it or a third party.  

The current agreement making system and rules relating to industrial action239, as 
interpreted and applied, has given unions the ability to by-pass good faith bargaining 
and threaten protected strike action at an early stage in making demands.240 This is 
at odds with assurances the previous government gave regarding how the good faith 
bargaining provisions would operate and at odds with the notion of good faith 
bargaining itself.  ACCI has called for amendments to the system that would ensure 
protected strike action can only be a final resort in intractable disputes.  

The threat of protected industrial action has adverse economic consequences, 
including undermining the quality of wage settlements and the capacity to secure 
productivity trade-offs in those settlements. This can have the effect of producing …  

By expanding the range of matters over which a union can demand an agreement, 
the fair work system has expanded the circumstances in which industrial action can 
be taken.  ACCI has consistently called for the reinstatement of earlier constraints on 
industrial action. 

ACCI has also expressed concerns about unions by-passing the majority support 
determinations and threatening to take industrial action to force the employer to 
the bargaining table. A modern WR Framework should not be skewed towards 
providing unions with powers that compel bargaining to occur, particularly where 
this is not reflected by the majority employees of the workforce.  
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Without voluntary bargaining, the real risk is that employers can be held to ransom 
by powerful union officials, particularly if they have strong bargaining power and the 
employer requires commercial/industrial stability for projects or its operations. 
There is also the risk that enterprise agreements which are reluctantly agreed to by 
employers will not be in the mutual interests of the employer and employees. 

ACCI policies have reflected the following principles: 

 “Industrial action is an extreme industrial weapon that should only be 
used as a last resort within the bargaining system. There should be no 
unfettered right to take industrial action. Recent extensions of the right to 
strike in Australia must be reversed. The intended boundaries to the right 
to strike laws when created in 1993 and 1996 should be restored”; 

 “It should only be possible to take protected industrial action within the 
context of genuine bargaining over proposed enterprise agreements and 
after all alternative approaches have been exhausted”; 

 “The law does not, nor should it, compel the taking of industrial action. 
Almost all agreement making should proceed on a consensual basis 
without strikes or the threat of strikes being used as a coercive tool”; 

 “There should be no scope for protected industrial action to be taken in 
support of industry wide pattern bargaining that is not accompanied by 
genuine workplace bargaining”; 

 “There should be no scope for protected industrial action to be taken in 
support of demands of claims that do not pertain directly to the 
employer/employee relationship – that is, only claims for wages and 
employment conditions between employers and employees”; 

 “Industrial action should only take  place with the genuine consent of 
employees, preferably by effective secret ballot”; 

 “Remedies for unlawful industrial action must be readily accessible and 
effective”.241 

These principles remain relevant today. 
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 ACCI recommends changes to ensure that industrial action can be suspended and 
terminated to avoid unwarranted damage to employers, employees and the wider 
community, including changes: 

 providing that industrial action cannot be taken unless the union obtains 
majority support of all workers in circumstances where an employer 
refuses to bargain; 

 providing that unions must particularise their claims and provide this to 
employers prior to applying for a protected action ballot; 

 providing that industrial action cannot be taken over “non-pertaining 
employment matters”; 

 to require applicants for a protected action ballot to demonstrate that 
they are meeting all Good Faith Bargaining obligations; 

 to help prevent industrial action in circumstances where claims are not 
in the public interest via a new “public interest” criteria”; 

 to build a ‘safety-valve’ by way of a cooling off period which allows the 
bargaining process to be re-set following damaging industrial action; 

 to render unlawful threats of violence, intimidation, coercion or duress 
at picket lines, associated with protected or unprotected industrial 
action; 

 that prevent industrial action in support of pattern bargaining. 

 
The current protected industrial action provisions are circumvented in a number of 
ways.  These include taking action to support claims for matters which are not 
permissible, and also as raised by Productivity Commission there is the question of 
“aborted strikes”. 

3.7 Aborted strikes 

An aborted strike occurs when promised industrial action is not delivered or is 
curtailed after the employer has put its mitigation strategies in place.  The effect is 
that the employer bears the costs of the mitigation strategy together with the wages 
of the employees who precipitated the need for mitigation and whose labour is 
unnecessary because of the mitigation action which was taken. 
 
One principle which has underpinned the statutory right to strike in federal 
legislation since its introduction is that the employer should not, and should not be 
coerced into, paying employees for periods of industrial action.  Imposing industrial 
action should not be costless on the party imposing it, otherwise there will be less 
constraint in its use.  Aborted strikes offend this principle. 
 
Aborted strikes also do lasting cultural damage.  When industrial action is seriously 
on the table the parties have moved or are pushed away from needs-based 
discussions into rights-based approaches.  They are now seeking to maximise their 
capacities within the rules.  Aborted strikes are a gaming of the rules which leave a 
victor which put one over the employer and engaged in successfully costless 
industrial disruption and an employer damaged by technically lawful but unfair 
disruption.  
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There is no easy measure of how extensive aborted strikes are because they do not 
show up as industrial action and would not be distinguishable if they did.  There are 
few remedies for employers which means there are few recent cases.  However, 
they were quickly recognised as a capacity in the system after the FW Act 
commenced.   
 
In 2009 following a sequence of aborted strikes, Boral Resources (NSW) Pty Ltd 
sought a “good faith” bargaining order (s 229) directing that the union not notify 
industrial action it was not intending to take and an order under s 418 directing that 
the union not take unprotected industrial action  (i.e. notifying and then aborting 
industrial action). 242  Both actions failed and failed again on appeal.243 This illustrates 
how prescriptive, technical and counterproductive the provisions regulating 
protected action have become.   
 
Aborted strikes are an unattractive consequence of the bargaining regime. Although 
they do not offend the letter of the good faith bargaining principles, aborted strikes 
are against the spirit and only undermine the credibility of the relevant bargaining 
representative(s) employing them as a tactic.244  While there are situations where 
after industrial action has been advised both sides agree that the notified industrial 
action should not proceed or not proceed at the advised time, this is not a feature of 
the aborted strike tactic. 
 
That fact should be the basis of a statutory remedy for aborted striking.  Where 
there is agreement about the postponement or abandonment of notified industrial 
action no consequences should follow. Where notified industrial action is unilaterally 
cancelled or postponed, the period of the notified industrial action should be treated 
as such.   
   

4. ISSUES PAPER 4: EMPLOYMENT 

PROTECTIONS 

4.1 Unfair dismissal laws 

ACCI seeks an exemption from the unfair dismissal laws for businesses employing 
less than 20 employees with casuals engaged on a regular and systematic basis 
and employees employed by associated entities of the employer to be included in 
the headcount. 
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The reasons for this recommendation and the other suggested reforms that would to 
apply to employers that would remain within the unfair dismissal jurisdiction 
include: 

 The Small Business Fair Dismissal Code (SB Code) is of limited value to small 
business because reliance upon it is open to challenge, with a small business 
employer required to provide evidence of compliance with the SB Code if the 
employee makes a claim for unfair dismissal to the FWC. 

 There has been a 30 per cent increase in unfair dismissal claims made per 
annum since the commencement of the FW Act and about a quarter of unfair 
dismissal applications conciliated involve a business with less than 20 
employees. 

 The existence of a valid reason for termination is easily relegated in 
importance due to the FW Act’s emphasis on process and the vesting of a 
broad discretion in the decision makers. ACCI does not believe the unfair 
dismissal processes are delivering a ‘fair go all round’ to both employers and 
employees. 

 The broad discretion also results in different decisions being made in 
applications dealing with similar scenarios thus creating uncertainty for 
employers. 

 ‘Go away money’ is an entrenched part of the system. Three quarters of 
matters conciliated settle with a monetary payment and 80 per cent of 
employers are influenced by the desire to avoid the cost, time, inconvenience 
or stress of further legal proceedings in choosing to settle rather than 
proceeding to an arbitrated outcome. Employers make commercial decisions 
to dispense with applications rather than incur further expenditure defending 
a claim. 

 Apart from the actual cost of managing difficult or poor performing 
employees, there are costs associated in the management of the termination 
in both contested and uncontested contexts. 

 Behavioural economics can impact on the way in which the unfair dismissal 
laws weigh on employers’ minds. The unfair dismissal laws impacts operate 
to reduce fairness and equity in the following ways: 

o recruitment and selection decisions are being influenced, resulting in 
greater use of fixed term contracts, the employment of more casuals, 
family and friends and fewer permanent staff and the adoption of 
longer probationary periods; 

o there are certain types of job applicants less likely to be employed 
including candidates who have changed jobs a lot for no apparent 
reason, or who are currently unemployed or who are long-term 
unemployed; 

o employees who do not appear to be a good fit with a new employer 
are more likely to be dismissed during the probationary period. This in 
turn might have the effect of reducing the employee’s chance of 
securing future work because of  the disincentive to hire candidates 
with a history of changing jobs several times for no apparent reason; 

o the laws make it less likely that an SME will hire long-term 
unemployed candidates;  
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o the increased formality and written documentation that is required by 
the laws may disadvantage employees more suited to less formal 
supervision or less literate than average. 

 The impact of unfair dismissal laws on workforce management and culture 
materialises in reduced management authority, more time spent in resolving 
performance issues, poor performing employees having a corrosive impact 
on others and greater formality leading to difficulties in   communication 
between management and employees. 

 It has previously been estimated that the existence of the unfair dismissal 
laws had increased business costs, with the lower bound of estimates putting 
the total at $1.3 billion per annum and have reduced employment by at least 
0.46 percent (about 46,000 persons). 

4.1.1 Background 

The Industrial Relations Reform Act 1993 introduced the federal system of protection 
against unfair dismissal closely modelled on the ILO Termination of Employment 
Convention (1993 System). The jurisdiction was jointly administered by the AIRC and 
a newly established Industrial Relations Court of Australia. 

Under the 1993 System, it was unlawful to terminate an employee’s employment 
unless there was ‘a valid reason, or valid reasons, connected with the employee’s 
capacity or conduct or based on the operational requirements of the undertaking, 
establishment or service.’245 The employer bore the onus of establishing there was a 
valid reason. If the reason or reasons related to the employee’s conduct or 
performance, there could be no dismissal unless the employee had been given the 
opportunity to defend herself/himself against the allegations or the employer could 
not reasonably have been expected to have given the employee the opportunity.246 

A reason would not be valid if the employee could establish the termination was 
harsh unjust or unreasonable, having regard to the employee’s capacity and conduct 
and the operational requirements.247 

The AIRC dealt with applications under the 1993 system by conciliation and, by 
consent, arbitration. Where conciliation did not produce a settlement or there was 
not arbitration by consent, the application would be dealt with by the federal 
Industrial Relations Court. The Court could only deal with matters where the 
applicant was employed under an award or, if award free, not earning more than 
$60,000 per annum. The compensation that could be awarded was capped at 6 
month’s salary or $30,000 for non-award employees. 

Therefore, under the 1993 System there firstly had to be a valid reason. The reason 
would not be valid if the termination was harsh unjust or unreasonable. Secondly, 
procedural fairness was required.  
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ACCI had concerns about the emphasis on procedural fairness in these provisions, 
expressing the view: 

“ACCI considers that procedural fairness should be seen as a means to the end 
of ensuring that termination decisions are not unfair. It should not be seen as 
an end in itself, as it is under the present Act. At present, even if a decision to 
terminate employment is substantively ‘fair’ on the facts of the employee’s 
conduct, employers can be ordered to pay compensation to employees 
terminated without being given written warnings or an opportunity to be 
heard.”248 

ACCI sought a reduced emphasis on the procedural fairness requirements in the 
1993 System so that employees who should have been dismissed for a valid reason 
did not receive compensation simply because a procedure was not followed.  

The WR Act made a number of changes to the jurisdiction. The Industrial Relations 
Court was abolished, with unlawful termination cases to be heard by the Federal 
Court and the ‘harsh, unjust or unreasonable cases’ to be heard by the AIRC. The 
‘termination of employment’ division of the WR Act was given its own objects which 
provided: 

“170CA(1)  The principal object of this Division is: 
 

(a)  to establish procedures for conciliation in relation to certain  matters 
relating to the termination or proposed termination of an employee's 
employment in certain circumstances; and  

(b)   to provide, if the conciliation process is unsuccessful, for recourse 
to arbitration or to a court depending on the grounds on which the         
conciliation was sought; and 

(c)   to provide for remedies appropriate to a case where, on arbitration, a 
          termination is found to be harsh, unjust or unreasonable; and 
    (d)   to provide for sanctions where, on recourse to a court, a termination 

 or proposed termination is found to be unlawful; and 
 (e)   by those procedures, remedies and sanctions, and by orders made in 

the circumstances set out in Subdivisions D and E, to assist in giving 
        effect to the Termination of Employment Convention. 

 
170CA(2) [“fair go all round”]The procedures and remedies referred to in 
paragraphs (1)(a) and (b), and the manner of deciding on and working out 
such remedies, are intended to ensure that, in the consideration of an 
application in respect of a termination of employment, a "fair go all round" is 
accorded to both the employer and employee concerned.  

 
Note: The expression "fair go all round" was used by Sheldon J in in re Loty 
and Holloway v Australian Workers' Union (1971) AR (NSW) 95.” 

 
The rationale behind the adoption of the ‘fair go all round’ principle for unfair 
dismissal applications under the WR Act was articulated as follows: 
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“This expression has been used to summarise the objective in unfair dismissal 
cases which is to provide industrial justice by giving due weight to: 

 

 The importance but not inviolability of the right of an employer to manage 
the employer’s business; 

 The nature and quality of the work in question; 

 The circumstances surrounding the dismissal; and 

 The likely practical outcome if an order is made“.249 
 
During the term of the Howard Government, a number of attempts were made to 
further reform the unfair dismissal jurisdiction. They generally did not succeed due 
to the lack of a Senate majority. Numerous attempts to secure an exemption for 
small business from the jurisdiction failed250 but some other, minor changes were 
secured: 
 

 the requirement that new employees to be employed for three months 
before they could claim unfair dismissal;251 

 the requirement that the AIRC to take into account the different size of 
businesses when assessing whether their dismissal procedures were 
reasonable;252 

 the requirement that the AIRC to take into account the degree to which the 
absence of dedicated human resource management expertise would be likely 
to impact on the procedures followed in effecting the termination.253 

 
Substantial change was achieved due to the Senate majority achieved at the 2004 
federal election which enabled the WorkChoices Laws to be passed. Businesses with 
100 employees or less were exempted from the unfair dismissal jurisdiction and 
those larger businesses remaining within the jurisdiction were able to escape its 
reach if: 
 

 the would-be applicant had not been employed for 6 months when given 
notice or terminated; or 

 they were able to establish that the employee’s employment was terminated 
for ‘genuine operational reasons’ which included reasons ‘ of an economic, 
technological, structural or similar nature relating to the employer’s 
undertaking, establishment, service or business…’.254 

 
During 2004/2005, the last full year prior to commencement of the WorkChoices 
Laws, there were 6707 applications lodged pursuant to s.170 CE of the WR Act. This 
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total included unfair dismissal applications, unlawful termination applications and 
applications that alleged both.255 This number dropped to 5173 in the first full year 
of the WorkChoices Laws256 before rising again to 7994 in its final year of 
operation.257 
 
The Rudd Government’s FW Act introduced a number of unfair dismissal reforms: 
 

 the removal of the exemption for businesses employing 100 employees or 
less; 

 the introduction of qualifying periods before employees can apply for unfair 
dismissal, comprising 12 months service for employees working for SMEs 
with less than 15 employees and 6 months service for other employees;258  

 having declared there would be no ‘go away money’259, reinstatement is to 
be the primary remedy;260  

 a SB Code has been introduced to provide ‘protection’ against unfair 
dismissal claims for employers with fewer than 15 employees, in 
circumstances where this SB Code has been complied with.  

 
The FW Act dedicates Part 3-2 to Unfair Dismissal and includes in this specific 
objectives which were upon enactment, and remain: 

“381 Object of this Part 

(1) The object of this Part is: 

(a)  to establish a framework for dealing with unfair dismissal that balances: 
(i)  the needs of business (including small business); and 
(ii) the needs of employees; and 

(b)  to establish procedures for dealing with unfair dismissal that: 
(i)  are quick, flexible and informal; and 
(ii) address the needs of employers and employees; and 

(c) to provide remedies if a dismissal is found to be unfair, with an emphasis 
on reinstatement. 

(2) [“Fair go all round” to be afforded] The procedures and remedies referred 
to in paragraphs (1)(b) and (c), and the manner of deciding on and working 
out such remedies, are intended to ensure that a “fair go all round” is 
accorded to both the employer and employee concerned. 

Note: The expression “fair go all round” was used by Sheldon J in in re Loty 
and Holloway v Australian Workers’ Union [1971] AR (NSW) 95.” 
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4.1.2 Current exemptions 

As previously mentioned, the FW Act provides for qualifying periods before an 
employee is eligible to bring an unfair dismissal application. In addition, employers 
will be exempt from the unfair dismissal laws in the following circumstances where 
an employee is terminated: 
 

 and has been a casual employee who has not been engaged on a regular and 
systematic basis and with no reasonable expectation of continuing 
employment on a regular and systematic basis;261 

 due to a genuine redundancy;262 

 at the expiration of a contract of employment:  
o for a specified period of time; 
o for a specified task, or 
o for the duration of a specified season;263 

 at the expiration of a training arrangement;264 and 

 in circumstances where an eligible employer has complied with the SB  

 Code.265 

4.1.3 The Small Business Fair Dismissal Code 

In answer to the questions regarding strengths or weaknesses of the SB Code, the 
suggestion that small business employers have greater protection from an unfair 
dismissal claim due to the existence of the SB Code is flawed because a claim will still 
proceed where an employer seeks to rely on compliance with it, if compliance is 
disputed. The SB Code itself makes this clear: 
 

“A small business employer will be required to provide evidence of compliance 
with the Code if the employee makes a claim for unfair dismissal to Fair Work 
Australia, including evidence that a warning has been given (except in cases 
of summary dismissal). Evidence may include a completed checklist, copies of 
written warning(s), a statement of termination or signed witness 
statements.”266 
 

Where the circumstances of the termination are in dispute and for as long as the 
small business employer’s assertion that the SB Code has been complied with can be 
challenged, the small business employer is in no better position merely because the 
SB Code is in existence. Small business employers will bear the onus of defending 
their actions and justifying their reliance on the SB Code. This is the SB Code’s 
weakness.  
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While the reliance on the SB Code can be disputed, this weakness will persist 
regardless of its content or any widening of its application. 

4.1.4 Growth in unfair dismissal applications 

In 2009/2010, the first full year of the operation of the FW Act, there were 11,421 
federal unfair dismissal applications267. This represented an increase of 
approximately 7,300 per annum compared with the number of applications that 
alleged unfair dismissal in 2006/2007268. 
 
Obviously, there was going to be an impact from the removal of the exemption for 
businesses employing 100 or less employees and an increase in numbers of 
employees subject to the laws under the FW Act because employees employed by 
sole traders or partnerships became covered, having previously been covered by 
state unfair dismissal laws. However the impact of the absorption of state unfair 
dismissal applications should not be overstated. There were 1254 State unfair 
dismissal applications in 2008/2009 and the number fell to 278 in 2010/2011. For the 
same two years the number of Federal unfair dismissal applications were 6307 and 
12,848.269 
 
In 2010/2011, there were 12,840 unfair dismissal applications followed by 14,027 in 
2011/2012.270 The total rose again to 14818 in 2012/2013271 and in 2013/2014, the 
number of s394 applications for unfair dismissals lodged was 14,796.272 

4.1.5 The diminution of ‘valid reason’ 

ACCI’s submission to the PIR of the Fair Work Legislation in 2012 highlighted 
circumstances in which employers were being penalised despite having been found 
to have had a valid reason to terminate. Despite ACCI expressing concerns in this 
regard since the introduction of the unfair dismissal laws as part of the 1993 system, 
the issue of process and other considerations trumping a valid reason have not been 
adequately addressed.   
 
ACCI included in its submission to the PIR some case studies that involved: 
 

 an applicant being awarded compensation despite a conviction for 
possession of child pornography, allegations of sexual harassment, and the 
employer’s concerns regarding its duties to provide a safe workplace;273  
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 an applicant found to have committed serious and repeated breaches of 
work health and safety (WHS) protocols and procedures nonetheless being 
reinstated and awarded compensation because the impact of the decision 
was harsh on him financially;274 and 

 a finding of unfair dismissal because of procedural defects despite there 
being a valid reason to terminate the applicant because of his use of 
profanities while teaching.275 

 
ACCI also highlighted over 50 cases in which a termination was held to have been 
harsh, unjust or unreasonable despite findings of a valid reason to terminate276. 
While the FW Act Review Panel was evidently not uncomfortable with these results 
and content to require employers to submit themselves to further cost, time, 
inconvenience and stress of conducting an appeal if they were, this is an 
unsatisfactory conclusion as far as business is concerned. It also tends to completely 
underestimate the loss of confidence in the system that occurs when employers are 
told that they even though they had a valid reason to terminate an employee’s 
employment, they must nonetheless reinstate the employee and/or pay 
compensation. 
 
Ultimately, members of the FWC have a broad discretion when hearing unhearing 
dismissal cases. Section 387 of the FW Act outlines a range of considerations to be 
taken into account when considering whether a dismissal was harsh unjust or 
unreasonable.  
 
ACCI’s concern remains that a valid reason for termination, the assessment of which 
specifically includes the impact of the terminated employees conduct on the safety 
and welfare of other employees, can be too easily downgraded due to six other 
criteria fixated on process and the catch-all ‘any other matters that the FWC 
considers relevant’ in s. 387(h). 
 
Issues of process and the wide discretion held by FWC members, place employers in 
an unenviable position as they also grapple with their duties under WHS laws to 
provide a safe workplace and their obligations under discrimination and anti-bullying 
laws. The wide discretion can and does lead to decisions at first instance that view 
employee conduct, employer duties and process differently. Employers are left 
trying to make sense of them and ACCI has previously highlighted examples:277 
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 Social media related dismissal considered fair (O'Keefe v The Good Guys 
[2011], FWA5311 (11 August 2011)) 

 Social media related dismissal considered unfair (Stutsel v Linfox Australia 
Pty Ltd [2011], FWA8444, (19 December 2011)); 

 Dismissal considered fair, despite procedural flaws (Mr Anyuon Mabior v 
Baiada Group Pty Ltd T/A Adelaide Poultry [2011] FWA 5778 (August 25 
2011)); 

 Dismissal considered unfair, because of procedural flaws (Miralles v Epic 
Security Pty Ltd T/A Epic Security [2011] FWA 4838 ( 5 August 2011); 

 Dismissal by text considered fair (Brett Martin v DecoGlaze Pty Ltd [2011] 
FWA 6256 (15 September 2011)); 

 Dismissal by text considered unfair (Sedina Sokolovic v Modestie Fashion 
Australia Pty Ltd (ABN: 671444920838) [2011] FWA 3063 (18 May 2011);  

 Breach of safety considered unfair ( 
Paul L Quinlivan v Norske Skog Paper Mills (Australia) Ltd [2010] FWA 883 
(8 February 2010); 

 Breach of safety considered fair (Parmalat Food Products Pty Ltd v Mr 
Kasian Wililo [2011] FWAFB 1166 (2 March 2011)). 

 
The fixation on process and a lack of certainty impacts on employers in ways which 
will be explored further below. 

4.1.6 The cost for employers 

Harding has identified some of the negative impacts of the unfair dismissal laws on 
management decisions and behaviour relating to recruitment and then managing 
employee behaviour.278 It is uncontroversial to submit that management time spent 
on performance management tasks and in the day to day supervision of difficult 
employees and relationships within the workplace comes at a price. The impact of 
this is felt before the decision to terminate the employment of an employee has 
been made and before management of the termination in either a contested or 
uncontested context. 
 
Management tasks associated with an uncontested dismissal were identified by 
Freyens and Oslington279 as including time spent writing warnings, obtaining 
managerial and legal advice, gathering evidence and documenting the dismissal 
decision, meeting with the employee to guarantee her right to respond to the 
charges, and meeting with union delegates. 
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Freyens and Oslington associated costs associated with conciliated and settled 
dismissals as including the costs of an uncontested dismissal plus the time cost of the 
conciliation process, the cost of obtaining legal advice, and any settlement payment 
to the dismissed employee.280 They acknowledged that costs would be higher if a 
contested dismissal proceeded to an arbitrated outcome.281 
 
The conclusions of Freyens and Oslington were as follows: 
 

Overall, the survey data indicate that the average cost of an uncontested 
dismissal is $3,044 which represents 10.3 percent of annual wage cost. The 
average total cost of a contested dismissal settled through conciliation is 
$12,817 or 27.8 percent of annual wage cost, and for a dismissal requiring 
arbitration $14,705 or 35.7 percent of annual wage cost.282 

 
Their conclusions were obviously based on wage data as at the time of their study 
(2005) but were not based on an absolute dollar cost. Obviously the costs will vary 
from case to case. For example, in a particular case study, Southey found the 
conciliation experience cost the employer between $15,000-$20,000 with the HR 
Manager stating: 
 

“... once he made a claim, that consumed, I would say, at least three weeks of 
my time as well as the engineering manager’s time – probably about a third 
of that. Travelling to Brisbane for the conciliation - we both went ...(in relation 
to legal and wage costs) I’d say somewhere between ten and fifteen thousand 
when you look at our hourly rates  and what we had to pay our advisor. The 
advisor fee, I think, was $6,800…”283 

 
The cost of defending a claim from the time it proceeds beyond conciliation to an 
arbitrated outcome would be considerably more than the $2000 suggested by 
Freyens and Oslington. An arbitration hearing entails the cost of engaging 
professional advice and case preparation, which can include the preparation of 
written submissions and witness statements and other evidence together with all 
tasks associated with meeting the applicant’s claim. There is also the time and 
expense required for the hearing itself.  
 
One of ACCI’s members, the Victorian Employers’ Chamber of Commerce & Industry 
(VECCI), offers representative services to members for the defence of unfair 
dismissal claims. In material that will be referenced in the VECCI submission to the 
Productivity Commission, VECCI assessed the time it spent acting as representative 
for members on 50 matters that proceeded from conciliation to arbitration from 
mid-2011 to date. The assessment indicated that following a conciliation, an average 
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of 52 hours representative time was spent in a taking a matter through to hearing. 
The 52 hours was VECCI representative time only and did not include the time the 
member/employer had to allocate to the defence of the claim. 
 

The previous Government claimed prior to its election “Under Labor’s policy there 
will be no ‘go away money’”.284 However, with only 6.4% of unfair dismissal 
applications finalised during 2013/14 resolved by a decision of the FWC and 93.6% 
resolved prior to decision285, it is irrefutable that employers defending claims are 
forced to continually weigh up the cost to their businesses and the merit of resolving 
them by way of financial settlement.  
 
Indeed, of the 4941 unfair dismissal claims settled in conciliation during the seven 
months from 1 July 2012 to 31 January 2013, 75% (3691) involved a payment and 
none involved agreement to reinstate. The settlement breakdown for settlements 
over $1000 was as follows: 
 

 617 payments between $1000-$1999;  

 940 payments between $2000-$3999;  

 662 payments between $4000-$5999; and  

 404 payments between $6000-$7999; 

 237 payments of $8000-$9999;  

 283 payments between $10,000-$14,999;  

 97 payments between $15,000-$19,999;  

 91 payments between $20,000-$29,999;  

 21 payments between $30,000-$39,999;  

 12 payments at the maximum amount of $40,000; and  

 7 payments exceeding the maximum amount.286 
 
This is consistent with the manner in which settlements were reached at conciliation 
during the financial years 2010/2011 and 2011/2012, with 73% involving a monetary 
payment in both years.287 
 
There has been a suggestion that an increase in the cap on compensation for the 
cases where employers are required to pay compensation in lieu of reinstatement 
would be a way to tackle ‘go away money’ because it would give more incentive to 
employers to fight groundless claims.288 ACCI rejects this proposition and any 
suggestion that the compensation cap should be lifted. To do so would simply 
encourage more claims in a jurisdiction requiring only a nominal filing fee ($67.20) as 
a precursor to pursuing a claim. 
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Southey herself made a comment that illustrates the motivations of employers in 
paying a settlement rather than defending a matter through to arbitration:  
 

Arbitration produces a ‘winner takes it all’ outcome because either the 
employee wins a settlement or the employer is ‘morally’ exempted. Yet in 
conciliation, the employer may need to be prepared to ‘pick up the tab’ if they 
want assurance that the matter is resolved, otherwise they leave the table 
not knowing whether they will face an arbitration hearing. This suggests 
future investigations can consider whether dismissed workers have more 
power than may be apparent at conciliation, as they control whether their 
employers will need to endure an arbitration hearing. This covert power is 
reinforced if the employer wants to avoid putting at peril their authority or 
reputation.289 

 
Invariably, employers are faced with a commercial decision regardless of the merits 
of the claim. The desire to avoid the cost, time, inconvenience or stress of further 
legal proceedings influenced the decision of over 80% of employer respondents 
surveyed for Fair Work Australia in 2010 to settle rather than proceed to an 
arbitrated outcome.290 The FW Act Review panel that conducted the PIR concluded: 
 

We do not doubt that employers continue to make a commercial decision to 
pay an amount to an applicant to settle an unfair dismissal claim, and that 
the factors identified by Forsyth and Stewart and other contribute to this 
approach. In some cases the employer may genuinely consider that the 
application has no merit, but is convinced that settling the claim for a small or 
nominal amount is preferable to incurring significantly higher costs in 
defending it.291 

 
The responses VECCI received in a survey of members for this Inquiry regarding their 
reasons for settling unfair dismissal claims confirm that employers make commercial 
decisions to settle claims rather than spend more money defending them and are 
resigned to having to pay ‘go away’ money. ACCI draws the Productivity 
Commission’s attention to those employer responses outlined in the VECCI 
submission. 
 
Combining the dynamic of ‘go away money’ with the growth in ‘No Win No Fee’ 
arrangements has produced a toxic mix for employers to grapple with because the 
‘No Win No Fee’ arrangements require payment to the representative when a 
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settlement is reached, not just when a favourable decision at arbitration is obtained. 
These arrangements were referred to in ACCI’s submission to the PIR.292 
 
The ‘No Win No Fee’ model is predicated on employers making commercial decisions 
in what is essentially a ‘no cost’ jurisdiction. 
 
That said, the FW Act now empowers the FWC to make an order for costs against a 
lawyer or paid agent in certain circumstances, including for their own unreasonable 
acts or omissions in the conduct of an unfair dismissal application293, with the 
previous Government having acknowledged the requirement to amend the FW Act 
in 2012: 
 

New subsections 401(1) and 401(1A) will provide a stronger deterrent for 
lawyers and paid agents from encouraging parties to bring or continue 
speculative unfair dismissal claims, particularly claims they know have no 
reasonable prospect of success. The provision will also deter lawyers or paid 
agents from unreasonably encouraging a party to defend a claim or make a 
jurisdictional argument where there is no prospect of the argument 
succeeding. It will act as a stronger deterrent than the current provision as it 
will make lawyers and paid agents subject to the possibility of adverse costs 
orders even if they are not granted, or do not seek, permission to represent 
the party in the matter before the FWC.294 

 
While these amendments offer some consolation for employers, the power to award 
costs in these circumstances still remains discretionary. Employers will still have to 
spend more time and money to bring an application for costs, with no guarantee of 
success. 
 
Freyens and Oslington stand by their conclusion that the actual costs imposed on 
business by unfair dismissal are small.295 ACCI does not agree with this 
characterisation of ‘small’, particularly in the context of a small business. 
Nonetheless, Freyens and Oslington do acknowledge the impact the unfair dismissal 
laws have on the employer community: 
 

If the expected costs to employers of unfair dismissal actions are indeed small, 
then why is there so much agitation about unfair dismissal regulation? Is it 
concern about anything that reduces the power of employers to exercise 
managerial prerogative? Are employers and the associations that represent 
them ignorant or playing some perverse political game? We think not. 
Behavioral economics (e.g. Kahneman, 2003) suggests an alternative 
explanation of their concern about dismissal regulation. A consistent 
experimental finding is that agents heavily weight large low probability losses 
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when making decisions. To the extent that payouts capped at six months 
wages can be regarded as large losses then we would expect these to weigh 
more heavily on employers minds when making employment decisions than 
the expected cost calculations might suggest. Another explanation might be 
concerns about fairness (Fehr, Goette and Zehnder, 2009) of compensation 
payouts weighing heavily on the participants – employers don’t like paying out 
when they are in the right.296  

4.1.7 Employment impacts 

ACCI’s primary argument against unfair dismissal laws is their negative impact on 
employment. The argument has been raised in support of a small business 
exemption297 and while attracting scepticism from some in the academic 
community298, the proposition is not without academic support.  
 
The report by Harding (2002)299 provides a useful basis for discussion. Produced prior 
to the WorkChoices Laws, it was completed while there was, as is the case now, no 
small business exemption in place. The author indicated in his work that he was at 
pains to avoid ‘leading questions’ by conducting a survey that sought to establish the 
existence of an effect before asking about the nature of the effect.  
 
As to the impact of employment, while Harding concluded that the unfair dismissal 
laws reduced employment of workers on the average wage by 0.46 per cent and the 
employment of workers on the minimum wage by approximately 1 per cent he 
stated these were underestimates.300 
 
While there has been much conjecture about how many jobs a small business 
exemption might create and proving or disproving this tends to become the focus of 
those who oppose a small business exemption, Harding’s report revealed a number 
of other impacts: 
 

UFD laws have resulted in large and intended changes in the recruitment and 
staff management procedures of small and medium sized businesses; some 
69.8 per cent of firms said that the UFD laws had had some influence on their 
business’ procedures (see Table 9) while 51.6 per cent of businesses reported 
that the laws had influenced their procedures for dealing with workers whose 
performance is unsatisfactory (see Table 11). These changes are in the 
direction of what might be described as more formal and arguably fairer and 
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more transparent human resource management procedures and practices 
(see Table 12). 
 
These intended changes in human resource management procedures also 
have a number of unintended effects on firm behaviour that must be weighed 
against the intended effects in any assessment of the UFD laws. Some 47.9 
per cent of small businesses reported that their recruitment and selection 
decisions are influenced by the UFD laws (see Table 13). These changes, more 
details of which are in Table 14, involve the following: 

 11.6 per cent of businesses reported greater use of fixed term contracts; 

 1.3 per cent reported that they employ more casuals and fewer 
permanent staff; 

 20.7 per cent reported that they employ more family and friends; and 

 26.6 per cent reported use of longer probationary periods. 
 
The strongest effect on recruitment and selection decisions, however, was 
that 39.5 per cent of businesses reported that the UFD laws meant that there 
were certain types of job applicant that their business was less likely to hire 
(see Table 14). The types of job applicant disadvantage by the UFD laws are: a 
person who has changed jobs a lot for no apparent reason (35.1 per cent of 
businesses); a person who is currently unemployed (15.9 per cent of 
businesses); a job applicant who has been unemployed for more than one 
year (27.4 per cent of businesses); a person who has been unemployed for 
more than two years (30.3 per cent of businesses) (see Table 15). 
 
Some 44.3 per cent of respondents reported that reported that the UFD laws 
make the management of their workforce more difficult than it would 
otherwise be (see Table 16). The nature of those adverse effects are as 
follows: 38.9 per cent reported reduced authority over their workforce; 40.8 
per cent of businesses reported that because of UFD laws it takes longer to 
resolve issues associated with poor performance; 37.9 per cent of businesses 
reported that poor performance by one worker is more likely to adversely 
affect the performance of other workers; and 38.3 per cent of businesses 
reported that more formality in dealing with workers makes communication 
between management and employees more difficult. See Table 17.301 
 

The impact of the unfair dismissal  laws on workforce management and culture 
materialises in reduced management authority, more time spent in resolving 
performance issues, poor performing employees having a corrosive impact on others 
and greater formality leading to difficulties in   communication between 
management and employees. Impacts such as these have also been recognised as 
possibilities by the Productivity Commission.302 
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Harding also found that 37.5 percent of businesses reported that the unfair dismissal 
laws would make it less likely that they would dismiss a worker who was an 
unsatisfactory performer, indicating a further loss of authority over the workforce.303 
 
While Harding was prepared to conclude that the unfair dismissal laws had produced 
more formal and arguably fairer HR procedures and practices, he also found some 
‘unintended’ consequences that could reduce fairness and equity.  He concluded 
that young people, the long-term unemployed and less literate would receive 
unequal treatment due to the laws because they were over-represented in the pool 
of job applicants and thereby victims of the influence the laws were having on the 
recruitment and selection decisions of nearly half of employers304 The consequences 
were, in essence: 
 

 recruitment and selection decisions were being influenced, resulting in 
greater use of fixed term contracts, the employment of more casuals, family 
and friends and fewer permanent staff and the adoption of longer 
probationary periods; 

 the unfair dismissal laws meant there were certain types of job applicants 
less likely to be employed including candidates who had changed jobs a lot 
for no apparent reason, or who were currently unemployed or who were 
long-term unemployed; 

 employees who did not appear to be a good fit with a new employer were 
more likely to be dismissed during the probationary period. This in turn might 
have the effect of reducing the employee’s chance of securing future work 
because of  the disincentive to hire candidates with a history of changing jobs 
several times for no apparent reason; 

 the laws make it less likely that an SME will hire long-term unemployed 
candidates; and  

 the increased formality and written documentation that is required by the 
laws may disadvantage employees more suited to less formal supervision or 
are less literate than average. 

 
A final finding of significance included was that just over one third of businesses 
reported that the existence of the unfair dismissal laws had increased their 
business costs, with the lower bound of estimates putting the total at $1.3 billion. 
This was about 0.2 percent of the then GDP.305 

 
Harding produced a further paper in December 2005, by which time it had become 
apparent that the exemption in the WorkChoices Laws for firms employing 100 
employees of less was likely.306 Building on his 2002 paper, he identified some other 
factors that add to the cost of the unfair dismissal laws: the cost to business in 
managing and dealing with poor performers who would have previously been 
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dismissed for cause and the difference between the marginal product of those who 
would have previously been dismissed for cause and the cost to the business of 
continuing to employ them. Amongst his 2005 conclusions were: 
 

 the unfair dismissal laws had the effect of reducing employment by at least 
0.46 percent (about 46,000 persons); 

 as small and medium sized businesses are more likely than large businesses 
to dismiss an employee for cause, the unfair dismissal laws impacted more 
heavily on SMEs than they do on large business; 

 SMEs have limited opportunity to pool the risk that an employee dismissed 
for cause might initiate an unfair dismissal claim and this inability was 3.3 
times higher for a business with 9 employees than it is for a business with 
100 employees, providing a further reason why unfair dismissal laws impose 
larger costs on SMEs.307 

 
In drawing upon the conclusion of a reduction in employment of 0.46 percent, 
Econtech concluded the following from Harding’s 2005 report: 
 

However, WorkChoices exempted businesses with 100 or fewer employees 
from the laws and according to Harding (2005, Table 10) these smaller 
businesses had borne 93 per cent of the cost of the laws. On that basis, 
exempting smaller businesses from unfair dismissal laws has added 0.43 per 
cent to employment. When allowance is made for discouraged worker effects, 
this implies that exempting smaller businesses from unfair dismissal laws 
has reduced the structural unemployment rate by 0.27 percentage points.308 

4.1.8 ACCI’s reform proposal: small business 

exemption from unfair dismissal laws 

For the reasons outlined above, the SB Code is flawed because an unfair dismissal 
claim will still proceed where an employer seeks to rely on compliance with it, if 
compliance is disputed. 
 
The costs associated with managing an underperforming employee and a 
termination in either a contested or uncontested context have also been canvassed 
and as Harding found:  

 as small and medium sized businesses are more likely than large businesses 
to dismiss an employee for cause, the unfair dismissal laws impact more 
heavily on SMEs than they do on large business; and 

 SMEs have limited opportunity to pool the risk that an employee dismissed 
for cause might initiate an unfair dismissal claim and this inability was 3.3 
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times higher for a business with 9 employees than it is for a business with 
100 employees, providing a further reason why unfair dismissal laws impose 
larger costs on SMEs. 

 
Harding also made macro findings as to the impact on business costs and reducing of 
employment. The Productivity Commission itself has previously recognised, the 
unfair dismissal ‘laws, if tipped too far in favour of protecting workers, can lead to 
underperformance and reduced productivity.’309 
 
Freyens and Oslington alluded to the impact of Behavioural Economics and the way 
in which the unfair dismissal laws can weigh on employers’ minds. Harding detailed 
the impact the laws can have on recruitment decisions, including the filtering out of 
candidates of certain profiles and encouraging the use of employment arrangements 
that will escape the reach of the laws. He also outlined the way in which the laws 
impact on the tasks of management.  
 
Such concerns will not be allayed by an SB code or new tests to be applied by a 
decision maker with broad discretion or tinkering with compensation limits, filing 
fees and cost orders. 
 
Australia’s WR Framework must stimulate employment growth. Employers should be 
encouraged to employ more people, not less. The system is failing when it works 
against young people, the long term unemployed and less literate candidates for 
employment. 
 
ACCI submits the unfair dismissal laws should be reformed so as to create an 
exemption for businesses employing less than 20 employees, with casuals engaged 
on a regular and systematic basis and employees employed by associated entities 
of the employer to be included in the headcount. 
 
The figure of 20 corresponds with the Australian Bureau of Statistics defining of a 
small business as one employing 5 or more people but less than 20 people 
(businesses employing less than 5 people are defined as micro businesses) and 
would also ensure micro businesses are exempt.310 
 
The Productivity Commission can be fortified by the knowledge that a small business 
exemption operates in Germany.  Under the Termination Protection Act employers 
with 10 or less employees are exempt. The exemption previously applied to 
employers with 5 or less employees and was expanded to the current pool of 
employers in 2004.311 
 
Employees in businesses with less than 20 employees will still retain the protection 
against unlawful termination and discrimination in the workplace. 
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Available statistics for the years 2010/2011 and 2011/2012 indicate that 22.7% of 
unfair dismissal applications that proceeded to conciliation involved an employer 
with 1-14 employees.312 With a threshold of less than 20 employees, it is to be 
expected that this percentage would be slightly higher. 
 
ACCI’s policy proposal would take employers with less than 20 employees out of the 
system and free them from the shackles of the unfair dismissal jurisdiction that 
imposes cost, absorbs time and generates inconvenience and stress. This will have a 
more profound impact on employment decisions than making changes to the way in 
which the jurisdiction currently operates. 

4.1.9 Other changes 

In addition to the small business exemption, ACCI would support other changes to 
jurisdiction as it applies to employers with 20 or more employees. 
 
Measures that could be considered are: 
 

 Making a valid reason a complete defence to an unfair dismissal claim, such 
that procedural defects in carrying out the termination should not be 
considered once a valid reason is found.  

 Making a complete defence available if an employee was dismissed for the 
dominant purpose of complying with laws relating to discrimination, sexual 
harassment, bullying, WHS or any other relevant federal, state or territory 
law. 

 Exempting employers where they are able to establish that the employee’s 
employment was terminated for genuine operational reasons. If this is not 
accepted, the existing requirement for an employer to consider alternative 
positions across “associated entities” as part of a “genuine redundancy” 
should be removed. 

 Reinstatement no longer being the primary remedy and only to be ordered 
if the employer consents. 

 Measures that create reasonable barriers to entry so as to deter frivolous 
and vexatious claims lacking in merit, such as higher filing fees, greater 
access to costs orders or preliminary screening processes designed to filter 
out speculative claims. 

 

 

4.2 Anti-bullying laws 

Bullying is a complex and often subjective behaviour. It is a community problem that 
requires a response in the community as well as in the workplace.  These behaviours 
can flow into workplaces from outside and changing these behaviours is a 
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community wide issue. Sustainable change can occur through community 
information and education and not just through the workplace, nor just through 
more and complicating legal framework. 
 
ACCI’s membership is committed to appropriate workplace behaviour and has no 
tolerance for serious misconduct in the workplace.  This includes threats of, or actual 
violence, intimidation, harassment or workplace bullying and we support workplace 
based activities to prevent and manage any issues.  
 
Issues Paper 4 asks whether changes should be made to the anti-bullying provisions 
of the FW Act. The change ACCI proposes is the repeal of the anti-bullying 
provisions. Workplace bullying must instead continue to be addressed as a work 
health and safety (WHS) issue and not through the national WR Framework.  

 
Rather than pursue the path of seeing what can be done to build the FWC’s anti-
bullying jurisdiction, ACCI believes Productivity Commission should have regard to 
the same considerations that were before the previous Government but ignored, 
when it legislated for the jurisdiction in 2013.  
 
The anti-bullying provisions were part of the Government’s response to the House of 
Representatives Standing Committee on Education and Employment Inquiry, in 
which ACCI was a participant. Recommendations 1 and 23 from the Committee’s 
report, Workplace Bullying “We just want it to stop”, prompted the anti-bullying 
provisions:313 

 
Recommendation 1  
The Committee recommends that the Commonwealth Government promote 
national adoption of the following definition: workplace bullying is repeated, 
unreasonable behaviour directed towards a worker or group of workers, that 
creates a risk to health and safety. 
 
Recommendation 23  
The Committee recommends that the Commonwealth Government implement 
arrangements that would allow an individual right of recourse for people who are 
targeted by workplace bullying to seek remedies through an adjudicative process. 

 
It was regrettable the previous Government did not give sufficient weight to some of 
the other recommendations in the report before proceeding with the anti-bullying 
provisions. In addition to nine recommendations regarding actions that could have 
been taken through Safe Work Australia and a further two recommending work to 
be undertaken between the federal and state/territory governments, the previous 
Government did not give sufficient consideration to two very significant 
recommendations: 
 

Recommendation 14  
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The Committee recommends the Commonwealth Government work with its 
state and territory counterparts to develop better cross-agency protocols in 
respect of workplace bullying, to allow for better information-sharing, cross-
jurisdictional advice and complaint referrals across the following areas of 
regulation:  

 work health and safety laws;  

 industrial relations laws;  

 antidiscrimination laws;  

 workers compensation laws; and  

 relevant criminal laws. 
 
Recommendation 21  
The Committee recommends that the Commonwealth Government seek 
agreement from the work health and safety regulators of each jurisdiction 
through the Safe Work Australia process, for the development and endorsement 
of a uniform national approach to compliance and enforcement policy for 
preventing and responding to workplace bullying matters. 

 
Recommendation 14 is an acknowledgement of the complex web of laws giving rise 
to an at times overlapping regulatory response to workplace bullying. This web 
predated the anti-bullying provisions and existed in addition to internal grievance 
procedures and associated investigatory processes in place within individual 
workplaces. 

ACCI outlined issues arising from this legal framework in it submission to the Inquiry 
into the Fair Work Amendment Bill 2013 (which gave rise to the anti-bullying 
provisions): 

Legal Framework 

1. There remains a comprehensive legal framework for dealing with 
allegations of bullying (including unlawful harassment, intimidation or 
coercion) at federal, state and territory levels. 

2. Depending on the factual circumstances of the case, an employee 
alleging bullying (whether they are the victim of, or raises allegations 
about bullying against co-workers) may have a cause of action against 
an employer under Part 3 -1 of the Fair Work Act 2009 (general 
protections), Part 3 -2 of the Fair Work Act 2009 (unfair dismissal).314 

3. Claims could also be made pursuant to anti-discrimination laws 
(including unlawful harassment), if it is alleged that the bullying 
occurred because the person possessed a protected attribute.315 

4. There remains comprehensive legislation dealing with Occupational 
Health and Safety (OH&S) in each jurisdiction. 
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5. Depending on the harm or injury suffered as a result of bullying, 
compensation claims may be available through workers’ 
compensation schemes applying in each jurisdiction.316  

6. It is possible that bullying may also involve a breach of a relevant 
industrial instrument317 or contractual term318. Tortious or equitable 
causes of action may also be pursued through the courts.319  

In addition to these, part of the regulatory response to workplace bullying now 
includes making it a criminal offence. As part of a response to the tragic 
circumstances involving Brodie Panlock, who committed suicide after persistent 
bullying and harassment by co-workers, the Crimes Amendment (Bullying) Bill 2011 
(Vic) was introduced to amend the Crimes Act 1958 (Vic). This Bill had the effect of 
making the offence of stalking applicable to situations of serious bullying. The 
resulting offence is not limited to a defined category of individuals in the workplace 
(i.e. employees) and nor is it confined to the workplace itself. The offence of stalking 
is punishable by a maximum term of 10 years imprisonment. The Bill also introduced 
amendments to the Stalking Intervention Orders Act 2008 (Vic) and the Personal 
Safety Intervention Orders Act 2010 (Vic), to allow victims to apply for intervention 
orders. 

ACCI submits that the previous Government rushed into creating the anti-bullying 
jurisdiction for the FWC without having had the sort of engagement and discussion 
with state and territory counterparts that was contemplated by Recommendation 
14. Put another way, work was required under Recommendation 14 before any 
action pursuant to Recommendation 23 was undertaken. 

As to Recommendation 21, ACCI submits that work amongst work health and safety 
regulators of each jurisdiction through the Safe Work Australia (SWA) process would 
have produced a better quality uniform national approach than inserting the anti-
bullying provisions into the FW Act. Apart from introducing a layer of complexity due 
to the interaction of the WR Framework and WHS laws, their overlapping and patchy 
coverage has resulted in not all persons being covered anyway because of the 
limited constitutional powers available to the Commonwealth. 

A better quality uniform national approach would have prevented the different legal 
tests that have emerged. Under State WHS jurisdiction, the legal test is to minimise 
the risks to work health and safety ‘so far as is reasonably practicable’.  The legal test 
under Federal anti-bullying jurisdiction is one based ‘on the balance of 
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probability’.  Further, the approach under the workers’ compensation schemes is ‘no 
fault’ compensation for injury or disease arising out of or in the course of 
employment. This layer of complexity ushered in with the anti-bullying jurisdiction is 
not going to provide much needed clarity to the community. 
SWA has tripartite representation, comprising an independent Chair, nine members 
representing the Commonwealth and each State and Territory, two representing the 
interests of workers, two representing the interests of employers and the Chief 
Executive Officer of SWA. SWA has and is already undertaking work to address 
workplace bullying. A comprehensive guide on Preventing and Responding to 
Workplace Bullying was published in November 2013, along with Dealing with 
workplace bullying – a workers’ guide. These should have been given the opportunity 
to be used in the workplace and reviewed before the anti-bullying jurisdiction 
commenced on 1 January 2014. 
 
It is not possible for the Commonwealth to unilaterally override State and Territory 
WHS regulation. The previous Government ought to have undertaken more of the 
activity contemplated by Recommendation 21 in order to harmonise a national 
response to workplace bullying before imposing a new workplace relations-based 
regulatory framework that workers and employers now have to navigate, in 
conjunction with the pre-existing WHS framework.  
 
In the first nine months of their operation there was a very low utilisation of the anti-
bullying provisions, with just 532 applications320 and just one order to prevent 
further bullying made. The low level of utilisation, the fact that over 90% of 
applications do not require an FWC decision321 and the making of just one order 
demonstrate that repealing the provisions would not leave a gap in the regulatory 
framework that could not be easily overcome, particularly when some of the work 
being performed by the FWC involves establishing whether or not it has jurisdiction 
or there is a more appropriate avenue an applicant could pursue. Over 100 of the 
Bullying applications have been ‘withdrawn early in case management process’ 
which, while suggesting the FWC is playing a triaging role, also confirms that such 
enquiries could be made elsewhere.322 
 
As ACCI stated in its submission to the Inquiry into the Fair Work Amendment Bill 
2013: 

“Workplace bullying should remain within the expertise of WH&S agencies 
and their experienced and trained officers. Relevant WH&S agencies are 
already dealing with these matters, sometimes on a daily basis, and they are 
more than capable of triaging such matters as appropriate. Evidence to the 
House Committee inquiry suggested that thousands of complaints and 
inquiries are made to relevant jurisdictions.” 

 
The impacts and disadvantages of the anti-bullying provisions for employers are: 

 having to navigate the complex regulatory framework referred to above; 
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 a widening exposure to potential claims; 

 the cost in time and money of managing this exposure, responding to 
allegations and claims and defending applications (whether or not workplace 
bullying or meritorious); 

 the possibility of facing multiple investigatory and adjudicative processes 
arising out of the same set of circumstances (indeed this is contemplated 
under the provisions323); and 

 the possible impact on managerial prerogative including where bullying 
allegations arise during a performance management process324. 

Additionally, even though orders for compensation and reinstatement are explicitly 
excluded, the orders which the FWC could make are still significant and broad 
ranging because they can be any order it considers appropriate to prevent a worker 
being bullied. The examples of orders the FWC may make included in paragraph 121 
of the Revised Explanatory Memorandum to the Fair Work Amendment Bill 2013 are 
orders requiring: 

 the individual or group of individuals to stop the specified behaviour; 

 regular monitoring of behaviours by an employer; 

 compliance with an employer’s workplace bullying policy; 

 the provision of information and additional support and training to workers; 

 review of the employer’s workplace bullying policy. 

 
Good policy requires any order made being capable of being complied with without 
ongoing supervision by the decision-making body. In the one order made by the 
FWC, the employee against whom the allegation was made was ordered to: 

 have no contact with the co-worker alone; 
 make no comment about the co-worker's clothes or appearance; 
 refrain from sending any emails or texts to the co-worker except in 

emergency circumstances; 
 "complete any exercise" at the employer's premises before 8am; and 
 raise no work-related issues without first notifying the employer's chief 

operating officer or his subordinate.325 

In that case, the co-worker was also ordered not to arrive at work before 8.15am 
and the parties had leave to have the case re-listed for a further conference if they 
experienced any difficulties in implementing the orders.  These orders indicate that 
the jurisdiction can result in the FWC making even the most minor of operational 
decisions that bind an employer with ongoing or even indefinite effect and that the 
requirement for ongoing supervision is a distinct possibility. Whether this is an 
unintended consequence or not, the potential impact on the functioning of a 
workplace is evident. 
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The extent the anti-bullying provisions are substitutes for state and federal WHS 
laws or other provisions of the FWA was vaguely addressed in paragraph 129 of the 
Revised Explanatory Memorandum to the Fair Work Amendment Bill 2013 and it is 
far from conclusive that they are a necessary substitute:  

 
“The Committee acknowledged that workplace bullying can be addressed 
through many existing regulatory avenues; however, some of these avenues 
were not tailored specifically to address bullying, and in some instances did 
not provide a remedy for a bullied worker. The Committee recognised in some 
instances it is appropriate that the bullying matter be pursued through other 
available avenues, including workers’ compensation or criminal law, to ensure 
a fair and just outcome.” 

 
For reasons outlined above, ACCI does not consider that anti-bullying provisions 
serve to complement state and federal WHS laws or other provisions of the FWA 
and these pre-existing laws already provided an appropriate regulatory response.  
 
ACCI considers that workplace bullying must remain fundamentally as pertaining to 
the health, safety and welfare of workers and not as a broader industrial relations 
matter. ACCI further encourages the constant and consistent application of the 
distinction between what can be perceived of as bullying and what is reasonable 
management. 
 
ACCI must also place on the record its opposition to changes that would see 
monetary compensation inserted into the anti-bullying provisions. This would 
introduce the concept of ‘go away’ money with bullying claims leading to 
settlements at the instigation of either the alleged victim or employer, prior to any 
determination by the FWC. ACCI has previously expressed concern in this regard.  
 
Depending on the nature of the alleged bullying and terms of the settlements 
reached, they may not assist the alleged victim and will unfortunately see some 
individuals exploit the system for their own purposes. This includes exploitation by 
individuals, (including those who may offer “no-win no fee” services to clients) in the 
expectation that some respondents (who we anticipate will generally be 
employers,) may be willing to make a commercial decision to settle the matter even 
where there is no merit in the accusations made in an application to the FWC.  
 
It is an unfortunate reality that vexatious and unmeritorious claims are already 
often experienced by employers under unfair dismissal, adverse action and ant-
discrimination laws. The anti-bullying jurisdiction of the FWC should not become a 
province for potentially vexatious claims to be made in relation to such a serious 
WH&S matter. 

4.2.1 Conclusion 

ACCI supports continuing dialogue with governments at the federal and 
state/territory levels, their WH&S agencies and stakeholders to progress a significant 
reduction in workplace bullying. ACCI and its members have sought to be part of the 
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solution to this issue and continue to encourage employers to take proactive 
measures to prevent bullying from occurring in the first place. Where allegations do 
arise, ACCI and its members support employers in carrying out workplace 
investigations and responding to complaints in lawfully, appropriately and 
compassionately. 
 
At the beginning of this section, ACCI noted that Issues Paper 4 asks whether 
changes should be made to the anti-bullying provisions of the FW Act. ACCI confirms 
that the change must be the repeal of the anti-bullying provisions in toto and the 
Productivity can so recommend, safe in the knowledge that a comprehensive 
regulatory framework will still remain. 
 

ACCI considers that workplace bullying must remain fundamentally as pertaining 
to the health, safety and welfare of workers and not as a broader industrial 
relations matter. Accordingly, ACCI recommends repeal of the anti-bullying 
provisions of the FW Act. 

4.3 General Protections and Adverse Action 

Laws recognising and protecting the right to freedom of association, preventing 
discrimination, and preventing other unfair conduct have long been a feature of the 
WR Framework. 
 
There was, however, no indication in the Forward with Fairness policy documents 
released by the previous Government prior to its election in 2007 that it would 
replace the regime of unlawful termination and freedom of association protections 
in the WR Act with the “general protections” against “adverse action” based on a 
broader range of protected “workplace rights” and discrimination grounds. 
 
The Productivity Commission has asked a range of broad questions regarding the 
general protections regime. It is regrettable there was no formal consideration of 
questions of this nature as part of the preparation of a regulatory impact statement 
(RIS) prior to the regime’s enactment. As has been discussed previously, the previous 
Government exempted the FW Act from this requirement.  
 
Regardless of the lack of community debate and the absence of a RIS, the previous 
Government justified the insertion of the general protections regime into the FW Act 
on the basis that it would promote fairness and representation at the workplace, 

 
…through streamlined and simple general protections dealing with workplace 
and industrial rights, including the rights to freedom of association and 
protection against discrimination, unlawful termination and sham 
arrangements…326  
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As was noted at the time of the PIR of the FW Act, a PIR was mandatory when 
regulation was introduced without a RIS and was required to examine, inter alia, the 
problem that the regulation was intended to address.327 
 
It was said that the Government had considered that the pre-existing scheme lacked 
regulatory coherence, involved duplication and contained inconsistencies328. 
However the PIR Panel was moved to conclude:  
 

While one would imagine that the consolidation of previously scattered 
protections into a single Part of the FW Act would make the protections easier 
for employers and employees to understand and apply, the Panel is aware 
that this has not been the immediate result. Moreover, there is uncertainty 
and confusion (primarily among employers and their representatives) about 
the implications of the provisions. The Panel consider that much of this is due 
to the lack of judicial consideration of matters that test the limits of the new 
protections. As more legal precedent develops, the Panel hopes employer 
uncertainty will subside.329 

 
As to this, ACCI is not convinced that waiting for legal precedent to develop is the 
best way to address uncertainty arising from the operation of provisions that were 
neither adequately flagged nor assessed in the first place. 
 
The PIR was of course constrained by it terms of reference, with the FW Act only to 
be assessed against its own objects and the Review examining the extent to which it 
was operating as intended. ACCI would be very concerned if the Productivity 
Commission regards the Post-Implementation Review as having settled questions of 
concern regarding the general protections regime raised by employers and employer 
representatives then and maintained. 

4.4 Unlawful termination 

The 1993 system, through s 170DF of the Industrial Relations Act 1988 made the 
following terminations unlawful: 
 

170DF(1) An employer must not terminate an employee's employment for any 
one or more of the following reasons, or for reasons including any one or 
more of  the following reasons: 

 
 (a) temporary absence from work because of illness or injury; 
 (b)  union membership or participation in union activities outside working 
         hours or, with the employer's consent, during working hours; 
   (c) non-membership of a union or of an association that has applied to be 

       registered as a union under the provisions of this Act; 
 (d) seeking office as, or acting or having acted in the capacity of, a 
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          representative of employees; 
    (e) the filing of a complaint, or the participation in proceedings, 

        against an employer involving alleged violation of laws or regulations 
          or recourse to competent administrative authorities; 
    (f) race, colour, sex, sexual preference, age, physical or mental 

        disability, marital status, family responsibilities, pregnancy, 
          religion, political opinion, national extraction or social origin; 
 (g)   absence from work during maternity leave or other parental leave. 
 
There were two exceptions to these prohibitions. They provided protection to 
employers if the discrimination was based on the inherent requirements of the 
particular position or, if the termination was of a member of staff at a religious 
institution, the employment was terminated in good faith in order to avoid injury to 
the religious susceptibilities of the adherents of that religion330.   
 
If an individual brought an application alleging that a termination was for a particular 
reason or reasons referred to in s.170DF(1) or was for reasons that included a 
particular reason or reasons referred to s.170DF(1), the onus was on the employer to 
prove that: 
 

 he termination was not for a particular reason or reasons or for reasons that 
included a particular reason or reasons referred to s.170DF(1); or 

 the reason was a reason to which either of the two exceptions applied.331 
 
Remedies available included an order for reinstatement and any order necessary to 
maintain the continuity of the employee’s employment and compensate for lost 
remuneration but where reinstatement was ‘impracticable’, compensation was 
available. Significantly, the compensation available was capped at six months’ 
remuneration for award covered employees and six month’s remuneration or 
$30,000, whichever the lower for non-award employees332. 
 
Under the WR Act these provisions became part of s.170CK modified only slightly, as 
highlighted below: 

(2)  Except as provided by subsection (3) or (4), an employer must not 
terminate an employee's employment for any one or more of the 
following reasons, or for reasons including any one or more of the 
following reasons:  

(a)  temporary absence from work because of illness or injury 
within the meaning of the regulations;  

(b)  trade union membership or participation in trade union 
activities outside working hours or, with the employer's 
consent, during working hours;  
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(c)  non-membership of a trade union;  

(d)  seeking office as, or acting or having acted in the capacity of, a 
representative of employees;  

(e)  the filing of a complaint, or the participation in proceedings, 
against an employer involving alleged violation of laws or 
regulations or recourse to competent administrative 
authorities;  

(f)  race, colour, sex, sexual preference, age, physical or mental 
disability, marital status, family responsibilities, pregnancy, 
religion, political opinion, national extraction or social origin;  

(g)  refusing to negotiate in connection with, make, sign, extend, 
vary or terminate an AWA;  

(h) absence from work during maternity leave or other parental leave.  

(3) Subsection (2) does not prevent a matter referred to in paragraph (2)(f) 
from being a reason for terminating employment if the reason is based on the 
inherent requirements of the particular position concerned.  

(4) Subsection (2) does not prevent a matter referred to in paragraph (2)(f) 
from being a reason for terminating a person's employment as a member of 
the staff of an institution that is conducted in accordance with the doctrines, 
tenets, beliefs or teachings of a particular religion or creed, if the employer 
terminates the employment in good faith to avoid injury to the religious 
susceptibilities of adherents of that religion or creed.  

Changes of significance were made to the onus of proof, as outlined in the new 
s.170CQ: 

170CQ Proof of issues in relation to alleged contravention of section 170CK  

In any proceedings under section 170CP relating to a termination of 
employment in contravention of section 170CK for a reason (a proscribed 
reason) set out in a paragraph of subsection (2) of that section:  

(a) it is not necessary for the employee to prove that the termination was for 
a proscribed reason; but  

(b) it is a defence in the proceedings if the employer proves that the 
termination was for a reason or reasons that do not include a proscribed 
reason (other than a proscribed reason to which subsection 170CK(3) or (4) 
applies). 

The Explanatory Memorandum said of s.170: 
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It will not be necessary for the employee to prove that the termination is for a 
proscribed reason. This provision is necessary because the range of reasons 
for terminating employment is usually within the employer’s exclusive 
knowledge. As a result, it is a defence for the employer to show that the 
reasons for the termination did not include a proscribed reason.333 

 
In terms of remedies, the WR Act gave the Courts a new power to impose a penalty 
on employers and powers to make any orders necessary to remedy a termination 
and any other consequential orders: 

170CR Orders available to courts  

(1) If the Court is satisfied that an employer has contravened section 170CK or 
170CN in relation to the termination of employment of an employee, the 
Court may make one or more of the following orders:  

(a) an order imposing on the employer a penalty of not more than $10,000;  

(b) an order requiring the employer to reinstate the employee;  

(c) subject to subsection (2), an order requiring the employer to pay to the 
employee compensation of such amount as the Court thinks appropriate;  

(d) any other order that the Court thinks necessary to remedy the effect of 
such a termination;  

(e) any other consequential orders.  

A Court did not however have the power to grant an injunction before a termination 
of employment had taken effect334. 
 
In the WorkChoices Laws, the provisions of s.170CK were reproduced in the new 
s.659. To the existing protections was added a protection against termination due to 
a temporary absence from work because of the carrying out of a voluntary 
emergency activity.335 
 
The onus of proof remained unchanged and the orders available to Courts were 
largely unchanged, although an amount awarded in compensation was not to 
include a component “for shock, distress, or humiliation, or other analogous hurt 
caused to the employee by the manner of terminating the employee’s 
employment.”336 
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4.4.1 Industrial action 

The 1993 system, through s334A of the Industrial Relations Act 1988 (Cth), contained 
the prohibition against dismissing an employee, injuring an employee in his or her 
employment or altering the position of an employee to his or her prejudice merely 
because the employee had engaged or was proposing to engage in industrial action. 
 
Section 170MU of the WR Act replaced s334A and extended the prohibition to 
threats by an employer to discriminate and offered protection to employee when 
they were engaging in industrial action. In terms of the burden of proof, it was 
presumed, unless the employer could prove otherwise, that the alleged conduct of 
the employer was carried out wholly or partly because the employee was proposing 
to engage, was engaging, or had engaged in protected action.337 
 
In the WorkChoices Laws, the provisions of s.170MU were reproduced in the new 
s.448 and Courts were empowered to make orders imposing a pecuniary penalty or 
granting injunctions and any other orders that they considered necessary to stop the 
contravention or remedy its effects.338 

4.4.2 Freedom of association provisions 

The 1993 system, through sections 334, 335 and 336 of the Industrial Relations Act 
1988, provided freedom of association protections. They were replaced by new Part 
XA in the WR Act and the onus of proof was such that once a complainant had 
alleged that conduct carried out or threatened to be carried out was motivated by a 
reason or intent that contravened the freedom of association provisions, the person 
or industrial association had to establish on the balance of probabilities, that the 
conduct was not carried out for the unlawful reason or intent.  
 
The WorkChoices Laws changed this onus of proof for circumstances in which it was 
alleged that an employer: 
 

 dismissed an employee;  

 injured an employee in his or her employment; 

 altered an employee’s position to the employee’s prejudice; 

 refused to employ another person; or  

 discriminated against another person in the terms and conditions on which 
the employer offered to employ the other person, 

 
because the employee or other person had the benefit of a particular industrial 
instrument or entitlement. In these circumstances the employer would not be 
regarded as having committed a breach unless that benefit or entitlement was the 
sole or dominant reason for his or her conduct.339 
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This onus of proof also applied where behaviour of the same manner was alleged to 
have been carried out against independent contractor.340 
 
For the 15 other prohibited reasons in s.793 of the WR Act, the test was whether the 
conduct was for a prohibited reason, or for reasons that included a prohibited 
reason.341 
 
This suite of protections and the way in which they operated has been outlined to 
highlight that fairness and representation at the workplace was already available in a 
variety of ways prior to the FW Act. 

4.4.3 Fair Work Act 2009 (Cth) 

The FW Act) replaced the regime of unlawful termination and freedom of association 
protections in the WR Act with the “general protections” against “adverse action” 
based on a broader range of protected “workplace rights” and discrimination 
grounds. 
 
Contrary to the assertions made, the new regime of general protections and 
workplace rights has not streamlined the rights to freedom of association and 
protection against discrimination, unlawful termination and sham arrangements but 
has instead increased the regulation of employment.  

4.4.4 Discrimination 

A new layer of anti-discrimination regulation has been introduced. The previous 
provisions in s659 of the WR Act have been retained in s.772 of the FW Act but with 
employers now subject to a changed burden of proof, presumed to have taken the 
alleged action for a prohibited reason unless they prove otherwise.342 The 
Explanatory Memorandum gave no insight as to why it was considered necessary to 
change the longstanding burden of proof in relation to these existing protections 
against discriminatory conduct. 
 
In addition, there are now general protections against discrimination available to 
both employees and prospective employees on the basis of race, colour, sex, sexual 
preference, age, physical or mental disability, marital status, family or carer’s 
responsibilities, pregnancy, religion, political opinion, national extraction or social 
origin,343 with employers subject to a reverse onus of proof; presumed to have taken 
the alleged action for a particular reason or intent that would amount to a 
contravention of the provisions unless they prove otherwise.344 This is in contrast to 
Federal and State anti-discrimination laws that have required ‘direct’ or ‘indirect’ 
discrimination to be established. 
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Employers now have to grapple with anti-discrimination provisions in the FW Act 
that have broader application than before. They apply to employment more 
generally, not just termination and now cover prospective employees too. As was 
outlined in the Explanatory Memorandum to the Fair Work Bill 2008345: 
 

The consolidation of the existing specific WR Act provisions into generally 
applicable prohibitions means that the new provisions protect persons against 
a broader range of adverse action.  
 
Illustrative example  
The unlawful termination ground in paragraph 659(2)(e) of the WR Act 
provides that an employer must not dismiss an employee because the 
employee has participated in proceedings against an employer involving 
alleged violation of laws. Under the new protections, an employee is 
protected from the full range of adverse action (e.g., dismissal, refusal to 
employ or injury to the employee in his or her employment) for this reason 
(see the protection in subparagraph 340(1)(a)(iii) discussed above in relation 
to the exercise of workplace rights). 

 
Employers are therefore exposed on multiple fronts and must also give 
consideration to both the other Federal anti-discrimination laws (Sex Discrimination 
Act 1984, Racial Discrimination Act 1975, Disability Discrimination Act 1992, Age 
discrimination Act 2004, Australian Human Rights Commission Act 1986 and the 
Workplace Gender Equality Act 2012) and applicable State anti-discrimination laws. 
Aggrieved employees and prospective employees can ‘forum shop’. 

4.4.5 Employee complaints 

Another example of increased regulation is in the area of employee complaints. 
Whereas there was a longstanding protection for employees who had filed a 
complaint or participated in proceedings involving alleged violation of laws or 
regulations or recourse to competent authorities346, the FW Act now offers 
protection to a person (employee or prospective employee) who makes any 
complaint or enquiry relating to his or her employment/prospective employment. 
 
It is now possible for employees or prospective employees to bring a complaint 
alleging that because of a complaint or inquiry they have made, their 
employer/prospective employer has: 
 

 ‘injured’ them in their employment; or 

 altered their position to their detriment; or 

 discriminated against them; or 

 refused to employ them; or 
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 discriminated against them in the terms of a job offer, 
 

In these circumstances, it will be presumed that the employer/prospective employer 
has taken the alleged action because of the complaint or inquiry was made unless he 
or she proves otherwise. Where the alleged action complained of does not involve a 
termination, it is open for the employee/prospective employee to apply for the FWC 
to deal with the dispute pursuant to s. 372 of the FW Act. 

4.4.6 Coercion 

The prohibition against coercive behaviour has also been expanded by the general 
protections provisions. Formerly relating to agreement making under the WR Act347, 
s. 343 of the FW Act provides that the prohibition now applies to the full suite of 
workplace rights outlined in s. 341. 

4.4.7 Undue influence or pressure 

There is also an expansion in the exposure of employers that has been brought 
about by s. 344 of the FW Act, which provides: 
 

An employer must not exert undue influence or undue pressure on an 
employee in relation to a decision by the employee to:  

(a) make or not make an agreement or arrangement under the 
National Employment Standards;  

(b) make or not make an agreement or arrangement under a term of 
a modern award or enterprise agreement that is permitted to be 
included in the award or agreement under subsection 55(2); or 

(c) agree to, or terminate, an individual flexibility arrangement; or 
(d) accept a guarantee of annual earnings; or  
(e) agree, or not agree, to a deduction from amounts payable to the 

employee in relation to the performance of work.  

The Explanatory Memorandum to the Fair Work Bill 2008 made it clear that this was 
a new avenue for claims with a deliberately lower threshold than coercion and one 
be forgiven for thinking it was designed to work against employers seeking to 
negotiate directly with their employees.348 
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4.4.8 Misrepresentation 

While it was stated that s.345(1) of the FW Act was intended to cover the pre-
existing s. 401 from the WR Act, which dealt with false or misleading statements in 
relation to agreement-making, the new section has removed the causal element349 
and creates greater exposure for employers by applying to representations about all 
workplace rights, not just agreement making. 
 
The impact of these changes is that an employer can be held liable for a 
representation about the workplace rights of another person, without the 
requirement for evidence that the representation caused the other person to act in a 
particular way, unless the other person would not be expected to rely on it.350 

4.4.9 Machinery & practical issues 

The broad nature of workplace rights and the reverse onus of proof combine to 
place business operators in an unenviable position when it comes to managing their 
operations: 

 duties extend beyond employer/employee and principal/contractor 
relationships and now include prospective employees, with prospective 
employees taken to have the workplace rights they would have if they were 
employed in the prospective employment351; 

 with protection given to a person who makes any complaint or enquiry 
relating to his or her employment, employees are able to take advantage of 
this, if subsequently the subject of performance management; 

 the selection of employees for redundancy has become a fraught process, no 
matter how genuine the operational reasons are. There is no longer a 
prohibition on a Court granting an injunction to prevent an alleged unlawful 
termination. This means it is possible, in circumstances where an employer is 
managing a redundancy scenario, for an employee to seek an injunction to 
prevent the termination of his or her employment. 

 Similarly, injunctive relief may be sought where other restructuring is being 
contemplated or implemented. 

 Despite the previous Government’s assertion that  it had created 
‘streamlined and simple general protections’ there is a web of anti-
discrimination provisions and employee rights, sourced from different 
jurisdictions, housed in different pieces of legislation and, in the case of the 
FW Act, still scattered throughout its contents. 

 Greater exposure to Court proceedings has produced new drains on business 
resources and as there are no caps on compensation, businesses are exposed 
more profoundly to the dynamics of ‘go away money’. 

 Amongst the provisions of the general protections regime, there are 
approximately 15 civil remedy provisions applicable to employers. In the 
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event of a breach, a civil remedy may be sought and the FWO is amongst the 
persons empowered to make applications for them.352 In such circumstances, 
employers will be required to fund their own cases whilst being pursued by a 
Government regulator, placing them in an unenviable position particularly if 
they are a small business employer.   

 
ACCI foresees the general protections having similar impacts on employers as the 
impacts the unfair dismissal laws are having (referred to earlier in this submission). 
With uncapped compensation, ‘Go away money’ will become an entrenched part of 
the system and employers will continue to be influenced by the desire to avoid the 
cost, time, inconvenience or stress of further legal proceedings (particularly in the 
Court system) in choosing to settle in order to minimise their exposure and cost. 
 
It is suggested that with the general protections laws, Behavioural Economics will 
impact even more profoundly than would be the case with the unfair dismissal laws, 
weighing heavily on employers’ minds. As the potential exposure is greater, avoiding 
poor decision making is even more vital. The vesting of rights in prospective 
employees will have an influence on recruitment practices and selection decisions. 
There will be impacts on workforce management and managerial authority, as 
employers become risk averse due to the burden of proof imposed on employers if 
and when management action becomes the subject of complaint. 

4.4.10 Growth in the number of claims 

It is difficult to refute that the rates of growth outlined below are not attributable to 
the following characteristics of the general protections provisions: 
 

 They cover a broader range of workplace rights than were available under 
either the 1993 system or the WR Act; 

 They are available to a broader pool of people (employees, contractors and 
prospective employees); 

 They are more attractive in terms of remedies (e.g: uncapped compensation); 
and 

 They give claimants encouragement, due to the burden of proof imposed on 
employers/prospective employers (i.e. it is presumed that the 
employer/prospective employer/principal/prospective principal has taken 
the alleged action in breach, unless he or she proves otherwise). 

 
The rate of growth in general protections claims is illustrated through the following 
figures: 
 

 In four years, annual general protections applications pursuant to ss365 and 
372 of the FW Act have increased more than two and half times, from 1442 
in 2009/2010 to 3659 in 2013/14. 
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 The number of annual applications pursuant to s.365 was nearly two and a 
half times higher in 2013/2014 compared with 2009/2010, increasing from 
1188 to 2874; 

 The number of annual applications pursuant to s.372 was more than three 
times higher in 2013/2014 compared with 2009/2010, increasing from 254 to 
785.353 
 

Further, the rate of growth is also increasing. There has been a 27% increase in the 
number of applications filed pursuant to ss365 for the first two quarters in 
2014/2015 compared with the first two quarters in 2013/2014 (1419 to 1799) and a 
30% increase in the number of applications filed pursuant to ss372 for the first two 
quarters in 2014/2015 compared with the first two quarters in 2013/2014 (360 to 
361). The comparable rates of growth between 2010/2011 and 2011/12 were 15% 
and 18%.354 

4.4.11 Conclusion 

The general protections regime in the FW Act offers expanded workplace rights to a 
broader pool of potential claimants with attractive remedies and a favourable 
burden of proof for those inclined to agitate a claim. 
 
The regime was not foreshadowed and nor was it publicly debated. It was not the 
subject of regulatory impact statement prior to enactment and the PIR was 
unhelpfully constrained by that review’s narrow terms of reference. What has been 
produced is neither streamlined nor simple with the very early requirement for 
judicial review by the High Court a significant rebuttal of this proposition. It was at 
least arguable that a ‘clean up’ of existing provisions would have been worthwhile 
but the expansion was never justified. 
 
Regardless, for interested parties concerned about the regime and its ongoing 
implications, there is now the requirement to prosecute the case for change to a 
standard that was not demanded of those who conceived and introduced the 
regime.  
 
There is scope for improvement and there is scope for rationalisation, particularly 
where duplication exists. ACCI would support the Productivity Commission giving 
consideration to recommendations that address: 

 limiting the general protections framework to unlawful termination 
provisions only; 

 removing the reverse onus of proof; 

 reinstating the former, pre-Fair Work Act  ‘Freedom of Association’ 
protections; 
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 imposing higher barriers to entry such as increased filing fees for applications 
and caps on compensation. 

As has been illustrated, prior to the FW Act, there was a comprehensive range of 
protections available covering unlawful termination, freedom of association and the 
taking of industrial action. Scaling back the general protections regime and reverting 
to the previous suite of rights would restore balance and provide reasonable relief to 
employers while not depriving employees of fundamental protections. 
 

ACCI recommends repeal of the General Protections laws, with pre-FW Act 
‘Freedom of Association’ protections and unlawful termination provisions 
reinstated. 
 

 
ACCI notes the Productivity Commission “considers Australia’s broader human rights 
framework to be distinct from the WR system and only considers any tensions 
between the two frameworks”.  
 
ACCI has referred to the web of anti-discrimination legislation at Federal and State 
levels and should there be a recommendation to at least consolidate Federal anti-
discrimination laws, this would be supported by ACCI on the condition that there is 
no net detriment to business and a reduction of regulatory overlap between existing 
Federal laws that prohibit discrimination in employment. 
 

5. ISSUES PAPER 5: OTHER WORKPLACE 

RELATIONS ISSUES 

5.1 Institutions 

As the Australian workplace relations system has evolved in recent times the work 
performed by the FWC, and its predecessor bodies, has changed profoundly from 
the resolution of ‘collective disputes’ to making determinations regarding disputes 
involving individual workplaces and individual employees355. In addition to the 
longstanding impact on the cost of doing business, implications flowing from the 
decisions of the FWC have widened and now reach into how business may be 
conducted and the right of businesses to manage their staff more than ever before. 

ACCI agrees with the Productivity Commission’s proposition that the workplace 
relations system in Australia gives “more weight than other Anglo-Saxon countries to 
elaborate rules about WR processes and, most particularly, to the centralised 
determination of wages and conditions for many employees”.356 ACCI also considers 
that this has led to the emergence of a “complex and legal institutional framework 
that is distinctive to Australia”.357 The Productivity Commission has identified that: 
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WR policy, institutions and regulation are now highly elaborate and broad 
ranging. They have grown from a limited Commonwealth role in dispute 
settlement one hundred years ago to a position today where the 
Commonwealth regulates the bulk of industrial awards, resets minimum 
wages, and had created three specialist bodies that collectively mediate 
disputes, provide information, register agreements, check compliance with 
the law and adjudicate on some key matters of WR law. Other jurisdictions 
still retain a role.358 

ACCI supports a continuing role for the FWC. The role it plays must be 
complementary to the overall nature of the system. The system’s focus should be on 
cooperative relations between employees and employer and emphasise the 
resolution of any disputes at the workplace level, reducing the need for external 
party involvement. Reforms recommended in this submission would result in some 
of the current functions of the FWC changing. Some of the principles that guide it in 
the exercise of its functions would also change.  

ACCI acknowledges that the role the FWC plays in determining minimum wages and 
award regulation is defined by parliament. Further, it is acknowledged that the FWC 
is required to fulfil these obligations in accordance with the provisions of the Act. 
ACCI has identified ways in which the objects that underline the setting of minimum 
wages and the review of Modern Awards could be improved via amendment. Once 
amended, it would be incumbent on the FWC to discharge its functions in 
accordance with them.  

At present, the ACTU and its affiliates are effectively seeking the imposition of some 
new national standards via the current four yearly review of modern awards. While 
the current system provides scope for such claims to be made, ACCI is concerned 
about this and believes that setting and imposing national standards should be a task 
now undertaken by Parliament alone. The role of the FWC as lawmaker is not 
compatible with the decentralised system proposed by ACCI. 

The FWC has a constructive role to play in dispute settling. Its approach should 
emphasise the benefits of making the system less adversarial and more reflective of 
contemporary alternative dispute resolution practices. In a system underpinned by a 
clear and simple safety net and where a full suite of agreement making options is 
available, the role of the FWC in agreement making would be reduced and 
assessment and approval powers could eventually vest in a statutory agency. 

A simple and streamlined framework and safety net would also result in changes to 
the nature and scale of activity undertaken by the Fair Work Ombudsman (FWO) or 
equivalent enforcement agency. A simplified safety net would see the role of the 
FWO transform to one primarily concerned with compliance and enforcement 
outcomes. The educative function would change and become less necessary over 
time. 

The Productivity Commission will be aware that the Government is considering 
establishing a specialist appeals jurisdiction for the FWC. With an appeals jurisdiction 
under consideration, it is not unreasonable to ask why we shouldn’t have the best 
possible Appeals process. There is precedent for specialist Appeals divisions both 
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within Australia and internationally. A number of the former state tribunals had 
appeal benches which were separate from Commission decision makers which in a 
number of cases resided in the court function in that state’s tribunal.359 
Internationally, examples include the United Kingdom Employment Appeal Tribunal 
and the United States National Labour Relations Board. 

Coherent principles from Appeal decisions providing guidance to FWC members 
hearing cases at first instance increase the capacity for parties and practitioners to 
anticipate likely decisions, which in turns helps inform management and litigation 
strategies. Certainty also serves to reduce the amount of litigation.  It is imperative 
that the principles are sound, so as to not unduly interfere with decisions of 
management, and that they are capable of delivering certainty.   

5.2 A regulator for the building and 

construction industry 

ACCI remains concerned about a culture of industrial lawlessness persisting in the 
building and construction industry. This warrants continued and strengthened 
regulatory intervention in this sector. Re-establishing the Australian Building and 
Construction Commission (ABCC) with the full suite of powers held during the 
currency of the Building and Construction Industry Improvement Act 2005 (Cth) will 
have the effect of increasing productivity, boosting long term investment in 
infrastructure projects, and restoring confidence to this critical part of the national 
economy.  

Research conducted for Master Builders Australia by Independent Economics found 
that abolishing the ABCC led to a permanent loss of 1.5 per cent of construction 
activity, a loss in consumer real wages of 0.7 per cent on a post-tax basis, and an 
increase in working days lost by 65,000 days to an estimated total of 89,000 working 
days lost in 2012/13.360 The Government’s Mid-Year Economic and Fiscal Outlook 
indicate that the Government’s Infrastructure Growth Package will lead to over $125 
billion of new productive infrastructure over the next decade. A productive 
workforce and industrial stability will be essential in ensuring that such 
infrastructure is delivered efficiently, within budget and in a manner that ensures 
maximum value for the taxpayer. Reinstating the independent industrial regulator 
with its full suite of powers will also result in significant gains for the national 
economy, as a result of a more productive and efficient industry that observes the 
rule of law and recognises free enterprise over intimidation and industrial thuggery. 

The ABCC was created as a direct result of the Cole Royal Commission to stamp out 
such industrial violence and the pervasive culture of lawlessness in the building and 
construction industry. ACCI notes that the Productivity Commission is not, in the 
context of this Inquiry, examining in any detail institutional arrangements in the 
construction industry which were addressed in the Productivity Commission’s 2014 
inquiry into Public Infrastructure. However as these issues intersect with the 
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framework ACCI encourages the Productivity Commission to consider the findings of 
the Cole Royal Commission and give consideration to reforms addressing the 
following ‘four tenets’ that the Cole Royal Commission Report identified as 
appropriate for driving ‘reform and cultural change’: 

First, there should be as clear a definition as possible of that industrial 
activity which is permitted, and that which is not. 

Second, the rule of law should be re-established so that conduct which is 
not permitted attracts serious consequences. Penalties for breaches 
must be increased substantially. 

Third, those who engage in unlawful conduct or practices should bear 
the loss suffered by other participants in the industry. A quick, cheap 
and effective method of establishing and imposing liability for that loss 
must be established. 

Fourth, it should become widely known and accepted within the 
industry that there is an independent body, not subject to the pressures 
applicable to participants in the industry, which will, with vigour, uphold 
the law and prosecute any participant in the industry who breaches.361 

ACCI also encourages the Productivity Commission to consider the issues identified 
in the interim report of the Heydon Royal Commission in assessing the need for 
reforms that will drive respect for and adherence to the rule of law in workplace 
relations in the building and construction industry.  

ACCI recommends restoration of the Office of the Australian Building & 
Construction Commissioner (ABCC) with its full suite of powers. 

 

5.3 Compliance costs 

The Productivity Commission has sought views on ‘the main compliance costs faced 
by parties in the WR system’. It should be noted from the outset that the quantum of 
compliance costs and main sources of compliance will be impacted by a number of 
variables including but not limited to the size of the business, the instruments 
applying to employees in the business, workplace culture, structure, incidence and 
likelihood of industrial action, region and industry/sector, and in small businesses, 
the sophistication of the employer. Examples of the compliance challenges faced by 
employers and opportunities to reduce compliance costs and simplify the system in a 
way that will help achieve certainty of compliance are included throughout this 
submission. 
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ACCI remains critical of the decision of the Rudd government in 2008 to exempt the 
Fair Work Bill from a regulatory impact assessment.  The impacts of this decision are 
manifest in the range of issues of concern associated with the application of these 
laws in the economy and its workplaces. The parliament’s unwillingness to make 
appropriate amendments to the Fair Work Bills in 2008 and 2009, including rejection 
of most of the then proposals from the business community (including ACCI’s 200 
suggested amendments) has contributed to a raft of undesirable impacts (as 
highlighted in this submission) without delivering any net benefit. The subsequent 
failure of the previous government to adopt recommendations from the PIR Review 
of the FW Act has perpetuated some of the detrimental impacts. Granted the 
current government is attempting implement PIR Review recommendations, there is 
no certainty that its amendments will be passed by the Senate. 
 
Submissions made during the PIR Review of the FW Act demonstrate the extent to 
which employers consider the current system has increased the compliance burden. 
For example, the Chamber of Commerce and Industry Queensland (CCIQ), 
highlighted the following findings based on a survey of 1000 Queensland businesses: 
 

 the majority of Queensland businesses surveyed (66%) expressed major or 
critical concern regarding the overall complexity of the system; 

 post FW Act implementation compliance with industrial relations laws 
increased from the 14th to the 4th most significant constraint on business 
growth in Queensland; 

 “[m[major concerns were raised about unfair dismissal legislation, wage 
levels and increases, leave provisions, restrictions on individual agreements, 
penalty rates and public holiday entitlements”; 

 42% of businesses reported that the FW Act had a negative impact on their 
business; 

 the overall compliance costs with the FW Act increased for 48% of businesses 
while workplace productivity decreased in 30% of businesses and profitability 
decreased in 46% of businesses; 

 around 30% of businesses reported a decrease in staff levels as a result of the 
FW Act and one in four saw a reduction in staff hours and an increases in 
penalties and overtime paid; 

 35% of businesses saw an increase in wage levels as a result of moving to 
modern awards; 

 58% of businesses reported that the FW Act increased the regulatory burden 
on their business.362 
 

In its submission CCIQ reported that “major concerns were raised about unfair 
dismissal legislation, wage levels and increases, leave provisions, restrictions on 
individual agreements, penalty rates and public holiday entitlements”.363 
 
A 2011 survey commissioned by the Australian Human Resources Institute tells a 
similar story, finding that more than three-quarters of human resources practitioners 

                                                      
362

CCIQ Submission to the Fair Work Act Review Panel, February 2012. 
363

 CCIQ Submission to the Fair Work Act Review Panel, February 2012, p. 4. 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
151 

surveyed perceived an increase in the need to seek legal advising in complying with 
the FW Act. Among the key findings were the following statistics: 
 

 63% of respondents reported an increased level of record keeping; 

 47% of respondents believed that operating under the Fair Work Act will 
decrease their organisation’s willingness to employ people in the three  years 
post the 2011 survey; 

 65% reported it taking more time to formulate employment contracts; 

  47% reported spending more time bargaining over employment contracts; 

 46% reported the negotiation of employment contracts is more difficult  

 29% reported a decrease in productivity 

 31% believed that allowing individual labour contracts, subject to a “better 
off overall’ test, would either somewhat or greatly improve productivity; 

 31% believed allowing a choice between union and non-union negotiated 
agreements would somewhat or greatly improve productivity.  

 40% believed greater flexibility in use of contractors and labour hire firms 
would positively impact productivity  

 47% reported the importance of managing union relations has increased; 

 41% reported the number of union visits to work sites has increased; 

 58% reported increases in labour costs.364 
 
ACCI does not wish to underplay the public expenditure required to support the 
present workplace relations framework but the bulk of its costs are imposed or 
result from its imposition on enterprises. The compliance burden associated with the 
current framework is best considered at the enterprise level. ACCI encourages the 
Productivity Commission to consider the case examples put forwards by ACCI 
members in the course of this Inquiry, and particularly to focus on the circumstances 
of small business navigating what is uncontroversially recognised as a highly complex 
framework. 

5.4 Interaction of the system with competition 

laws 

The recommendations advanced in this submission are intended to drive the 
creation of a holistic framework that will enhance competition and assist businesses 
to respond to competitive pressures at the local and global levels. Notwithstanding 
this the Productivity Commission has asked for views on a number of specific aspects 
of the framework in relation to the Competition and Consumer Act 2010 (Cth) (CCA), 
administered by the Australia Competition and Consumer Commission (ACCC). 
 
In June 2014 ACCI made comprehensive submissions to the Competition Policy 
Review which addressed the interaction of the workplace relations system and the 
anti-competitive practices it gives rise to with the CCA.  ACCI specifically addressed 
secondary boycotts, anti-competitive agreements and transfer of business rules. The 
serious impacts of anti-competitive conduct, particularly secondary boycott conduct 
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engaged in by unions in the building and construction industry can be seen from 
Boral’s Annual Report 2014 which estimates a $10m loss on account of unlawful 
secondary boycott action. 365

   

 
Recommendations to address anti-competitive agreement content and transfer of 
business rules are dealt with elsewhere in this submission and ACCI’s specific 
recommendations made in relation to secondary boycotts are highlighted below and 
remain relevant in the context of this Inquiry.  
 

ACCI recommends that:  

 the ACCC provides transparent and consistent reporting with respect to its 
enforcement activities involving secondary boycotts. This should include, 
but not be limited to, clear, consistent and comparative reporting about:  

o all complaints and enquiries received;  

o assessments commenced (and concluded);  

o investigations undertaken (whether at their own initiative or 
otherwise);  

o undertakings made; and  

o litigation commenced (and concluded).  

 approximately one year after the abovementioned transparency 
mechanisms have been in operation, a further review should be conducted 
which in light of additional information invites stakeholders to provide 
comment about whether the provisions of the CCA are actually operating 
effectively.  

 the ACCC be mandated to give a firm commitment to enforcing the 
secondary boycott provisions which is ideally more authoritative than a 
policy statement as is currently the case.  

 the Government should give consideration to providing the ACCC with an 
additional budget apportionment for the purposes of enforcing the 
secondary boycott provisions of the CCA.  

 the legislative framework for the secondary boycott provisions should be 
simplified, or failing that, the Government should give consideration to 
providing the ACCC with funding to formulate information tools and/or 
educate individuals, particularly small businesses, about the relevant 
provisions;  

 the Cole Royal Commission Report recommendations 181 and 182 be 
adopted, but consideration should be given to: 
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o simplifying the provisions (including removing the ‘dominant 
purpose’ test under section 45DD(1) of the CCA) whilst ensuring that 
there is harmonisation of penalties and compensation, and that the 
Fair Work Building and Construction (FWBC)/ Australian Building 
and Construction Commission (ABCC) possesses the same powers as 
the ACCC;  

o requiring a reverse onus of proof for unions alleged to have engaged 
in such conduct; and  

o developing a formal Investigation and Prosecution Cooperation 
Protocol to guide the functions of the FWBC/ABCC and ACCC, 
particularly in circumstances where both bodies may be 
investigating the same matter;  

 in the interests of small business, a separate procedure for small business 
claims should be considered; 

 there should be a positive obligation to report secondary boycott behaviour 
including circumstances in which an individual is approached by another 
individual requesting that an agreement, arrangement or understanding is 
reached in contravention of sections 45D and 45. 

5.5 Public sector workplace relations 

The broad economic and social environments within which the public and private 
sectors operate are very different and governments in their role of employer, and 
often operating actual or effective monopolies, have developed public sector 
entitlements have which do not easily fit with those in private sector economic 
activities. There are significant differences between public sector and private sector 
conditions and in most jurisdictions there has been a very long tradition of separate 
awards, agreements, employment statutes and formal policies covering public sector 
employees. This can be seen in sectors where there is a great deal of public-private 
sector employee interchange such as health or community services. Ultimately 
public sector wages policy is a matter for government but amendments by the 
previous government concerning the transfer state public sector employers were 
unwarranted.   

The Productivity Commission would no doubt be familiar with the practice of 
governments to outsource the delivery of services to the private sector. The Fair 
Work Amendment (Transfer of Business) Act 2012 amended the Act to provide that 
any state industrial instruments applying to an employee of a state public sector 
employer would transfer with the employee when there is a transfer of business 
from that employer to a private sector employer. This Act also received a Prime 
Ministerial exemption from assessment by the Office of Best Practice Regulation and 
was recently the subject of a Post-Implementation Review. Government response is 
still pending. 
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The effect of the amendments was that the previous approach of negotiating 
transmissions of business and transfers of employment from state public sector 
employers which accommodated movement into the private and the nature of the 
employees involved is now no longer lawful. Likely as intended, these transfer of 
business provisions materially impact the potential for efficiency gains, and the state 
public sector employers’ decisions about whether to retain, transfer, re-size or 
redirect or close. A clear impact of the amendments is to reduce the likelihood that 
the new business service provider will engage former state public sector employees.  
This particularly affects the least specialist of displaced public sector employees. 

It is difficult to believe that these amendments represent good policy. They have 
created a disincentive to outsource by locking in public sector terms and conditions 
of employment, no matter how restrictive, antiquated or expensive they are. By 
removing the pressure of credible competition they create a disincentive for public 
sector reform that may drive efficiency, better services and result in savings for 
taxpayers. 

5.6 Independent contractors 

The subcontracting of independent businesses provides a flexible, workable and 
efficient model of labour engagement and preservation of contracting independence 
is essential to boost national productivity.  

The law distinguishes between ‘employees’ engaged under a contract of service and 
‘contractors’ engaged under a contract for services. Whether a relationship is a 
contract of service or a contract for services is a matter for the courts and tribunals 
to determine using a series of tests and indicia that is applied to each case. Standard 
legal definitions of “employee” and “contractor” do not exist, for good reason.  

The lack of clarity at the boundary is unfortunate, and not desirable, but 
nevertheless ACCI considers that the common law generally provides the most 
appropriate basis on which the law should give legal recognition to a contract for 
services.  The reason for this is that in a number of employment-related statutes the 
common law notion of “employee” is added to by deeming classes of non-employee, 
or borderline non-employee, to be “employees” or “workers” for that statute.  
Unsurprisingly different classes are deemed employees/workers under different 
types of legislation, but importantly, deeming does not eliminate unclear 
borderlines, they are just shifted.  This is addressed more fully below.  

The control test, as considered in the matter of Stevens v Brodribb366, remains the 
most enduring means of determining worker status and requires a consideration of 
whether an employer has the right to control the manner of doing the work. Not 
unnaturally this will require assessment in certain circumstances, and this need to 
make these judicial assessments is not lessened by shifting to a notion such as 
“independence”.  In an era when new ways of working and types of engaging with 
the provision of services for others unclear situations will continue to be thrown up.  
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To assist with trying to properly identify sufficiency of control the courts have 
developed other relevant indicia including: 

 whether the contract permits the worker to perform similar work 
simultaneously for other employers; 

 whether the worker is free to subcontract the work, or employ someone else; 

 whether the worker invoices for their work or receives wages; 

 whether the payment conditions mean the worker could make a profit or 
loss; 

 whether the worker supplies their own tools or equipment; and 

 where responsibility for the payment of injury insurance premiums lies.367 
 

In the case of Vella v Integral Energy [2011] FMCA 6 (Unreported, Driver FM, 31 
January 2011), Driver FM emphasised the importance of upholding the parties’ 
intentions (at [9]): 

... The assessment of whether the applicant has a prima facie case of an 
employment relationship is not, in my view, to be answered by a 
mathematical assessment of the various indicia, or a laborious weighing of 
the detail of the available evidence. Rather, the correct approach is to look at 
the form and substance of the relationship between the parties and the 
general weight of the available evidence. In addition to the factors referred to 
by the parties in their submissions, I take into account that working 
arrangements have been significantly liberalised in recent years and, in the 
more flexible working environment that now exists, it ought to be open to the 
parties to determine whether the relationship is one of employment or 
independent contract. That must be subject to several qualifications. The first 
is that the parties cannot turn an employment relationship into an 
independent contracting relationship which is a sham, for example, for the 
purposes of defrauding the revenue. Secondly, an employer should not be 
permitted to deprive a vulnerable employee of employment entitlements by 
attempting to dictate an arrangement of independent contract. Leaving aside 
taxation shams and arrangements imposed by duress and a gross inequality 
of bargaining power I see no general reason to deconstruct the fundamental 
nature of the relationship which the parties intended. (emphasis added). 

Whether or not a person is classified as an independent contractor can be broadly 
viewed at the employment and tax level. At the employment level, businesses that 
engage independent contractors are not generally required to extend government 
mandated or employer provided benefits, such as superannuation368, workers’ 
compensation, award rates, sick pay or annual leave. Independent contractors 
typically use their own equipment and facilities and cannot (with limited exceptions) 
collectively bargain for rates or form a union.  From a tax perspective, businesses are 
not required to withhold PAYG instalments on payments made to independent 
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contractors but rather pay GST on their services. In turn, independent contractors 
are eligible to utilise the business expense deduction regime.  

ACCI rejects the proposition that sham contracting is a ‘growing problem’ and does 
not consider that there is a need to make changes to strengthen the FW Act 
provisions dealing with sham contracting. There is often confusion as to what the 
term “sham contracting” actually refers to. The notion of “sham” contracting has its 
origins in labour law and implies that those “falling victim” of such arrangements 
have involuntarily subjugated themselves out of the benefits of being an employee 
or have otherwise been “duped”. 

In some circumstances there will be benefits to one or both parties from 
misrepresenting an engagement and it is reasonable to address this with anti-
avoidance provisions.  These need to be appropriately confined. Under the FW Act 
“sham contracting” occurs where an employer attempts to disguise an employment 
relationship with an independent contracting relationship and in order for a contract 
to be a sham, either of the following must occur: 

 a misrepresentation of the nature of the employment relationship, in 
effect disguising an employment relationship as an independent contract 
relationship; or 

 an employment relationship was terminated, or there was a threat to, by 
either dismissal or false representation of it in order for the engagement 
to become a contract for services. 

Ultimately contracts of employment where employees at law are labelled as 
contractors do not have legal recognition as contracts for services. Furthermore, 
arrangements which are non-consensual or which are tainted by coercion or undue 
influence are also not enforceable, subject to penalty and do not have legal 
recognition as contracts for services at law.  

ACCI submits that evidence of a widespread problem of illegitimate use of 
subcontracting arrangements which would warrant changes to the sham contracting 
provisions within the Act is lacking. Rather, the workplace relations framework 
throws up negative and inappropriate intrusion upon the common law right to offer 
as an independent contractor, such as the capacity to include terms in enterprise 
agreements that would restrict the use of contractors, referred to below. 

5.6.1 Creating a statutory definition? 

As outlined above, certain statutes also deem groups of contractors and other non-
employees as “employees” or “workers”. Typically, workers’ compensation laws 
have the effect that at least small numbers of contractors are treated as “workers” 
and sometimes that certain classes of employee are not “workers” notwithstanding 
these acts’ starting point of employee which is determined under the common law 
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tests and indicia. 369 Similarly, the superannuation laws deem (with regard to a 
contract that is wholly or principally for labour).370 State payroll tax laws also deem 
payments under service contractors to be wages subject to certain exemptions.371  In 
the case of state laws there is rarely national consistency in what is deemed. 

Legislated deeming provisions interfere with commercial relationships by remaking 
an arrangement which the parties willingly and knowingly entered into, effectively 
“converting” one type of legal relationship into another. Deeming provisions exist to 
serve differing objects including revenue raising and other social objects.  
 
There is no case for deeming provisions within the workplace relations framework. 
To include them would fail to recognise that people offering for work have the right 
to choose to work as subcontractors should they wish.   People may choose to enter 
into commercial rather than employment arrangements to make profits and, in 
doing so, knowingly take risks. The need to understand respective obligations and 
the social desire to regulate employment gave rise to the development of the 
common law tests of employment and employment regulation should not seek to 
control commercial contractors.  To do so only blurs the distinction between 
employee and contractor, and as submitted above, does not add clarity.   

ACCI also rejects claims that contractors who mainly or solely have their labour to 
sell are really employees. There are many categories of genuine business contractor 
who sell only their labour. As Australia moves towards a skill and knowledge based 
service economy, the proposition that one cannot be a subcontractor unless one 
supplies goods should not be taken seriously. A workplace relations framework that 
sought to interfere in such arrangements would significantly reduce competition in 
the Australian marketplace and impede efficiency, innovation and flexibility in 
business dealings. 

To artificially force contractors to be employees for the purpose of regulating the 
terms of their engagement under the industrial relations system, would involve a 
significant and inappropriate cost burden and may deny many Australians the 
opportunity to establish their own business. Award restricted work arrangements 
would also be very difficult and counter-productive to apply to contractors.  They 
would impose additional costs and mandate inefficient working arrangements to the 
determinant of innovation and productivity in Australia. 
 
In the matter of AWU v Hammonds Pty Ltd [2000] QIRComm 1, (AWU v Hammonds) 
Commissioner Bloomfield noted in relation to the deeming provision existing under 
the Industrial Relations Act 1999 (Qld): 

                                                      
369

 See Workers Compensation and Rehabilitation Act 2003 (Qld), Workers Compensation Act 1951 
(ACT); Workplace Injury Management and Workers Compensation Act 1998 (NSW), Workers 
Compensation Act 1958 (Vic), Workers Rehabilitation and Compensation Act 1988 (Tas), Workers 
Rehabilitation and Compensation Act 1986 (SA); Workers Compensation and Rehabilitation Act 1981 
(WA); and Work Health Act 1986 (NT). 
370

 Superannuation Guarantee (Administration) Act 1992 (Cth), s 12(3). 
371

 See Payroll Tax Act 1971 (Qld), Payroll Tax Act 2007 (NSW), Payroll Tax Act 1987 (ACT), Payroll tax 
Act 2007 (Vic), Payroll Tax Act 2008 (Tas), Payroll Tax Act 2009 (SA),  Payroll Tax Act 2002 (WA), 
Payroll Tax Act 2009 (NT). 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
158 

 
In my view the very nature of the section – which allows the Commission to 
interfere with relationships entered into between (apparently) consenting 
parties – dictates that it should be only exercised with caution and, even then, 
only when a strong case for exercise of the discretion has been made out. 
This is particularly so where the class of persons in respect of whom an 
application has been made have freely (and knowingly) entered into such 
arrangement and are content with the way that it is working. 

 
In the same matter, Commissioner Blades also stated: 
  

It is clear that the Act recognises that both systems of employment, i.e. 
contracts for service and contracts of service, are equally valid systems for 
organising work. The discretion to use s. 275 should take into account that it 
is an intrusion into an essentially foreign area which may create great 
uncertainty for business. The discretion should be exercised bearing in mind 
the serious consequences which may flow both to the individuals directly 
concerned and to industry generally. A key consideration is that it must be 
“more appropriate” for the class of persons to be regarded as employees. 

 
The inflexibility of the award system is an unnecessary restriction on productivity, 
particularly where the extension of award conditions would be to those who would 
find the restrictions of an industrial instrument “unfair and frustrating”, as was found 
to be the case in AWU v Hammonds. 
 
This sentiment is also reflected in the Explanatory Memorandum to the Independent 
Contractors Bill 2006 which stated: 
 

Facilitating the use of independent contractors and the flexible arrangements 
afforded by them is imperative to contributing to the dynamic efficiency of 
the economy. State laws which create barriers to the use of independent 
contractors in Australian workplaces mean that these flexible arrangements 
are stifled. 
 
There are problems with deeming provisions which seek to change the nature 
of a working arrangement from independent contractor to employee, and 
thereby draw independent contractors into the net of workplace relations 
regulation. Deeming provisions have the effect of invalidating individual 
choice and flexibility in choosing working arrangements. They infringe on 
individuals’ freedom to choose from a diversity of workplace relationships, 
including their right to negotiate conditions of work that suit their own 
individual needs. Further, deeming provisions undermine the legitimate desire 
of many employers to increase efficiency by allowing for a flexible workforce 
they can augment or restrict to meet their requirements.  
 
Deeming provisions can also result in arbitrary distinctions, where, for 
example, driving a bus makes an independent contractor an employee, but 
driving a taxi does not, or cleaning premises makes one an employee but 
cleaning cars does not. Such an approach makes it almost impossible to 
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maintain a principled distinction between employees and independent 
contractors, and only serves to drag independent contractors into the 
workplace relations regulation net regardless of their preference or actual 
circumstances.372 

 
Rather than looking to prescriptively define an employee, it is worthwhile 
considering policy actions that would assist in preserving independent contractor 
status and the freedom to enter into commercial arrangements. This may involve 
creating a safe harbour for contractors who are legitimately carrying on their own 
business.   

Policy settings should recognise the significant contribution that small independent 
businesses make to the economy and recognise the flexibility, efficiency and 
productivity associated with the contracting model. It is important that policy 
settings encourage and support the creation of small businesses opportunities within 
the contracting model, recognising the need for competition as well as 
entrepreneurship in the creation of employment opportunities, skills and new 
technologies. 

As noted by the Explanatory Memorandum to the Independent Contractors Bill 2006 
(Cth), the flexibility provided by independent contractors: 
 

 Enables “business to compete more effectively in Australian and international 
markets and to adapt to changing economic conditions”;  

 “facilitates businesses engaging workers on a short-term basis to address 
fluctuating work levels”; 

 “can provide more freedom to choose working hours, to decide when to take 
holidays, who to work for and what type of work to undertake”; 

 “contributes to … ease of worker mobility”.373 
 
Aside from pointing to the clear economic benefits of the independent contractor 
model, the Explanatory Memorandum to the Independent Contractors Bill 2006 
(Cth),notes that: 
 

These factors can make independent contracting attractive to many workers. For 
professionals and tradespeople, this may equate to gaining higher pay without 
the managerial responsibility that tends to accompany higher paying jobs in large 
organisations.374 

 
Any changes that are likely to impact the contracting model must be treated with 
extreme caution. If the flexibility, efficiency, productivity and freedom to choose 
supported by the common law is not retained the capacity of the economy to grow 
sustainably and at a reasonable rate will be restricted, options for individual 
economic independence will be confined and the nation’s living standards will be 
adversely impacted. 
 

                                                      
372

 Explanatory Memorandum, Independent Contractors Bill 2006 (Cth). 
373

 ibid. 
374

 ibid. 



ACCI – Productivity Commission Inquiry into the Workplace Relations Framework  – March 2015 

 
160 

Contracting and employment (whether through labour hire or otherwise) are both 
equally valid systems for organising work, securing and offering labour. In some 
industries, where human capital is firm specific, work is ongoing and outcomes are 
difficult to measure, the firms will tend to use employees rather than contractors. In 
other industries, where different circumstances apply (such as construction, where 
there are graduated levels of specialist skills required but not continuously), 
contractors will be a common source of labour. 
 
The freedom of persons to set themselves up as a small business if they chose to do 
so should be preserved. Skilled workers very often progress from employee status to 
starting their own business – many going on to employ and at times small businesses 
have grown to become very large and successful contributors to employment and 
the economy. The values of entrepreneurship, risk taking, innovation, investment 
and choice which underpin contracts for services are values that should be 
welcomed, encouraged and highly regarded by policy makers. 

5.6.2 Agreements restricting independent 

contractors 

ACCI recommends the framework operate to prohibit enterprise agreements from 
restricting the engagement of contractors. This outcome could be achieved by:  

 Amending the definition of ‘permitted matters’ under section 172 of the FW 
Act so that the terms of enterprise agreements are strictly limited to matters 
pertaining to the employment relationship; and  

 Tightening the list of ‘unlawful terms’ contained in section 194 of the FW Act 
to make it clear that unlawful matters include matters which are not 
“permitted matters” and in particular terms which seek to restrict the 
engagement of contractors or imposing conditions upon their engagement.  

 Requiring that non-permitted, unlawful or designated outworker terms are 
excised from agreements before or when they are approved. 

In the interests of a competitive environment, businesses should generally be free to 
supply goods and services, including contract labour, if they choose.   

5.6.3 Labour hire and other flexible forms of labour 

engagement 

The principle of freedom of contract is the fundamental pillar on which our system of 
commerce and industry operates. Persons genuinely and freely entering into 
contracts for the provision of their services should not have those arrangements 
interfered with by persons or bodies (including governments, regulators, tribunals or 
courts) who are not parties to those contracts. 
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Consensual labour hire arrangements in which workers provide services on 
commercial terms to companies on a short term, contract or project basis as 
required through an intermediary are legitimate, welcome and beneficial forms of 
commercial arrangement that add value to the Australian economy. Such forms of 
labour engagement are no less appropriate than other forms of genuine and 
consensual labour engagement and provide flexibility, efficiency and productivity 
dividends. 

The Productivity Commission has identified that reasons firms and workers choose 
labour hire arrangements can include the ease at which these arrangements enable 
firms to fill temporary positions and meet fluctuations in demand and the access 
that such arrangements can provide to flexible hours and potentially to ongoing 
employment.375 

The 2015 Intergenerational Report has highlighted the participation challenges 
confronting an ageing Australian population stating: 

The community and economy will benefit from opportunities to support older 
Australians who want to work, as well as boosting opportunities for women, 
young people, parents and people with disability to participate in the 
workforce. This can be achieved through policies that support people who 
choose to stay in the workforce for longer, or re-enter it sooner after a 
temporary absence. 

It is important that the WR Framework facilitates the broadest possible range of 
options for workforce participation to meet our diverse workforce needs.376 

The WR Framework must recognise the right to engage in contracting and labour 
hire arrangements. 

5.7 Sponsored foreign workers  

With six reviews and two Senate inquiries regarding subclass 457 visas in recent 
years it is not unreasonable to conclude that the questions posed in the Issues paper 
regarding sponsored foreign workers simply provide another platform for those who 
are opposed to subclass 457 visas to ventilate their opposition. This is an unlikely 
area for unanimity. 

Subclass 457 visas should be available for use so that the needs of industry can be 
met in circumstances where local labour cannot be sourced.  It is mendacious to 
claim that sourcing unmet skills needs by sponsored employment is cheaper, easier 
or faster than attracting available local labour and disingenuous to suggest that 
training and skills development is any answer for the short-medium term.   
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Enterprise agreements should not able to be used in a way that would restrict the 
use of subclass 457 visas. 

5.8 Union right of entry 

Industrial legislation has provided union officials right of entry to workplaces long a 
long time. This right has generally developed into three scenarios under trigger 
lawful entry: 

 for discussion purposes; 

 to investigate suspected breaches of workplace laws and instruments; and 

 for work health and safety (WHS) purposes. 

ACCI’s fundamental position on the regulation of right of entry is that it has 
expanded dysfunctionally under the current workplace relations framework.  Lawful 
right of entry should be returned more nearly to the situation prevailing under pre-
FW Act statute. This is not an arbitrary point, although in the case of entry to 
investigate, it overlooks the fact that the entry to investigate developed during an 
era when there was much greater union density and much less intensive public 
labour inspection.  The more recently developed entry for WHS purposes was 
basically modelled on entry for inspection as it stood under the FW Act in 2011. 

By its nature right of entry is contentious.  From the perspective of unions, entry is 
an essential part of the right to organise and represent.  Conversely, uninvited lawful 
access supresses normal property rights and can infringe what is sometimes called 
the employee right to freedom from association (implicit in the freedom of 
association).  Entry can be and is abused with little effective recourse because 
uninvited lawful entry is recognised as a contentious right, a suppression of other 
rights, and is read beneficially.  A legislative judgement is required which balances 
economic costs and normal civil property rights against a socially acceptable level of 
representation and disruption.   

Despite promising to ‘maintain the existing right of entry rules’377 prior to its 
election, the previous Government extended the ability for a union official to enter a 
private business for discussion purposes. Previously, the entering official’s union had 
to be bound by the applicable award or agreement, and this restriction conditioned 
the union’s eligibility rule.  Modern awards no longer bind unions but the removal of 
this condition where agreements are in place, as well as removing it where the 
award applies, removes any condition on eligibility.  Unions with no previous history 
at a workplace, unionised or not, can now enter on the basis of an aspect of their 
coverage which overlaps, or is purported to.   

As a result, unions have greater scope to enter for recruitment and organising 
purposes, provided they are entitled to industrially represent at least one employee 
for whom the entry is related.378 ACCI believes that such entry for discussion 
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purposes should be conditional on the workplace at least having union members 
who actually invite the union to enter.  

The changes the previous Government made to the right of entry rules gave rise to 
much debate about both frequency of entry and the location of discussions. While 
the FW Act Review Panel made recommendations regarding these issues that 
suggested changes that made some re-balance to the competing rights 379, they 
were not taken up by the previous Government. 

Rather it amended entry rules in 2013 by:  

 giving the Commission the power to deal with disputes over frequency of 
entry (for discussions). However, the Commission can only make orders 
where the applicant employer or occupier can demonstrate ‘an unreasonable 
diversion of the occupier’s critical resources’380, that is, there is no 
excessively frequent entry if there is only a reasonable diversion of critical  
resources (read beneficially).The explanatory memorandum confirms this, 
describing the test as an ‘appropriately high threshold’; 

 removing the section empowering the Commission to deal with disputes 
about the location to hold discussions by making the lunch room the default 
location in the absence of agreement between the union and 
employer/occupier. 

 
ACCI notes the Fair Work Amendment Bill 2014 (Cth) is currently before the Senate and 
seeks to restore part of the earlier balance by narrowing the circumstances of entry. 

 
ACCI members will be providing further details outlining the experience of employers 
with respect to the right of entry framework and how it is particularly impacting 
some industry sectors and workplaces. ACCI commends this material and the 
accompanying recommendations of ACCI members to the Productivity Commission. 
 

ACCI’s fundamental position on provisions providing for right of entry is that they 
should be amended so that they reflect the pre-FW Act rules and restrictions. 
 

 

5.9 Transfer of business 

The Act introduced a new test for determining whether industrial instruments 
applying at the former employer’s enterprise transfer with an employee formerly 
employed there if (s)he accepts employment with the new employer. Much like the 
general protections regime, it was suggested that the intention of the previous 
Government in doing so was to simplify matters.381 However, the amendments in 
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the Act, purportedly for simplification, were in fact “designed to broaden the 
circumstances in which a transfer occurs…”382 
 
ACCI does not believe that the current transfer of business rules are good policy. 
Transfer of business allows change so long as there is no change.  The rules unduly 
restrict the capacity of employers to restructure their businesses, create a 
disincentive to outsource and for entrepreneurs to offer better ways of doing things 
to the market.  This has been discussed above with the discussion about the Fair 
Work Amendment (Transfer of Business) Act 2012, and its effective locking in of 
public sector terms and conditions of employment so as to remove or lessen the 
effective competition.  
 
Under the current workplace relations framework transfer of business is not 
confined to the transfer of industrial instruments, it imposes the transfer of existing 
and future legal liabilities accrued with the former employer onto a new employer. 
As ACCI indicated in its submission to the Senate Committee on the Fair Work Bill 
2008, feedback from employers indicates the effect of the changes to the former 
transmission of business provisions has been the following: 

 diminish the likelihood of a purchaser keeping on existing employees; 

 make it difficult for a purchaser to undertake changes to stabilise or 
restructure the business, or alter inefficient work practices; 

 increase the chances of industrial disputes on the sale of a business; 

 reduce the purchase price of commercial arrangements for the sale of 
business if inefficient work practices have to be inherited. 

 
The Productivity Commission Report into the Retail Industry indicated that business 
concerns over the new provisions should be monitored closely:383 
 

Whether, in the application of the Act, the appropriate balance is being 
struck, is a question that requires further evidence based on the experience of 
employers and employees and a careful weighing of the costs and benefits. 
Such an analysis is not feasible in the context of this inquiry, but the 
Commission considers that the operation of the transfer of business provisions 
should be closely monitored by DEEWR. If there is evidence of more 
widespread employer concerns, a more detailed investigation should be 
undertaken. 
 

The transfer of business rules sit poorly with the objects in s.3 (a) of the Act which 
intends laws that are flexible for businesses and promote productivity and economic 
growth.  
 
As with other significant changes introduced by the Act, they were not 
foreshadowed and in neither in their initial iteration with the enactment of the FW 
Act, and their expansion with the Fair Work Amendment (Transfer of Business) Act 
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2012, were they subject to the pre-legislative review process of the Office of Best 
Practice Regulation.  Both bills received the Prime Minister’s exemption.   The 
transfer of business rules disturbed established principles about transmission which 
had been developed by the High Court over many years, a fact confirmed by the FW 
Act Review Panel when it stated “The transfer of business provisions under the FW 
Act are a departure from the previous arrangements and are novel in many ways”.384 
 
ACCI does not accept the assertion of the former Minister in his Second Reading 
speech for the Fair Work Amendment (Transfer of Business) Act 2012 that as a result 
of the post-implementation of review into the FW Act “the overwhelming evidence 
suggests that the transfer-of-business provisions, which this government put in place 
in our Fair Work Act 2009, deliver a balanced framework that provides both fairness 
and flexibility to both employees and employers.385”  
 
Indeed, the FW Act Review Panel was not moved to reach such firm conclusions 
about the balance of fairness and flexibility on the evidence before it. It recognised 
additional cost, complication and complexity for business, but was much less sure 
about the balance:  
 

 “It is not possible to accurately estimate the number of businesses that have 
been affected by the changes to the transfer of business provisions. On our 
analysis, the new provisions are likely to have resulted in transitional costs to 
some employers as they adjust to the new regulatory framework, although 
exactly how much is difficult to estimate. The new provisions also place some 
additional burden on some employers in that they expand the circumstances 
in which a transfer of business will be considered to have occurred. Again, the 
magnitude of this cost is difficult to estimate, and must be weighed against 
the clear benefit to employees, along with the employer’s capacity to 
neutralise any additional costs by applying to FWA.”  

  

 “The new provisions may make outsourcing and insourcing more complicated 
or expensive for businesses, which may have an impact on decisions to go 
down this path. However, the evidence is inconclusive.”  

  

 “If the additional complexity outweighs what are considered to be substantial 
cost benefits available through outsourcing, there may be a reduction in the 
practice. However, it is not clear from the evidence, and probably too early to 
tell, if this has occurred.”386  

 
To some extent the understandable caution of the Panel misses the point.  If the 
transfer of instruments and entitlements is expanded over a wider range of 
circumstances and a wider range of liabilities associated with accrued service with 
the former employment transfer, consequences can only fall a number of ways: 
reduced numbers of transfers, reduced benefits from transfers or reduced take up of 
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former employees.  The question then is whether the “protections” extended by the 
transfer regime justify the costs to the economy.    
 
ACCI does not think so. The former “transmission of business” provisions under the 
predecessor federal legislation which provided for “transmission of business” were 
intended as anti-avoidance provisions to deter employers from transferring 
employees into what was essentially the same business to avoid the operation of an 
agreement or a respondency based award and over time the High Court, developed 
rules, which (subject to the emergence of grey areas) were understood, more 
balanced, workable and did not act as a major disincentive for innovation nor for 
incoming employers to take on existing staff.  
 
The existing transfer of business rules should be restored to the former longstanding 
provisions and there should be a maximum time limit for transferring industrial 
instruments. 
 

ACCI recommends that the existing transfer of business rules should be re-aligned 
with the former longstanding provisions under the Workplace Relations Act 1996 
(Cth) and there should be a maximum time limit for transferring industrial 
instruments.  

5.10 Long service leave 

The Productivity Commission has accurately identified issues relating to long service 
leave entitlements. The experience of ACCI and its members during the process of 
Award Modernisation, when various federal and state entitlements were 
consolidated, was largely unsatisfactory. The results tended to be common 
standards with increased costs for employers.  
 
The overwhelming majority of employers only operate in one jurisdiction so it is 
reasonable to ask whether the transitional costs they would incur if a national long 
service leave standard was introduced, are justifiable.  
 

ACCI would not be able to support the establishment of a national long service 
leave standard that would impose additional costs on businesses which would be in 
no better position as a result.  
 

 

5.11 International labour standards 

ACCI has been an active and strong participant in international labour relations 
bodies, including the ILO, International Organisation of Employers (IOE) and OECD.   
 
Turning directly to labour regulation ACCI believes that international labour 
standards should only be set in the ILO, and not by or in other cross national 
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organisations.  International labour standards intrude, they put acceptable floors on 
conditions and the regulation of employment, and so far as possible because of the 
need to assess what is “acceptable” these should be set with the maximum of 
international agreement.  Standards are intrusions into the market and civil rights 
and freedoms.  International labour standards rule out areas of competition which 
are regarded as inappropriate or unacceptable, supress some persons’ civil and 
economic rights and also impose obligations onto governments.  
 
Member states are conditioning their potential legislative capacity and there is a 
ceding of national sovereignty.  
 
What is acceptable and appropriate given its economic cost and the diversity of 
national economic circumstances, social development and culture is a complex act of 
judgement.  The tripartite nature of the ILO and the expectation that member states 
will take up and comply with the standards which the ILO sets reduces the influence 
of sectional and border bound national interest on the content of standards. 
 
Despite the emphasis on broad international agreement about the setting of 
International Labour Standards the reality is that few are made with unanimous 
consensus and they will not always fit local needs and legislation, and this can be for 
legitimate reasons as well as not. 
 
In the case of developed economies with developed labour law, labour inspection 
and labour practices, aspects of an international labour standard may not be 
appropriate because of the way that local law and practice operate, rather than any 
deficiency in the protection of those in the labour market.    
 

ACCI believes that domestic labour relations policy and practice is appropriately 
determined by domestic decision makers and international instruments should not 
be ratified unless appropriate to local circumstances.387  
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6. KEY TERMS 
1993 System System created by the Industrial Relations Reform Act 1993 (Cth) 

2012 
Amendments 

Amendments contained within the Fair Work Amendment Bill 
2012 

ABCC Australian Building and Construction Commission 

ACCC Australian Competition and Consumer Commission 

ACCI’s Policy 
Blueprint 

ACCI, “Modern Workplace: Modern Future – A Blueprint for the 
Australia Workplace Relations System 2002-2010”, 2002 

AIRC Australian Industrial Relations Commission 

AFPCS Australia Fair Pay and Conditions Standard under the WR Act  

AWA Australian Workplace Agreement made under the WR Act 

BOOT The ‘better of overall test’ under the FW Act 

CCA Competition and Consumer Act 2010 (Cth) 

Competition 
Review Draft 
Report 

The Australian Government Competition Policy Review, 
Competition Policy Review, Draft Report September 2014 

ECA Employment Contracts Act 1991 (NZ)  

FW Act Fair Work Act 2009 (Cth) 

FW Act Review 
Panel 

Body appointed by the previous Government to conduct a two-
year post implementation review of the FW Act, resulting in the 
report: 
‘Towards more productive and equitable workplaces: An 
evaluation of the Fair Work legislation’ 

FWA Fair Work Australia. Industrial tribunal created under the FW Act 
which was to become known as the Fair Work Commission. 

FWC Fair Work Commission. Australia’s national industrial tribunal. 

ILO International Labour Organisation 

IMF International Monetary Fund 

NCVER National Centre for Vocational Education Research 

NDT The ‘no-disadvantage test’ under the WR Act 

OECD Organisation for Economic Co-operation and Development 

PIR 2012 post-implementation review of the FW Act 

PIR Report  The report ‘Towards more productive and equitable workplaces- 
An evaluation of the Fair Work legislation’ resulting from a Post-
Implementation Review (PIR) of the FW Act in 2012 

Productivity 
Commission 
Report into the 
Retail Industry 

Productivity Commission 2011, “Economic Structure and 
Performance of the Australian Retail Industry”, Report no. 56, 
Canberra. 

RBA Reserve Bank of Australia 

SB Code Small Business Fair Dismissal Code 

WorkChoices 
Laws 

Amendments to the WR Act by the Workplace Relations 
Amendment Act 2005, that came into effect on 27 March 2006. 

WR Act Workplace Relations Act 1996 (Cth) 

WR Framework Australia’s workplace relations framework 
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7. ABOUT ACCI 

7.1 Who We Are 

The Australian Chamber of Commerce and Industry (ACCI) speaks on behalf of Australian 
business at a national and international level. 
 
Australia’s largest and most representative business advocate, ACCI develops and 
advocates policies that are in the best interests of Australian business, economy and 
community.  
 
We achieve this through the collaborative action of our national member network which 
comprises: 
 

 All eight state and territory chambers of commerce 
 29 national industry associations 
 Bilateral and multilateral business organisations. 

 

In this way, ACCI provides leadership for more than 300,000 businesses which:  
 

 Operate in all industry sectors 
 Includes small, medium and large businesses 
 Are located throughout metropolitan and regional Australia. 

7.2 What We Do 

ACCI takes a leading role in advocating the views of Australian business to public policy 
decision makers and influencers including: 
 

 Federal Government Ministers & Shadow Ministers 
 Federal Parliamentarians   
 Policy Advisors 
 Commonwealth Public Servants 
 Regulatory Authorities 
 Federal Government Agencies.  

 
Our objective is to ensure that the voice of Australian businesses is heard, whether they 
are one of the top 100 Australian companies or a small sole trader. 
 
Our specific activities include: 
 

 Representation and advocacy to Governments, parliaments, tribunals and policy 
makers both domestically and internationally; 

 Business representation on a range of statutory and business boards and 
committees; 
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 Representing business in national forums including the Fair Work Commission, 
Safe Work Australia and many other bodies associated with economics, taxation, 
sustainability, small business, superannuation, employment, education and 
training, migration, trade, workplace relations and occupational health and 
safety; 

 Representing business in international and global forums including the 
International Labour Organisation, International Organisation of Employers, 
International Chamber of Commerce, Business and Industry Advisory Committee 
to the Organisation for Economic Co-operation and Development, Confederation 
of Asia-Pacific Chambers of Commerce and Industry and Confederation of Asia-
Pacific Employers; 

 Research and policy development on issues concerning Australian business; 

 The publication of leading business surveys and other information products; and  

 Providing forums for collective discussion amongst businesses on matters of law 
and policy. 
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ACCI MEMBERS  

 
ACCI CHAMBER MEMBERS: ACT AND REGION CHAMBER OF COMMERCE & INDUSTRY 

BUSINESS SA CHAMBER OF COMMERCE NORTHERN TERRITORY CHAMBER OF 

COMMERCE & INDUSTRY QUEENSLAND CHAMBER OF COMMERCE & INDUSTRY 

WESTERN AUSTRALIA NEW SOUTH WALES BUSINESS CHAMBER TASMANIAN CHAMBER OF 

COMMERCE & INDUSTRY VICTORIAN EMPLOYERS’ CHAMBER OF COMMERCE & 

INDUSTRY ACCI MEMBER NATIONAL INDUSTRY ASSOCIATIONS: ACCORD – HYGIENE, 

COSMETIC AND SPECIALTY PRODUCTS INDUSTRY AIR CONDITIONING & MECHANICAL 

CONTRACTORS’ ASSOCIATION AUSTRALIAN BEVERAGES COUNCIL AUSTRALIAN DENTAL 

INDUSTRY ASSOCIATION AUSTRALIAN FEDERATION OF EMPLOYERS & INDUSTRIES 

AUSTRALIAN FOOD & GROCERY COUNCIL ASSOCIATION AUSTRALIAN HOTELS 

ASSOCIATION AUSTRALIAN INTERNATIONAL AIRLINES OPERATIONS GROUP AUSTRALIAN 

MADE CAMPAIGN LIMITED AUSTRALIAN MINES & METALS ASSOCIATION AUSTRALIAN 

PAINT MANUFACTURERS’ FEDERATION AUSTRALIAN RETAILERS’ ASSOCIATION 

AUSTRALIAN SELF MEDICATION INDUSTRY BUS INDUSTRY CONFEDERATION CONSULT 

AUSTRALIA HOUSING INDUSTRY ASSOCIATION LIVE PERFORMANCE AUSTRALIA MASTER 

BUILDERS AUSTRALIA MASTER PLUMBERS’ & MECHANICAL SERVICES ASSOCIATION OF 

AUSTRALIA (THE) NATIONAL BAKING INDUSTRY ASSOCIATION NATIONAL ELECTRICAL & 

COMMUNICATIONS ASSOCIATION NATIONAL FIRE INDUSTRY ASSOCIATION NATIONAL 

RETAIL ASSOCIATION OIL INDUSTRY INDUSTRIAL ASSOCIATION PHARMACY GUILD OF 

AUSTRALIA PLASTICS & CHEMICALS INDUSTRIES ASSOCIATION PRINTING INDUSTRIES 

ASSOCIATION OF AUSTRALIA RESTAURANT & CATERING AUSTRALIA VICTORIAN 

AUTOMOBILE CHAMBER OF COMMERCE 

 

 


