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instead of industry participants may result in theoretical rather than practical solutions to 
day to day member needs. 

To operate at its best, the Expert Panel needs to consist of members with up to date 
knowledge and expertise on the workings of the superannuation industry and the relevant 
issues to incoming members. It is unrealistic to expect Panel members to refrain from 
working within the superannuation industry when the Panel is not in session. 

The Draft Report alludes to an intention to have a revolving and updated membership on the 
Expert Panel. However, the small pool of viable candidates makes this difficult to achieve. 

3.8 Government Affiliation 

We note that the Draft Report has already identified that the Expert Panel will not sit within 
APRA or ASIC due to the competitive assessment nature of the selection. The Draft Report 
instead suggests that the Expert Panel will be overseen by and accountable to the Australian 
Government. 

This raises the question of whether a new or existing subsidiary of the Government will 
administer oversight of the Expert Panel. The Committee suggests similar considerations to 
apply to any other Government subsidiary that the Expert Panel may report to. 

Government control would necessitate considerable resources and likely result in confusion, 
politicisation or conflicts regarding the role Government will play in setting policy while 
mediating and overseeing the Expert Panel. An independent statutory body would be a more 
suitable alternative to oversee the Expert Panel, should this route be pursued. 

3..,_2. 'Moral expectation' on the Government 

While the Draft Report is silent on specifics, any perceived failure on the part of the Expert 
Panel will be undoubtedly linked to the Government. A 'moral expectation' may arise for the 
Government to make good any losses suffered by funds, employers or employees as a result 
of the Expert Panel's decisions. 

Even if the Expert Panel was exempted from liability, consideration needs to be given to the 
'moral expectation' that this creates for the Government to make good any losses suffered 
by employers or employees who contributed to a MySuper product recommended and 
selected by the Expert Panel. 

3...1.Q Application to defined benefit funds 

The Commission should consider how defined benefit funds would be accommodated within 
each of the models. Defined benefit funds fulfil an important function (and ensure 
consumers do not bear investment risk), but it would be difficult for the Expert Panel to 
compare a defined benefit fund with an accumulation fund. 

Further, the Commission should be mindful of the impact on defined benefit funds and their 
ongoing viability if they were to be excluded from being default funds for new default 
members. For example, a defined benefit fund that ceases to be a default fund for new 
default members would experience a progressively ageing cohort of members with flow on 
effects to the cost of insurance and funding and operational costs. At its worst, these effects 
may adversely affect the ongoing viability of that fund to the detriment of the remaining 
members over the medium term. 
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Defined benefit funds might also struggle to accept contributions from members from all 
industries, especially if their employers have not entered into funding agreements with the 
trustee. 

3.11 Application to non-public offer and public sector superannuation funds 

Not all funds that wish to receive default contributions would necessarily have the 
appropriate Registrable Superannuation Entity (RSE) licence authorisation to accept 
contributions from non-standard employers - in particular, funds that do not have a public 
offer authorisation . 

Indeed, even if a fund did have the necessary authorisation, it may not wish to accept 
contributions from members other than its existing industry or target market. This may be 
the case for where for example, the specific features of the fund have been tailored to a 
particular industry (e.g. insurance, investments etc.). The fund may not be able to accept 
contributions for other reasons - take for example public sector funds that are restricted by 
legislation. 

The Committee questions whether these funds will have the opportunity to continue to 
accept new default members only in their existing industry or target market or would the 
fund be excluded from consideration by the Expert Panel if it wished to do so? 

3.12 Transitional issues 

Consideration should also be given to the implications of fund changes in the interim 
between Expert Panel reviews. The Committee questions how the Expert Panel will respond 
to the loss of key people, fund wind-ups, substantial changes in investment strategy, 
substantial underperformance, insolvency, loss of AFS or RSE licence, fund mergers and 
other serious regulatory concerns. For example, will the listed/winning fund be taken off the 
recommended or selected list, re-evaluated or will a fund not on the list be upgraded? 

4. Assisted choice models - Model 1 (employee choice) and Model 2 
(employer choice) 

The simplification and selection of default funds into a narrow list or filter aim to encourage 
members to make more active, educated choices regarding their superannuation. However 
the Commission should consider the unintended consequences of providing employees and 
employers with a list of recommended default funds. 

The shortlist and filters provided to employers and employees will be assessed on whether 
they are a 'good' fund . The Expert Panel will need to frequently assess what will be 
categorised as a 'good' fund to uphold member interests. A continuous review process is 
therefore necessary to align 'good' with market context and members goals. For instance, a 
fund that had invested in (for example) CDO's immediately before the Global Financial Crisis 
may have been considered a 'good' fund based on its returns at that time. 

A low threshold list will negate the filtering aims that the Commission aims to achieve. 
However too high a threshold will force standardisation among fund options, limiting the 
specificity that is integral to member interests (demographics, saving goals, expectations 
etc.) taking away the strength that diversification adds to the superannuation industry. 
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The list may also reduce the likelihood that employees and employers will take a proactive 
and informed approach to superannuation on the basis that the Expert Panel has assumed 
the responsibility for conducting the necessary due diligence for them to make a selection. 

The preference for standardised funds will likely exclude niche funds that target specific 
industries or member groups. This is detrimental to member interests who require different 
options to suit their needs. 

The emphasis on new default members also shifts product focus towards appealing to young 
people first entering the workforce rather than meeting the needs of all members regardless 
of their life stage. 

5. Submission on the tender/auction model - Model 3 (tender) and 
Model 4 (fee-based auction) 

A tender or fee auction model will reshape Australian superannuation by introducing a 
competitive process to the default scheme. The Committee believes the Commission should 
consider the effects of low fees, a finite pool of products and the Chilean case study. 

The emphasis on fees and costs when assessing and selecting the most appropriate default 
products for members, actively encourage funds to prioritise fee reduction at the expense of 
other areas. 

Although these models may increase competition, they will more likely impede innovation 
and optimal investment by encouraging short-termism. Such a focus contradicts the long 
term nature of the superannuation industry. 

Selecting funds based on member fees also encourages the homogenisation of available 
products that will favour a 'no frills' approach over tailored default products that serve the 
Members' best interests. The pursuit of lower fees to the detriment of qualitative factors 
jeopardises the quality of systems, services, investments and returns for funds and 
members. 

One of the major weakness of these Models (and, in particular, Model 4) is that they will only 
be able to achieve their stated aim if the Expert Panel is provided with accurate and reliable 
data on the true costs of the tendering funds. 

The Commission may be aware that ASIC has recently issued Regulatory Guide 97 (RG97J in 
an attempt to standardise fee and cost disclosure. However, even this exercise has shown 
that it is extremely difficult (if at all achievable) to accurately compare costs of 
superannuation funds. For example, one of the unintended consequences of RG97 is that 
funds investing directly in property appear more expensive than funds investing in property 
indirectly (through collective investment vehicles). 

Another major weakness of Model 4 is that it focusses only on fees and does not consider 
the relative value enjoyed by member for those fees. For example, funds with an active 
investment strategy will almost certainly be more expensive than funds with a passive 
investment strategy, even though they may deliver returns that offset the additional fees. 

Models 3 and 4 may, therefore, have the unintended consequence of discouraging funds 
from adopting investment strategies, or investing in assets or sectors, that will make them 
appear more expensive even though doing so may yield better returns and be in the best 
interests of members. 
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