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The Evolution of a Workable Scheme for End 
Point Royalties for Plant Varieties 

Introduction 

P 
!ants in Australia can be intellectual property protected by patents 
under the Patents Act 1990 (Cth) (Patents Act) and plant breeder's 
rights (PBR) according to the International Convention for the 

Protection of New Varieties of Plants (UPOV Convention) compliant with 
the Plant Breeder's Rights Act 1994 (Cth) (PER Act). 1 In dealing with 
the patent or PBR, the rights holder can collect royalties- these are an 
amount associated with the patent or PBR- as consideration to use the 
right, for the right to use the right, for information and knowledge about 
the patent or PBR, and the supply of assistance to exploit the patent or 
PBR. 2 

'I he royalties on protected plant materials were 
traditionally determined as part of an agreement 
between the right holder (or the assignee or 
licensee) and the purchaser at the time of purchase. 
1he End Point Royalty (EPR)3 is an alternative to 
this model applying not at the point of purchase 
but on the outcomes from exercising the patent 
or PBR- either on the sale ofhan•ested material, 
or the sale of products made from the harvested 
material.4 1he EPR is then calculated either as a 
periodic payment imposed on the grower directly 
by the patent or PBR holder (or their licensee or 
assignee) based on reported harvested materials, 
or an automatic deduction imposed on growers 
when they deliver their han•ested materials to 
traders (and then paid by the trader to the patent 
or PBR holder).5 In each case, the EPR is calculated 
according to the amount of harvested materials 
rather than the materials purchased at the time of 
first sale. 

In the 1990s, EPRs were considered to be desirable 
because they would "encourage more rapid 
adoption of a new variety", "increase revenue 
to support plant breeding programmes", and 
"encourage fiirther private investment in crop 
improvement" .6 Most significantly: 

EPRs have the benefits of reducing upfi"ont seed 
costs for growm~ overcoming loss of sales through 
former's privilege ... and shming the risk of crop 
foi!ure between growers and PBR owners/ 

1he purpose of this article is to review the 
development of EPRs as an alternative model for 
royalties to the traditional point of sale royalty 
models and the institutional architecture that has 
been implemented through law that enables EPRs 
as a means of collecting royalties. EPRs have now 

matured in Australia and it is timely to reflect on 
the current arrangements and perhaps consider the 
longer-term consequences of these de\'elopments. 

The article is structured as follows: 'lhe first part 
places the EPR arrangements within the statutory 
scheme for patents under the Patents Act and PBRs 
under the PBRAct. 1he following parts trace the 
evolution of the PBR scheme to accommodate 
EPRs and consider the approaches of the various 
Primary Industries am! Energy ReJertrcb and 
Development Act 1989 (Cth), and the Research and 
Development Corporations (RDC'.s) to EPRs. lhc 
final part sets out a discussion. 

'TI1e article concludes that, despite a series of 

legislative de\'elopmcnts to enable EPRs under 
the PER Act. these were not necessary and that 
the impetus has come from certain of the RDCs, 
as a generalisation, educating growers about 
the benefits of EPRs, assigning unique grower 
identifiers, streamlining contractual arrangements, 
and providing science-based information to 
growers about the growing characteristics of the 
EPR-protected varieties, Finally, some of the fiuure 
challenges are considered. 

Current Patent Scheme 

Under the Patenfi Act, a standard patent8 is personal 
property that can be assigned and licensed to 
others,9 that is the "exclusive right to "exploit 
the invention and to authorise another person to 
exploit the invention", where "exploic" includes: 

(a) \l1here the invention is a product- make, hire, 
sell or otherwise dispose of the product, offir to 
make, sell hire or otherwise dispose of it, use 



or hnport it, or keep it for the purpose of doing 
any of those things; or 

(b) \Vhere the invention is a method or process 
-use the method or process or do any act 
melltioned in pamgraph (a) in respect of a 
product resulting from such use. 10 

Any plant materials may be patented if the 
threshold criteria are satisfied, 11 and patents are 
routinely granted for whole plants and parts 
or components of plants. Significantly, for the 
purposes of this article, patents over whole plants 
and parts or components of plants allow the holder 
to exercise their "exclusive rights" until the patent 
exhausts. 'lhis does not happen as long as the 
patent holder (or the assignee or licensee) only gh•es 
away less that the whole interest in the patent and 
docs not extend to the progeny (a remaking of the 
invention).12 Significantly; the patent's "exclusive 
rights" enable the patent holder (or the assignee or 
licensee) to impose conditions of the purchase of 
plant materials at the point of sale, including EPR 
arrangements. 

Current PBR Scheme 

Under the PBRAct, a PBR13 in a "plant variety", 14 

is "personal property" that can be assigned and 
licensed to others,l5 that is the "exclusive right": 

Subject to this Act, to do, or to license another 
person to do, the following acts in rel.ation to 
propagating material of the variety: 

(a) produce or reproduce the material,· 

(b) condition the material for the pmpose of 
propagation; 

(c) offir the material for sale; 

(d) sell the material; 

(e) import the material; 

(f) export the material,· 

(g) stock the material for the purposes described in 
paragraph (a), (b), (c), (d), (e) or 

(/).1' 
1hese "exclusive rights" in some circumstances 
extend to essentially derived varieties, 17 certain 
dependent plant varieties, 18 harvested material'9 and 
products obtained from harvested materials.10 1hese 
"exclusive rights" do not apply to acts done privately 
and for non-commercial purposes, for experimental 
purposes, or for the purpose of breeding other plant 
varieties/' to the conditioning and using of farm 
saved seed,22 acts done by a person authorised by or 
under a law of the Commonwealth or of a State or 
'ICrritory with adequate "equitable remuneration",23 

where not all reasonable steps to ensure reasonable 
public access to that plant variety has been made/4 

and where the PBR has exhausted.25 1he relevant 
provisions, in respect of"harvested material", and 
subject to a farmer seed saving provision/6 are: 

If 
(a) propagating material of a plant Mriety cot1ered 

by PER is produced or reproduced without the 
authorisation of the gmntee; and 

(b) the grantee does not have a reasonable 
opportunity to exercise the grantee's right in 
relation to the propagating material; and 

(c) material is ban,ested fiwn the propagating 
material; 

and: 

If 

section II [the PER's "exclusit'e rights') 
opem tei as if the harveJted material were 
propagating material.27 

(a) propagating material of a plant 11rtriety coz,ered 
by PBR is produced or reproduced without 
authorisation of the grantee; and 

(b) the grantee does not have a reasonable 
opportunity to exercise the grantee's rights in 
rel.ation to the propagating material; and 

(c) material is han,ested fimn plants grown fimn 
the propagating material but the grantee does 
not htwe, in the circumstances set out in section 
14, a reasonable opportunity of o:ercising the 
grantee's tighu in the harvested material,· and 

(d) products are madejiwn the harveJted material; 

section 11 [the PER's "exclmive right/7 
operates as if those products were propagating 
material. 28 

1he PBR Act also provides an exemption for 
"farm saved seed" (really meaning all "propagating 
material" and not just seeds) if: 

(a) a person engaged in forming activities 
legitimately obtaim propagating material 
of a plant variety covered by PER either by 
purchase or by previous operation of this 
section, for use in such activities; and 

(b) the plant variety is not included within a 
taxon declared [by the Plant Breed-er's Rights 
Regulations 1994 (Cth)j29 to be a taxon to 
which this subsection does not apply; and 

(c) the person subsequently han,rsts fi.trther 
propagating material fiwn plants grown jiwn 
that first-mentioned propagating material; 37 
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the PER is not infringed by: 

(d) the conditioning of so much of that further 
propagating material as is required for the 
person's use for reproductive purposes; or 

(e) the reproduction of that further propagating 
materialJO 

1hc "farm saved seed" exemption is fairly 
narrow as the only "exclusive rights" exempted 
are the "reproduction" and "conditioning" for 
"reproduction". 1he other "exclusive rights" of 

producing, conditioning for producing, oflering 
for sale, selling, importing, exporting and 
stock for these purposes remain. Further, the 
limiting of the conditioning to "for the person's 
use for reproductive purposes" means that "the 
reproduction of that fiuther propagating material" 
is also confined to "for the persods use for 
reproductive purposes". In effect, the "farm saved 

seed" really only allows re-using the "propagating 
material" for personal use.31 1his may be limited 

to only the first generation materials as subsequent 
farm saved seed generations may again be treated as 
"han•ested materials" subject to the PER's "exclusive 

rights'.32 Any other dealings beyond personal use 
require the permission of the PER holder. 

Significantly, for our purposes, the PER's "exclusive 
rights" enable the PER holder {or the assignee or 
licensee) to impose conditions of the purchase of 
plant materials at the point of sale, including EPR 
arrangements. 

Evolution of the PBR Scheme to Accommodate 
EPRs 

1he original legislative intervention in this area was 
the Plant Varieties Act 1987 (Cth) that followed 
a detailed consideration of the competing issues 
relating to the desirability of a scam tory schemeP 
1he main concerns driving legislation was access to 
desirable foreign plant materials and "an incentive 
for the private sector in Australia to become more 
active in plant breeding'' .34 1he resulting Plant 
Variety Rights Act 1987 (Cth) was itself a long
fought compromise.35 

Following Australia joining the UPOV Convention 
in 1989, and then the revision of the UPOV 

Convention in 1991,36 and various legislative 
amendments,37 the PBR Act replaced the Plant 
Varieties Act 1987 (Cth).38 1he PBRActwas 
drafted to conform to the revised 1991 UPOV 
Convention, and various other changes "to 
introduce other provisions that would further 

increase the efficiency of the plant variety rights 

scheme".39 Some of the key changes in the 1991 
UPOV Convention that were incorporated in the 
PBR Act were:40 

(a) Extending the scope of the PBR by 
specifying the "exclusive rights" exercisable 
by the PRB holder in addition to producing, 
reproducing, selling and licensing the 
"propagating material" to including 
condition the material, oftering the material 
for sale, exporting and impairing the 
material, and stocking the material for any 
of these purposesY 

(b) Extending protections from just 
"propagating material" also to include 
"harvested material" and the "products 
made from harvested material"Y 

(c) Extending the PBR beyond the first 
sale where the "grantee does not have 

a reasonable opportunity to exercise 
the grantee's right in relation to" the 
"propagating material" and "harvested 
material".43 

'lhe PBRAct was later amended by the Plant 
Breeder's Rights Amendment Act 2002 (Cth) to 
avoid an interpretation of the PBR that allowed 
"some 90 per cent ofPBR protected grain varieties 
in Australia pass through the commercial system 

without the PBR breeder having any opportunity 
to seek reward for their innovation".44 1he PBRAct 
had provided an exemption that acts done with 
the "propagating material" for use "as a food, food 
ingredient or fncl" or "for any other purpose that 
does not involve the production or reproduction of 
the propagating material" was not an infringement 
of the PBR45 

At the same time, another amendment allowed 
a person authorised by a law (such as a statutory 
marketing authority) to infringe the PBR using 
"propagating material" and then pay "equitable 
remuneration" ,46 At the time of the amendments, 
the Australian Government asserted that the "[a] 
gricultural indusuy is anticipating the introduction 
of the amendments positively as they will 
facilitate commercial arrangements based on plant 
breeder's rights, including through a system of 
end point royalties"Y The PBRAct has had other 
amendments,48 albeit not in material ways for the 
purposes of this artide.49 

The basic scheme that enables EPR under the PER 
Act was this provision for "exclusive rights" applying 
to "propagating material"50 and certain "harvested 
material" 51 where there has not been "a reasonable 



opportunity" to collect a royalty on "propagating 
material". 52 Importantly, the Plant Wtriety Rights Act 
1987 (Cth) had only addressed "exclusive rights" 
for "plants of that variety", "reproductive material 
of plants of that variety", "plants of that variety for 
sale", "reproductive material of plants of that variety 
for sale", "asexual plants of that variety", "asexual 
reproductive material of plants of that variety" and 
some of the fruit, flowers, or any other product 
of asexual plants. 53 By expressly recognising both 
"propagating material" and "harvested material" ,54 

the PBRAct confirmed that dealings with harvested 
products of the PBR protected plants (such as 
seeds, flowers, fruits, cuttings, and so on} was an 
object that attracted the PBR's "exclusive rights".55 

Added to this there was express recognition that 
royalties could be imposed after sale56 if there had 
not been "a reasonable opportunity" with the 
"propagating material".57 

\'V'ith this authority of the PBR under the PBR Act, 
the rights holder can limit any dealings with the 
subject matter of the PBR (including the "harvested 
material"} subject to agreement between the rights 
holder and the other party. Despite extending 
the PBR and the potential for EPRs to both 
"propagating material" and "harvested material", 
it is the basic "exclusive rights" over "propagating 
material" that founds agreements imposing EPRs.53 

1he EPR is then set out as a term of the agreement 
on the purchase of plam materials at the point of 
sa1e:59 

(a) ru a term requiring the purchaser to later 
declare how much "harvested material" 
was produced (other than as farm saved 
seed) and paying the PBR holder (or their 
agent} directly. This approach relies on the 
purchaser of the PBR protected materials 
properly declaring the amount of"harvested 
material" produced. 1he disadvantage of this 
approach is that the EPRs are not collected 
on materials that are not declared. 

(b) As an authorised deduction on the payment 
made on "harvested material" delivered 
to a selected collection agency (such as a 
bulk grain handler). 'Ihis approach relies 
on a centralised collection point properly 
identif)ring the PBR protected materials. 
1he disadvantage of this approach is that the 
EPRs are not collected on materials that arc 
not delivered to the centralised collection 
point. 

1he Patents Act was not beset with the perceived 
problems under the PBRAct as the patent docs not 
necessarily exhaust on first sale and the progeny 
seeds are within the scope of the invention because 
they are a re-making of the invention. 1his is a 
distinction between using the patent-protected 
product and making the patent protected product. 
1his distinction is necessary to avoid some 
important decisions that are likely to be significam 
in Australia as a consequence of the Australia
United States Free TJrtde Agreement.w 

In both the United States Supreme Court decisions 
of Quanta Computer Inc tJ LG Electrics Inc and 
United States v Univis Lens Co, the invention was 
embodied in the product and the licences were 
an attempt to limit the uses of the product.61 In 
contrast, the lower court decisions in Monsanto 
Company v Bowman, Monsanto Company v Scruggs 
and Monsanto Company v McFarling involved 
making the second-generation (or progeny} seeds.61 

Arguably, making is fundamentally different from 
using in the context of patents and exhaustion, and 
the authority of Quanta Computer Inc v LG Electrics 
Inc and United States v Univis Lens Co arguably 
docs not apply to making.63 The United States 
Supreme Court is presently considering an appeal 
in the Moman to Company v Bowman matter and 
seems likely to confirm the lower Court decision. 

\Vhile both patems and PBRs enable EPRs to 

be imposed, the efficiency and effectiveness 
of imposing EPRs has been addressed though 
structural adjustments in the plant breeding 
industries. \Vithout these structural adjustments 
steered by the RDCs) this would not have been 
possible. 1his is considered next. 

Plant Breeding Industry Structure 

1he majority of Australian plant agriculture 
depends on sclfpollinated field crops and annual 
pasture plants traditionally enabling f.1.rmcrs to 
maintain their own seed lines through on-farm 
plaming and seed saving.64 This has been the 
common practice because the growing and ripening 
conditions in Australia make on-farm planting a 
reliable source of saved seed for future growing.65 

'I his is in contrast with the European experience 
where ripening conditions make on-f.'lrm planting 
an unreliable source of seed for fiiture growing 
and so encouraged farmers to buy in seeds that has 
sustained a significant commercial breeding culture 
for field, horticulture and ornamental plants.66 

39 
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In the United States, a reliance on hybrid varieties 
of corn that imposed a natural (hybrid vigour) 
block on seed saving sustained a significant 
commercial breeding culture.67 'lhe result for 
Australian agriculture is that the ability of farmers 
to bulk up their own seeds for the self-pollinated 
field crops and annual pasture plants meant 
that only governmental breeding programs were 
sustainable.6S As a measure of these practices 
some estimates arc that up to 95 per cent of 
Australian wheat production relies on farm saved 
seeds.69 As a consequence, Australian agricultural 
research relies signifimntly on taxpayer fimding 
and has only slowly moved to a broader array of 
funding including a greater reliance on private 
fimding. 70 'lhis move has coincided with significant 

technology developments and the development of 
new institutions.71 It is these institutional changes 
establishing RDCs that have driven the adoption 
ofEPRs by facilitating their implementation and 

adoption. 

Through various evolutionary models, the current 
governmental arrangements under the Primary 
Industries and Energy Research and Deve/.opmmt 
Act 1989 (Cth) provide for RDCs.72 1hese 
RDCs essentially provide for a private sector-like 
corporation governed by industry and government 
experts that levy primary producers (and some 
processors), and then co-ordinate, among other 
things, a research investment strategy relying 
on the levy, some voluntary contributions and 
some co-investment from taxpayers.73 1hus, for 
example, the Sugar Research and Developmmt 
CorpomOon Regulations 1990 (Cth) established the 
Sugar Research and Development Corporation74 

as a Primmy Industries and Energy ReJearch 
and Development Act 1989 (Cth) RDC,75 that 
benefits76 from the levy imposed on "sugar cane 
produced in Australia ... and accepted at a sugar 
mill for processing"77 of 14 cents per tonne.78 

In recent times, the main change has been 
the transformation of some of the RDCs into 
industry-owned corporations operating under 
the Corpomtiom Act 2001 (Cth), enabling them 
to separate out their research activities from their 
marketing operations.79 1hus, for example, the 
former Horticultural Research and Development 
Corporation was replaccd80 by Horticulture 
Australia Limited [ACN 095 566 108] as a 
company declared by the Horticulture Marketing 
and Research and Development Services Act 2000 
(Cth) 81 that benefits82 from the levy imposed on 
"horticultural products ... produced in Australia 

... that arc ... sold by the producer or used by the 
producer in the production of other goods"83 of 
amounts per weight according to the horticultural 
products {almonds, apples, and so on).84 

In dealing with plams, the main RDCs address 
cotton (Cotton Research and Development 
Corporation (CRDC)),85 grains (Grains Research 
and Development Corporation (GRDC)),86 grapes 
(Grape and \Vine Research and Development 
Corporation {G\VROC)),87 sugar (Sugar Research 
and Development Corporation (SROC)),83 

miscellaneous agricultural plants (Rural Industries 

Research and Development Corporation 
(RIRDC))/'9 forestry {Forest and \Vood Products 
Australia (F\VPA)),90 and horticulture (Horticulture 
Australia Limited (I-IAL)).91 1hcsc organisations arc 

considered next to illustrate the various approaches, 
limitations and institutional infrastructure 

necessary to impose EPRs and the leading roles 
driving the adoption of EPRs by the CRDC and 
GRDC, and the moves towards EPRs by the 
RIRDC and HAL. 

Forest mul Wood Products A11Stl"lllin (FWPA) 

F\X'PA92 receives "forest industries products' levy 
funding93 from the Commonwealth for, in part, 
'marketing, promotion, research and development 
activities, or other activities, for the benefit of 
the Australian forestry industry'94 according to a 
'Funding Contract'.95 F\X'PA also receives matching 
funding from the Commonwealth for "research 
and development activities for the benefit of the 
Australian forestry industry and the Australian 
community generall}l' ,96 

F\X'PA is a not-for-profit unlisted public company 
limited by guarantee under the Corporations 
Act 200 I (Cth) formed in 2007 as an industry 
owned replacement for the former Forest and 
\Vood Products Research and Development 
Corporation.97 1he change was: 

... motivated by indmlly's desire to intemify the 
promotion of forest and wood products in an 
increasingly competitive marketplace, and to more 
effictit,e/y market its environmental credentials. 93 

1he "Funding Contract" provides that F\VPA 
can only spend the levy and matching fimds for 
"approved activities" that are "consistent with" a 
"Strategic Plan", the ''Annual Operating Plan", the 

"Guidelinei',99 and "in a manner that is otherwise 
efficient, eftective and ethical" .100 1he systematic 
breeding of plants for forest and wood products is 



dearly within the remit of the company's funding101 

and there is an active program ofbreeding.101 

The F\"X'PA "Strategic Plaii' and "Annual Operating 
Plan" require, among Olher things, an articulated 
"Research and Development Program", 103 and 
the firm must maintain an "Intellectual Property 
Management Plan''.tOi 1he current "Strategic 
Plan'' and ''Annual Operating Plan'' identif}, 
plant breeding as part of the cmnpan}ls priorities, 
including its investment priorities: "[glenetic 
improvement and delivery for increased wood yield 
and quality and for managing risks" .105 

1he "Annual Operating Plan" also provides: 

Company fimding policy is that all intellectual 
property created with HVPAfimding is 
owned by the research provide~; with FW'PA 
maiJJtaining an equity position in firture 
IP commercialisation incorne. One of the 
conditions of F\VPA fimdingfor R&D projects 
is that levy payers have a bmeficial right of 
access to final commercialised IE through 
either reduced or waived rOJ'alty structures or 
other such anrmgements that reflect the value 
of the levy fiaids prwided to F\VPA by the 
indust1y. 106 

F\VPA is also required to prepare an "Annual 
Repon" that addresses, among other matters, 
"intellectual property creation and protection, 
including management of intellectual property 
arising from research and development activities 
or acquired with funds'. 107 A review of recent 
annual reports shows that EPRs are not a feature 
of F\VPA's activitics. 108 'Ihis is almost certainly 
because the han'csted materials of forest industries 
products, such as trees, take a very long time to 
grow and collecting the EPR will be too far into 
the future.109 In most instances, this is likely to 
be after the 20-25 year PBR term110 expires. k a 
consequence, EPRs are not a realistic model for the 
forest industries products. 

Gmpe and \fliue Researcb aud Development 
Corpomtion (GlVRDC) 

The G\VRDC111 receives levy funding from the 
Commonwealth112 for "the industry in Australia 
concerned with the production of grapes for 
processing, other than processing by drying" 
(grape industry) and "the industry in Australia 
concerned with the storage, distribution, 
marketing and sale of grape product or with 
the making of wine" (wine industry). 113 1he 
G\VRDC also receives matching funding from 

the Commonwealth for some of the research and 
development activities. 114 'I11e fi.mctions of the 
G\XTRDC include "to investigate and evaluate 
the requirements for research and development", 
"to co-ordinate or fund the carrying out of R&D 
activities that are consistent with the annual 
operational plan prepared by the Corporation 
and in force at the time" and "to facilitate the 
dissemination, adoption and commercialisation of 
the results of research and development" .115 The 
G\"X'RDC is a Commonwealth authority under 
the Commonwealth AuthoritieJ am/ CompanieJ Act 
1997 (Cth) with various obligations to the Minister 
for Agriculture, Fisheries and Forestry and the 
Commonwealth Parliament.116 

'lhe G\"X'RDC's Strategic Research, Development 
and E-.:tension Plan 2012-17 and our Annual 
Operating Plan 2012-13 both articulate a research, 
development and extension (RD&E) "that sup pons 
a competitive Australian wine sector" .117 None of 
these documents specifically addresses intellectual 
property, and perhaps significantly, the Annual 
Report 2011-2012 provides that "the GWRDC 
holds no patents or other registered intellectual 
property" .118 \Vhile intellectual property is reported 
in commissioned research reports, this does not 
appear to be actively taken up by the G\VRDC. 
Like forest industries products, such as trees 
addressed above, vines take a long time to grow 
and collecting the EPR is a long way into the 
future. In many instances, this is likely to be after 
the 20-25 year PBR term119 expires. In the case of 
rootstock used for grafting desirable vines, there are 
no harvested materials. As a consequence, EPRs are 
not a realistic model. 

Sugar Research and Development Corporation 
(SRDC) 

'lhe SRDC120 receives levy funding from the 
Commonwealthlll for "the industry in Australia 
concerned with the production and processing of 
sugar cane, and the distribution, storage, marketing 
and sale of raw sugar".122 1he SRDC also receives 
matching funding from the Commonwealth for 
some of the research and development activities. 113 

1he functions of the SRDC include "to ilwestigate 
and evaluate the requirements for research and 
development", "to co-ordinate or fund the 
carrying out of R&D activities that are consistent 
with the annual operational plan prepared by 
the Corporation and in force at the time" and 
"to facilitate the dissemination, adoption and 
commercialisation of the results of research and 41 
development"' .124 1hc SRDC is a Commonwealth 
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authority under the Commonwealth Authorities and 
Companies Act 1997 (Cth) with various obligations 
to the Minister for Agriculture, 1-'isheries and 
Forestry and the Commonwealth Parliament.125 

As a parr of the SRDC's operations there is an 
active breeding program.126 1here does not, 
however, appear to be any interest in EPRs. 1his 
may be, in part, because sugar cane is planted from 
pieces of mature sugarcane {setts) that are planted 
using special machines which cut the mature cane 
into setts that are then mechanically placed into the 
prepared soils. After harvesting. the sugar cane then 
grows from the stubble left behind {the Ratoon 
Crop) that can be harvested and regrown three to 
four times. 

Rural Indush·ies Research and Development 
Corporation (RIRDC) 

'lhe RIRDC127 receives levy funding from 

the Commonwealth128 for a wide range of 
industries including the plant related "growing 
and harvesting of plants, grains, seeds, fruit or 
vegetables", "production of ... plant fibres", 

"growing, harvesting and processing of trees", 
and "production of animal feed". 129 'lhe RIRDC 

also receives matching fimding from the 
Commonwealth for some of the research and 
development activities.1.}{J 1he fimctions of the 

RIRDC include "to investigate and evaluate the 
requirements for research and development", "to 
co~ordinate or fund the carrying out of R&D 
activities that are consistent with the annual 
operational plan prepared by the Corporation 
and in force at the time" and "to facilitate the 
dissemination, adoption and commercialisation 
of the results of research and development. 131 'The 
RIROC is a Commonwealth authority under the 
Commonwealth Authorities and Companies Act 1997 
(Cth) with various obligations to the Minister 
for Agriculture, Fisheries and Forestry and the 
Commonwealth Parliament.132 

As a part of the RIRDC's operations there are 
active breeding programs, 133 albeit EPRs are only 
starting to be considered.13 i \Vithin the diversity of 
the RIRDC's broad interests there is starting to be 
some interest in EPRs.t35 

Horticulture Australia Limited (HAL) 

HALB6 receives "horticultural product" levy 
fimding137 from the Commonwealth for marketing 
and research and development133 according to 
a "deed of agreement".139 HAL also received 

matching fimding from the Commonwealth for 
certain research and development activities.140 

HAL is a not-for-profit unlisted public company 
limited by guarantee under the Corporrttions 
Act 2001 {Cth) formed in2001 as an industry
owned replacement for the former Horticultural 
Research & Development Corporation and 
Australian Horticultural Corporation.141 'lhe 
"deed of agreement" of 3 November 2010 provides 
that HAL may only apply the levy funding and 
matching Commonwealth finding according to a 
"Strategic Business Plan", an "Annual Operational 
Plan" and "Guidelines". 142 

1he systematic breeding of plants for horticulture 
products is clearly within the remit of the 
company's funding for "horticulture research and 
development projects" and the "carrying out, and 
coordination and funding for the carrying out, 
of horticulture [systematic experimentation or 
analysis] activities" .143 1here is currently an active 
program ofbreeding.144 1he ''deed of agreement" 
of3 November 2010 also requires HAL to have 
an "Intellectual Property Management Plan".145 

1he Plan has not yet been published by HAL 
and remains confidential.146 Perhaps surprising!}~ 
however, the "Strategic Business Plan", the ''Annual 
Operational Plan" and the "Guidelines" do not 
address intellectual property.147 Despite this, 
HAL has taken an important role in promoting 
EPRs and the broader education of growers about 
EPRs.14S 

Cotton Research and Development Corporation 
(CRDC) 

'lhe CRDC149 receives le\'Y funding from the 
Commonwealth150 for "the Australian industry 
concerned with the production, distribution, 
processing and sale of cotton" ,151 1he CRDC 
also receives matching fimding from the 
Commonwealth for some of the research and 
development activities.152 The fimctions of the 
CRDC include "to investigate and evaluate the 
requirements for research and development", "to 

co~ordinate or fimd the carrying out of R&D 
activities that are consistent with the annual 
operational plan prepared by the Corporation 
and in force at the time" and "to facilitate the 
dissemination, adoption and commercialisation 



of the results of research and development". 153 

1he CRDC is a Commonwealth authority under 
the Commonwealth Authodties and Companies Act 
1997 (Cth) with various obligations to the Minister 
for Agriculture, Fisheries and Forestry and the 
Commonwealth Parliament.154 

As a part of the CRDC's operations there is an 
actively supported breeding program, albeit only 
part fimded and administered by the CRDC.155 

"10 address the market failure in the late 1980s 
for breeding in the cotton industry the CRDC 
established a research program specifically directed 
to breeding improved cotton plants. 'I his proved 
successfi.tl and, with the release of new varieties 
(almost yearly), 156 and associated royalty sharing 
arrangements (addressed further below),157 the 
CRDC then withdrew.158 1he CRDC's breeding 
endeavours were superseded in 2007 with the 
Cotton Breeders Australia joint venture between 
the Commonwealth Scientific and Industrial 
Research Organisation (CSIRO) and Cotton 
Seed Distributors Ltd (a grower owned enterprise 
formed in the 1980s).159 

In effect, the market failure identified and 
addressed by the CRDC in the late 1980s had 
been resolved and the CRDC/CSIRO joint 
venture was the independent and active breeding 
program envisioned by the CRDC.160 'I he CRDC 
has since shifted to flmding new challenges posed 
by chat~ging climate and the "multi~enterprise 
production systems" (grO\Ving cotton as well 
as other crops in different seasons) so that the 
"emphasis for future R&D investment [is] to 
creating greater value for cotton post~farm~gate" .161 

Despite this change in major emphasis, the CRDC 
still flmds breeding programs to improve cotton 
plant varieties as a part of its strategic investments, 
and in particular, premium cotton varieties for the 
high value yarn market. 161 

Of particular interest for our purposes are the EPR 
arrangements for the CRDC funded breeding 
programs for which royalties are payable until 
2017,163 and the varieties made available from the 
Cotton Breeders Australia joint venture.164 1hese 
breeding programs essentially introduced patent 
protected genetic elements into cotton varieties 
bred to suit Australian agriculturallandscapes. 165 

This involved breeding agreement between the 
owners of the germ plasm, the owners of the 
proprietary genetic elements and the funders of 
the research introducing the proprietary genetic 
elements into the desirable germplasm, 1(>1! including 

agreement as to the division of royalties. 167 Farmers 
then purchase the seed for cropping according to 

an agreement and the payment of fees that include 
an option for EPRs. Cotton varieties with the 
proprietary clements "Bollgard II stacked with 
Roundup Ready Flex" illustrate the role and place 
ofEPRs.16s 

Before taking possession of seeds incorporating 
the proprietary elemems "Bollgard II stacked with 
Roundup Ready Flex'', the fanner is required 
to "complete and sign" the "Technology User 
Agreement".169 1hc farmer is assigned a unique 
number that is required for each purchase of 
seeds,170 and undertakes not to re~sell or supply 
seeds unless the farmer 'has a bona fide and 
reasonable belief that the purchaser intends to and 
will use it only as stock feed or for cotton seed oil 
production",17l to not save any seeds,171 and not to 
plant the seeds produced from the han•est. m By 

signing the agreement, the farmer also agrees to 
allow the owner of the proprietary elements access 
to the farm and any records for audits, surveys and 
inspections, 174 and to pay one of the following fees: 

(a) "Cotton Choices- Price discount"- A fixed 
price per hectare ($370) on the amount 
declared at the time of purchase and paid by 
a fixed date (28 February 2013).1'5 

(b) "Cotton Choices-late Crop Removal and 
Ewended Terms" -A fixed price per hectare 
($401) that is "is waived if [the] crop is 

removed due to hail, drought or other 
adverse conditions or events" and with 
a later fixed date for payment (31 July 

2013).'76 

(c) "COtton Choices-End Point Ro)'altiesfor 
cotton"- A fixed price per bale of harvested 
and ginned corton lint ($50/227kg bale) 
paid monthly.177 

\Vhere a farmer (or "Grower") elects the "Cotton 
Choices- End Point Royalties for Cotton" fee then 

the following term applies: 

Upon han1esting the Grower shall deliver all 
seed cotton produced on the F'llrm Unit to a 
Moman to dnignated ginning organisation. 
Monsanto shall inform the Grower of such 
designated ginning organisations fiwn time 
to time. Jhe Grower shall be respomible for 
making the necessmy arrangements with the 
designated ginning organiz.tttion for ginning 
the seed cotton. The Grower shall bear the costs 
of de/it1ering the seed cotton to the designated 43 
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ginning organization and the costs of ginning 
the cotton. 178 

1he farmer is also required to inform the 
"designated ginning organisation" ofinformation 
to identif)r the farmer179 that wm be used to cross 
match the identif}•ing information180 and report on 
the farmer's delivered han•est. 181 'lhe farmer is then 
required to pay the EPR according to the harvest 
delivered and measured as units of bales of ginned 
cotton lint ($50/227kg bale). 181 1he agent of the 
owner of the proprietary elements invoices the 
farmer for the EPR.18J 

Grains Resettrcb and Development Corporation 
(GRDC) 

1he GRDC184 receives levy funding from the 
Commonwealth185 for "the industry concerned 
with the production, processing, manufacture, 
distribution and sale of grains".186 1he GRDC 
also receives matching fimding from the 
Commonwealth for some of the research and 
development activities. 187 1he functions of the 
GROC include "to investigate and evaluate the 
requirements for research and development", "to 
co-ordinate or fund the carrying out of R&D 
activities that are consistent with the annual 
operational plan prepared by the Corporation 
and in force at the time" and "to facilitate the 
dissemination, adoption and commercialisation of 
the results of research and development" ,188 1he 
GRDC is a Commonwealth authority under the 
Commonwealth Authorities and Companies Act 1997 
(Cth) with various obligations to the Minister 
for Agriculture, Fisheries and Forestry and the 
Commonwealth Parliament.189 

As a part of the GRDC's operations there is an 
actively supported breeding program, albeit the 
GRDC has not had the same involvement in recem 
times. In the early 2000s, the GRDC moved to 
encourage market-based breeding programs and 
established a series of companies dedicated to 
plam breeding: Australian Grain Technologies 
Pty Ltd established in 2002; HRZ Wheats Pty 
Ltd established in 2003; and lnterGrain Pty Ltd 
established in 2007.190 GROC has also entered 
joim ventures (such as Arista Cereal TCchnologies 
Pty Ltd) and invested in other plant breeding 
enterprises (such as Canola Breeders \Vestern 
Australia Pty Ltd). 

As at 2012, GROC retains signific.."lnt shareholdings 
in Australian Grain Technologies Pty Ltd (39 
per cent), HRZ Wheats Pty Ltd (18 per cent), 
Arista Cereal Technologies Pty Ltd (21 per cent), 

InterGrain Pry Ltd (27 per cent), and Canola 
Breeders \'\'estern Australia Pry Ltd (39 per 
cent).191 GRDC also remains involved in pre
breeding activities192 and a range of other activities 
associated with breeding that "support effective 
competition by Australian grain growers in global 
grain markets, through enhanced profitabilily and 
sustainability".193 GRDC has also retained some 
breeding activity for minor crops where EPRs are 
not cqnsidered to be feasible. 194 

Of particular interest for our purposes has 
been the GRDC's role in advocating EPRs aild 
implementing the institutional changes to enable 
EPRs through its strategy to "[c]oordinate a 
national grains R&D agenda and portfolio" by 
'[w]ork[ing] with partners to tackle industry-wide 
issues such as ... value chain issues, including end 
point royalties'' .195 Particularly important has been 
GRDCs role in: 

(a) Streamlining the contracts between PRE/patent 
holders and growers- On the purchase of a 
variety covered by EPRs the grower enters 
into a contract with the PER/patent holder 
that allows the PER/patent to be exploited 
and establishes the obligation to pay the 
EPR. At this stage, there are different 
contracts for each of the participating PBR/ 
patent holders that are made available 
through the website http://variet;ycentral. 
com.au. For example, Australian Grain 
Technologies Pty Ltd provides an Indust1y 
Standmd PBR License Agreement that grants 
the licence, allows use, imposes obligations 
to keep records, make reports and pay EPRs, 
together with the EPR obligations including 
authorising the EPR to be collected.196 

(b) 1he adoption of EPR collection pmctices 
across the grains industry- The adoption of 
a common Grower EPR Harvest Declamtion 
Form that identifies the grower with a 
unique identity on the National Grower 
Registry. 197 1he declaration form then 
collects data about the total grain harvested, 
amounts of grain used on-farm, amounts 
stored fitture sales and amounts saved,193 

'lhe grower then uses the forms to calculate 
the EPR amounts payable with the amounts 
being either deducted from payments to the 
grower on delivery of the crop or invoiced 
to the grower by a royalty manager. 199 The 
major growers have also now agreed to use a 
single entity, SeedVise Pty Ltd, to negotiate 
and collect EPRs.200 



(c) 1be provision of variety performance 
information for growen to make informed 
choiceJ about tJttrieties- A website providing 
"access to independent results on the 
performance of recently released grain and 
field crop varieties from trials conducted 
across Australia".201 '!his site provides 
the data that allows EPR varieties to be 
compared with non-EPR varieties to 
determine whether the additional EPR is 
worthwhile for the particular grower. 

As a consequence of these arrangements, most new 
wheat varieties available in Australia are subject 
to EPRs and the GRDC continues to actively 
promote EPRs (in part through the EPR Steering 
Committee).201 

Discussion 

Plants pose a problem for commerce- in some 
circumstances, the plant is itself both the product 
(the harvested materials) and the means of 
producing the product (the propagating materials). 
'l11is means that buying the plant also buys the 
potential to make the plant and continue making 
the plant, potentially dulling the incentive to 
make and sell better plants because the innovator 
cannot capture and appropriate the values of the 
improvements.203 

For success in commerce, these dift-Crent attributes 
of the plant need to be scparated.20 i For outcrossing 
plants {such as maize), there is a natural means of 
exclusion in that fitturc generations of the plant 
tend to loose the desirable traits (hybrid vigour). 
For self-crossing and asexually propagated plants 
(such as wheat and sugar cane respectively), there is 
no natural means of exclusion and this has spawned 
the need for legal means of excludability in the 
form ofintellectual property applying to the plants 
(the propagating materials) and their products 
(the harvested materials)- the legally enforceable 
"exclusive rights" in certain dealings with the plant 
and its products. 

In Australia, the PBRAct has attracted the most 
attention for plant intellectual proper()', albeit 
the Patents Act remains important, and may be 
increasingly important as patents have broadly 
similar "exclusive rights" without the exemption for 
farm saved seeds found in the PER AcP05 and the 
limitation of the "exclusive rights'' to "propagating 
material" (and some "harvested material") rather 
than applying all parts and components of the plant 
variety.106 

1he analysis in this article shows that for both 
patent and PBR protected plants an EPR requires 
the "exclusive rights" coupled with a contract. 'I he 
"exclusive rights'' limit dealings with the plants and 
their products and the contracts then provide the 
machinery for the imposition and collection of the 
EPRs. The significance of the analysis in this article 
is to demonstrate that to make EPRs work requires 
both "exclusive rights" and the development of 
specific collaborative institutional arrangements 
through the RDCs. The analysis of the various 
RDCs shows that the leadership of the CRDC 
and the GRDC in the cotton and grains industry 
respectively has had a significant efFecr on the 
adoption of EPRs. 1hese examples also demonstrate 
the coordinating role of these RDCs (and HAL) 
in promoting and educating about EPRs, and 
then developing the contracting and information 
resources to implement EPRs. 

1he CRDC provides a model for dealing with 
patents (and PBRs) and EPRs, and the GRDC 
provides a model for dealings with PBRs and EPRs. 
EPRs are, however, not suitable for all sectors, with 
the G\VRDC and rootstocks and the F\VPA and 
trees being good examples of, respectively, plant 
varieties that have no harvested materials on which 
to impose and EPR or taking too long to grow to 
eft-Cctively collect an EPR. Despite the apparent 
successes for EPRs there remain some hurdles to 
achieve more successfi1l EPR arrangements for 
breeders. 

Some of these are now addressed. 

One of the challenges faced by EPRs in the grains 
industry was the deregulation of bulk wheat export 
marketing under the \l'/heat E-.;port Marketing Act 
2008 (Cth) and the Wheat Export Accreditation 
Schflne 2008 (Cth)l07 and of non-bulk wheat export 
(in bags and containers) under the \'(/heat Marketing 
Amendment Act2007 (Cth). 1l1e effect of this 
deregulation was to remove the single-desk export 
and marketing and in its place accredit numerous 
exporters so that breeders moved from dealing with 
a .single exporter to collect the EPRs to dealing 
with a multitude of exporters and a multitude 
of collection points.203 To a large extent, this has 
been resolved through developing collaborative 
institutional arrangements: a unique identity on 
the National Grower Registry; a common Grower 
EPR Harvest Declaration Form founding the billing/ 
invoicing arrangements; streamlined contracts made 
available through the website http://varietycentral. 
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com.au; and independent variety performance 
information made available to growers. 

1he positive outcome has been to effectively 
demonstrate the basic requirements for a workable 
and efl-ective EPR that might be broadly applied 
across the diflerent plant breeding sectors. At a 
minimum, this requires a means of identif}•ing 
growers using the protected plant varieties, a 
means of tracking the growing activities of growers 
using the protected plant varieties and acceptable 
contracts that bind growers within the EPR 
tracking and collecting scheme. 1he elegance of the 
wheat industry example is that the diflCrent and 
competing entities involved from growers to wheat 
handlers have been able to agree to sufficiently 
uniform arrangements for the EPR system to work 
in practice. 1his is undoubtedly a model for the 
expansion of EPRs into other agricultural sectors. 

There remain, however, weaknesses in the existing 
EPR scheme whereby some EPRs are not being 
paid to PBR {and patent) holders:209 

A number of factors may contribute to inaccurate 
or mis-declaration of grain variety at point of 
delivery. Factors include industry structure, end 
point use (animal or human food) and lack of 
incentive for growers to accurately declare variety 
identity. Mis-declaration may also be inadvertent 
due to the complexit)' of varlet)' audit systems. 
Other specific factors include: 

Difficulties associated with tracking and 
establishing ownership of the seed. 

Grain from several varieties may be mixed 
on farms during harvest and storage 
activities. 

• Grain is often intermingled wlth other grain 
soon after delivery at the accumulation 
point based on the variety declared and 
some physical and chemical characteristics 
of the grain. 

Many grain varieties are closely related, 
have many auributes in common and 
are particularly difficult to distinguish on 
appearance. 

• Considerable paperwork is often required by 
growers and/ or others making it too diflicult 
or onerous to comply with multiple EPR 
systems. 

Errors in varietal declaration occur due to 
the exercise of farm saved seed provisions on 
a variety for several years. 

1he current diflerences in the level of EPR 
among varieties would appear to encourage 
flagrant mis-declaration of variety identit}~ 

Some 660,000 deliveries of grain arc made 
by farmers to grain accumulation entities 
around Australia each year. 

Subsequently, enforcement measures against 
infringers may be very difficult because of the 
structure and practices of receival systems {and lack 
of a robust varietal identificationY0 

In addressing these problems the Advisory Council 
on Intellectual Property (ACIP) considered that 
variety identification was critical for an effective 
EPR scheme and that under the PER Act there 
was no positive obligation to knowingly declare 
a PBR protected variety as such.m1hc ACIP 
considered that, if various consumer and fair 
trading laws were insufficient to make a knowing 
declaration that avoided paying an EPR illegal, 
then "the PBR Act should be amended to make 
such an act an infringement ofPBR".211 1he 
Australian Government's response was that 
the existing provisions of the Competition and 
Consumer Act 2010 (Cth) involving misleading and 
deceptive conduct, false representations about the 
characteristics of good and false and misleading 
representations about goods were sufficient.213 

'I he same comments might equally apply to the 
Patents Act where protected varieties' materials are 
improperly identified. 

'lhe ACIP also considered the circumstances in 
which the PBRs' "exclusive rights" could not be 
efficiently enforced because of the costs of tracing 
large numbers of growers' royalt}' obligations, and 
the significant amounts of"harvested material" 
that is sold directly to other than traders and 
bulk-handlers (such as millers, maltsters, ethanol 
producers, and other end users), or used as livestock 
feed on-farm and in feed-lots. 214 1he ACIP also 
identified that, in many instances, those best placed 
to collect the EPR were not exercising a PBR and 
so could not be obliged to collect the EPRs for 
the breeders.215 1heACIP considered extending 
the "exclusive rights" to include a "use righe' and 
a "purchase right", eventually recommending 
against a "use right"216 and in favour of a "purchase 
right" .217 1he proposed "purchase right" would 
apply to declared taxa only and be an addition 
"exclusive right" to "do, or license anO(her person to 
do, the following acts in relation to the propagating 
material of the variety ... purchase the material". 218 



'lhe "purchase right" was conceived as necessary to 
improve the EPR system: 

A new "purchase" right would enable EPRs to be 
obtained from end usen, traders and accumulaton 
rather than grown"J·. Because end userJ, traders 
and accumulators are less numerous and. as a 
general rule, more easily identified than growers, 
the existence of a purchme right would reduce 
transaction costs and probably increase compHance 
levels. 119 

Another measure that the ACIP recommended 
to enhance the EPR system was clarification that 
"harvested material" that is also "propagating 
material" be considered "propagating material" for 
the purposes of the "exclusive rights".220 1here was 
some confusion about this matter following the 
Cultivaust Pty Ltd v Gmin Pool Pty Ltd decisions.221 

lhe Australian Government's response to the 
ACIP's recommendations was to accept that the 
PBR Act be amended to darif}' that "han•csted 
material" that is also "propagating material" be 
considered "propagating material" for the purposes 
of the "exclusive rights",212 and reject the "purchase 
right".113 'Ihe reason for rejecting the "purchase 
right" was because the problems could be resolved 
through contracts and that "[EPR} arrangements 
are evolving and are having greater acceptance 
across the grains industry" so that, at this stage, the 
change was not necessaryY4 The amendment to 
the PBR Act darif}•ing the meaning of"harvested 
material'' is still pending. 

Another (minor) concern for EPRs are the so-called 
"dosed loop contracts". Essentially, the PBRAct 
requires that the plant variety be available to the 
public at large. 1he PBRActprovidcs, in part: 

(1) Subject to [a certificate that the variety has 
no direct use as a consumer product], the 
grantee of PBR in a plant variety must take 
all reasonable steps to ensure reasonable 
public access to that plant variety. 

(2) Reasonable public access to a plant variety 
co\'Cred by PBR is taken to be satisfied if 
propagating material of reasonable quality 
is available to the public at reasonable 
prices, or as gifts to the public, in sufficient 
quantities to meet demand.225 

lhc problem for EPRs is that the contracts 
imposing the EPR system operate by ensuring 
that all the PBR-ed materials are available subject 
to the restricted contract. This could run counter 
to the requirement that "propagating material 
of reasonable quality is available to the public 

at reasonable prices, or as gifts to the public, in 
suflicient quantities to meet demand". 216 1he 
threshold of public access is uncertain, and arguably 
a contract imposing EPRs when making a variety 
publicly available is not reasonable, albeit this docs 
nor appear to be a concern or limit to the present 
EPR arrangements.127 

Another concern of growers has always been 
whether the increased EPRs are actually getting 
back to the breeders.218 \Vhile there is not a lot of 
publicly available analysis, there has been some 
insight from recent analysis of barley varieties 
in \Vestern Australia. 1he \'\'estern Australia 
Government through the Department of 
Agriculture and Food commits fimds, together with 
the GRDC and Grain Pool Pty Ltd, to a Barley 
Breeding Project and a Barley Improt,ement Project. 
Together, the projects are directed to developing 
new barley varieties with have improved desirable 
traits and then assisted growers to integrate these 
improved varieties into their production systems. 
As a case study, this demonstrates the adoption of 
EPRs and the return of the amounts paid to further 
breeding programs. 

Essentially; an analysis of the program over the 
period 2000/0 I to 2006/07 showed the declining 
usc of the non-EPR variety "Stirling" (65 per cent 
of total \Vestern Australian production in 2000/01 
to 21 per cent in2006/07) and its replacement 
by the non-EPR variety "Gairdner" (released in 
2000 and 23 per cent of production), and the 
EPR varieties "Baudin" (released in 2003 and 
23 per cent of production), "Hamelin" (released 
in 2004 and 10 per cem of production) and 
"Vlamingli' (released in 2006).229 The price paid 
for delivered barley (harvested materials) depended 
on the variety and quality: "Stirling" attracted 
no premiums or EPRs; "Gairdner" attracted a 
variety premium of $5.00 per tonne and a protein 
premium of $2.50 per tonne and no EPRs; 
"Bauditi' attracted a variety premium of$7.00 per 
tonne and a protein premium of $5.00 per tonne 
and EPRs of $3.00 per tonne for malting barley 
and $1.00 per tonne for feed barley; "Hamelin" 
auracted a variety premium of$7.00 per tonne and 
a protein premium of$5.00 per tonne and EPRs 
of$3.00 per tonne for malting barley and $1.00 
per tonne for feed barley; and "Vlamingh" variety 
premiums had not been determined as at the time 
of the study it was yet to be planted and EPRs of 
$3.50 per tonne for malting barley and $1.50 per 
tonne for feed barlcy.23° 47 
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During the 2000/0 I to 2006/07 period of the 
Barley Breeding Project the five-year average price 
was $240.00 per tonne for malting barley and $200 
per tonne for feed barley.231 1he SC\'en-year average 
for barley yield was 2.03 tonne per hectare.231 & 
a rough and generalised estimate, rhis means that 
for the EPR varieties ("Hamelin" and "Baudin") 

the EPR as a proportion of the harvest price was 
approximately 1.25 per cent for malting barley and 
0.5 per cent for feed baric)~ Alternatively, the EPR 
was about $6.18 per hectare for malting barley 
and $2.03 per hectare for feed barle)~m 1he total 

EPRs collected for the period 2000/0 I to 2006/07 
was $3.58 million of which the Department of 
Agriculture and Food received $2. I million and this 

was invested back into the ongoing Bmley Breeding 
Progmm.234 1he other EPR amounts collected also 
appear to have gone towards breeding programs.235 

\Vhether this example reflects the broader practices 
is not certain. Perhaps some indication of the 
potential for amounts that might be extracted 
as profits (after some amounts are set aside for 
breeding programs) is the recent acquisitive interest 
in Australian seed companies. ~I his reflects a broader 
consolidation among transnational corporations 

and the increasing networking (mostly through 
cross-licensing agreements) among these entities.236 

& examples, Vilmorin & Cie (a wholly owned 
plant breeding subsidiary ofLimagrain Holdings) 
has purchased a 25 per cent stake in Australian 
Grain Technologies Pty Ltd;237 Monsanto Company 
has purchased a 20 per cent stake in IntcrGrain 
Pry Ltd;238 and Dow AgroSciences Australia (a 
subsidiary of Dow Chemical Company) has 
purchased a 50 per cent stake in HRZ \Vheats 
Ply Ltd.239 1his does not confirm that these 
breeding entities spawned by the GRDC and its 
collaborators will not continue to invest their EPRs 
in breeding programs. It does, however, show that 
these larger life sciences companies see them as 
desirable entities and this might, at least in part, 
be because the locking-in ofEPR contracts has the 
potential to extract higher returns from seed sales 
than were previously available without EPRs.240 1he 
steady increase in EPRs suggests this is at least a 
possibility.241 

Perhaps the more important immediate analysis 
in evaluating the benefits or otherwise of EPRs 
is to return to the original policy objectives of 
adopting and regulating for PBRs in Australia. 1he 
key driver of PBR protections in Australia was the 
need to access foreign plants and the decision by 
owners of foreign grants of rights not to release 

their plants in Australia without protections such 
as PBR. 241 \'Vhilc "[t]hcre arc other mechanisms 
available for stimulating private plant breeding such 
as subsidies, bonuses, gratuities, trade marks, and 
so on, these would not give protection to owners 
of overseas varieties'' .243 The other driving factor 

was to promote a private sector plant breeding 
capacity with the incentive of a PBR encouraging 
and enabling the private sector to invest and make 
viable plant breeding busincsses.144 '!he EPR is one 
of the mechanisms that facilitates the appropriation 
of the benefits to the PBR and patent holders 
and is advocated, particularly in the grains and 
horticulture industries, because EPRs: 

help to reduce up-fi'ont costs to growen, encourage 
uptake of varietieJ, overcome loss ofsa/6 through 
former/privilege and share the risk of crop foilures 
between PBR ownerJ and growe1'J. 245 

1here is no doubt that in some sectors EPRs have 
been extraordinarily successfi.Ii and eagerly adopted 
by those sectors. 1he GRDC and grains and the 
CRDC and cotton are, as the analyses in this article 
demonstrate, role models. Other sectors have 
been less successfi.tl to date, and for some sectors, 
such as F\VPA for the forest industry products 
and G\VRDC for grapes, EPRs may not be an 
appropriate mechanism. 

For all sectors promoting and adopting EPRs, 
however, there remain some potential future 
problems for plant breeding as a consequence of 
drawing closer to the immediate interests of the 
private sector and away from the broader interests 
of government. 1his is a loss of the long-term 
cross cutting research that is required both to 
found future research and deliver a sustainable 
industf)~ The particular problems arc likely to be 
the concentration of private breeding because of 
economies of scale resulting in less plant variety 
diversit}~ and an increase in seed prices because of 
private sector market power through consolidation. 
There is also a requirement for the Australian 
Government to recognise that where EPR 
collection is difficult the consequence is likely to be 
an under-investment in germ plasm protection and 
de\•elopment, and plant breeding.246 'lhis probably 
accounts for the ongoing interest of the RDCs, 
including the CRDC and the GRDC, in plant 
breeding programs, and in particular pre-breeding. 



See Plant Brudtr} RigMs Act 1994 (Cth}, s.3 (Convention) and sch.l 33 See Llnden Gillibank, "Plant Variety Rights in Au;;trallaD (1988) 
(/ntemational Comwuion for 1b~ Protwion of New Varietiu of Pla11ts 47 Aftmljin454; Ale<: LlZenby, AmtmliaS Plant Breeding ~Nadr 
of2 D«ember 196!, as revised at Geneva on 10 November 1972, (AGPS, 1986); IT Edwards, "Plant Variety Rights and the Senate 
23 Onober 1978, and 19 March 1991}. There are slmilarp!ant Committee R~port" (1985) 16 &ardJ294; Senate Standing 
breeder's rights law5 in other jurisdictions: see, for example, United Committee on Natural Rewunxs, Plant \'i1riety Rights (AGPS, 1984); 
States -Plant Vtiriet)' Protution Act 1970, 7 U.S.C. §§ 2321-2582; j.S. Gladstone, Plant Brading h1 Amtm/ht: Its Funding, Lih!J Efficts 
United Kingdom- P/,wt l'ifrkty and Suds Aft 1964 (UK); Gnada- of Plaml',niet)' Rightr Lrgislation, and Suggtmd Altm111fim (\\1A 
Plant Bruda} Rights Art (1991 }; and so on. DepJrtment of Agriculture, 1983); A.P. Ockwdl, Plant \',1riety Right, 

2 See, for example, Inttrnalional Bwinm AfacMnts Co!fomtion !' -A Rti•itw oflsmts, B11rta11 of Agriwltura/ Eeonomi(} Omtsional Rlj'rr 
Commissiomroflh>:~Jtion (2011) 911PR 120, [8]-[9], per Bennett}. fl'a 65 (AustrJibn Government Publishing Service, 1982); Da\id 

3 'Illese El'Rs in the context of plants are al.so c.llled a Crop Godden, "Plmt Variety Rights in Ausnalia: Some Economic Issues~ 

lmprorcmeut Royalties~. 'Ihis was the e-arly terminology u;;ed to (1982) 50 .&!'iew t>fJ.!Mk!tingrwd Agrimlruml Economics 51 and the 

promote these royaltie5 emph.l..lising that the roraltywas a return on references therein; H.R. Harding and D.j. Anderson, "Plant Variety 

bre.:dlng investment: see, for example, Howard Carr, ~Crop Updates Rights Legi~!ation for Australi[ (1982) 58 Currmt Ajfoirs Bul!etin4; 

- 1he Crop Improvement Roph)r. A\·ailab!e ;at: lmp:llw•vw.agric. Department ofPrinury lndumy, P!twt l\lritQ· Rights (Depurment 

v,·a.gov.au/PC 9077Lhtml. Accessed: 7 March 2013. of Primary Industry, 1981);J.S. Gladstone, Plant BradiugNml.s and 

4 Ad,isory Council on lntdlfftual Proper()\ A Rn•iew ofEnforammt 
Plant Y.iriely Righti 0YfA Depmment of Agriculture, 1981). 

of Plant Brmler~ Right.<: Fiua/ Report (IP Australia, 2010), p.125. 34 Department ofPrim~ry Jndu;;ny {Plant Variety Right~}, Jbid., p.1. 

For an orer.iew of \"Jrious charging mechanisms see Ross Kingwel!, 35 See Commonwealth, Parlialllfllfllf)' Dtbatu, House of 

~Charging for the Use ofPhnt Va1ietiesD, (20\H) 45 Amtm!itw Representatives, 8 October 1986, 1648-1653 (John Kerin, Minister 

foufl/111 of Af7iml/llmland R{)'OIIrce Eeonomia 291. for Primary Industries). 

5 See Grains Rffe.nch and Development Co!pOrarion, End Point 36 See Plaut Bruder$ Rights Art 1994 {Cth), s.3 (Convention) and .sch.l 

Ro;altits: Facts Slmt. Aw.il~ble -at: http://ww;v.gnkcont.au/uploJ.ds! Untmwtiona/ Gnrmtion for tht l'rMWion of New Htrielits of Plants 
doctlments/End%20Point\)020Roraltie5':!020Fact%20Sheet.P4f of2 December 1961, as revise<.{ at Genc1·a on 10 November 1972, 

Accessed: 7 MaJCh 2013. 23 October 1978, and 19 March 1991). 

6 \Vorking Party for Review ofVarietyTesting and Release Procedures 37 See Primary Industries and Energy LqJslation Ammdment Act 1990 

(Lnenby, A., Banho!omaeus, M., Boucher, B., Campbe!l, A., (Cth), s;;.26-33; Primary Industrits and Energy Ugislation Ammdmmt 
Cracknell, R., Eagles, H., Lee, J., Lukey, G. and 1faf5hall, B), Act (No 2) 1989 (Cth), s.3 and sch.1; l'rimarJ Indll!lries and Enew· 
Trial> and Emm: A &r,iew of\',lritl)' Ttstingand &/eng Procedura Ltgislation Ammdmmt Act 1988 (Cth), d and sch.1. 

i11the Amtr,J!ilm GTtlim Indmtry (GRDC, 1994), p.88. See also 38 Plant Brada's RigbtsAct 1994 (Cth), 55.2 (commenwnent) and 78 
Ross Kingwell and Alistair \Vatson, ~End-Point Rop.!ries for Pl~rtt (repe.tl). 
Breeding in Austr~lia", (1998) 5 Agmda323; L Oxlk, E'nd Point or 39 Commonwealth, Parlimnmlllry Dtbaw, House of Representatives, 
Product Ro;w!ties: A Dismssion Papa, (New South \'\1ales AgricultlHe, 24 August 1994, 157 {fr~ncis Walker, 1flnl.ster for Administrative 
1996). Service). See also Serute Standing Committee on Rural and Regional 

7 Advisory Council on Inte!l«tual Property (Final Report), above n4, Affairs, &port 011 the O:msidm1tion of a Bill Dtfimd to the O:mwdltee: 
p.6. Plant Brader} Rights Bill1994 (Parliament of the Commonwealth of 

8 Pt~tmts Act 1990 (C{h), s.3 and sch.J (standJnl patent). NotJbly, AustrJ.Iia, 1994). 

~innovation patents» ;ue not a;":aibble for pbnts and the biologic.ll 40 See also David Godden, ~Growing Plants, Evolving Rights: Plant 
processes for the generation of plant~: s;;.3 and 18(3) and sch.1 Varietr Rights in Australi[ (1988) 6Agribminm Rtl'iflll, Paper 3. 
{imto>·ation patent). A\·aihble at: htt2://www.~rifood.info/review/1998/Godden.html. 

9 R1tmts Act 1990 (Cth}, s.13(2}. Accessed: 7 March 2013. 

10 R1tmtf Act 1990 (Cth), s.3 and sch.1 (exploit). 41 Compare Plant t\lritty Rights Act 1987 (Cth), 5.12 with Plant 

II See Patents Act 1990 (Cth), s.18. Bruder} Rights Act 1994 (Cth), $.11. 

l2 See Cha1le.s Lawson, ~Juridif)ing the Self·leplicating to Commodil}• " Intcmationa/ O:ummtion for tht l'roltction of New \\lrietirs of P!mJIJ 

the Biologkall\'ature Future: PJ.tents, Conmns and Se.:ds~, (2011) (199l),Art 14(2); P!.mt Bmdd RigMsAc/1994 {Cth), ss.l4 and 

20 Griffith Law Rr!'itw 851. 15. 

l3 Plmt Brader} RightsAct1994 (Cth), s.3 (PBR}. 43 Plant Bruder's Rightr Aet 1994 (Cth), ss.14(l)(b) and 15(c). 

14 Plant Brader~ Rights Act 1994 (Cth), s.3 (plant variety). 44 Commonwealth, R1rlimnmtmy Dtbatu, Senate, l31hr,h 2002, 

l5 Plant BmdaS Rigl,ts Act 1994 (Cth), s.20. 
603 (Kay Patterson, Mini;;tc-J for Health and Ageing); P!.mt Bradtr} 
RiglJtr Ammdmmf Act 2002 (Cth), s.3 and sch.1 (item 4). 

l6 Pkmt Brudtr'sRigbt;Act 1994 (Cth), s.ILAnotewas added to thls 
45 Plant Bruder's Rights Act 1994 (Cth), $.}8(1) before the Pla11t 

section by amendment: see Plant Bruder} Rig!Jtf Ammdmmt Act 
Bruder's Rights Ammdmmt Act 2002 (Cth), s.3 and .sch.l (item 4). 

2002 (Cth), s.3 and sch.1 {item 3). 

17 Nmt Bruder's Rights Act 1994 (Cth), s.l2. 
46 Plant Bruder} Right> Act 1994 (Cth), s.18(1) after the 1'1<1111 Bruder's 

Riglm Ammdmmt Aet 2002 (Cth), s.3 and sch.l (item 4). 
l8 Plant Bmdrr's Rig/;ts Aet 1994 (Cth), s.13. 

47 E .. phn.uory Memorandum, Plant Bradu's Rights Ammdmmt Bill 
l9 Plant Bruder's Rights Act 1994 (Cth), s.14. 2002 (Cth), p.6. 
20 Pf,mt Brader's RigllfsAct 1994 (Cth), s.l5. 48 See Imdlectual Pro perry Ltm'f Ammdmmt (Raising tbe Bar) Act 2012 
2l Plant Brada} Rights Act 1994 (Cth}, s.16. (Cth), 5.3 and sch.6 (items IQ-i-108); Statute Law Rfl'ision Aa 
22 Plant BrffderS Riglm A!t 1994 (Cth), s.17. 2011 (Cth), s.3 and .sch.1 (item 92); Statute law Revision Act 2010 

23 Plant BmduS Right; A a 1994 (Cth), s.18. (Cth), s.3 and schs.1 {item 39) and 5 (item 137); Crime; Ltgislation 

24 Pltmt Bruder} RigbtrArt 1994 (Cth), s.l9. Ammdmmt (Srriom and Organiud Crimt) Act (No 2) 2010 (Cth), 

25 Plant Bmda} Riglilf Act 1994 (Cth), s.23. 
s.3 and ~h.! I (Item 15); Penonal Pro pert)' Stmritie:; (Comtqumtill/ 
Ammdmmts)Act2009 (Cth}, s.3 and ~h.2 {items 16and 17); 

26 Plant Bruder's Rights Act 1994 (Cth), s;;.I4(2) and 17(1). fnu!!tctua/ Proper!)' Ltm·~ AJ/Imdmmt Act 2006 (Cth), s.3 and schs.11 
27 Plant Bradd Right, Aa 1994 (Crh), s.14{1). (items I and 2), 12 (Items 5-7), 14 {items 1-3) and 15 (items 2 
28 Plant Bruder} Rights Act 1994 (Cth), s.15. and 3); Agriculture, Fisheries and Fomtry Ugiilation A>nmdmmt 

29 No tJXon are presently d«!aJed. (Application of Criminal Gdt)Act 2001 (Cth), s.3 and ;;ch.l (item 

30 Plmll Bmdrr} Rigl!fSAct 1994 (Cth), s.17. 244); Agricultur~, Fis/mits and Fomlry Legisl1tion Alnmdmmt Aft 

31 Giltilwi.JI Pry Ltdv GminlVol Pry Ltd(20Q-i) 62JPR 11, 48. per 
(No 2) 1999 {Cth}, s.3 and sch.l (items 1-12); Public Emplo;ma/1 
(Comequmtialaud 1hmsitiona/J Almndmmt Act 1999 (Cth), s.3 

Mansfield]. 
and ;;ch.l (Item 733); Apim!turt, Fisbtrits and Forts/T)'ltgiikltion 

32 Cultimwt Pry Ltd 1' Gfllin Pool Pry Ltd (2004) 62 lPR 11, 48-49, per AlnmdmmtAct (No I) 1999 (Cth), s.3 and sch.5 {iterns 1-6). 
Mamfield J. Some doubt hJ.S been e:<pr~'"SSed about thi;; p10position: 49 The Plant Bruder} Rig/its Ammdmmt Act 2002 (Cth}, s.3 and s,h.l 
s.:e Cultinulft Pty Ltd 1' Gmin Pool Pt)' Ltd(2006) 67lPR 162, 174, (item 4) was an atnendment thJ.t confirmed that the trading of 
per Flnn, Emmett and Bennett JJ. See ;;olso Ad1·isot}' Council ott commodities dw ewnuully became food were subje..:t to PBR and 49 
lntdleciUJ! Propelty, above n1, pp.72-77. roplties and not an exc~ption: see Explanatory Memor~mhun, al>o\'e 



50 

The Evolution of a Workable Scheme for End Point Royalties 
for Plant Varieties 

n47, pp.?-9. \'l'hile this did not {lirwly ;~A-"ect EPR it was considered 
at the time to ~facilitate commercial arrangements based on the 
[Pfam Bmdd Right> Art 1994 (Cth)], indudlng through a sptern of 
end point royalties" (p.1l). 

50 See P/4nt Bmdu's Rights Act 1994 (Cth), s.11. 

51 See Pfmll Brader's Right> Art 1994 (Cth), 5$.14(1) and 15. 

52 See P/4nt Brader's Rightr Art 1994 (Cth), ss.14(1)(b) and 15(b). 

53 Plant Hrriel)· RigiJty Art 1987 (Cth), s.s.l2(1) and (3). 

54 Pkmt Brudtr! Rights Act 1994 (Crh), 5$.11, 14(1) and 15. This Is 
coru;lstent \\ith the IntemaliDIMl ConNntiDII for the Proration of New 
Vilricties ofPlmllf (1991), Arts 14(2) and 15(2). 

55 Primary Industrirs and Enngy Rmard1 and De!'eiDpmmt Art 1989 
(Cth), s. 149. 

56 See Plant Bmdtr's Rights Act1994 (Cth), s.23{1). 

57 See Plant Bmdtr! Rightr Art 1994 {Cth), s.s.l4(1}(b) and 15tb). 

58 See Advisory Council on Intellectual Prop<:rty (firul Report), above 
n4, p.39. 

59 See Jay Sanderson, QBack to the Future: Pos.sible Me>;:hJnisms for the 
Management ofPbnt Varieti~ in Australia" (2007) 30 Unh•mityof 
NrwSI)IIth \\'{1/N 1.4wjoumal686, 701-702. 

60 ArL<tr,rfitt-Unitcd S!tltcs Free Trade Agrnmmt [2005] ATS I, Art 
17.9.14. 

61 Quanftl Computer Incv LG Electrics Inc, 553 US 617, 630 (2008); 
United Staffs t' Unil'i> lem Co, 316 US 241,250-51 (1942). 

62 ftfomantD Comptllly 11 &wman, 686 F.Supp.2d 834, 839 (2009); 
MDIIk/11/0 Company v&ruggr, 459 E3d 1328, 1335-1336 (2006}; 
Mommllo Company vMcRtrling, 302 F.3d 1291, 1299 (2002). 

63 For a more detailed account, see Lawson, above nl2. 

64 See J.S. Gladstone, Plant Brading NmU and Pkmt Vilriel)' Rights (\VA 
Depmment of Agriculture, 1981), p.5. 

65 See ibid. 

66 See ibid., p.4. 

67 See ibid., p.5. 

68 For an o\·erYkw of governmental involvement and programs, see 
gener.Uiy Indumy Commission, Rmarch and Drt·dCipmmt, Report 
No. 44 (AGPS, 1995). 

69 See GRAIN, 7be F11d ofFamJ-.<atYd Sted? Indmfr)-f W'ffh list for tbe 
l..'O:t &1'isiD11 ofUPOV, GRAIN Briefing (GRAIN, 2007), p.S. 

70 See Productivity Commission, Rum! &search and Dtrt!Dpmmt 
Corpomtlom, R~port No. 52 (Productll·ityCommission, 2011), 
pp.11-20 and 40. See al.so Bob Lindner, ~Prll·atised Provision of 
Essential Plant Breeding Infwtructure" (2004) 48 Au.<tmlian joumal 
Dj Agriadflmlf and Rffoura ECC111DIIli<>, 301. 

71 SeeR. Kingwdl, ~Institutional Change and Plant \'ariel)" Prmislon 
inAustr.U!J.~ (2005) l3AmtmlmianAgribminm &l'irw, P.1per 5. 
A\·.llhble at: http:/{w·ww.agrifood.info/re\iew/2005/Kingwell.html. 
Acces.<ed: 7 March 2013. 

71 See gener.1lly Julian Alston, Michael Harris, John Mullen and Philip 
P.1rdey, "Agricultural R&D Policy in Australia" in Julian Alston, 
Philip P.1rdeyand Vincent Srnith, P<t;ingfor Agrim/mml ProductMty, 
(Baltimore, MD:Joht\5 Hopkins University Press, 1999), 118·173 
and the references therein. 

73 See ProductiYityComrnission, above n70, pp.23-34. 

74 Sugttr Rrsftlnb m1d DrrdCipmmf CorpDmfi(l!l &gu/4tiCIIIS 1990 (Cth), 
reg.4. 

75 Primttry Indmtries and Energ_r Rmarc!J mtd Det·e!Dpmmt Act 1989 
(Cth), s.8. 

76 Sugttr RrsrardJ and DerdDpmmt Corpomtion .&gu/atiDm 1990 (Cth), 
reg5. 

77 Prinwy Indmtriel· (Ewiu) Lel'irs Act 1999 (Cth), s.7 aud ~h.24 (cl 
3). 

78 Primttry Induftritf (Exdu} L~vieJ Art 1999 (Cth), s.7 and ~h.24 (d 
4); Primary lndwtrirs (Ewise) Ln4er Rtgu!.uiom 1999 (Cth), re-g.S 
and S<h.24 (d 2). 

79 See Productiv:ll)• Commi5$ion, above n70, pp.25-26. 

80 See HCirliCIIlfllre llfarkaingand ResMah and Dtw!opmmt Serdm 
(RrpMU and Cmuequmtial Pro!>isiom) Act2000 (Cth), s.7 and sch.1 
{repe-.U of the HorliCIIltum/ Resrt~nh and Dtl'!fDpnwtt CorpMifi(l!l Act 
1987 (Cth)). 

81 Hortim!ture i\farkdingand RHMrch m1d Dtt'e!Cipmmt Sm>im Act 
2000 (Cth), s.9; Dtdar.lfiou ofindmfiJ E>:port Control Body (Cth). 

82 HCirlimlture J,farketingand Rtw1rch and Dt!'t'lopmmt Sm•icrs Art 
2000 (Cth), s.16(1). 

83 Primary Indmtrits (Exd<e) Lfl'iu Act 1999 {Cth), s.7 and sch.15 (d 
2(1)). 

84 Primary Indmtrie; (Ewise) L<t'ie> Art 1999 (Cth), s.7 and sch.l5 (d 
4); PrimarJ Jndmtrits (Ewiu) ln•iu Regulatiom 1999 (Cth), reg.5 
and sch.15 (cis 2-28). 

85 Primary 111durtd~>"lllld Enog)' Rfymrch and Dtl'dapmmt Att1989 
(Cth), s.S; Caftan Rmarch and Dtl'dopmmt CorpQmtion Rtgu!.uiom 
1990 (Cth), reg.4. 

86 Primary Indmtries and Emrgy Rmarcb and Det·dopmmt Act 1989 
{Cth) s.S; GMIIJS Rf'fMr,·h ttnd Det·dopmmt OJrpoTtttion Regufatiom 
1990 (Cth), reg.4. 

87 Primary lndwtriu and Energy Rmarch and Dndopmmt Act 1989 
(Cth), s.S; Gmpr and \Vine &:;mrch and Det•elopmmt GJrpl)mfiOil 
Rtgulatiom 1991 (Cth), reg.4. 

88 Primary lndu.rtriu tllld Energy Rruar<h tmd Da•dopmmt Act 1989 
(Cth), s.8; Sugt~r &:eard1 and Dtt'dCipmmt CorpCimfiCIII &gu/4tiCim 
1990 (Cth), rq~A. 

89 Primary Industries and Energr R6Mrch and Dm!lopmmt Act 1989 
(Cth),s.9(1). 

90 Forest and \Vood Products AustrJ.lia LimitedACN 127 114 185; 
F(ITf>try i\!nrhting 1111d &ullrch and Dert!opmmt Serl'i({J Act 2007 
{Cth), s.11 (1). Formerly the Forest and \\'ood Products ReseJ.rch 
and De\dopment Corpor.1tion: see FtJmt andW'ood l'rDdnct> &wtr(h 
aud Drt·t!Cipmmt CorpomtiDII RtguflltiDIIf 1993 (Cth), reg.S; FCirfit 
and W'ood Product> Rmar(h and Dro·dDpmmt Corpomthu (Rrpe,d) 
&gublliCIIIS 2007 (Cth), r.:g.3. 

91 Horticulture Australia Limited ACN 095 566 108; Hortintfture 
Afllrk(fingand Rrmrrch tflld Det•thpmmt &rvicff Art 2000 
(Cth), s.s.9(1) and (2). Follllerly the liorticulrural Rese-J.rch 
and Development Corporation: see Hortimfwmf Rm11nh and 
Dn•e!Cipmmt CorpMtliDII Act 1987 (Cth), s.4; HCirlimfltlft Marketing 
and Rt>Mnh and Da•dopmmt Sul'im (&pMU and CCimequmtial 
ProvisfonJ)Act 2000 (Cth), s.7 and $Ch.1. 

92 Forest and Wood Products Australia Limited ACN 127114 185; 
Fomtry i\farketingm~rf &;Mr<h and DnAopmmt Sm>ia> Act2007 
(Cth), s.1 1(1). 

93 See FDmfry i\fark<ting m1d &:Mrch and DerelDpmmt &rl'im Act 
2007 (Cth), ss.4, 8{1), 8(2) and 11(1); Primary IndwtritJ (E>:dse) 
Let•itf Art 1999 (Cth), s.7 and sch.lO (cis 2 and 3); Primary Indu>trie; 
(Ewise) lt!,fes RegulAtion> 1999 (Cth), reg.S and schs.10 (eLl) and 
27 (cl.8.3). 

94 Fomfry Marketing and &.<earth m1d Derdopmmt Sal'im Act 2007 
(Cth), 5.8(2). 

95 FDmtry Marketing and &sMrch and Det•dopmmt Smkes Act 2007 
(Cth), 5.8(1); Commonwealth of Australia ABN 24 113 085 695 
and Forest and \Vood ProductsAu.strJ.lialimitedABN 75 127 114 
185, Agrmnm/2012-17 (Oeplrtment of Agriculture, Fisheries and 
Forestry; 2012), d.6. 

96 FDmtry Marketing and Rmar(/; and Deulopmmt Stn,ias Act2007 
(Cth), s.S(l); Commonwealth of AusnaliaABN 24 113 085 695 
and Forest and \Vood ProductsAu.straliJ.lirni!edABN 75 127 114 
185, Agmmmt 2012-I7 (Depmmcnt of Agriculture, Fished~ and 
Forestry, 2012), d.6. 

97 Forest and Wood Products Australia, Ammtd RepCirt 2007-2008 
(Forest -.<nd \Vood Products Australia, 2008), p.2. See also 
Foruf and W'ood Products &search and DtrdDpmmt CorpomtiCIII 
.&gu/4tiom 1993 (Cth), ro:g.5; Fomt and WOod Products Rumrch and 
Del'flopmmt CorpomtiDII (Repr,tf) Rcgu!atiom 2007 (Cth), ro:g.3. 

98 Fore:st and \Vood Products Australia {Annual Report), ibid., p.4. 

99 These include Department of Agriculture, Fisheries and Forest!}', 
A'<rtlonal and Rum! &seard1 and Derdopmmt l'riDritifi (Department 
of Agriculture, Fisheries and Forestf}', 2007) and the Department 
of Agriculture, Fisheries and Forest!}> Lery Principles and Guidelinrs 
(DepJ.Itment of Agriculture, Fisheries and For.:stry, 2009): 
Commonwealth of Ausm!!J.ABN 24 113085 695 and Fore5t and 
Wood ProductS Ausrrali! Limited ABN 75 127 114 185, Agrammt 
2012-17(Departmem of Agriculture, Fhheries and Forestry, 2012), 
cl.2 (Guidelines). 

100 Agrmnent 2012-17, ibid., d.6.1. 

101 See ibid., ds.1 and 6.4 (Research and DeYelopment). 

102 A listed of funded projects is set out in the Ammal &portr. see, 
for example, Fomt and \\'ood Products Australia, Ammal RtpDrt 
201 J/12 (Forest and Wood Products Amtralia, 2012}, p.94; Forest 
-.<nd \Vo01.l Products AumaliJ, Annual Rqort 201011 I (Fore-st and 
Wood ProductsAu.strJ.lia, 2011), pp.65·66; and won. 



103 Agreemmt 2012-17, above n99, ds.8.2 and 8.4. 

104 ibid.,d9.1. 

105 Forest and \Vood ProductS Austra!i.l (Annu.tl Report 2011/12), 
above nl02, p.38; Foresr and \'l;'o-od Products Austr.llia, AmuMI 
Opmuiom Ptm 2012113 (Forest and \Vood Products Australia, 
2011),p.15. 

106 Forest and \X'ood Products AustrJiia (Annu.ll Operations Plm 
2012/13), ibid., p.14. 

107 Agreement 2012-17, above n99, c\.10.1 .and sch.2. 

108 See Forest and Wood ProdunsAustrali.l (Annual Reporr 2011/12), 
abore n102; Fore.>t and Wood Products Aumalia {Annual Report 
2010/11), above n102; and so on. 

109 See Ad vi SOl)' Council on intellectual Properq·, Ret•im• ofEnfommmt 
of Plant Brader's Riglm, Issues Paper (IP Australia, 2007), 35. 

110 Plant Breedrr'r Rights Act 1994 {Cth), s.22{2). 

I 11 Primary lndwtries and Enugx Rt;earch and Dn:t!opmmt Act 1989 
(Cth), s.8; Gmpe and Wine ResMrch aud Derdopmmt Copomtion 
Regulations 1991 {Cth), reg.4. 

112 Primary lndwtries and Encrg_r &!Mrcb and Derelopmmt Art 1989 
(Cth), ~s.S and 8; Gmpe and\l'ine Rmarch Da·d()pmmt Cr;pomfion 
Rrgulatiom 1991 (Cth) regs.4 and S(l); Primary Jndwtrits (Exdu) 
La,iuAct 1999 (C1h), 5.7 and schs..13 (ds..S and 6) and 26 (dsA and 
5); Primary Industries (Excise) lct•ies RtgubtimJ 1999 (Cth), reg. 5 
and schs.l3 {d I) and 26 (d 2). 

113 Primary lndu>trie> and Energ_y Rm,nch and Da·dopmmf Act 1989 
{Cth), s. 8; Gmpe and W'inr Remrrch ,md Dm:lopmmt Copomtion 
Rrgu!Htiom 1991 (Cth), reg.s3 and 4. 

114 Primary hrdwtries and Emrgy &;earch and Dn•dopmmt Act 1989 
(Cth), s.30(1). 

115 l'rimmy hrdusfTiCJ mid Ellfl!J Rmar.-h and Derdopmmt Act 1989 
(Cth),s.11. 

116 See, forexJmple, Gr~pe and \Vine Research and De>·dopment 
Corporation,Amma/ &port 2011-2012 (Grape and \Vlne Rese-arch 
and D.:wlopmenr Corporation, 2012), I. See also Charles lawson, 
~Accountablliq· for the Intellectual Property of Commonwe-alth 
Authorities and Complnks Act 1997 (Cth) Commonwealth 
Authorities~ (2006} 17 Amtmlimrlntdftctua/l'ropaty joumaf, 149, 
151-171. 

117 Grape and \\7 ine Research and Development Corporation, Strtltrgie 
ResMrdJ, Det·dopmmtand E.wemion Pkm2012-17(Grape and \X'ine 
R~arch and De\·dopment Corporation, 2012), 2; Grape and Wine 
Rese-arch and DeYdopment Corpomtion, Alwual Opmrting Plan 
2012-13 (Grape and \Vine R~Jrch and DeHlopment Corporation, 
2012), 3. 

118 Grape and \Vine Rese-arch and Dewlopment Corporation, Annual 
Rrporl2011-2012 (Grape and Wine Research and De>·dopmem 
Corporation, 2012), 59. 

119 Plant Bmdd Right> Aa 1994 (Cth), s.22(2). 

120 Primtll)'liJdmtrits and Eirergy Rr!Mrch and Dew/opmmt Act I 989 
{Cth), s.8; Cotton Rn-ea,:h tmd Dn-elopmmt Corpomtion &gulatiom 
1991 (Cth), regA. 

121 Primary Industries and Energy &sMrcb mrd Dtrdopmmt Act 1989 
(Cth), ss.S and 8; Sug<lf Rt;Mrcb Dtl'dopmmt Corpomtion Rrgnlatiom 
1990 {Cth), reg.s 4 and 5{1); Primary lndwtries (£.wife) Lel'ie; Art 
1999 (Cth), s.7 and sch.24 (ck3 and 4); Primary·IndiiJiries (Exd;e) 
Levies Rtgulatiom 1999 (Cth), reg.,S and sch.24 (d 2). 

122 Prim,rry /IJduJtriesand Emrgy RaMrchand Dm:/opmmtAct 1989 
(Cth), s.8; Cotton RnMrch and Dn·dopmmt Corpomfion Rcguflltion> 
1991 (Cth), regs.3 and 4. 

123 Primary liJdustries and Enfl!J &;earch .md Dtr-dopmtllf Act 1989 
(Cth), 5.30(1). 

124 Primmy lndttstries mrd En erg)' &.<mn-IJ and Dn·dopmmt Act 1989 
(Cth),s.ll. 

125 See, for example, Sugar Research and D~velopmem Corpoution, 
Ammal &port 2011-2012 (Sugar Research and Dcrdopment 
Corpor.ltion, 2012), ii. See also Lawson, abore nl16, 151-171. 

126 See, for ex.1mple, Sugar Rese-arch and Development CorporJtion, 
Annual Opemtional Pbn 2012-2013 (Sugar Research and 
D~vdopment Corporation, 2102),36-40. 

I27 Primary lndttstries and En erg_)' &,·mn-h and Del'dopmmt Act I 989 
(Cth),s.9. 

128 Prinl<lry lnd!IJtries and Energy Rae.trd! and Dtt•dopmml Act 1989 
(Cth), ss.S and 9; Runt! Industries Rr;e,m·h and DtNiopmmt 
UrpoMtion Rcgu!,uiom 2000 (Cth), reg.s 26(1), 29(1) and 41(1); 

Primary lndwtrirs (Ewise) Let>ie; Act 1999 {Cth), s.7 and schs.21 
{ds.2 and 3), 23 (ds.2 and 3) and 27 {d 2{1)); Primary lnrfwtries 
(Ewiu) U1rirs Rtgu!.ttiom 1999 (Cth), reg.S and ochs.23 {cl.2) and 
27{d.9.2). 

129 Primary lndmtries nnd Emrgy ResMreh and Dm:fopmmt A a 1989 
(Cth), s.9{2); Rum! lndwtries &;mrehtmd Da·dopmmt Copomtion 
&gulatiom 2000 {Cth), r~--g.6(l). 

130 Primary·lndustrfe; and Entrg RtsMr(h and Derdopmmt Act 1989 
(Cth), s.30(l). 

131 Primary Industries and Emrgy Resran-h and Dm:/opmmt Aa I 989 
{Cth), 5.11. 

132 See, for example, RurJI Iudumies Rese-arch and Development 
Corporation, Amwa/ Report 2011-2012 (RurJI Industries Rese-arch 
and Development Corporation, 2012), 3. See also lawwn, above 
n116, 151-171. 

133 These include wildflowers and ruth·e plams, tea trees, and rice: Rural 
Industries R~.J.rch and De>·eloprnent Corporation,Ammal Report 
2011-12 (Rural Industries Rese-arch and Derdopment Corporation, 
2012), 87, 92, 115 and 122, respectirdy. Other programs 
include quinoa and weeping grm: RurJl Industries ReseJrch and 
Development Corporation, Nell' and Dn·doping l'lant lndmtrie;: 
RIRDC Completed Projects In 2011-12 (11/d Rman·h in Progre;s at jmu 
2012 (RurJI Industries Research and Development Corporation, 
2013), 42 and 43, r.:-sp«th-dy: 

134 Rural Industries Rese-arch and Development Corporation (Annll.l! 
Report 2011-12), ibid., 88. 

135 See, for tx:!mple, "\Vild Flowe~ Australia, End Point Royalties 
-What are They and How do '!hey Work?" (September 2012), 
Newsletter, 4. Al'.lihble at: http:!lwww.>lildRowemustralia.com. 
aul files.lf/180941\VFA%20newslmer't020September%202012. 
£4[. Acce~sed: 711ar~h 2013. 

136 Hon!rulture Australia UmitedACN 095 566 108; 1/orticu!wre 
M,rrketingand RrsMrch and DeNiopmmt Stn•iees Act 2000 (Cth), 
s.9(1). 

137 Horticufwrc J,f<lrketingand Rmarch and Derdopmmt Stnrias Act 
2000 (Cth), ss.4, 9 and 16(1); Primary IndustriCJ (Exciu) !.fft•ies Act 
1999 (Cth), s.7 and sch.15 (dd and4); Primary Industries (Ewiu) 
Ledes Rtgulntiom 1999 (Cth), reg.S and sch.15 (ds.2.4-J6.4, 17.5, 
18.6, 1 9.4-21.4, 22.5, 23.5, 24.4, 25.5, 26.4, 27.4 and 28.4). 

138 Hortimlturc Aftlrketing 1111d Rmarch and Det·dopmmt Sm•iw Act 
2000 (Cth), s.l6(1). 

139 Hortim!turc Afarklling and Rewmh and Da-efopmmt &rl'ias Act 
2000 (Cth), s.l2(1). 

140 Hortimlture Afarkning mid Rman-h and Dn-dopmmt &n•iw Act 
2000 (Cth), ss.4 and 16(2). 

141 HorticulwreAustralb Limited, Annual Report 2001 {Horticulture 
Ausmlia Limited, 2001), 3. 

142 Deed ()f Agrammt betuwn the Co!IIIIJOim..:,r/th of Amtmfill and 
llorlicufture Amtm!ia Limited ACN 095 566108, d.7.2. Avall.lble 
at: http:l/cnlS2live.honim!ture.com.au!Jdmin/assets!libmr-d 
hal documems/pdfsJPDF Fl!e 2l.pdf. Accessed: 7 March 2013. 

143 ibid., ds.l and 7.4. 

144 A !is ted of current projects is~~ out in theAJ/11/fa/ &ports idemif}ing 
a \"ariety ofbrceding programs: see Houkuhure Australia Limited, 
Amma{ Report 20/2(Horticulture Australia Limited, 2102) pp.33 
(apples), 41 (peach), 46 (custard apple), 52 (macadamb), 59 
(papap), and won. 

145 Dud ofAgrmnmt, above n142, cL12.1(c). 

146 See ibid., d.12.3. 

147 See Horticulmre Australia Limited, Stmtrgic J>/,m2012-2015 
(Horticulture Australia Limited, 2012); Horticulture AustrJlb 
Limited, Ammaf Opemring Plan2012113 (I !ortkulture Australia 
Limited, 2012). 

148 See, for example, I !orticulture Australia Umired, Jmdlmuaf Propaty 
Educdtion and 1hliningfor the Amtm/Uw Hortieu!ture ludmtries, 
I IG07051. Av.aihble at: http:/lwvow.honkuhure.com.aufrepom{ 
search fin~l __ reports rcsult.asp?src.,&orgi{I-O&proFd-4820&strSe.lr 
ch.,&mProjwNo HG07051&strlndustry-O-All&mSonby dare& 
strDisplw titledesc&pageno" 1. Acce»ed: 7 March 2013. 

149 17inlllry lnrfu.<ITits and Energy Rtuarcb 1111d Denlopmmt Act 1989 
(Cth), s.8; Cotton &smrrb and Dndopmmt Corpomfiou Rtguf.t1tiom 
1991 {Cth),regA. 

150 Primary·lndmtrks ,md Emrg_y Research and Dm:!opmmt Art I989 
{Cth), ss.S and 8; Uttou Rmarch and Derdopmmt Corpomtiou 51 
&gubtiom 1990 (Cth), regs.4 and 5(1); l'rillltll)'illdmtries (Ewise) 



52 

The Evolution of a Workable Scheme for End Point Royalties 
for Plant Varieties 

L<l'ies Acti999 (Cth), s.7 and sch. 5 (ds.2 and 3); Primary lndu>tries 
(E>:du) Levirs Regulaticm 1999 (Cth), reg.S and sch.S (d. I). 

151 Primary Jndu_<trifS and E11rry:y RuM reb t111d Dn·dopmmt Act 1989 
(Cth) s.S; OJuon RrrMrch and Drt'l!!opmeut C{)Tpomtion Rtgultlfiom 
1991 (Cth), regs.3 and 4. 

152 Primtzry !ndustrki and Energy &!earrh mtd Dtre/opmmt Act 1989 
(Crh), s.30(1). 

153 Primary· Indzmrits and Ene-rg_y Rmarch and Dn·dopmmt Au 1989 
(Cth); s.ll. 

154 See, for cx.J.mple, Cotton Rese.J.rch and Development Corporation, 
Am111al &pm20/0-ll (Cotton Research and Dew!opmem 
Corporation, 2011), iv. See also Lawson, a bon• nll6, 151-171. 

155 Se<', for example, Con on ReseJrch and Dewlopment Corporation, 
Amma/ Oprratiom Pl:m 2012113 (Cotton Re.se-arch and Derdopment 
Corpor.Hion, 2012), 12-13. 

156 See, for examples, National Land & \Vater Resources Audit, Signpo;ts 
for AuJtm/irm Agriw!ture- 7he Amtmlirm CAtron lndmtry {National 
Lamt & \'\'ater Resources Audit, 2008), 18; Cotton R=arch and 
Development C01porarion, Anmllfl Report 2003-2004 {Cotton 
R=arch and Development Corporation, 2004), 77. 

157 See Corwn ReseJ.rch and Development Corporation (AnnuJ.I Report 
2010-11), above n154, 90; Cotton Rese-arch aud Development 
Corporation, Amuud Rtport 2009-10 (Cotton Rese-J.n;h and 
Development Corporation, 2010), 123; and so on. 

!58 See Cotton ReseJ.rch and Development Corporation, Annual Rrport 
2006-07 (Cotton Resean;h ~nd Development Corporation, 2007), 
65. 

I 59 Cotton Research and Development Corporation, ROD ill Action 
2003-2008 (Cotton Research and Development Corporation, 2008), 
13. See also Commonwealth Scientific and Industria! Research 
Organisation, W&rking10mmis Building a Swtainable and Profitable 
CAtton Indmtry: 71x CAI!CIII BradingAmtmlia Rmarch Alliance 
(Commorlwea!th Scientific and Indusuiil Research OrganiS:ltion, 
2012); Commonwealth Scientific and Indumial Rese-J.rch 
OrganiS:ltion,}Pillt \'tnturt tCI Strmgtlxn OJttoJt Breeding. Media 
Release 07/191, 26 September 2007. 

160 Cotton Rese-J.rch and Development Corporation {R&D in 
Action 2003-2008), ibld., L See al.so CoHan Rese-J.n:h and 
Development Corporation, Stmtegic R&D P!ttn2008-20!3: 7ht 
Quut for Smtainable OJmpttitil·e Ad!"<ll1f<lgt (Cotton Re>eJ.Ich and 
Development Corporation, 2008), 6. 

161 Cotton RescJ.n:h and Development Corporation, Strategic R&D 
Pltm 2008-2013: 711( Qum for Smtainab!e Ccmpaith·t Admntrrgt 
(Cotton Research and De\·dopment Corporation, 2008), 13. See 
also N.1tiona! bnd & \Vater Re5aurces Audit, Signpo>f> for Amtflllian 
Agriculturt- 111e Awtmlian CAtton Indu!try {National Land & \X1ater 
Re5aurces Audit, 2008), l 0. 

162 Cotton Research and Development Corporation (Annual 
Report 2010-11), above nl54, 19 and 35; Cotton ReSCilrch and 
Development Coiporation,AIIIJtltl/ Opemting P!ttn 2012-13 {Cotton 
Rese..1rch and Development Corporation, 2012), 6. 

163 Cotton ReseJ.rch and Development Corporation (Annual 
Report 2010-11), ibid., 90; Colton Research and DevelO}llllent 
Corporation, Annual &port 2009-10 (Cotton Rese.1rch and 
Development Corporation, 2010), 123; and so on. 

164 See Cotton Seed Distributor> Ltd, 46'1 AnnMI &pprt (Cotton Seed 
Di>tributors Ltd, 2012), 6 and 27. 

165 See, for example, Cotton Re>eJ.rch and Development Corporation 
(Annual Rep<lit 2006-07), above nl58, 49 and 65. 

166 Es.sentlally the CRDC funded breeding programs conducted by 
the CSIRO to conventiorully improve the plant varieties and to 
introduce insert resbwnce and herbicide tolerance gene>: see, for 
e.xample, Cotton Research and DITdopment Corporation, Amma/ 
Report 1999-2000 (Cotton Re-search and De\·dopment Corporation, 
2000), 30-31 and 35; Cotton Research and Development 
Corporation, Amma/ RtpCirt 2000-2001 (Cotton Research and 
Development Corporation, 2001), 20-21; Cotton Rese-arch and 
Development Corporation, Am mal RepCirt 2003-200.1 (Cotton 
Research and Development Corporation, 2001), 75-78; and so on. 

167 See, for example, Cotton Research and DeYdopmentCorporar1on 
(Annual Report 1999-2000), ibid., 17. See also Cotton Research and 
Development Corporation (Annual Repon 2010-11), above n154, 
9-10. 

168 Other proprietary clements are also a\·aihble iududing Bayer 
CropSdence's ~Libertylink": see Cotton Seed Distributors Pry Ltd, 
2012 Hnitf) Guidr (Cotton SEW Distributors P1y Ltd, 2012), 7-10. 

169 Mon.<anto Australb, Olton &smtials Guidr 201212013 {Mormnto 
Amtra!h, 2012), 11, (d.3.I{a)). 

170 ibid., 11 (d.3.1(c)). 
171 ibid., 12 (cl.3.1(e)). 
172 ib!d., 12(d.3.1(f)). 

173 ibid., 12 (ds.3.1(g) and {h)). 

174 ibid., 12 (ds.3.1(k) and(!)). 
175 ibid., 13-14 (d. 6{1)). See also .Mott.<anto AustrJlia, GttCIII Clwim: 

l&uft h1 Centro!, Product Guide 2012!13 {Mon$.llltoAustralii, 
2012),2. 

176 Z..fotmnto Australia (Cotton Essentills Guide 2012/1013), above 
u169, 14 (cl.6(2)). See also Mon!-.lnto Australia (Cotton Choices), 
ibld., 3. 

177 MonSJnto Australia (Cotton Essentials Guide 2012/1013), ibid., 14 
(d.6(3)). See also Mons .. mro Australia (Cotton Choices), ibid., 3. 

178 Mon.S:l.ntoAustralla (Cotton Essent!.lls Guide 2012/1013), ibid., 14 
(d. 6.3(b)). 

179 ibid., 14 (d 6.3(c)). 
180 ibid., 11 (cl6.3(d)). 

181 ibid., 14 (d. 6.3(e)). 
182 ibid., 14 and 16 {ds. 6.3{[) and 11.3(d)). See also Mormnto 

Australia (Cotton Chokes), above nl75, 3. 

183 Mormnto Anstrall.a (Cotton Essenti.lli Guide 2012/2013), ibld., 17 
(d. 11.4(c)). 

181 Primary 1nduslriu a11d l:.iurgy Remtrch and Dm:lopmmt Act 1989 
(Cth),s.. 8. 

185 Primary lndmtries and Energy R()·e,m.·h and Dn·efppmmt Act 1989 
(Cth), ss.S and 8; GTt1i11s &;Mrch and Da·dopmmt Urporation 
Rtgulatiom 1990 (Cth), regs.4 and 5(1); Primary lndmtrits (Ewi.<e) 
Lel'iu Act 1999 {Cth), s.7 and schs.4 (cls.S and 6), 12 (ds.5 and 
6), 20 (ck6 and 7) and 25 (ds.4 and 5); Primary 1ndmtrin (Ewig) 
Ln'ieJ &gu!tttiom 1999 {Cth), reg.5 and schs.4 (d.4), 12 (d.4), 20 
{cl.3) and 25 (d.4). 

186 Primary Indtutr/rs and Enagy RuM reb and Dtt"t!opmmt Act1989 
{Cth), s.8; Gmim Research and Da"flopmmt CorpPmtion Rtgu!tttiom 
1990 (Cth), regs.3 and 4. 

187 Primary IndiiJtriu and Enugy &search and Derdopmmf Act 1989 
(Crh), s.30(l). 

188 Primary Industries a11d Emrg_y ResMrch and Dm:!Cipmmt Act 1989 
(Cth),s.11. 

189 See Grains Research and Development Corporation, Aflll/{fll Report 
2010-11 (Grains Research and Dewlopment Corporation, 2011), v. 
See also lawson, abm·e n116, 151-171. 

190 See Richard Gray and l<:lwzyna Bolek, Gmi11 &set~ reb F11nding in 
AuJtmlia: LeSJomfrom lntemational Expuimce, 11-14. A\-ailable at: 
http:/ /ageconsearch.umn.edu!bit.stream/ 124176/2/20 12AC%20 
IS%20Gra}'9(t2QCP.pdf. AcceS>ed: 7 March 2013; Julian Alston, 
Richard Gray and Katarzyna Bolek, Farmrr-Ftmdtd R&D: 
lmtitutioual Imwmtiom for Eul:wncingAgriroltuml Restarc/1 
Im•atmmls, 26-28. Avaibb!e at: http://www.ag-innov:ation.u.SJSk. 
cakalrn briefs!publicuions%20for%20downloJd!CAIRN 2012. 
F.umerFundedRD .. AlstonGrayBo!ek.pdf. Acce5Sed: 71farch 2013. 

191 Grains Rese..<rch and Development Corporation, Annual Report 
2010-1 I {Grains Resean:h and De1-elopmem Corpowion, 2011), 
84. 

192 Se-e, for example, Grains Research and Developmem Corporation, 
Annual Report 2010-11 (Grains Research and Development 
Corporation, 2011) 16. ~Pre-breeding" me-ans ~is R&D intended to 
contribute to genetic improvement for a tr.Jit or traits of c.::onomic 
value. It Is often undertaken outside a commercial brEWing program, 
but "ith the Intent of prm1ding Improved germp!asm, screening 
technology or breeding methods. Pre-breeding 1\l.l.}' include gene 
discoYel)', trait identification, de1·eloping markers, phenotypic 
S<:reens and information generation"; Pdmary Industries Standing 
Committee- R&D Sub-1:ommittee, Gmim lndll!ff): f..'atirmal 
&m1rch. Dn-dopmmt and &1emio11 StmNgy (Prinury Industries 
Standing Committee, 2011), 3. 

193 Graim Research and Development Corporation, Amm,d Rtport 
2010-11 (GrJins Research and Development CorporJtion, 2011), 
116. 

194 See Grains Research and Development CorporJtlon, All IIIIa/ Report 
2010-11 (Grains Research and De,·elopment Corporation, 2011), 
46-55. See also Grains Research and Developmem Corporation, 



End PoiJJt R~)<dties- Simp!i}jing the S)Jfflll (GrJins Research and 
Development Corporation, 2011), 2. 

195 See Grains Research and Development Coqwration,A1111ua/ &port 
2010-11 (Grains Re5e-Jrch and Development Corporation, 2011), 
31. See al.so Grains ReseJrch and Development Corporation, 
Strdttgic R6-D P!.m 2012·17(Gr.J!ns Resean.:h and Development 
Corporation, 2012), 38; Gr.llm Research and Development 
CorporJtion, Stmtrgic R6-D P/411 2001·12 (Grains Research and 
Developntent Corpomion, 2007), 34. 

196 Australian Grain Tedwologies Pcy- Ltd, 111d11stry Stmultlrd PBR 
Lirmcc Agrummt. Available at: http://\·.!rkty.:::entr.ll.corn.au/wp· 
contentlupkuds/20 11103/20 l3·AGT-Seedlkense·Feb.pdf. Accessed: 
7 March 2013. 

197 See Denis McGrath, aAustralils End Point Roy.llty Col!ectlon 
System Giving the Australian Grain Industty a Competitive Edge~ 
(No\·ember2010) Nm» /11 Gmin, 5. 

198 EPR Steering Committee, 201112012 End Point RoJtdry Hnrmt 
DulamfiiJII FCinll. A\'.Jibble at: http;//wwv.'.tl"r.com.au/Site/wp
contentluplo;r_ds/2012/04/A4-Flnal·hyout·No---Merge.fields.pdf. 
Ae<e5secl: 7 March 2013. See al.so Denis M(;{;mth, .. Bendits to 
Growers from Plant Bn:eding Rdy on Efficient EPR Collmionn 
(2009) 83 GrC11111d Com 14, 14·15. 

199 Grains Re>e"arch and Development Corporation, End P()i!lf 
R())'d/tin- Simplifjing tbt S)ifel!l (Gr.J.lns Rese.J.rch and Development 
Corpomion, 2011), 2. 

200 Gray and Bolek, abo~·e n190, 15; Alston, Gray and Bolek, above 
n190, 25. 

201 Natlorul Variety Trials, NVF Online. Available at; http:/1\\ww. 
nvtonline.corn.au. A«:essed: 7 March 2013. 

202 See Gmlns Research and Derelopment Corporation, A11nual &piJrl 
2011-12 (GrJlns Research and DeYelopment Corporation, 2012),81· 
82; Grains Research and De1·dopmem Corporation (kul/lal 
Report 20!0-11), abore n195, 44-47; and so on. See al.so E11d P()int 
Ro)afties: r;1cts Shut, above n5. 

203 See, for example, Sanderson, above n59, 686--687. See al.so BriJn 
\Vright, Philip PardC); Ouul Nottenburg and Bonwoo Koo, 
~Agricultural JnnoHtion: Investments and Incentives~ in Robert 
Evenson and Pr~bhu l'ingali, Ha11dbo1Jk of Agrim!tuml EC()I/CIIIli(f, 
Volume 3: Agrimltur<l/ Dtl'dopmem: Fttnnm, Fann Producrion and 
Fann fif,lrkm, (Amsterdam: North·Holland, 2007), 2551-2564. 

20-i For an OYerview, sec Andrew Alexandra and Adrian \Valsh, 
~Exclusion, CommodificJtlon, and Plant Variety Rights Legislation" 
(1997) 14Agriw/tureal/d HtmltllilMua, 313. 

205 See Pla11t BmdaJ Rights Art 1994 (Cth), s.17. 

206 Se-e Pktnt Brudrr} RigMsAct 1994 (Cth), ss. 11, 14 and 15. 

207 See Producthicy- Commission, W'hMt Export }.farhting Ammgmm/1>, 
Report No 51 (ProductivityCommi-S$ion, 2010), iv. 

208 !hid., 362. 

209 See also Advi.sory Council on lmel\e<:ttlll Property, &dat> of 
Enforcement of Plmlf Bruder's Right>, Options P.lper (IP AUitralii, 
2008), 72-75. 

210 Ad\·isory Council on Intdlectu.!.l Property (Issues Paper), above 
nl09, 26.27. 

211 Advisory Council on Intellectual Property(Fln~l Report), above 
n4, 125. Notably, ded~ring a non·PBR protected \',lrietya.s a PBR 
protected Y.Jriecy-is illegal: Plallf Brudtr's RightJ Art 1994 (Cth), s.75. 

212 Ad\i.soryCouncll on Intdlectual Property (Final Report), ibid., 129. 

213 Advi.soty Council on Intellectual Property, A/ljfmlian GoJ·tmmmt 
&pome to thr Adl'i.cory Council OJi/llfelleawd PrCiptrty RfpCir! A 
Redew ()fEnfommmtoJPktnt Brader's Rights, 11. A\·aibhle at: 
http:l/www.acip.gov.aufllbrary/pbr enforcement..response.pdf. 
Accessed; 7 March 2013. 

214 Advi.sory Coundl on Intellectual Property (Final Report), abow n4, 
32-33. 

215 ibid., 32·35. 

216 ibid., 39-40, 

217 ibid., 40-42. 

218 ibid., 42. 

219 ibid., 40. 

220 ibid. 

221 See Cu!timwf Pry Ltd 11 Gr<~in PoCI! Pty Ltd(2006) 67 IPR 162, 174, 
Jler Finn, Emmett and Bennett JJ; Crdtinwst Pty Ltd 1• Gmiu PoiJ/ Pt)· 
Lrd (200-4) 62 IPR 11, 48·49, per .Mansfield J. See also Sanderson, 
above n59, 692-696. 

222 Advisory Council on Imeile.::tua! Propeny (Austr.!lian Government 
Resporue), aOOw~ n210, 4-5. 

223 ibid., 4. 

224 ibid. 

225 P!mJt Bruder's Rigbts Act 1994 (Cth), s.19. 

226 P/,mt Bruder's Rights Act 199-1 (Cth), s.l9(2). 

227 This was a mauer that was not raised in the re\iew of enforcement 
of the PBRAtl: see Ad1·isory Co unci! on Intellectual Property (final 
Report), above n4, 125·129. 

228 See, for example, Rebeccl. Thyer, ~Breeders; EPR Key to Better 
Varieties" (2006) 63 GroundCmw, 14. Al',li!able at; http:!/ 
groundcover.re-.ll\iewdigiral.cont!?iid-70715&stanp,y;e-p.I£e000000 
1#folio=l4. Accessed: 7 Man.:h 2013. 

229 Peter Coyle (ffi.), &turm to &.se,lrih t111d Dm:!IJpmmt lnmtmmt 
of the Drp.1rtmmt of Agrimfttm and FoodWT>trm Austmlia: Bmifit 
Cost Alltll)ii.c, 2006·2007 (Department of Agriculture and Food, 
2007),15-16. 

230 ibid., 19. 

231 ibid., 18. 

232 ibid., 20. 

233 See also Bbkdy PJynter, Nrt &11/msfrom GrvwiugllimuliniJr 
&udin \fnus CIT G.1irdmr ill W&tal/ Au.stm/itl. ,, 

234 Coyle, abore n226, 19. 

235 See ibid., 19-20. 

236 Sec Philip lJoward, ~Vizualizing Consolidation in the Global Seed 
Industry; 2006·2008" {2009) l SmfflinabJlity, 1266. 

237 Vilmorin & Cie, \'i/morin &nfont !IJ/1 Epati!t m bk m Entmnt till 
GpiMl D'Austm!itm Grain Technologic; (AGT). Available at: http:// 
wmv.\ilmorin.infohilmorin/CMS/Files/Conmtunioues pre&e/ 
CP AGT 15 juillet 08 fr.pdf. Acce55ed: 7 March 2013. 

238 }..!ml5Jnto Company, JuurGmiu m1d .Mommuo AmJOuuce Ne/IJ W1Nat 
Breeding Co!!abMifion. A\'.!liable at: http:l/monsanto.mediaroom. 
.:;om/index.php?s~27632&item~77218. Accessed: 7 March 2013. 

239 Dow AgroSdences: Australia Limited, Dow AgroSdwas bwats 
in Ac<Stntfifln \VhMt Brudiug Comp<~ny. A\·J.ilable at; http:f/www. 
dowagro.com/au/news/201l/20110909.htm. Accessed: 7 March 
2013. 

240 See David Schiminelpfennig, Carl Pray and Margaret Breunan, ~lhe 
Impact of Seed Industry Concentration on Innovation: A Study of 
US Biotech ~larket Le~dersn (200-4) 30 Agricultuml Economitr, 157 
(finding that ~[i]ncre-ases in seed indumrconcentration have reduced 
biotech re5eilrch intensity In the United States In the 1990n. 

241 See, for eX.Jmple, Gray and Bolek, abm·e n190, 16. 

242 See D(pmment ofPdnury Industry (I'hnt Varlet}' Rights), abo1·e 
n33, 6 dting a 1976 report of the Australian Agricultur.ll Council 
\Vorklng Party of~specific inst.mces in whkh oYerseas owners of 
new plant \'arieties refused release to Auwalii bee.!. use of their rights 
would not be protectedn. '!his W.l.l not universally accepted at the 
time: see Richard lHndmarsh, aConso!idating Control: Plant \-ariety 
Rights, Genes and Seeds" (1999) 44}oumal o[Amtmfifln PCI!itiml 
Economy, 58, S9.(i2 and the references therein. 

243 Depmment of Primary Industry (Plant Variety Rights), ibid., 2. 

244 See Sally Marsh, David Pannell, ~Agricultural E:xtemion Policy 
in Amtralia: 1he Good, The Bad and 'Ihe Mlsguidffi~ (2000) 44 
Amtm!itm Agrim!tum/ and Rr.smcr(e Economics, 605; John ~iullen, 
Don Vernon and Ken Fish pool, "Agriculmral htension Policy in 
Australia: Public Fundirtg And Market F~ilure~ (2000) 44 Awtm!iml 
Agrkulwml and &wune EconCimics, 629. Perhaps unsuqJrisingly 
the net economic effects and benefits ofPBR have never been 
est.Jbl!shed: sec Jmellecrual Pcopen:y and Competition Review 
Committee, Ra,iew oflme/futud Property Ltgislation fiNder tht 
Compttition Principle> Agrammt(IP Anstr.llll, 2000), 216 (AppendLx 
I that did not include the PBR Act); David Godden, "Plant VMiety 
Rights: Fr.IIIlewmk for E\',llttating Recent Re>e"arch and Continuing 
IS:>uesn (1987) 3 Jouma/ of !amd Stud irs, 255. 

245 Ad\i.sory Council on Intdlecmal Propenr {Final Report), above n4, 
125. 

246 Kingwdl and \\'atson, above n6, 332. 

53 


