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Chapter 9
Systemic Change

Introduction

Nature of the Inquisitorial System

Nature of the Adversarial System

Which System is Best?

Ye shall know them by their fruits.

[The] general public and lawyers differ about whether justice means truth or justice means process.

Introduction

Some lawyers regard litigation as a form of venture capitalism.

Jurists commonly draw a distinction between two contrasting systems of justice: adversarial and inquisitorial systems.
 Common law legal systems tend to use procedures in court that are substantially adversarial while civil law systems tend to use procedures in court that are substantially inquisitorial.
 
Like many terms creating commonly used distinctions, these terms are not totally precise—although the broad distinction between the two concepts is clear. The essence of adversarialism is that the dispute is largely in the hands of the parties so that the court is merely a referee of the contest. Two or more adversaries fight the contest while the court is a passive referee of the contest, as distinct from being actively involved. Adversarialism is a ‘prove it’ system because the court ultimately decides which party has proved their case according to the required standard. In the adversarial system justice means ‘process’ as in following the process.

By contrast, in a full blown inquisitorial system the conduct of the case is largely under the control of the court. The court itself inquires into the facts of the case to determine the truth in order to make its decision.
 The inquisitorial system is not a ‘prove it system’ but a ‘what really happened system’. In the inquisitorial system, justice means truth.

These simple descriptions capture the essence of each system. To explain the systems in more detail it will assist to continue in this vein by describing each system in pure form. There now follows a simplified and stereotypical analysis of the two systems. This begins with a simple framework that provides a basis for an analysis of the two systems, by highlighting their key features.

Nature of the Inquisitorial System

In the inquisitorial system the conduct of the case is largely in the hands of a judge who has been specially trained for their judicial role. Lawyers do not make lengthy cross-examinations or lengthy addresses.

One important feature of the inquisitorial system in France and some other countries is their law of evidence. In the standard adversarial system there is a voluminous set of rules of evidence of great detail and complexity. They present an obstacle course for parties and their lawyers. By contrast in these inquisitorial systems there are few technical rules of evidence. For the most part courts admit relevant evidence. Problems with evidence that common law deals with by excluding the evidence the inquisitorial system deals with by evaluating the probative force of the evidence. In other words, problems with evidence do not lead to technical rules of admissibility but become factors in weighing how much weight the court should give to the evidence.

Nature of the Adversarial System

The Macquarie Concise Dictionary (2nd ed) defines ‘adversary’ in the following ways: ‘unfriendly opponent; an opponent in a contest; a contestant’. Two prepositions capture the idea. It is in military mode one foe ‘against’ another, or in sporting terms one side ‘versus’ another. Conflict is the keynote. Not surprisingly, critics of the system deplore the extent to which games and tactics determine the outcome.
Reason indicates that the best way to form a legal system is first to determine its goals and then to devise the best means of securing those goals. History, however, got the call because one of the early means of determining a dispute was trial by battle. It is the historical forerunner to the adversarial system.
 The idea is that it is a contest between two sides. It was a fight to the death where the winner was the last man standing. 

In the extreme form of the system, conduct of the dispute is entirely in the hands of the parties, typically through their hired guns, namely their counsel. Parties determine whom they call as witnesses, the order in which they call them and the questions that they ask them. Parties make submissions to the court on how it should reach its decision. All that the court does is listen and decide. As Lord Denning put it: ‘In the system of trial which we have evolved in this country, the judge sits to hear and determine the issues raised by the parties, not to conduct an investigation or examination on behalf of society at large, as happens, we believe, in some foreign countries’.

In common law jurisdictions many lawyers are culturally attached to, if not addicted to, the notion of adversarialism. If wigs and gowns robe the bodies of barristers, a fervent commitment to adversarialism often garbs their souls. This commitment tends to feature in discussions about reforming aspects of court procedure by their propounding the notion that any lessening of adversarialism diminishes justice.

Which System is Best?
Australian courts for the most part operate on a system that is substantially adversarial. In the context of discussing means to reduce cost and delay the question of ‘which system is best?’ is commonly asked. 
In this regard, one of the key problems with the adversarial system is that to a considerable extent it leaves control of the case in court in the hands of the lawyers for the parties. Lawyers generally charge by the hour. Consequently, they have no cost incentive to reduce delays. Indeed there is a moral hazard in that the more a lawyer can draw out a case, the higher the fee they will earn. For this reason, the adversary system is often blamed for excesses in costs and delays.
 The obvious conclusion is that at the very least it is necessary to reduce the adversarial component of the current system; possibly it may be best to eliminate it entirely.

A judge who is properly trained and who conducts a hearing on an inquisitorial basis can do the job of deciding the case as effectively as can a judge under an adversarial system.
 The case would take lesser time, probably much lesser time than it would under an adversarial system.

Notwithstanding these problems with the adversarial system and the advantages of the inquisitorial system, there are some who ardently defend the common law adversarial system. For example, Chief Judge at Common Law Justice Peter McClennan has said as follows in defence of the common law system: ‘There can be little doubt that the common law model, which endorses the adversarial method for the resolution of disputes, has proved effective. Many lawyers including judges would reject any suggestion that it needs to change to meet contemporary demands.’
 An obvious question to ask is how His Honour can assert that ‘[t]here can be little doubt that the common law model, which endorses the adversarial method for the resolution of disputes, has proved effective’, especially in the face of the major problems of costs, delay and unrepresented litigants that now blight the system.
 
In summary, the argument for using the inquisitorial system has two propositions:

1. Substantive Justice. The inquisitorial system does substantive justice as well as the adversarial system.

2. Procedural Justice. The inquisitorial system does procedural justice far better than does the adversarial system. This is the case for two reasons:

   2.1 It can decide a case in much shorter time than does the adversarial system.

   2.2 It incurs lesser costs for a case than does the adversarial system. An inquisitorial system can do this because avoids the chief factors that create a moral hazard that blights the adversarial system. This factor is that within generous limits lawyers control the amount of time – the number of hours – that a case takes. Since lawyers set their own fees and charge by the hour, cases for them can be a money-making scheme.

�.	King James Bible Matthew 7:16 


�.	Asimow (2000)


�.	A Sydney solicitor made this comment in a conversation with the author.


�.	The Australian Law Reform Commission (2000) incorporated a discussion of the adversary system – see pars [1.111]-[1.134].


�.	For some of the criticisms and problems of the system see – Pizzi and Marafioti (1992) pp 22-3, Eggleston (1975) p 430; Parker (1997); Whitton (1994); Whitton (1998).


�.	Asimow (2000)


�.	In fact, the two systems also use two different styles of legal reasoning – the common law style and the civil law style. Sometimes these styles of reasoning are incorporated within the respective terms adversarial and inquisitorial even though they are connected by association rather than by logic. Since this extension is not relevant to our purposes we do not pursue it.
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�.	For example Russell Fox says that the ‘spirit of aggressiveness and hostility that it engenders’ is ‘unhelpful in maintaining steady progress towards a just resolution [of the dispute], as well as being ‘productive of high costs and excessive delays’. See Fox (2000) p 123
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