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Introduction
There are four aspects to the question of the efficiency of courts:

1.  The meaning of efficiency.

2.  The problems that courts have with efficiency.

3.  A consideration of the causes of the problems.

4.  A consideration of the solutions to the problems.

Meaning of Efficiency
A person achieves extreme efficiency when they perform a task with minimum cost and in minimum time (that is, with the least delay). The least time for a litigated law case has three dimensions: bringing on the trial at the earliest time, spending minimal time conducting the trial and the lapse of minimal time from the end of trial to the handing down of the judgment.

Problems with Efficiency

Efficiency raises problems with litigation because cost and delay are currently rampant. There are frequent expressions of concern about the major problems of cost and delay in litigation, much of it expressed by the judges themselves. These judges include three successive Chief Justices of the High Court of Australia. In 1994 Sir Anthony Mason (1987-1995), declared that the ‘justice system’ was ‘costly, inaccessible and beset with delays.’
 In 1997, Sir Gerard Brennan (1995-1998), similarly declared that the ‘Australian system of administering justice [was] in crisis’ due to costs and delays.
 The Honourable Murray Gleeson (1998-2008) has echoed his predecessors’ views, pointing out that ‘[c]ost and delay’ are problems that are ‘endemic to all legal systems.’
 These distinguished jurists, however, are just some of the voices who have spoken out on the problems of both cost and delay.
 

Justice that is overpriced and overdue is not justice at all. This is a problem because adjudicating cases is not some luxury good that consumers can do without. Rather, it ‘is a special kind of service provided by the government’
 because it is a citizen’s constitutional right to have access to justice in the courts.
 Justice, therefore, should be affordable and prompt, not exorbitantly expensive and inordinately delayed. Clause 40 of Magna Charta, formulated in 1215, succinctly frames this constitutional obligation owed by the state to its citizenry as it boldly proclaims: ‘To no one will we sell, to no one will we refuse or delay, right or justice.’

Delay

Inevitably there will be some delay because litigation takes time. Consequently, legitimate concern is directed only towards improper delay, which consists of ‘delay beyond that necessary for the process involved.’
 Delay is possible in any stage of a case from the time when the claim arises by action of the defendant to the conclusion of the case when the court hands down its judgment.
 In fact, once a case is commenced, delay occurs in each of the three stages of a case:

1.  Delay from initiation of proceedings to commencement of the trial.

2.  Delay from the commencement of a trial to its conclusion. In fact the tendency nowadays is for the hearing of matters to take longer than was previously the case.

3.  Delay from the conclusion of the trial to the handing down by the court of its judgment.
 

Due to these delays, courts are ‘overburdened’
 so that cases pile up in a backlog.
 In consequence the ‘litigation process is, par excellence, a process of bottlenecks.’
 Delay, as Dennis Mahoney QC put it so well and so succinctly, ‘stinks in the nose of the community’ which the courts serve.
 No one, for example, ‘is able to justify a 12-18 months delay between setting the case down for trial and the trial of it.’
 ‘Justice delayed’, as the saying goes, ‘is justice denied’, while justice dragged out is justice dragged down. 

Delay occurs because the available resources are not capable of processing cases quickly enough. Thus there are two sides to the problem: the demand for cases to be processed and heard, and the supply of resources to meet this demand. 

Demand for litigation is increasing and the increase is manifest in two ways:

1.  There is an increase in the number of cases,
 which is out of proportion to the growth of population.
 Possibly this has happened because to an increasing extent people are regarding law as the solvent of most or even of all social problems.
 
2.  Litigated cases are increasingly more complex and so take increasingly more time to try.

Supply is limited because ‘justice is not an infinite commodity.’
 There ‘is a limit to the amount of time that can be given to each case,’
 just as there are limited economic resources that can be devoted to the judicial system. 

Supply of resources depends in the first instance on the budget allocated to a court to fund its activities.
 When that has been done, the question must then be asked as to how efficiently the allocated resources are used. This depends on a number of factors such as the skill and motivation of judges and court officials and the competence and diligence of solicitors and barristers.
 A most significant factor in this regard is whether the practices and procedure of the court are conducive to efficient disposal of cases.
 Not surprisingly, this attracts much of the attention in the literature. 

Costs

People in a free and democratic society regard justice not as a privilege but a right.

Introduction

There are costs involved in settlement. There are also costs involved in litigating a dispute in court.

Settlement

As a general proposition, from the point of view of efficiency, settlement is better than going to trial and an earlier settlement is better than a later settlement. There is an obvious reason for this proposition: the longer a dispute runs, the greater the financial and non-financial costs to the parties. So, the earlier the dispute is settled, the greater the saving in costs.

This reasoning reflects the notion that litigation is very much a ‘dead activity’ from the point of view of productivity. The direct benefit of litigation is resolution of a dispute, so the earlier the better. The only benefit of its continuance is to become a ‘make work scheme’ for lawyers.

Litigation

Litigation costs money for the parties, principally in fees for solicitors and barristers, but also for things such as filing fees, travel to and from court, out of town accommodation if the case is heard away from home, and loss of income from not attending to work because of the demands of a case. 

Costs have now reached the stage, according to Sir Gerard Brennan, where ‘litigation is beyond the reach of practically everyone but the affluent, the corporate or the legally aided litigant.’
 One consequence of this is that there is an increasing trend for litigants to represent themselves. So great is this trend, that there is now, according to Richard Ackland, an ‘avalanche’ of unrepresented litigants.
 

Causes of the Problems

There are several possible causes of these problems. Firstly, courts have not yet found proper procedures and methods for resolving issues of law, fact and discretion. Part of the problem ensuing from this is lack of effectiveness
 and part is lack of efficiency. Secondly, courts have not yet developed an understanding of management to enable them to adopt procedures for dealing with cases efficiently. In part, at least, this is a result of not having found proper methods for resolving issues of law, fact and discretion. If you do not know how to go about something properly because you do not fully and explicitly understand what the task involves it, is near impossible to design proper procedures that will generate efficiency. Thirdly, courts have not yet devised proper procedures for managing information.

Solutions to the Problems

Insanity is doing what you have always done but expecting different results.

Many approaches have been suggested to the problems of cost and delay,
 including:

(  Appointing more judges

(  Increasing the number of sitting days

(  Increasing the daily sitting hours

(  Granting fewer adjournments

(  Reforming the rules of evidence
 

(  Reforming the rules of procedure
 

(  Abolishing the federated court system
 and replacing it with cross vesting (a partial simplification)
 or a unified Australian judicial system (a total simplification)

(  Placing greater reliance on alternative dispute resolution
 

(  Replacing the adversary system by an inquisitorial system
 

(  Managing case flow
 

(  Managing cases
 

(  Sending ‘hurry up’ notices to lawyers 

(  Increased judicial control over proceedings (which in consequence become less adversarial)
 

Some of these have been tried and there have been some successes, but cost and delay are still problems. This text will canvas some of the better prospects in later discussion.

�.	Mason (1994) pp 1-2


�.	Brennan (1997) p 139


�.	Gleeson (2002A) p 24


�.	See also Street (1987), Haynes (1983)


�.	Langbroek and Okkerman (2000) p 80


�.	Ison (1985-86), Guest (1980), Mendelsohn (1961)


�.	Mahoney (1983) p 33


�.	Mahoney (1983) pp 30, 33


�.	Langbroek and Okkerman (2000) p 87


�. 	Goose v Wilson Sandford (1998) (Court of Appeal, UK) Times Law Report 19 February where the court said in relation to delay in receiving a judgment: ‘Compelling parties to await judgment for an indefinitely extended period prolonged, and probably increased, the stress and anxiety inevitably caused by litigation, and weakened public confidence in the whole judicial process. Left unchecked it would be ultimately subversive of the rule of law.’


�.	Brennan (1997) p 139


�.	Langbroek and Okkerman (2000) p 82


�.	Mahoney (1983) p 40


�.	Mahoney (1983) p 33


�.	Mahoney (1983) p 30


�.	Langbroek and Okkerman (2000) p 78


�.	Mahoney (1983) p 36


�.	Mahoney (1983) p 36


�.	Langbroek and Okkerman (2000) p 87


�.	Doyle (1999) p 740


�.	Doyle (1999) p 740


�.	See Lavarch (1999) in Stacey and Lavarch (1999)


�.	Mahoney (1983) p 31. Clients have some difficulty in judging how efficient a lawyer is because of information asymmetry as the economists call it. Ordinarily the law person knows little of the substance of the work of a trained person such as a lawyer and so is in no position to judge if the service they provides is prompt and competent.


�.	Doyle (1999) at p 737, who refers to ‘the efficiency’ with which judges ‘conduct hearings.’


�.	Western Australia Law Reform Commission (1999) Chapter 1 par [1.4]


�.	Brennan (1997) p 139


�.	Ackland (2002)


�.	Chapter 4 Effectiveness of Courts


�.	This is a popular saying.


�.	Edit (1987)


�.	Aronson (1992A), Aronson (1992B), Giles (1990)


�.	Aronson (1992A), Aronson (1992B)


�.	Edit (1978), Street (1978)


�.	Baker (1987), Crawford and Mason (1988)


�.	Burt (1982), Byers (1984), Edit (1978), Ellicott (1978), Moffitt (1983), Nedsley (1983), Street (1982), Kirby (1988A)


�.	Banks (1987), Newton (1987), Matheson (1983)


�.	Certoma (1982), Cairns (1992), Findlay (1983-1985), Down (1998), Sampford, Blencowe, Condiln (1999), Sheppard (1982), Stacey and Lavarch (1999)


�.	Sallman (1989) Sallman (1995), Mahoney and Sipes (1985)


�.	Peckham (1981), Flanders (1998)


�.	Sallman (1989), Scott (1983), McGarvie (1989), Sheppard (1982), Brazil (1981), Marks (1993)





29

