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Introduction

Effectiveness in dispute resolution can be achieved in three ways:

1.  Avoidance. The dispute may be avoided altogether by putting in place some avoidance mechanism. This is the perfect form of effectiveness. 

2.  Settlement. The case might be settled. This is a second best method. Parties usually agree to settle when they believe the settlement is beneficial. It comes at some cost, the amount of cost depending on how early or late in proceedings settlement occurs. 

3.  Trial. The case is resolved by a trial and the ensuing judgment of the court. This is third best for two reasons. (i) Litigation does not necessarily resolve issues fairly. (ii) There are problems with effectiveness. In disputes of fact there is no guarantee that courts can find the truth. In disputes of law there is no guarantee that a court can make the best interpretation of the ambiguous provision that caused the dispute. (Although it is not directly relevant here, there are also problems with efficiency because litigation involves costs in terms of money, delay, stress and disruption.
)

Avoidance

Introduction
Avoidance of a dispute achieves a perfect outcome in terms of effectiveness in that no dispute arises. As the trauma surgeon says, the easiest case to treat is the one that comes from the accident that does not happen. Whether avoidance satisfies the goal of efficiency depends on the cost of the avoidance mechanism. Thus, if avoidance is low cost and litigation is high cost, then avoidance is efficient. It is obviously less likely to be efficient if the avoidance is high cost and the litigation low cost (which in the real world is unlikely to be a common occurrence).

Prevention

One Australian firm, Minter Ellison, had gone down the path of prevention in a large way. Prevention, however, is only part of a larger package that includes compliance, information management and risk sharing, which has enhanced the business, profitability and reputation of the firm.
 Prevention involves somewhat logically, a feedback loop. This entails examining how the incident occurred that gave rise to the litigation then devising and implementing measures to reduce the currency of incidents in the future. As the author of this innovation, Nigel McBride, explained the approach: ‘It’s not good enough anymore to park the ambulance down the bottom of the hill and say when the car goes through the fence we’ll pick up the pieces and charge you. What they want you to do is to teach them how to build the fence at the top of the bend as well, and do both. So you’re actually offering a front-end proactive business-focused solution, not simply saying ‘we’ll be your lawyers when it all goes wrong’.

Social Insurance

Schemes of social insurance can avoid litigation. Or they can provide sufficient compensation to dissuade an injured person from litigation. An example was the National Compensation Scheme for motor accidents that the Whitlam Labor government proposed but could not establish and the provisions in each Australian jurisdiction for workers’ compensation. According to Professor Terence Ison, there are defects in relying on tort litigation as a means of compensation, all of which generally make social insurance a better alternative. These defects are: ‘(1) that the fault principle [that is required for tort liability] is irrelevant to social needs, (2) the problems of evidence and causation frequently make the result of a claim dependent on fortuitous circumstances, (3) that the assessment of damages is largely intuitive [as distinct from being rule based and rational], (4) that minor injuries tend to be over-compensated and serious injuries under-compensated, (5) that compensation depends less on the conduct of the parties than on the availability of liability insurance or a prosperous defendant, (6) that the processing of claims involves inordinate delay, (7) that the system compensates only a minority of injury victims and rarely compensates at all those who are disabled by disease, and (8) that only half of the income of the system is actually devoted to compensation, the remainder being absorbed by the costs of administration.’
 A further defect is that, because our economy makes us all interconnected, even if we are not directly contributing towards insurance we are probably doing so indirectly: as we buy goods and services the money we pay to the seller flows through the economy and eventually enriches one or more insurance firms.

Settlement

A settlement is always effective in that it brings the dispute to an end. However, there is a second aspect to effectiveness: whether it provides a fair solution to the problem that gave rise to the litigation. There is no way of making it absolutely certain that every settlement will be fair but there are ways that will tend in that direction. First, each party must have access to competent legal advice. Second, parties must have a reasonable understanding of the nature of the dispute. 

Procedures proposed in this book seek to make parties well informed with low cost procedures. It is possible to create a rule that for a settlement conference, each party must produce a statement of the basic facts of their case. Another possible rule for the settlement process is that one party can ask another party to clarify or amplify their account of the facts and to indicate in a broad way the evidence that is available to prove vital facts. In this way, bit-by-bit parties investigate their case – but do so only to the extent required to further the settlement process so they do not incur unnecessary up front costs.

Trial

There are two aspects to the effectiveness of a trial in disputes of fact:

1.  Final Binding Decision. A trial is effective in resolving the dispute in that a court makes a final decision binding on the parties. 

2.  Accuracy of Fact-finding. Effectiveness also depends on how accurately the court finds the facts of the case. Does it find the truth or not?

Trial: Binding Decision

Introduction

A trial is successful in resolving a dispute of facts between parties in that the court decides the facts and gives a judgment for one or other party. This decision is binding. Any party can take the case further by exercising any mechanism for appeal and review. But apart from this, under the common law rules of res judicata and issue estoppel the decision of the court is final. The matter and the issues in it cannot be the subject of fresh litigation. In this sense the decision is final. The decision of the court is binding on the parties who must abide by it.

Res Judicata

Res judicata is Latin means ‘the adjudicated case’, that is, the court has heard and decided the case. It tends to be used in relation to civil proceedings. The criminal equivalent is ‘double jeopardy’
 in the United States,
 and ‘autrefois convict and autrefois acquit’
 in Australia
 and England.
 

Res judicata is shorthand for res judicata pro veritate accipitur: a case that has been decided is accepted as the truth. The doctrine or maxim says that ‘once the case has been decided, it cannot be re-litigated by the original parties [because in] the eyes of the law the rights and duties of the parties have been conclusively and finally determined’.
 

Res judicata applies to two types of issues in a case: issues actually raised and issue deemed to be raised:

1.  Issues Actually Raised. Res judicata applies to issues actually raised in the case. 

2.  Issues Deemed to be Raised. Res judicata applies to issues which the parties did not raise but ‘which the parties, exercising reasonable diligence, might have brought forward at the time’.
 In other words, it would have been unreasonable not to plead the issue of fact or law in the case, so the law deems these issues to have been raised. This is known as Anshun estoppel, named after a major case in which the doctrine was articulated.

Issue Estoppel

Estoppel in its most basic sense refers to the situation where a person is, because justice demands it, prevented in legal argument from asserting a fact even though the fact is true. Sometimes, as here, it just means a party is prevented or prohibited in some way from doing something.

When two parties litigate, the court will determine issues of fact and law. The doctrine of issue estoppel says that these parties cannot re-litigate the same issue.
 This is res judicata applied to an issue, as distinct from the whole case.
 

Trial: Resolving Issues of Fact

Introduction

Effectiveness also depends on how accurately the court finds the facts of the case. As the United States Supreme Court has said on several occasions: ‘the central purpose of a trial is determination of the truth’.
 In his text Proof of Facts the author has set forth a rational method for a court to resolve issues of law.
 

There are two potential problems in resolving issues of facts:

1.  Having the Evidence. A court ideally needs all of the relevant evidence. Failing that it needs as much of the relevant evidences as can be obtained.

2.  Weighing the Evidence. Once the court has the evidence (that is, as much evidence as can be obtained) it has to weigh the evidence in order to decide as best it can the truth.

Having the Evidence

Introduction

Courts do not have any ‘first-hand knowledge of the events or situations about which they have to decide what happened’ because a court hearing a case did not itself witness the events that make up the case.
 This is the fundamental problem because no one can know the truth, that is the facts of an event, that they have not personally observed. Apart from the special case of judicial observation, a court has no knowledge of the true facts beyond the evidence given by the parties. Therefore the court depends on evidence to find out the truth of the matter. Here lies one of the problems; while evidence may tell the court the truth, there are several reasons why a court may not have all of the evidence before it. 

Limitations on Investigating Facts

There is no foolproof way for a lawyer to investigate the facts of a case. As the saying goes, ‘you do not know what you do not know’. Admittedly, in some cases the facts operate in an ascertainable framework and can generally be uncovered by a proper search, but this is not always the case.

Power of a Party to Conceal Evidence

Under the adversarial system a party has some power to conceal evidence by resorting to any of three devices:

1. A party is not obliged to call every witness so they can choose not to call a witness who may give evidence unfavourable to their case.
 

2. The techniques for cross-examination used by trial lawyers emphasise the need for the cross examiner to control proceedings so that, as far as possible, a witness does not have an opportunity to give adverse evidence. One technique is for a cross examiner not to ask a question unless they know the answer or can deal with any possible answer that the witness gives. A second technique is not to allow a witness to explain an answer, notwithstanding that the search for truth demands that they are given an opportunity and that the witness has taken an oath to tell the ‘whole truth’. 

3. The present law and practice relating to disclosure of a party’s case and discovery of that case by the other party is not totally effective in bringing to light evidence that one party possesses that can be helpful to the other party.

Weighing the Evidence

I doubt whether many psychologists realise the extent to which the law operates upon assumptions, which they may disagree with or question. The need for a constant dialogue between the lawyer and the psychologist is apparent. Our objective must be wherever possible to ensure that the perceived truth is the real truth.
 
Introduction

Loosely but conveniently, lawyers speak of a court making a finding of facts. From a practical point of view, facts are conclusively established for the purposes of a case only when a court makes a finding of fact in its judgment. 

However, there is no guarantee that a court’s finding of facts will be correct. In consequence of this, even an experienced litigation lawyer cannot operate with any certain expectation that any fact will be ‘found’ by the court from the evidence. The reason for this is that there is not a lot of science involved in weighing evidence. There are two aspects to this: 

1.  Limitations in the method that courts use 

2.  Inability to rectify these flaws by trial and error learning.

Model for Proof of Facts

In his text Proof of Facts the author has set forth a rational method or model for a court to use in finding facts.
 It has four steps being starting point, versions of truth, probability of truth and finishing point.

Step 1: Starting Point
This is the province of the rule as to the burden or onus of proof. At the commencement of a case, nothing is taken to be proved except for those facts admitted by a party or agreed to by both parties. The party who initiates the case has it all before them.

Step 2: Versions of Truth
This involves each party presenting their version of the facts to the court. They seek to prove these facts by evidence.

Step 3: Probability of Truth
This involves the court, aided by submissions from the parties, assessing the probability that each version of the facts is correct. 

Step 4: Finishing Point
This requires the court to measure the probability determined in Step 3 of the initiating party’s case being true with the standard of proof that the law requires of that party. If the party makes or betters the standard they win the case. If they fail to make the standard they lose the case. The standard of proof is the finishing point for the initiating party because if they make their case to this point they have won.

Limitations in the Method

These steps are perfectly logical. Step 3, however, raises a problem, which is now described. The starting point is that there are three forms of reasoning that can be used, namely, cognitive science, induction and trial and error learning. The problem is that these are not capable of providing a certain result when determining the probability of truth. Consequently, there is no comprehensive cut and dried science that enables anyone, including a judge or jury, to accurately determine the probability that evidence is the truth. 

Cognitive Science

Where evidence is based on human observation, the problem is that observation and memory can be inadequate and frail. Also, consciously or unconsciously, a witness can give a false account of what they observed. In the outcome, evidence is flawed: evidence may have told of X when it should have said Y; evidence may have added P when P was not there; evidence  may have omitted Q when Q was there. 

In order to assess whether to believe observation evidence a court has to rely on cognitive science.
 Neuroscience has certainly made major advances in recent times. An example is discovery that the human brain is far more malleable than was previously thought to be the case.

That said, there is still a problem because cognitive science has not yet reached the point where it can be used to determine on all occasions and in all circumstances whether someone is or is not telling the truth. Moreover, where the truth has not been told it cannot give a firm answer as to where the real truth lies.

These limits to cognitive science impose limits on a court’s effectiveness in finding facts because there is little science involved. Put simply, cognitive science cannot provide a certain and comprehensive method for assessing the probability of truth of disputed facts.
 

Induction

Induction is another major means of establishing truth.
 It can be used either to fill a gap in the facts or as a supplementary or additional means of assessing the truth of observational evidence. Essentially it asks whether evidence squares with the way that people usually or rationally behave.

While induction is a useful means of reasoning, it is not infallible. Courts do not possess perfect knowledge of the behaviour patterns of people. Further, not all people always behave according to the pattern.

Trial and Error Learning

Trial and error learning involves trying ways of doing something enough times until one achieves a desired result. Obviously the method that achieved the desired result is an effective way of performing the desired task. Then may follow more trials to improve the technique. Once the technique has been developed or developed and improved it is feasible to teach it to those whose function it is to perform the task in question. By this means trial and error learning advances our techniques for performing a task.

Outline of Trial and Error Learning

The justice system would benefit if trial and error learning can make fact-finding more accurate and more predictable. Unfortunately in this context trial and error learning has limitations. To explain this, consider how trial and error learning needs to work to be relevant to fact finding. There are five steps:

Step 1. Trial. A court uses or trials some method for ascertaining the truth.

Step 2. Result. This method enables the court to make a finding of facts.

Step 3. Assessment of Outcomes. The court then assesses whether the method worked. To do this it needs to determine whether the finding of facts that it made constitutes the truth.

Step 4.1 Continue with the Method. If the method yields the truth the court continues with the method. The court may conduct further trial and error research to understand why it works. If the court does achieve greater understanding of why the method works it may use this understanding to refine and enhance the method.

Step 4.2 Replace the Method. If the method does not yield the truth the court will not continue with the method. It will seek another method. In doing so it may see if it can understand why the first trial did not work.

Step 5. New Method. The court adopts and trials the new method. To do this it repeats Steps 1 – 4. If a trial does not yield a finding of facts that is true the court also needs to repeat Step 5.

Problem with Trial and Error Learning

In some fields such as management and medicine it is possible to learn by trial and error. Experience shows that some things work and some things do not work. A firm makes or does not make a profit. Profit is measurable in dollars and years. A patient lives or dies, they recover or they do not recover. If they partly recover some sort of measure is possible even if it is only qualitative. This, for example is the basis of performance review as in strategic management or an M and M (morbidity and mortality) conference of surgeons.

Trial and error learning is possible in these fields because they possess a requisite characteristic – one can observe and to a reasonable extent assess outcomes. Specifically, following the trial it is possible to see or assess whether the method that was tried either succeeded or failed. The reader will see that this comprises Step 3. Assessment of Outcomes, in the model above. Knowing whether there was success or failure is crucial to using the method because knowing these generate learning.

Trial and error learning is not possible in fact-finding because generally it is not possible for anyone, including judges, to know the truth of past facts that they have not personally observed. Consequently, it is not possible for a court to know if it was right or wrong in its finding of fact. Thus, there is no generally available yardstick to determine how good or bad every decision is. In short form this is the underlying reasoning: it is not possible to learn by trial and error when it is not possible to detect error.

Since this proposition is crucial, let us restate it. Trial and error learning has a necessary precondition – it must be possible for a trialist to identify which of two outcomes their trial has delivered, namely, that they have made an error or that they have not made an error. Unless a trialist knows this, they can neither reject a method that leads to error because it fails to achieve the desired result nor persist with a method that leads to a desired result. This is the case because once a court has decided what it thinks are the facts of the case and the case is finished, there is no generally operant mechanism for appraising the result. Of course, there are occasions when later developments such as, the finding of new evidence or a witness recanting on their testimony in a practical sense, indicates fairly conclusively where the truth probably lay. But these special and unusual cases aside, there is no certain knowledge. Consequently, there is no criterion or gold standard against which to measure how well or how badly a court found facts in a particular case.
 This is why there are no statistics on how often courts err when they find facts. This is also why there are such constraints on the degree to which research on fact-finding by a court can make any progress. 

Conclusion 1: High Uncertainty

The preceding discussion establishes an important proposition: a judge or juror, viewing all of the evidence, cannot know what is true and what is not true. The truth has probably been diminished by not being fully presented and by the telling of things that are not the truth. While a judge or juror or other decision maker knows that it is likely that the truth has been diminished, they do not know this for sure, they do not know which part of the evidence is not true, nor do they know which parts of the truth have and have not been told. At best they rely on what is variously called ‘human judgment’, ‘commonsense’ and ‘horse sense’. For this reason no human system can furnish an absolute guarantee of truth.

Thus, a trial is a ‘forensic lottery,’
 which means that going to court is an uncertain business. Similarly, any legal advice is uncertain about the prospects of success in litigation. At best before trial, a lawyer, even an experienced litigation lawyer, can make only an informed guess as to the ultimately established ‘correct’ version of the facts.

Conclusion 2: Limitations to Effectiveness

Since the process of fact-finding is uncertain, there are limitations on the effectiveness of litigation. It cannot guarantee that it finds the truth. Since these limitations are inherent in the nature of the task, it is not possible to overcome them by taking more time over a decision. Greater use of flawed tools does not necessarily give a better outcome.
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