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Chapter 10

Organising the Case

Introduction

Basic Model for Litigation

Operational Model for Litigation

Illustration of the Model for Litigation

Introduction

There is a simple way to organise litigation in a manner that makes it more efficient. This organisation creates a framework that represents the major components and the major tasks in litigation that involves a dispute of facts. The author refers to this framework as the model for litigation.

The background to the model is this. The type of rule that allows one party to sue another is called a cause of action. A cause of action possesses the basic structure that most other rules possess. As explained in more detail below a legal rule consists of a conditional statement that combines elements and consequences. In litigation their operate is based on a naturally occurring relationship between elements, facts and evidence: 

1. Each element of a legal rule describes a category of fact. 

2. The conditional statement that comprises the legal rule is so framed that a legal rule applies to a set of facts when the set includes facts that fall within each of the categories of facts that the element delineate. 

3. When all the elements apply to the facts in the set of facts (or to put this in another way, all of the elements are satisfied by the appropriate facts) the rule applies to the set of facts. 

4. When the rule applies to the set of facts it brings consequences to the parties.

5. In the course of a case a party will typically have to prove one or more of the facts that are needed to satisfy one or more elements of the cause of action. A party proves a fact by evidence.

Basic Model for Litigation

Introduction

A good way to explain the model for litigation is first to present a simple version that does two things:

1. It reveals the basic workings of the model.

2. It provides a good basis for explaining the basic functions of the components of the model.

Model for Litigation

Here is the diagram that sets out the basic version of the model for litigation:
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	Figure 10.1 Model for Litigation: Basic Version


Explanation of the Model

Outline

The model for litigation explains the basic function of litigation that involves a dispute of facts (which is by far the most common form of dispute). It rests on the simple but vital relationship between five items:

1.  Elements. The elements of the cause of action define the material facts, which in turn identify when the legal rule applies.

2.  Material Facts. [The core facts of the case are the material facts.] The material facts of the case are so called because a plaintiff must establish each one of them to win the case.

3.  Evidence. When a material fact is in dispute a plaintiff needs evidence in order to prove it.

4.  Consequences. When a plaintiff makes out their case by establishing each material fact, the legal consequences provided by the cause of action then follow. Generally these involve a court granting some sort of remedy to the plaintiff.

5.  Conditional Statement. The rule that comprises the cause of action is framed as a conditional statement: when a set of facts contain facts that satisfy each element of the cause of action the rule applies to those facts. When it applies it visits the parties with the consequences that the rule specifies.
Function

This functions in the following way:

1.  Column 1. Column 1 sets out the cause of action, the law or the legal rule that is involved. The rule consists of elements and consequences. These are Elements 1–n and Consequences 1–n.

2.  Column 3. Column 3 in the top part sets out the facts that satisfy the elements of the legal rule. These are Facts 1–n. The right facts (commonly called the material facts, relevant facts or the essential facts) satisfy each element of the legal rule. The diagram signifies this by the arrow in Column 2 linking Column 3 (Facts) to Column 1 (Law).

3.  Column 5. Column 5 contains the evidence that can establish the facts. In litigation a lawyer uses evidence to prove disputed facts. The evidence is labelled Evidence 1-n such that Evidence 1 is the evidence that is capable of proving Fact 1, Evidence 2 is the evidence that is capable of proving Fact 2 and so on. Thus Evidence 1-n is the evidence that is capable of proving Facts 1–n. The diagram signifies this by the arrow in Column 4 linking Column 5 (Evidence) to Column 3 (Facts).

4.  Achieving the Consequences. To win a case a plaintiff needs to satisfy each element in the legal rule that constitutes the cause of action. These are labelled Elements 1–n. A plaintiff satisfies an element by producing or proving (if there is a dispute) the relevant material fact for that element. These facts are labelled Facts 1–n. The evidence for these facts is labelled Evidence 1–n.

5.  Nature of the Consequences. In civil cases consequences consist of the remedies that the court grants to a successful plaintiff. In criminal cases the consequences consist of the punishment that the court imposes on a convicted defendant.

6.  Components of the Consequences. Consequences may have components. These are labelled Consequences 1–n. There are two obvious ways in which consequences can have components. First, a remedy may have components. For example, the remedy of damages is made up of a number of components or types of damages. Second, there may be two or more remedies for a wrongful act.

7.  ConFacts. To obtain a designated legal consequence it may be necessary to establish some relevant facts. ConFacts 1–n are set out in the bottom half of Column 3. ConFacts 1–n are the facts that support Consequences 1–n. For example in personal injury case a plaintiff who claims loss of wages has to assert the loss of wages through being off work and has to prove being off work and the amount of those wages.

8.  ConEvidence. To prove ConFacts a party needs evidence. Figure 1 labels the evidence to prove ConFacts 1–n as ConEvidence 1–n. ConEvidence 1–n is located in the bottom half of Column 5.

Components of the Model

Essentially, the model for litigation is built on foundations located within the structure of action provisions. These foundations are created by structures that legal rules naturally possess. Subject to limited exceptions that are of no concern here, each legal rule possesses a standard structure that contains the following components:

1.  Elements of the legal rule, which can be divided into sub-elements.

2.  Facts, which satisfy the elements.

3.  Evidence, which is used to prove facts in litigation.

4.  Consequences, which apply when the each element of the legal rule is satisfied by the appropriate facts.

Elements

Nature of Elements

To start the explanation of elements some background is necessary. A legal rule is framed as a conditional statement–when certain types of facts occur, consequences apply to the parties involved.
 These consequences are the remedies that the court provides to a successful plaintiff (or in the case of a transaction, the change in their legal position that happens to parties when a transaction is successfully concluded). In the diagram for the model these are labelled Consequences. 
Key Propositions

There are some key propositions about elements. Elements of a legal rule delineate that part of the world, the facts, to which the legal rule applies and which it therefore regulates. To perform this task each element delineates a category or type of fact, so that the relationship of an element to a fact that fits or satisfies the element is that of the general to the particular. This means that a legal rule applies to a set of facts when the set of facts contains facts that fall within the categories of facts delineated by each element. That is to say, there are facts in the set to satisfy each element. Conversely, if a plaintiff fails to satisfy all of the elements, even failing with just one element, the law does not apply, so the plaintiff does not obtain their desired outcome. Let us stress the rule involved here: to obtain the legal consequences provided by a cause of action a plaintiff (or parties to a transaction) must establish each and every element of the legal rule that constitutes the cause of action. 
Labels

In short, each element describes a required type of fact for the rule to apply. Elements are labelled Element 1, Element 2 and so on. The elements in a rule are collectively designated Elements 1–n. To obtain the Consequences, therefore, the plaintiff must satisfy Elements 1–n. 
As will be explained below, a neat way to label sub-elements with a system that is akin to decimal places. On this basis the sub-elements of Element 3 consist of Element 3.1, Element 3.2 and so on.

Nature of Sub-Elements

Elements can be divided into various levels of sub-elements if the law creating the cause of action so requires. These levels create a hierarchy. 
To illustrate, let us take Element 2 as an example, and see how it could divide into sub-elements. If Element 2 was divided into n sub-elements, being Elements 2.1-2.n the table above could be expanded to accommodate this situation. Here now is a table showing the sub-elements of Element 2. These are labelled Element 2.1, Element 2.2 and Element 2.n, so that the range is Elements 2.1-2.n:
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To recap, in this diagram the sub-elements of Element 2 are labelled Element 2.1, Element 2.2 and Element 2.n, constituting the range Element 2.1-2.n. Moreover, further division is possible (if the law so requires it) because a sub-element at any level can always be further subdivided, so that the division and subdivision create a more elaborate hierarchy. For example, Element 2.3 might divide into Elements 2.3.1-2.3.n. This process of subdividing elements continues until the law constituting the cause of action is fully and faithfully represented in the hierarchy.

As demonstrated, when an element is divided into sub-elements, each sub-element needs to be satisfied by the appropriate fact. Thus, Facts 2.1-2.n satisfy Elements 2.1-2.n. Similarly, in litigation each of these facts is proved by evidence so that Facts 2.1-2.n are proved by Evidence 2.1-2.n.
Consequences
While elements identify the part of the world that the rule seeks to change, the way in which the rule directly and legally changes the world is through the consequences it imposes on the parties when it applies to a set of facts. This is why a legal rule must also state the consequences it visits upon the parties. Consequences are designated Consequences 1–n or just Consequences for short. 

Column 1 of the model shows the legal consequences that follow when each element is satisfied by the facts in a case. Consequences are the remedies that the court provides to a successful plaintiff. 

Consequences of a legal rule are themselves divided into elements, which in their full form are labelled Consequences 1–n. Sometimes, however, discussion of the model refers just to Consequences which is a convenient shorthand. Consequences need elements for two reasons:

1. There may be more than one remedy. For example, a successful plaintiff in trespass may obtain both damages and an injunction. 
2. A remedy may be divided into parts. An example is the remedy of damages, because there are various heads of damages, each of which becomes an element. Each head of damage is calculated as a lump sum of money. All the heads of damages taken together become the total amount of damages, which constitute the full Consequences. 

Consequences often need to be matched with facts that need to be established by evidence. For example, a plaintiff who claims damages needs to prove the amount of their loss for each category of loss for which damages provides compensation. There are two special entities related to Consequences:

1. Facts for Consequence are labelled ‘ConFacts’.

2. Evidence that might prove ConFacts is labelled ‘ConEvidence’.

Facts

Nature of Facts

Facts are relevant because each legal rule is made to apply to a defined class of facts. Facts are constituted by something that happens or exists such as an act, action, event or an incident, by a state of affairs, a condition (including a state of mind) or a quality that exists, or by something else of this kind.
 Potentially, a fact can be past, present or future.
 In the obvious case, a fact is positive, for example something happened, something exists or some item possessed some quality; but it can also be negative in that the event did not happen, the thing does not exist or the item did not possess the quality in question.
Relationship to Law

There is a precise relationship between law and fact. Essentially, this relationship comes about because the elements of a rule define the facts or circumstances that determine when the rule applies. This happens because each element consists of a generalisation of some fact. Thus the relationship of law to fact is that of the general to the particular: elements of a law or a legal rule state a category of facts. This means that the elements are satisfied when a fact occurs that falls within this category.

Satisfying Elements

To be successful, a party must satisfy each element of the cause of action. But how do parties satisfy these elements? Parties establish an element by facts, as indicated by the arrow between Column 1 and Column 3. Each element of a law delineates a category of facts, and requires that there be a fact in this category to satisfy the element. Parties, therefore, satisfy Element 1–n by establishing the appropriate facts. These are conveniently labelled Fact 1, Fact 2, and Fact n respectively, so that Fact 1 satisfies Element 1, Fact 2 satisfies Element 2 and Fact n satisfies Element n. Collectively, the facts can be designated as Facts 1–n. In summary, then, Elements 1–n are satisfied by Facts 1–n. 
Clearly in litigation there are other facts in the case besides Facts 1–n. These may play some ancillary role in a contested case in proving Facts 1–n but they are otherwise legally irrelevant. Facts 1–n, by contrast, are the core of the plaintiff’s case. A party’s success will rise or fall according to their ability to prove these facts. For this reason lawyers refer to Facts 1–n as material facts, relevant facts or essential facts.
There are also facts for consequences. In the model for using law ConFacts 1–n satisfy Consequences 1–n.
Evidence

In litigation parties prove facts by evidence, as indicated by the arrow pointing from Column 5 to Column 3. Evidence to prove Fact 1, Fact 2, and Fact n is conveniently labelled Evidence 1, Evidence 2, and Evidence n respectively. Conveniently and simply we say that Evidence 1 ‘proves’ Fact 1, Evidence 2 proves Fact 2 and so on. This, however, is shorthand for two propositions. Before trial, Evidence X is the evidence that is capable of proving Fact X and that a party will use in an attempt to prove Fact X. So Evidence 1–n constitutes the ‘holding yard’ for the available evidence for proving the facts. After the trial, if a party has been successful, Evidence X is the evidence that actually proved Fact X. But to repeat, our shorthand for this is to say that Evidence X ‘proves’ Fact X.

Collectively the evidence can be designated as Evidence 1–n. In summary, therefore, Evidence 1–n proves Facts 1–n. For the consequences, ConEvidence 1–n proves ConFacts 1–n .
The expression ‘evidence’ is used in this context to designate all of the methods for proving facts. These various methods fall into three categories:

1.  Observation. In the obvious case a witness is the source of observational evidence. Observational evidence can also come from equipment or from the records of an organisation. Finally, a court can observe some facts for itself.

2.  Inference. Inference can be based on patterns of behaviour (which incorporates induction) or causation (which incorporates deduction).

3.  Deeming Provisions. Facts can be legally deemed to be true. This can happen in any of five ways–by agreement, by admission, by presumption, by judicial notice or by statute.

Observational evidence by a witness is one of the most common forms of evidence. It refers to an account of facts that a witness gives on the basis that they have observed those facts with one of the five senses (namely sight, touch, smell, hearing, and taste). To further explain and also illustrate this, consider a typical piece of evidence, where Sally, the witness says: ‘I saw the defendant walk on Jeremy’s land’. This reveals the two components of observational evidence:

1. Alleged Facts. It consists of alleged facts. In the example, the defendant walked on Jeremy’s land. 

2. Cognitive Claim. It consists of a cognitive claim to truth of these facts. In the example, the witness Sally claims that the defendant walked on Jeremy’s land because she ‘saw’ it happen. 

In view of this, it can be seen that the relationship of fact and observational evidence is that evidence consists of facts with the addition of a claim that the facts are true based on some observation. 

Conditional Statement

So far the legal rule has two components: elements that identify the facts to which it applies; and consequences that prescribe how it will change the position of the parties to a case when the rule applies to them. To ensure the operation of the rule, something has to impose these consequences on the facts. Legislators do this by framing a legal rule as a conditional statement. It takes the following form: ‘If facts occur that fall within the classes of facts delineated by the elements, the consequences designated by the rule apply to those facts’.

Operational Model for Litigation
The basic version of the model for litigation has three operative columns (ignoring the in-between columns with arrows). These columns cover elements of the law, facts and evidence. The operational version adds a fourth column for notes on operational matters. This version of the model enables a lawyer to attach notes to a particular set of elements, facts and evidence.

There is obviously a vast range of operational matters that a lawyer might want to record. For example, the witness may be timid, it may be necessary or advisable to issue a subpoena, the witness needs an interpreter, or there may be some special rule of evidence that could apply. Here now is the operational version of the model:
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	Figure 10.3 Model for Litigation: Operational Version


Illustration of the Model

Introduction
Fundamentally, the model illustrates the overall picture of how litigation functions. For the plaintiff to win they must prove facts constituting or satisfying each element of the cause of action. In the model a plaintiff must prove Facts 1–n to satisfy Elements 1–n. A plaintiff seeks to prove Facts 1–n by Evidence 1–n (unless the defendant admits some of the facts to be true, which frequently occurs).  Therefore, a defendant wins on the facts by rebutting the plaintiff’s proof of at least one of the facts necessary to satisfy the elements of their case. This can be done, as explained below, by disputing law or facts, or both.

Because the model explains the overall task it can be a fairly comprehensive and constant guide to litigation. It can help in most aspects because it structures and therefore directs the task. For example, it provides a lawyer with a list of the elements of the cause of action. This indicates the type of facts that must be established to prove the case because the elements are generalisations of these facts. It also alerts the lawyer to the need to present evidence to prove the facts that will satisfy each element.

Obviously the model is a mechanism for organising a case by providing a framework that arranges information in an amenable form. This can be illustrated with a hypothetical case involving a plaintiff Stuart Little and a defendant Mary Grand. 
Interview with the Lawyer

Stuart Little has a grievance. He visits his lawyer and describes his grievance in the following way: ‘I live at 12 Big Street, Smallville. Mary Grand lives two houses up the street from me in No 16. She has always been envious of my garden. On Wednesday, 5 April Mary’s envy finally got the better of her. At 12.00 hours (high noon) she entered my garden in the front yard, walked across my prize lawn in her hobnailed boots and took a lemon from the lemon tree, leaving by the front gate. I have never given her permission to do this. I have obtained a valuation of my loss from Grassy Green who runs a nursery. The lemon would be worth $3. It will cost $38 to repair my lawn – with those boots it is no wonder Mary cannot tap dance.’ [Stuart writes an occasional column on the performing arts for the local newspaper, the Smallville Examiner.]

Researching the Law
The lawyer then does some research and finds the following account of the tort of trespass to land in a textbook entitled Walker on Trespass. The learned author says as follows: ‘Trespass is an ancient action although it is not much used now. Trespass protects land owners and holders. A plaintiff commits trespass when they intentionally interfere with land without permission. Trespass is actionable by a plaintiff who has a right to possess the land. Defences to trespass are provided by common law and statute. A successful plaintiff will obtain damages. Damages are awarded to compensate for the invasion or interference per se calculated according to the circumstances, and to compensate for actual loss occasioned by the trespass. Additionally, a plaintiff may, at the discretion of the court, be awarded an injunction. Generally to obtain an injunction a plaintiff needs to show that there is a reasonable possibility that the trespass will be repeated.’
Investigating the Facts
The lawyer then investigates the facts. During the investigation she finds that none of the defences apply. She also discovers the following:

1. Stuart owns the house at 12 Big Street Smallville. He lives there with his wife, Gladys, and his triplets, Faith, Hope and Charity, who are studying theology at Notre Dame University. 
2. Sally is a neighbour in No 14, which is the house between Stuart and Mary. Just before midday on the day of the trespass, Sally saw Mary walking past Sally’s house towards Stuart’s house. However, since she was peering through the curtains at the time Sally did not see whether Mary entered Stuart’s front yard. About five minutes later, Sally saw Mary walking in the opposite direction toward her own house at No 16. Mary was carrying a lemon that she was tossing in the air at the same time displaying a triumphant look on her face. 
3. On Wednesday evening at about 18.30 hours, Mary was seen in the Boiler Room at the Railway Hotel by ‘Front Line’ Freddy, who reports on sheep dog trials for the Smallville Examiner newspaper. Freddy heard Mary say: ‘I finally fixed that obnoxious man Little Stuart as I call him. I will keep doing what I did until he takes that smug look off his face’. 
4. On Saturday morning at 10.15 hours, Nosey Parker saw Mary bringing a lemon meringue tart to her parish fete. The fete was held in the grounds of the Church of St Jude the Obscure in Smallville.

Organising the Law
To prepare and assess this case the lawyer can utilise the organising framework provided by the model for litigation. To initiate this, it is first necessary to divide the cause of action, trespass to land, into its elements and consequences. These elements and consequences can be presented in the following table, showing the element as a sentence along with a number and a label:

	Elements
	
	

	Element 1
	Land
	There is land.

	Element 2
	Possession
	The plaintiff has a right to possess the land.

	Element 3
	Interference
	The defendant interferes with the land.

	Element 4
	Intention
	The defendant interferes with the land intentionally.

	Element 5
	Permission
	The plaintiff has not given the defendant permission to interfere with the land.

	Element 6
	Defences
	There are no defences available to the defendant.


	(
	
	

	Consequences
	
	

	Consequences 1
	Damages
	(i) Interference. These damages are calculated by reference to the circumstances of the interference.

(ii) Loss. These damages compensate the plaintiff for their actual loss.

	Consequences 2 
	Injunction
	Generally to obtain an injunction a plaintiff needs to show that there is a reasonable possibility that the trespass will be repeated.

	Figure 10.4 Elements and Consequences of Trespass to Land


Organising the Case
We can now proceed to organise this case according to the model for litigation. This illustrates two major concepts: 

1.  How each element of the cause of action is satisfied by the appropriate fact.

2.  How each fact needs to be proved by evidence if the other party does not admit it.
	1
	2
	3

	Law
	Facts
	Evidence

	1. Land
	The house and land at 12 Big Street Smallville
	Stuart Little can tender the house and land in evidence.

	2. Possession
	Stuart Little owns and lives in the house. It is his family home.
	(i) Stuart Little can tender the title documents for his house to prove ownership.

(ii) Stuart Little can give evidence himself that he lives in the house and that it is his family home.

	3. Interference
	Mary Grand enters Stuart Little’s yard and takes a lemon from his lemon tree.
	Wednesday, 5 April about 12.00

(i) Sally in No 14 Big Street sees Mary Grand from No 16 walking towards Stuart Little’s house at No 12.

(ii) Five minutes later Sally sees Mary walking back towards her own house at No 16. Mary was carrying a lemon that she was tossing in the air, at the same time displaying a triumphant look on her face. 

Wednesday, 5 April about 18.30

(iii) Front Line Freddy hears Mary say: ‘I finally fixed that obnoxious man Little Stuart as I call him’.
Saturday, 8 April about 10.15

 (iv) Nosey Parker saw Mary bringing a lemon meringue tart to her parish fete, held in the grounds of the Church of St Jude the Obscure in Smallville.

	4. Intention
	Mary Grand interferes with the land intentionally.
	This intention can be inferred from the circumstances of the interference.

	5. Permission
	Stuart Little has not given Mary Grand permission to do this.
	Stuart Little can give direct evidence that he did not give Mary Grand permission to do as she did.

	Consequences
	
	

	1. Damages
	A. Interference

Entering the plaintiff’s yard, walking across the lawn, plucking and taking a lemon from the lemon tree and then leaving.

B. Loss

(a) Damage to the lawn: $38. 

(b) Loss of the lemon: $3
	A. Interference

Evidence of the interference is given above in connection with Element (3) Interference.

B. Loss

Grassy Green who runs a nursery can give evidence that damages are calculated as follows:

(a) Repair of the lawn – $38

(b) Replacement of the lemon – $3

	2. Injunction
	Stuart fears repetition of the trespass.
	Wednesday, 5 April About 18.30

Front Line Freddy hears Mary say: ‘I finally fixed that obnoxious man Little Stuart as I call him. I will keep doing what I did until he takes that smug look off his face’.

	Figure 10.5 Model for Litigation: Organisation of a Case
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