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Introduction
This chapter explains the four types of law involved in litigation. To conduct litigation for a client it is necessary to understand the role that each of these four types of law plays in the adjudication of a case. These four types of law are here labelled as action, establishment, jurisdictional and procedural provisions. Action provisions are central because they create a cause of action. The other three provisions–establishment, jurisdictional and procedural provisions–are ancillary because they provide for hearing the cause of action. 

Action Provisions

Introduction

There needs to be a legal rule that authorises the plaintiff’s cause of action. This rule is an action provision. It contains two specific types of provision namely substantive and remedial.

Substantive Provisions

Substantive provisions set out the elements of the cause of action. These elements do the following:

1. The elements of a legal rule define the types of fact to which a rule applies. Each element is a category of fact. A legal rule applies to a set of facts when the set of facts contains facts that fall within each category delineated by the elements. When a fact in a case falls within that category it ‘satisfies’ the element in questions. Facts that satisfy an element are labelled material facts.
2. In defining the type of facts to which the rule applies the elements also define the wrong for which the plaintiff can sue. 

There are two follow up points to make:

1.In a disputed case a plaintiff needs to prove the material facts, although in practice often only some facts will be in dispute between the parties.
2. When a plaintiff has satisfied all the elements of the cause of action they have made out their substantive case. That means that they can obtain a remedy against the defendant.

As explained below, action provisions are the foundations of the model for litigation. When the litigation takes place in a court, an action provision is described as a cause of action. For convenience, this article uses the term ‘cause of action’ interchangeably with ‘action provision’ regardless of where a case will be adjudicated.

Remedial Provisions

Remedial provisions indicate the consequences that follow when the elements of the cause of action are satisfied. In doing this, they define the remedy that seeks to right the wrong that the defendant has caused to the plaintiff. 

Establishment Provisions

Where a law has created authority to make an adjudicative decision it is necessary for some court, tribunal or office holder to have authority to adjudicate the case. But before this can happen, it is necessary for some statute to establish this court, tribunal or office. An example of such a statute is s5 of the Federal Court of Australia Act 1976, which establishes the Federal Court of Australia. It says: ‘A federal court, to be known as the Federal Court of Australia, is created by this Act’.
Jurisdictional Provisions

As stated above, some statutory provision needs to confer jurisdiction or authority on some court, tribunal or office holder to hear and adjudicate the case. There is an illustration of such a provision in s24(1) of the Spam Act 2003 (Cth). It says: ‘If the Federal Court is satisfied that a person has contravened a civil penalty provision, the Court may order the person to pay to the Commonwealth such pecuniary penalty, in respect of each contravention, as the Court determines to be appropriate.’
Procedural Provisions

Procedural provisions set down the rules for bringing and hearing a case. Procedural law consists of three main branches of law which are traditionally called ‘procedure’, ‘pleading’ and ‘evidence’:
1.  Procedure tells a party, a court or tribunal the steps that they must take or may take in order to bring, defend or hear an action. 

2.  Pleading is the part of procedure that tells a person the documents that they must prepare, file and serve to set out the details of their allegation, or defence to an allegation. 

3.  Evidence tells a party how they can prove their case. The law of evidence tells a party what is and is not admissible as evidence to prove facts.

Procedure, therefore, provides the rules of the contest for the parties, and for the court or tribunal. Procedures may be judicial or administrative, they may be optional or mandatory, and may be followed by, or required of, a court, a tribunal, a body, an office holder or a citizen. They may be general provisions for all cases, special provisions for a particular type of case or a mixture. Usually the steps are in sequence or have consequences. Hence the best way to learn and understand procedural law is to know the sequence and the consequences. 
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