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Chapter 13

Managing the Submissions

Introduction

Nature of Dependency

Management of Dependency

Introduction
Hearing and deciding a case that involves a question of law is in some ways like a project, as management scholars use that term. A case is like a project because it incorporates the key feature that drives project management, namely dependency. Much of the process of project management is directed towards managing an array of dependencies.

Nature of Dependency

Types of Dependency

There are four types of dependency based on combinations of start and finish. These are finish-to-start, finish-to-finish, start-to-start and start-to-finish. The following table explains these dependencies:

	Label
	Relationship
	Illustration

	Finish to Start

F(S
	B does not start before A finishes.
A finishes. Then B starts.
	Foundations dug then the concrete is poured.

	Finish to Finish

F(F
	B does not finish before A finishes. 

A finishes. Then B Finishes.
	Last chapter finishes so the entire book is written.

	Start to Start

S(S
	B does not start before A starts.
A starts. Then B starts.
	Project work starts so the project management starts.

	Start to Finish

S(F
	B does not finish before A starts.
A starts. Then B finishes.
	Prior shift finishes when the new shift starts.

	Figure 13.1 Dependency


Sources of Dependency

There are three sources of dependencies – causal (logical), resource constraints and discretionary (preferential).

Causal (Logical)
Dependency can be causal or logical. Here are two examples:

* It is impossible to edit a text before it is written

* It is illogical to pour concrete before you dig the foundations

Resource Constraints
Dependency can be based on constraints arising from limitations on resources. Here is an example: it is logically possible to paint four walls in a room simultaneously—but it is not possible if there is only one painter.
Discretionary (Preferential) 

Dependency can be grounded in a discretion or preference. This is not much used in project management. An example is that Mary wants to paint the living room before painting the dining room, although she could do it the other way round if she so chose.
Management of Dependency

Introduction

Hearing and deciding a case involves dependency because in places it is necessary for one task to finish in order to commence another. This makes a good reason to consider using one of the main techniques of project management, proceeding in dependent stages, for the task of interpreting law. 

From a management perspective there is a dependency when one part of an operation cannot start or finish until another part has started or finished. Where there are dependencies, it is necessary to organise the process to take the dependencies into account and thus ensure that they pose only the minimum possible restraints on performing the task at which the operation is directed.

Since there are dependencies in the hearing of a case, obviously a court can help the flow of a case. It can incorporate appropriate principles of project management in order to handle the dependencies in the most appropriate way.

Identifying the Dependencies
The author’s model for interpreting statutes is set out in a book.
 It incorporates six steps:

* Step 1 Organising the Rule

* Step 2 Identifying the Issues

* Step 3 Identifying the Meanings and Effects

* Step 4 Identifying the Purpose and Object

* Step 5 Identifying the Correct Meaning

Dependency links each successive step. There are two sets of dependencies:

1. Dependencies linking Steps 1, 2 and 3.

2. Dependencies linking Steps 4 and 5.

To explain these links, assume that a legislature has enacted Statute X. The purpose of Statute X is to cause Effect X.

Dependency Linking Steps 1, 2 and 3

Step 1 Organising the Rule ( Step 2 Identifying the Issues

Organising a legal rule entails breaking the rule into its elements and consequences. Identifying issues involves checking each element and each consequence against each of the facts to determine whether there is ambiguity–because where there is ambiguity there is an issue. Therefore it is not possible to identify the issues until one has organised the legal rule.

Step 2 Identifying the Issues ( Step 3 Identifying the Meanings and Effects

Identifying issues involves checking each element and each consequence against each of the facts to identify ambiguities. Identifying the meanings and effects involves two tasks:

1. Meanings. Identifying the meanings of any word or phrase in an element or consequences that are ambiguous. It is not possible for lawyers and the court to do this until Step 2 has identified where the ambiguities reside. Meanings can be labelled Meaning 1, Meaning 2 and so on.
2. Effects. Making a prediction for each meaning. Take each meaning in turn. For each meaning predict what effect Statute X would cause if the court were to decide that meaning was the legally correct meaning of the ambiguous provision. One can label these effects to correspond with their meanings: Meaning 1 is predicted to cause Effect 1, Meaning 2 is predicted to cause Effect 2 and so on. So, if there are three meanings collectively, Meanings 1-3 are predicted to cause Effects 1-3. Dependency comes into this process because it is not possible to predict effects in Step 3 until one has identified the meanings in Step 2.
Dependency Linking Steps 4 and 5

Step 4 Identifying the Purpose and Object ( Step 5 Identifying the Correct Meaning

Step 4 involves identifying the purpose and object of the statute, in this case, the purpose and object of Statute X. This purpose and object is labelled Effect X. In practice it may not be possible to predict the purpose and object with great precision but a court can only do its best.

Assume that the court has identified the purpose and object of Statute X. This is labelled Effect X. Assume, as was done above, the ambiguous provision has three meanings—Meanings 1, 2 and 3, that were predicted to cause Effects 1, 2 and 3. 

Now consider Step 5, which entails identifying the correct meaning of the ambiguous provision. Each of the three meanings, Meanings 1-3, is predicted to cause an effect, these effects being labelled Effects 1, 2 and 3. The aim of interpretation is to identify the legally correct meaning of the ambiguous provision. There are two means of identification:

1. Assessing the Effects. Effects 1, 2 and 3 are the predicted effects of Statute X if the court were to choose Meaning 1, Meaning 2 or Meaning 3 as the legally correct meaning. Now the legally correct meaning is the meaning that will best achieve the intended purpose and object of Statute X, namely Effect X. To determine this, the court has to measure how well each of the three effects, namely Effects 1, 2 and 3, are similar to Effect X. Whichever is the most similar is the legally correct meaning according to the purpose and object rule. It is the meaning that would best achieve the purpose and object of Statute X.

2. Precedent. It is possible that an earlier court has already gone through the process of determining which meaning of the ambiguous provision is legally correct. If this decision is a binding precedent, the present court is obliged to follow it. If decision is a persuasive precedent, the present court can choose to follow it.
This analysis of the process for determining the legally correct meaning of the ambiguous provision demonstrates the dependency of Step 5 on Step 4. In the absence of a precedent it is impossible to determine in Step 5 which meaning is legally correct without first having performed Step 4 and identified the purpose and object of the statute.

Dealing With the Dependencies
Introduction

The fundamental point is that there are two sets of dependencies located in the task of interpreting a statute:

1. There are dependencies linking Steps 1, 2 and 3.

2. There are dependencies linking Steps 4 and 5.

Clearly, courts need to devise procedures that will enable them to handle dependencies in the best possible way. It may take some time and some trial and error to settle, albeit in a broad way, procedures for arguing and resolving questions of statutory interpretation. This chapter now makes some general suggestions about submissions that can be of value in dealing with dependencies. These involve written submissions, electronic submissions and rounds of submissions.

Some proposals for dealing specifically with dependencies are: electronic dialogue, virtual hearings, oral hearings, fixing one part at a time, taking a holistic view of the case, allowing resubmissions and holding a final live hearing.

Electronic Dialogue

Allow the court and parties scope for electronic dialogue to clarify submissions, to raise points that require attention and to improve the quality of submissions.

Virtual Hearings

Bring the parties together. A way to do this is to hold virtual hearings using either written electronic submissions or live video links or some combination of these. To save judicial time, it may be possible to deputise an experienced practitioner to supervise these virtual hearings.

Oral Hearings

Hold oral hearing if necessary. Resolving an issue might require much interaction among the court and the parties.

One Part at a Time

Allow for the dependencies by proceeding through each part one at a time. Initially give each part a separate hearing. Sort out one part before proceeding to the next part.
 However, be prepared to revisit an earlier stage if a later insight shows that this is necessary because some earlier step has to be revised. For example, the issues and the ambiguities that cause them need to be settled before the reasoning stage can begin. If this is not done, the reasoning stage will be flawed since it will not be built on firm foundations.

Holistic View of the Case

Develop a mindset that sees the case as a whole and at the same time sees clearly the role that each part plays in the whole proceeding.

Allowing Resubmissions

Allow resubmissions to correct, to clarify and to raise fresh points, but do so within limits.
 On the one hand, it can happen that in the light of later developments it is possible to see that an earlier stage was not properly performed, e.g. identification of the ambiguity or parties or the court may have fresh insights; on the other hand, avoid endless re-argument and prolonging of a case

Final Live Hearing

There may be some advantage in finishing with a brief oral hearing backed by written submissions. At the live hearing parties have the opportunity to address matters in their reasons on which the court seeks enlightenment by asking question and to deal with matters raised by the other party in their submitted reasons. It will obviously be possible to allow parties the opportunity to make a final electronic submission of reasons that put their case in final form in the light of proceedings at the live hearing. This submission could also incorporate those insights that might otherwise be excluded as ‘l’esprit de l’escalier’.
 

�.	Christopher Enright (2013) A Method for Interpreting Statutes Chapter 7 Model for Interpreting Statutes


�.	To emphasise the rationale for proceeding in this way, a court is best placed to receive arguments from litigants when they have identified and defined the issues and the options that they generate.


�.	For this hearing have the parties prepare their arguments or reasons in written form and then do two things. They file and serve them on the other party to the case. They rewrite their own reasons in the light of the reasons put forward by the opposing party and file them in court. 


�.	Literally ‘l’esprit de l’escalier’ or ‘l’esprit d’escalier’ means insight, reply or wit on the staircase. In practical language it means thinking of the right reply or comeback too late to say it because the discussion is over. As Wikipedia explain it, the expression originated from �HYPERLINK "http://en.wikipedia.org/wiki/Denis_Diderot"�Denis Diderot�, a French encyclopedist and philosopher in his Paradoxe Sur le Comédien (1773). Didero was at dinner at the home of statesman �HYPERLINK "http://en.wikipedia.org/wiki/Jacques_Necker"�Jacques Necker�. Someone made a remark to Diderot that left him speechless at the time. There was good reason for being speechless. As Diderot explained it ‘l’homme sensible, comme moi, tout entier à ce qu’on lui objecte, perd la tête et ne se retrouve qu’au bas de l’escalier’ (a sensitive man, such as myself, who is overwhelmed by the argument levelled against him becomes confused and can only think clearly again [when he reaches] the bottom of the stairs’). Reaching the bottom of the stairs makes sense when one knows the layout of the kind of �HYPERLINK "http://en.wikipedia.org/wiki/H%C3%B4tel_particulier"�hôtel particulier� or mansion to which Diderot had been invited. The practice was to locate the reception rooms were located on the étage noble, the �HYPERLINK "http://en.wikipedia.org/wiki/Piano_nobile"�noble story�, which was one floor above the ground floor. When one left the dinner party or gathering one went downstairs to leave through the front door. (Those who speak American English sometimes also call this phenomenon ‘elevator wit’.)
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