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Chapter 14
Mending the Lawyers

Introduction

Law Degrees

Barristers and Solicitors

Judges

Introduction

This chapter discusses mending the ways of lawyers. There are three sets of proposals:

1. Law Degrees. Revise the arrangements for offering law degrees and improve both the content and teaching of degrees.

2. Barristers and Solicitors. Impose duties on barristers and solicitors relating to using their best endeavour to bring the case to a just and timely conclusion.

3. Judges. Abolish the present practice of appointing judges from the practising profession. Instead make judicial office a separate career path that incorporates proper specialist training in areas of law relevant to the judge’s future case loads and proper specialist training in the techniques of adjudication.

Law Degrees

There is a case for revising the way in which lawyers receive their academic training in law (as distinct from their practical legal training). As background, it is necessary to explain the nature of current legal training.

Nature of Current Legal Training

Universities provide formal training in substantive law resulting in an undergraduate law degree at a university. This is commonly a Bachelor of Laws degree (LLB). The title of the degree uses the plural form ‘laws’. This was the case because in medieval times, the degree trained students in both civil law and canon law. Some lawyers study for additional legal qualifications. Commonly, the next law degree is a Master of Laws, which can be used to improve their legal knowledge and aptitude or to study an area of law in which they wish to specialise.

Revising Training

There are two aspects to revising training–some general comments and a specific proposal for offering law degrees.

Revising Training: General Comments

Introduction
The following comments about the quality of legal training are based to some extent on first hand observation and to some extent on second hand accounts or inference. Stated shortly, there is probably room to improve the quality of undergraduate law degrees.

Content of Courses

There needs to be improvement in the content of these courses. Two related areas that need special attention are: legal reasoning and legal skills, since they suffer from major neglect in the law degrees that are currently offered.

Standard of Courses

There needs to be improvement in the standard required of students for graduating.  Here is the problem:

1. Currently each university determines the salaries of the Vice Chancellor and the senior administrators. 

2. Universities determine the standards for admission, which in many cases are so low that universities admit students who are not necessarily university material. An illustration is the running down of standards where universities admit fee paying overseas students who have difficulty studying because of their poor and even very poor ability with written and spoken English. 

3. Universities charge substantial fees for their courses. Australian students are able to meet these fees because the majority of Australian resident students are eligible for a student loan to cover their fees under schemes such as HECS and FeeHelp that make long term loans to students.

4. These circumstances create a moral hazard–those who run universities have a financial incentive to admit as many students as they can to enhance revenue in order to enhance their salaries. For these people, a university is a ‘money tree’ where the fruit that they pluck comes from the schemes that make loans to students. Universities are enveloped by a tsunami of fees of many thousands of dollars. They are dominated by a financial incentive. Any consideration of quality will diminish the intake of students and in many cases diminish it severely. Money may be ‘illiterate’ but it talks, and when it offers enrichment, it talks most persuasively. A way to try to reverse some of the moral hazard is to take away from universities power to set the salaries of their officers, including their Vice Chancellors; instead have the Commonwealth government set the salaries.

There are, it must be said, in place some administrative practices that are formally described as quality control measures. My experience from several universities indicates that the quality control mechanisms do a poor job of imposing and maintaining standards. While they create colour and movement they neglect the three factors that make for quality. These are the following:

1. The quality of the intake of students. As the proverb says, you cannot make a silk purse out of a sow’s ear.
2. The quality of the textbook that students need to read and understand in order to pass their final examination. A textbook needs two major qualities to be good: depth and readability. Depth determines the degree of understanding that students will gain from the textbook. Where a textbook possesses the quality of readability it can take students as deep as they have to go. Many textbooks are not of good quality since writing clearly is, sadly, a rather rare attribute. Further, this problem with textbooks is made worse by the current practices of universities in awarding a low amount of research points to an academic for writing a textbook, no matter how long or how well written it is. So, at the same time as Universities publicly extol their commitment to good teaching, they diminish the incentive for staff to make it happen. It is no wonder that universities employ so many staff for public relations!

3. The rigour of the final examination is determined by two factors: its content and the depth of understanding that a student requires in order to pass the examination. There is little or no quality control over final examinations. By contrast in years past when universities has real standards it was a common practice to appoint external examiners in an attempt to ensure rigour and quality in assessment.
In short, lack of quality is a problem located at the front gate of each university.  It starts when the university opens the front gate to many people who are not capable of university study. This problem peaks when the university sends a student out the front gate holding the testamur of a degree that certifies, but certifies wrongly, that the student has mastered the relevant discipline.

Moreover, the quality control body in the Commonwealth government charge an institution a substantial sum of money to be ‘quality certified’. This is perverse given that the resulting attempts to control quality are so ineffectual. At the same time the fees that the body charges to make a quality assessment on an entrant to the tertiary education market impose a significant barrier to entry of proper providers, including those with real standards, into the tertiary education market.

Revising Training: Laws Degrees

Introduction
This discussion proposes a new model for the undergraduate law degree. It does not directly address postgraduate law degrees. However, the underlying principles could be adapted to postgraduate degrees.

Institutions Offering Degrees

The primary purpose of a law degree is to equip the graduate with knowledge and skills to enable them to practise law. Currently there are 27 law schools in Australia that offer undergraduate training in law for would-be legal practitioners. These are caught up in the problems with standards that Universities have, which are described above.

There is a piece of management wisdom that says that ‘one should allocate a task to the person or body that has the most interest in seeing that it is done well’. (As economists would say, this person or body has the greatest incentive to achieve excellence.) On this basis, it is worth considering making professional law bodies responsible for offering law degrees. In New South Wales, for example, this could be the Supreme Court, the solicitors’ body which is the Law Society of NSW and the barristers’ professional body which is the NSW Bar Association. If the government were to proceed in this way, it could have all of these bodies join forces to establish one undergraduate law degree for the whole of Australia.

This is possible because of two connected factors. First, the content of most law subjects is cut and dried–there are rules set down by the state and students have to know them. Although issues of interpretation arise, they are not the core of the course; in any event it is possible to package most issues by identifying the ambiguity and the arguments that can be addressed to resolving it. Second, because so much of the content is cut and dried, an undergraduate law degree is, in terms of content, a product that is substantially homogeneous. 

Providing just one law degree for the whole of Australia will avoid the duplication that now occurs. There are, as stated above, 27 law schools and each of them has to incur the fixed costs for offering each subject. In other words, the fixed costs of offering each subject are multiplied 27 times. This is not a wise use of resources.

Tertiary education and training in Australia has been in transition for some time. Just where it will and should end up is debatable. That said it is possible to lay down a proposal for a low cost and low maintenance undergraduate or postgraduate law degree. This can be of quality as high as those who offer it care to make it.

Entry to the Undergraduate Degrees

The University of London offers a comprehensive grammar course that is online and free of charge. It incorporates a text explaining the rules of grammar, a glossary and ‘test-yourself-questions’ for which it provides answers.

An easy form of entrance exam for the proposed law degree is an examination based on this course. A substantial part could be multiple-choice to ease the marking burden (since multiple choice exams can be marked by a computer). Imposing this entry requirement should achieve three outcomes:

1. Those who pass will know and understand English grammar. In consequence their writing skills will have improved.

2. By learning grammar, students learn or enhance the skill of abstraction, which is important for studying law.

3. It would probably ensure that all of those who were admitted to the degree were capable of studying it.

Texts

Providing a Text

The best teaching aid is a well-structured and clearly written textbook that covers the whole syllabus. One way to provide this is to deploy one or more academics to write the text. The law body offering the degree could provide this as follows:

1. Have the academic(s) write the text. 

2. Provide the textbook to the students. Include the price of the textbook in the cost of the course.

3. Pay the author(s) a royalty based on the number of students who enrol in the subject.

4. Deliver the textbook on line as an electronic book. A simple way to do this is to set it out on A4 pages. The student can print it double sided and take it to a print shop. For a small price the print shop can put covers on the book and insert a plastic comb or wire binding. All of this keeps down the cost of the book while at the same time providing reasonable remuneration for the author.

Quality Control for a Text

Have stringent quality controls for textbooks because they are so important for good learning. Here are some ways to do this:

1. Identify people in and outside of the discipline who have demonstrated capacity to write clearly. Make sure that they can identify and know how to correct writing that is not clear. Appoint these people to monitor quality control. Have one of them as chief monitor. 

2. Stress to authors that the material needs to be organised at both the macro and micro level.
3. Have the monitors edit the texts for clarity. 

4. Have an anonymous line where students and others can report by email parts of the text they cannot follow or where they can make suggestions for improvement. Show these comments to the teacher and the monitors for their consideration and possible rectification.

5. Have the monitors regularly scrutinise the following:

   5.1 Any electronic notice board used in the course. Each time a student posts a question or comment or asks a question, the monitors should seek to answer this question: does the textbook already answer this question? If it does not, then amend the text accordingly.
   5.2 Student feedback from the course. Identify anything there that raises the question as to whether there is a need to rewrite part of the text to overcome a problem or to improve its quality.
Teaching

It would be possible to offer each subject with a number of teaching options. Students would pay a flat fee for enrolment, supply of the textbook and examination in the subject. Over and above that they can opt for one or more teaching options. In some cases the body can or could ask the students to pay an additional fee for the options. These are:

1. Furnish a student with the email address and postcode of other consenting students in the course subject. This enables students to establish study groups and support groups.

2. Have an electronic message board. Here students can post a query and a staff member will answer it, but possibly after allowing students an opportunity for discussion. Periodically, the teacher could tidy up these questions and answers by packing them into some organised form. 

3. Students hire their own tutor. University staff could be allowed to do this work provided that they were not examiners in the subject.

4. Some teaching can be offered pro bono. For example law academics and law firms can offer pro bono teaching to indigenous undergraduates or students with special needs.

Judges

Judges prize and fiercely protect their independence. They display an aura of professionalism since they are generally dedicated and hardworking. There are, however, some downsides:

1. Judges are trained neither in legal reasoning nor in legal method.

2. While judges fiercely protect their independence, they are wrapped up with the strong culture of the bar from which most of them come.

3. Judges tend to be resistant and impervious to proposals for change.

In other parts of this proposal, I argue that the Australian legal system would function better as an inquisitorial system and at the same time adopting some of the labour-saving devices of that system, for example, dispensing with complex rules of evidence and substituting for them consideration of the probative value of evidence that might be excluded under the present rules.

One of the features of the inquisitorial system as practised in Europe is that the government does not select judges from the practising profession. Instead, law graduates apply for training as judges. In Australia, this would have beneficial consequences by ensuring that judges are trained both in the skill of judging and in legal reasoning and legal method. It would also break the close bond that now exists between bench and bar.

Barristers and Solicitors

Introduction

One of the platforms on which to create an effective and efficient adjudicative system is to impose appropriate duties on the parties and their representatives (and some jurisdictions have already taken steps in this direction
).

General Duty

There should be a general duty on parties, with a corresponding duty on their legal representatives: to make their best endeavours to ensure that the case proceeds as efficiently, as expeditiously and as effectively as is reasonably possible.

Duty of Cooperation

There should be a specific duty on parties and their representatives to cooperate with the other party and the court regarding the proceedings.

Duty of Disclosure

There should be a specific duty on parties and their representatives to make full disclosure to the other party of items within their knowledge such as law, facts, evidence, information or material that are relevant to the case.

Application of Duties

These duties apply to a party regardless as to whether carrying out the duty will be, or may be, favourable or unfavourable to that party’s case. The aim is to ensure that each party is properly set up to present their case and that the court has before it the fullest possible material, information and evidence.

Exception

There should be an exception to these duties. This exception is that a party is not bound by one of these duties where there is good reason to be exempt. In these circumstances, the party should disclose to a relevant member of the court in confidence the details of their non-compliance and their reasons for non-compliance.
�. 	See, for example, Federal Court of Australia Act 1976 s37M.
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