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The business of the law is to make business for itself. There is no other principle distinctly, certainly and consistently maintained through all its narrow turnings. When viewed by this light it becomes a coherent scheme and not the ‘monstrous maze’ the laity are apt to think.

Whenever ‘access to justice’ is pitched as a reasonable-sounding national concern it is invariably put in terms of more resources: more legal aid, more lawyers and more judges. It is rarely, if ever, put in terms of making useful justice reforms that undo the self-serving agenda of the legal profession.

Introduction

There are barriers to reform. They are called lawyers. Lawyers benefit from the current system by the fees that they earn, the power that they wield, the influence that they exercise and the mystique that they create by their failure to explain legal concepts in clear language.
 Their strong adversarial culture and their self-interest make them unreceptive to proposals for reform that will reduce their earnings from litigation.
 Evan Whitton argues ‘they function like a typical cartel since they act primarily in their own interest’.
 Some illustrations of how lawyers are so impervious to reason and reform now follow.

Legal Skills

Law schools by and large do not teach skills. Lawyers are generally skills- averse. While any competent surgeon could explain what they do in an operation and why they do it, I have not yet heard or read an appellate judge describe in a coherent manner how they interpret a statute. This is despite their numerous published articles that attempt to do so and the fact that the bulk of the work of appellate judges consists of interpreting statutes. 

Not having articulated skills brings advantages to lawyers. Cases take longer and reap more revenue for them. Lack of skills makes the process less transparent and limits the capacity of outsiders to understand exactly what lawyers are doing. In this way it provides some immunity against adverse criticism.

At one time, I contacted the barrister who was responsible for organising continuing legal education seminars for barristers. I explained to him that I had developed a step-by-step model for interpreting statutes. I offered to give a seminar to barristers free of charge. He rejected the offer and was rather contemptuous in doing so. He has since been appointed as a judge.

Pleadings

Currently in litigation, lawyers supposedly describe and define their client’s case in their pleadings. In truth, as numerous commentators agree, pleadings frequently do a poor job in this regard. Not surprisingly, these defects have been widely recognised. 

Australian Law Reform Commission
On 29 November 1995, the then Attorney-General, the Hon. Michael Lavarch MP commissioned the Australian Law Reform Commission to conduct an inquiry into the federal civil justice system.
 The Commission was asked ‘to focus particular attention on a number of issues relating to the causes of excessive costs and delay’, which included pleadings. In 2000, the Australian Law Reform Commission published its report on the federal civil justice system.
 In that report the Commission lamented that pleadings were ‘too often general in scope and inadequately particularised so that there is no narrowing of issues.’
 In a similar vein Justice John Perry said that ‘too often the process [of pleading] becomes a meaningless and wordy ritual, the result tending to obscure rather than illuminate the issues.’
 Indeed, so well recognised is the problem that ‘it is rare for there to be a discussion of civil litigation without criticism of the rules and practices of pleadings.’

How did the Australian Law Reform Commission respond in relation to pleadings? It made recommendations that lawyers should have some basis for allegations made in pleadings. Apart from that it did nothing; specifically it did not make any recommendation to revise the form and content of pleadings.

My Reform Proposal

Publication of a Book

In 2007 I published a book Pleading for Change: Managing Litigation by Managing Information. This proposed a simple and effective system of pleadings that, on paper at least, would ensure that pleadings were effective.
 

Judicial Response to the Proposals for Reform

I sent a copy of this book to the Chief Justice of each major court in Australia. I attached a covering note, stating that I believed that reforming the pleadings in the manner I suggested might reduce cost and delay in litigation. One Chief Justice wrote a brief note of thanks. The rest were silent. Yet they continued to go through the ritual of publically lamenting the cost and delay that seem endemic in litigation.

Research into Pleadings

I applied to the Chief Justice of one Supreme Court to look at the archives of decided cases. The aim of this research was to see if using my system of pleading would have reduced cost and delay. The short of it was that Court procrastinated until the message became clear – I was not welcome. For this reason I abandoned the research proposal.

Lawyers and Pleading

Lawyers seem little worried by the problems with pleadings. Indeed, part of the traditional practice is to plead a case in a way that leaves their opponent guessing–lawyers do this for tactical advantage. And even if the other side does not plead their case properly, the lawyer does not argue that as a matter of natural justice the court should order them to amend their pleadings so that they do make their case clear. At the same time, lawyers continue to charge the hourly rate to their client for handling a case even though they are not clear about the issues that generated the case.

Discovery

A major problem in litigation is discovery of documents. Each party has an obligation to disclose to the other side, the documents that they possess that are relevant to the case. The current system involves delivering a haystack of documents to the other side and they have to search for ‘the needle’, being the handful of documents (20 as a round average guesstimate) that are crucial to the case. This entails huge delay and costs (for example $1million or more in a large case). 

Recently, the Australian Law Reform Commission conducted an inquiry into discovery. I put in a submission that essentially said as follows: 
1. Pleadings. Reform the pleadings [in the manner I indicate in a later chapter
] to ensure that the issues are defined early in proceedings. If necessary, have the judge intervene as per case management to ensure that this happens. When parties plead their case according to the model that I propose, the issues should become clear once the pleadings have finished.

2. Evidence Conference. Once pleadings are completed, set down an evidence conference. This allows each party to indicate the evidence or type of evidence that they need to prove their case that the other party is likely to possess. In other words, instead of asking for a haystack and searching for the needle as happens under the current procedures for discovery, ask the other side to hand over the needle by identifying the type of evidence that is needed. 
3. Questions. If necessary, allow a party to question the other party on the existence and whereabouts of the types of evidence that might be relevant. 

After I made this submission, four relevant things happened: 
1. The government changed the composition of the Law Reform Commission. 
2. It left in place the chairperson who although a distinguished lawyer, was not a litigation specialist. 
3. It replaced the other part time members with four judges who were appointed as part time members. Like other Australian judges these judges had so far been unable to solve the problem with discovery. 
4. In its report on discovery the Australian Law Reform Commission handled the core proposal in my submission in a simple way. It completely ignored the core proposal.

Looking to the Future

There is a lesson here that may consist of two pieces of general advice:

1. Do not leave proposal for law reform entirely in the hands of lawyers. Contrary to popular wisdom poachers do not always make better game keepers.

2. Reasoning by analogy from these events indicates that it would be foolhardy to allow lawyers the right to regulate themselves, because their self-interest seems too easily to exceed their sense of duty.
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