	
	


	
	



3
The institutional environment
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	Key points

	· The Australian Government no longer runs airports, but continues to exert some control on leased airports through a range of instruments under the Airports Act. These specify required activities for airports and oblige airport operators to develop master plans.

· State, territory and local planning considerations may also be included in airport master plans.

· The ACCC monitors and reports annually on prices and quality of service at Australia’s five largest airports. Four other airports are subject to a ‘self-monitoring regime’.

· A range of provisions of the Competition and Consumer Act — such as the Part IIIA national access regime — are available to discipline potentially anti‑competitive practices by airports.

· State, territory and local governments own most local and regional airports and are involved in the provision of services and infrastructure used by airports or by people seeking to get to airports.

	

	


This chapter outlines the institutional environment of particular relevance to airports, namely:

· airport sale and lease conditions

· price and quality of service monitoring

· general competition legislation

· noise, safety and environmental regulation

· airport planning arrangements

· land access infrastructure and services.

The effect of a range of these government measures are analysed in further chapters of the report and their policy merits, and alternatives to them, are discussed in chapter 9.
3.1
Airport sale and lease conditions

The Airports Act 1996 (Cwlth) created an overarching system to govern airport activity. Among other things, the Act
 provides for:

· airport leases, the sale of airports and tripartite deed agreements (see below)

· ownership restrictions — A minimum of 51 per cent of an airport must remain under Australian control. Airlines are not permitted to own more than 5 per cent of an airport, and there is a 15 per cent limit on cross‑ownership between Sydney/Melbourne, Sydney/Brisbane and Sydney/Perth airports

· site usage obligations — An airport site must be used as an airport, and an airport operator is not to carry on ‘substantial non‑airport trading or financial activities’
 nor undertake ‘sensitive development’ (box 3.6)
· master plans — The airport operator must establish a master plan that is subject to Ministerial approval. The master plan is a 20‑year forward plan that identifies, among other things, development objectives, future aviation requirements, noise exposure forecasts, and intentions of land use and related development. The master plan needs to align with state, territory and local government planning laws, and additionally, the airport operator must provide a ground transport plan for the first five years of the master plan (box 3.5). Master plans are updated every five years

· major development plans — The airport operator must furnish a major development plan, for Ministerial approval, for each major development, which, among other things, covers the construction or changes to a new or existing: runway; passenger terminal; or other building, taxiway, road or railway which costs more than $20 million

· demand management schemes — A demand management scheme may be established, subject to Ministerial approval (see box 3.4)

· ancillary requirements — The airport operator must conform to: environmental and safety regulations; international obligations; and standards for preparing audited accounts and reports.

A key element of the Act was the establishment of leases for certain airports to facilitate their privatisation — Brisbane, Melbourne and Perth airports were fully privatised in 1997, Adelaide airport in 1998, and Sydney airport in 2002. In total, some 22 former Federal Airport Corporation airports (table 3.1) were sold via 50‑year lease agreements
 between the Government as lessor and the airport operators as lessees.
Table 3.1
Australia’s federally-leased airportsa
	Jurisdiction
	Airport
	
	
	
	

	NSW
	Sydney
	Bankstown
	Camden
	
	

	VIC
	Melbourne
	Essendon
	Moorabbin
	
	

	QLD
	Brisbane
	Gold Coast
	Townsville
	Archerfield
	Mount Isa

	SA
	Adelaide
	Parafield
	
	
	

	WA
	Perth
	Jandakot
	
	
	

	TAS
	Hobart
	Launceston
	
	
	

	NT
	Darwin
	Alice Springs
	Tennant Creek
	
	

	ACT
	Canberra
	
	
	
	


a Hoxton Park (NSW) was leased, but subsequently sold to developers and no longer operates as an airport.

Source: DIT (2010).
Various regulations have been made under the Airports Act elaborating on specific aspects of the airport leases. These include grounds for: refusing to transfer a lease, sublease arrangements, adherence to international obligations, and the definition of ‘aeronautical services and facilities’ for the purpose of the Australian Competition and Consumer Commission (ACCC’s) monitoring of airports (section 3.2). Those principal lease provisions which are publicly available are outlined in box 3.1.
Along with other provisions in the Act, the lease provisions effectively provide the Government with an ongoing element of control over the privatised airports. Additionally, the Department of Infrastructure and Transport conducts an annual review to monitor airport operators’ compliance with lease conditions.
The federally‑leased airports were privatised under formal sale agreements. For 10 of the airports,
 the sale agreements included specific new aeronautical investment targets for the first 10 years of ownership (chapter 6), in addition to nominating the price paid. These investment targets were also subject to review by the Department of Infrastructure and Transport.
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	Box 3.1
Airport lease provisions

	Between 1997 and 2003, the federally owned airports were sold via 50‑year leases. The Department of Infrastructure and Transport has informed the Commission that the lease provisions covering each airport are broadly uniform. Drawing on the publicly available lease agreement for Canberra airport, the main provisions state that the lessee:

· has paid for a lease of the airport site (including the buildings, runways, taxiways, aprons, roads, dams, etc)

· is required to operate the site as an airport

· can pursue ‘non‑airport development’, providing it is not inconsistent with the operation of the airport as an airport site

· can only refuse access to aircraft when the airline operator has failed to pay any amounts owing and the airport operator informs the Government of its decision to refuse access

· is required to invest in airport infrastructure (e.g. terminals, runways, taxiways, aprons, roads etc) that meets current demand and anticipates the level and nature of future demand for airport services
· if the Government believes that an airport is not complying with its obligations to invest, it may request that airport provide it with detailed plans to bring the airport site up to the standard required. The airport has 60 days to submit a five year plan to the Government

· is to develop the airport site having regard to ‘good business practice’ (defined as providing appropriate facilities for comfort, ease of access, quick movement and efficient use of the airport site by passengers and other users)

· keep and maintain the airport site in ‘good and substantial repair’

· is required to pay all rates, land tax, stamp duties and other taxes (or rate equivalent payments in their absence) for non‑aeronautical development (as defined)

must comply with all relevant site obligations including maintaining adequate insurance and environmental protection

· does not have rights to any minerals at the airport site

· is required to permit easements (e.g. sewerage, water etc, and ‘transport or other services to the public’).

The lease also provides arbitration provisions in the event of a dispute arising between the airport operator and the Government in relation to maintenance and investment issues.

	Source: Canberra airport lease (unpublished).

	

	


An important lease provision was that the Government was entitled to reclaim an airport that failed to meet its lease obligations. Accordingly, for 12 of the privatised airports, the Government entered into ‘tripartite deeds’ that were drawn up between the Government, the airport operator and any airport financier. The rationale for the deeds was to provide assurance to investors that, if Government reclamation occurred, the investors would be entitled to a return of their invested funds. The deeds ran for the first 20 years of the airport lease. In May 2011, the Government extended the deeds to cover the period until the expiration of relevant airport leases (Albanese 2011a).
3.2
Price and quality of service monitoring

The ACCC regime

Under Part VIIA of the Competition and Consumer Act 2010 (Cwlth) (CCA), the Government can direct the ACCC to monitor prices, costs and profits relating to the supply of goods or services by businesses in a specified industry. Price monitoring allows the ACCC to obtain detailed financial information from the businesses. The ACCC compiles the financial information and is permitted to make judgments on the relative levels of prices, costs and profits of the monitored businesses. Current monitored industries include stevedoring and medical indemnity insurance.

Under the CCA and in conjunction with the Airports Act, the ACCC is responsible for monitoring the prices of aeronautical services and facilities at Adelaide, Brisbane, Melbourne, Perth and Sydney airports. Prior to 2007 it also monitored prices at Canberra and Darwin airports, but these were excised following a review by the Productivity Commission (PC 2006). The monitored aeronautical services and facilities, which are prescribed in the Airport Regulations, are both aircraft-related and passenger-related (chapter 7). The services and facilities monitored range from runways, taxiways and aprons; to public areas in terminals and security systems. In addition to aeronautical prices, the ACCC monitors activity levels (that is, passenger movements), revenues, costs and profits at the five airports. The methodology used by the ACCC is prescribed under the Airports Act and must accord with accepted accounting standards. The ACCC presents its airport monitoring reports annually.

Under the Airports Act, the ACCC is also responsible for providing quality of service survey measures at the monitored airports. There are less stringent methodological requirements for the quality of service monitoring than for the price monitoring. The ACCC proposes the methodology (subject to Ministerial approval) in consultation with the industry. In practice, a selection of airlines, government agencies and passengers at each airport are surveyed. The surveys cover the quality of airside facilities such as runways, taxiways and aprons, as well as landside facilities including common-use terminal services, taxi facilities and kerbside pick‑up and drop‑off points. The ACCC acknowledges that factors beyond the airports’ control may influence the quality of service results:

[T]he staffing and provision of IT equipment for check-in services by airlines and the staffing of government inspection services by the on-airport government border agencies may affect the quality results obtained for related services. (ACCC 2011a, p. 13)

In addition to the aeronautical services and facilities specified in the regulations, the ACCC is also required to monitor car parking prices and quality of service levels. The monitored airports are required to furnish schedules of fees and information on charges and revenues, costs, assets, the number of parking spaces provided and the number of cars parked at each price point. These figures are disaggregated into public and staff car parking (ACCC 2009a, p. 22).

The ACCC monitoring regime is assessed in chapters 7, 9, 10 and 11.
Self‑administered monitoring regime

In the Australian Government’s 2009 Aviation White Paper (DITRDLG 2009a), it was announced that Canberra, Darwin, Gold Coast and Hobart airports would be subject to a self‑administered monitoring scheme. The Government also encouraged Cairns airport to join the second tier airports’ self‑administered scheme.
 Under the scheme, the airports are to establish a web‑based reporting system that discloses information on:

· prices of aeronautical services

· prices of car parking services

· various quality of service outcomes

· airport complaint‑handling processes and outcomes (DITRDLG 2009a, p. 179).

The Government also encouraged the second tier airports to disclose customer/ passenger satisfaction surveys. It suggested that survey data be included on:

· passenger movements

· the provision of services and facilities for mobility impaired passengers

· check‑in, information systems and baggage handling services

· retail services.

Canberra and Gold Coast airports have commenced quarterly reporting of passenger satisfaction surveys (Canberra Airport 2011a, Gold Coast Airport 2011). The Commission understands that Canberra airport uses a personalised questionnaire, while Gold Coast airport is a member in the Airports Council International Airport Service Quality benchmarking program and reports this information. The Commission notes that Darwin airport has also joined the benchmarking program (Darwin Airport 2011a). Additionally, Darwin airport has a publicly available register of complaints that tracks complaints through to resolution, although its latest published quality of service information relates to the period October to December 2010 (Darwin Airport 2011b). The Commission understands that, while it has already implemented price reporting and complaints processes, Hobart Airport is in the process of implementing the collection of quality of service data.
3.3
Other relevant competition legislation

As well as price and quality monitoring of airports under Part VIIA, other provisions of the CCA that are potentially applicable to airports are the:

· access regime under Part IIIA

· misuse of market power provisions in Part IV

· price surveillance powers under Part VIIA.

Interventions under these provisions could directly affect the behaviour of airports. Moreover, a credible ‘threat’ that anti‑competitive behaviour could result in an action under the CCA should constrain airport behaviour, as it aims to for businesses generally. In this regard, it is worth noting that section 155 of the CCA provides the ACCC with general information gathering powers. It enables the ACCC to require a person to provide information, documents and/or give evidence if it believes that the CCA has been, or may be, contravened.
National access regime

Part IIIA of the CCA provides a legal process whereby a business can seek access to nationally significant infrastructure, on ‘reasonable’ terms and conditions, if it has been unable to negotiate access commercially. Part IIIA has been applied mainly to infrastructure such as key rail lines, ports or gas pipelines, but an airline or other business can also seek access to certain services provided by an airport.

For a business to obtain access rights under Part IIIA, it must first apply to the National Competition Council (NCC) to have a particular infrastructure service ‘declared’. The relevant Minister also has the power to direct the NCC to examine whether a particular service should be declared. When assessing declaration applications, the NCC must consider five criteria that deal with the importance of the infrastructure service and whether declaration would promote competition in a market other than the market for the service, and be in the public interest. If the NCC considers that all the criteria are met, it recommends to the relevant Minister that the infrastructure service be declared.
Subject to the Minister’s decision (and any appeals), services are declared for a period of time, which can range from 12 months to 20 years. Once declared, any business (not just the initial applicant) can seek to negotiate access to the service with the infrastructure owner. If the parties are unable to reach agreement, the ACCC can be called upon to arbitrate a decision. An alternative to declaration, is for a service provider to voluntarily submit an access undertaking (box 3.2).
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	Box 3.2
Part IIIA access undertakings

	Under Part IIIA of the CCA, an infrastructure provider may voluntarily submit a proposed access undertaking to the ACCC, setting out the terms and conditions of access for third parties. The aim of the undertaking is to provide owners/operators of infrastructure facilities — particularly those not covered by industry-specific regimes — with an opportunity to remove any uncertainty as to the access conditions that will apply to those services.

An undertaking is an alternative to declaration. If an undertaking is accepted by the ACCC, the service in question cannot be declared, and vice versa.

The ACCC may accept an undertaking only if it considers it ‘appropriate to do so’. In making such a decision, the ACCC is to have regard to:

· the objects of Part IIIA

· the pricing principles specified in s 44ZZCA

· the legitimate business interests of the provider

· the public interest, including the public interest in having competition in markets (whether or not in Australia)

· the interests of persons who might want access to the service

· whether the undertaking is in accordance with an access code that applies to the service

· any other matters that the ACCC thinks are relevant.
In considering the proposal, the ACCC can invite public submissions and request additional information that will assist it in making its decision.

	(Continued next page)
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	Box 3.2
(continued)

	If the ACCC accepts an undertaking, it is placed on a public register. If, after 21 days, no party seeks review of the ACCC decision, the undertaking commences. If a review is sought, the undertaking commences at the conclusion of the review, provided the Competition Tribunal affirms the ACCC’s decision.

Before the ACCC elects whether to accept an undertaking it may issue an amendment notice which outlines the ACCC’s proposed amendments, reasons and the response period. The service provider can then submit a revised undertaking, taking the ACCC amendments into account. The ACCC may then accept the revised undertaking.

If the service provider decides to not accept the ACCC amendments (whether in full or in part), the ACCC must reject the revised undertaking. The service provider may then elect to submit a ‘fresh’ proposed undertaking. If no undertaking exists, the service provider remains potentially subject to the general declaration procedures under Part IIIA for nationally significant infrastructure.

	


A number of access cases under Part IIIA have been brought in relation to airports. In 1996, Australian Cargo Terminal Operators brought multiple applications to declare ramp and certain other freight-related services at Melbourne and Sydney airports. The ramp access applications were later withdrawn. However, the other freight-related services at Melbourne airport were declared for 12 months from July 1997 (where the services then became subject to the access provisions of the Airports Act). Additionally, the ‘other freight-related services’ at Sydney airport were declared for a period of five years from 1 March 2000. And in 2002, the then Virgin Blue sought access to various services at Sydney airport. Domestic airside services were declared in 2005 for a period of five years (box 3.3).
Misuse of market power

Another CCA provision potentially applicable to an airport is section 46 of Part IV, which prohibits the misuse of market power by a corporation. In examining potential breaches, courts must determine whether the corporation has:

· a substantial degree of power in the relevant market

· used it to damage a competitor, or prevent entry or competition in the market.

Most of Australia’s major airports are privatised and, as discussed in chapter 5, often have monopoly characteristics, so section 46 has the potential to apply to them. The provision might apply in upstream or downstream markets, such as aircraft refuelling or car parking services.
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	Box 3.3
Virgin Blue’s application for declaration at Sydney airport and subsequent amendments to Part IIIA

	On 1 October 2002, Virgin Blue applied to the NCC to have airside and domestic terminal services at Sydney airport declared. On 6 December 2002, Virgin Blue withdrew its application for declaration of the domestic terminal services after reaching commercial agreement with Sydney Airport Corporation Limited (SACL). The application for a recommendation to declare the domestic airside services remained active (PC 2006).

The NCC issued its final recommendation to not declare the domestic airside services. The criterion on which the NCC failed the application was the requirement (as it stood at the time) that declaration needed to promote competition in another market. In addressing this criterion, the NCC determined that while SACL had an incentive to increase prices for domestic airside services, it was constrained by its desire to increase passenger throughput, and hence revenues, at the airport. The NCC also examined whether SACL’s move from charging for aeronautical services by take‑off weight to charging on a per passenger basis restricted the promotion of competition in the airline market. The Council considered that airside charges were only a small proportion of overall costs of air travel and that it was unclear that moving to a different charging basis would severely disadvantage some airlines over others, so as to limit downstream competition. Following the NCC’s decision, the Parliamentary Secretary decided not to declare the domestic airside services at Sydney airport.

After a series of appeals to the Australian Competition Tribunal and the Full Federal Court, the NCC’s recommendation not to declare the domestic airside services at Sydney airport was overturned. In doing so, the Federal Court adopted a new interpretation for determining whether declaration would promote competition in a dependant market. The approach effectively entailed a lower threshold than had been used previously. Following this decision, the domestic airside services at Sydney airport were declared for a period of five years. SACL unsuccessfully sought leave to appeal the Court’s decision. The declaration of domestic airside services at Sydney airport expired on 8 December 2010. During the period of declaration, one dispute was raised with the ACCC, although this was resolved commercially and no arbitration was required. No inquiries or applications were received by the NCC in relation to declaration of the services for a further period.

The interpretation adopted by the Full Federal Court in deciding that the domestic airside services should be declared caused concerns that the threshold for declaration had been lowered to such an extent that Part IIIA could supplant the light-handed regime. However, that decision revolved around superseded declaration criteria. Since October 2006, Part IIIA has incorporated a higher threshold requirement that access promote a material increase in competition in a related market and also an ‘objects clause’ that emphasises economic efficiency. More recently, the Government introduced reforms to Part IIIA that streamline administrative processes (eg binding time limits and limited merits review).

	Source: National Competition Council (sub. 21, pp. 6–9).

	

	


Prices surveillance

In addition to other competition provisions discussed above, the ACCC may conduct ‘prices surveillance’ under Part VIIA. The purpose of such surveillance is to achieve efficient prices in a market where the Minister deems there to be insufficient competitive pressures. In addition to price monitoring (discussed in section 3.2), Part VIIA provides two other price surveillance options, namely: a price inquiry and price notification. The Minister can instigate these measures and also has the power to require the ACCC, or any other body, to examine any specified matter.
Price inquiry

A price inquiry involves an investigation of both prices and price movements of either a business or industry. Typically, an inquiry involves the ACCC investigating factors such as the current market structure, extent of competition, determination of prices and impediments to efficient pricing in either the business or industry. In undertaking an inquiry, the ACCC conducts hearings and, importantly, is not bound by the rules of evidence that apply in courts of law.

During the period of the inquiry, prices are not permitted to rise unless authorised by the ACCC.

The ACCC may make a wide range of recommendations to the relevant Minister. For example, in some previous price inquiries, the ACCC has recommended that:

· no further action need be taken — as in the 2008 Fertiliser price inquiry (ACCC 2008a); or
· further reviews and audits be undertaken, legislation be amended, and/or the ACCC consider taking action under other, stronger provisions of the CCA (such as under Part IV or prices notification under Part VIIA) — as in the 2007 Petrol inquiry (ACCC 2007).

At the conclusion of a price inquiry, the recommendations are presented to the relevant Minister who decides whether or not to adopt them.
Price notification

Any business can be made subject to price notification requirements, via Ministerial gazettal. Where this occurs, the business may not increase its price above the highest notified price in the preceding 12 months, unless granted an exception.

There are three current price notifications, namely:

· Australian Postal Corporation (Australia Post) over a series of prices including: impact mail, reserved letter and reply paid services

· Airservices Australia (ASA) over a series of prices including: en‑route and navigational services, and aviation rescue and fire fighting services

· SACLs prices for regional air services. Sydney Airport’s aeronautical charges were subject to price notification prior to its privatisation in 2002.
If any of the above businesses intend to increase its prices for a notified service, it must inform the ACCC. The ACCC must then decide whether or not to object to the price increase. For example, in 2010 SACL notified the ACCC of its intention to increase its prices for regional air services, which was to be the first price increase since 25 May 2001. However, the ACCC objected to SACL’s proposed price increase (ACCC 2010c). The ACCCs objection has ‘moral suasion’, but no binding legal effect. Hence, SACL could increase its prices to the notified rate if it so desired. However, doing so could risk triggering more intrusive regulatory scrutiny.
3.4
Other regulation of airports

A range of other regulations also affect airport operators and activities, covering such matters as noise levels on the surrounding community, safety, security and environmental protection.

Aircraft noise
Aircraft noise affecting nearby residents is dealt with through movement curfews. Four airports are subject to aircraft movement curfews: Sydney; Adelaide; Gold Coast; and Essendon airports. The curfew is from 11pm to 6am at all four airports. However, Sydney, Adelaide and Gold Coast airports all have specific movement allowances whilst the curfew is in effect, to permit some flights during this period. Essendon airport has no specific movement allowance. Movements during the curfew period are permitted based on either aircraft weight or landing or take‑off noise emitted. Sydney Airport also has a demand management system that restricts aircraft movement whenever the airport is operational (outside of curfew restrictions) (box 3.4).
Safety, security and environmental regulation

Airservices Australia (ASA) is responsible for safe navigation of aircraft within Australian airspace. ASA was established in 1995 and provides: air traffic services; aeronautical information, telecommunications, radio navigation services; and rescue and fire fighting services. ASA charges airports for the provision of these services, which are subject to price notification (section 3.3). The Civil Aviation Safety Authority (CASA) is responsible for safe aircraft operations. This ranges from registration of aircraft to determining ‘airworthiness’ and maintenance accreditation. CASA also provides flight training and simulation services to pilots. CASA also grants air operator’s certificates that permit business activities by an airport. These include regular public transport, aerial work such as surveying and photography, and charter services (CASA 2008).
Security (including border security) services at the major airports are provided by a range of Government bodies, including the Australian Customs and Border Protection Service, Australian Quarantine and Inspection Service, Department of Immigration and Citizenship, and Australian Federal Police.

Airport operators must have regard to the environmental provisions of the Airports Act as well as other environmental statutes, most notably the Environmental Protection and Biodiversity Conservation Act 1999 (Cwlth) (EPBC Act). The EPBC Act ensures that matters significantly affecting the environment are fully considered through, for example, an environmental impact statement. Additionally, under the new master plans amendments, airport development needs to be consistent with state, territory and local government planning instruments.
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	Box 3.4
Curfews and demand management schemes

	Sydney airport

Sydney airport’s curfew began in 1963 (although it was not formally codified until 1995). International passenger aircraft may take‑off or land at Sydney airport between 11pm and midnight, or may land at Sydney airport between 5am and 6am, if they meet noise level restrictions, land or take‑off from specified runways and the movement is approved. The regulations have prescribed lower movement limits than those originally enacted in the legislation (see below).

	
	Curfew Act
	Curfew Regulations

	Maximum take‑offs and landings (taken together)
between 11pm and midnight
	Per week: 14
Per day: 4
	Per week: 0
Per day: 0

	Maximum landings between 5am and 6am
	Per week: 35
Per day: 7
	Per week: 24
Per day: 5

	Sources: Sydney Airport Curfew Act 1995 (Cwlth), Sydney Airport Curfew Regulations 1995 (Cwlth).

	Aircraft movement restrictions are prescribed under the Sydney Airport Demand Management Act 1997 (Cwlth), which prescribes a maximum of 80 aircraft movements in any hour (except during the curfew period when the curfew provisions take effect). The movement cap is accompanied by a slot management scheme, which includes grandfathering provisions on rights to slots as well as a ‘use it or lose it’ test, and details on applying, allocating and swapping slots. It also incorporates a ‘regional ring fence’ which effectively creates a separate pool for regional slot users. Under the regional scheme, a regional service operator may gain a permanent slot provided the service is operated for two consecutive seasons (section 10). Regional slots are not transferrable to non‑regional services (section 19).

Adelaide airport

The Adelaide airport curfew began in 2000, and is predominantly to permit international aircraft and freight movements. Currently, the maximum weekly movements by international aircraft during curfew shoulder periods is zero take‑offs and eight landings. The maximum movements prescribed for low noise heavy freight aircraft during curfew periods is 15 take‑offs and 25 landings per week. Blanket restrictions apply for domestic aircraft, however the regulations specify a list of domestic jet aircraft that are permitted to take‑off or land during the curfew period (providing they conform with noise restriction levels).

Gold Coast airport

The Gold Coast airport curfew began in 1999. Currently, the restriction is set at 24 domestic passenger jet aircraft movements per year, during the curfew periods. Additionally, during the curfew period, only four freight jet aircraft are permitted per week. International aircraft movements are not permitted under the regulations.

	Sources: Adelaide Airport Curfew Act 2000 (Cwlth), Air Navigation Act 1920 (Cwlth), Air Navigation (Coolangatta Airport Curfew) Regulations 1999 (Cwlth), Air Navigation (Essendon Airport) Regulations 2001 (Cwlth), Airports Act 1996 (Cwlth), Slot Management Scheme 1998 (Cwlth), Sydney Airport Compliance Scheme 1998 (Cwlth), Sydney Airport Demand Management Act 1997 (Cwlth).


3.5
Airport planning arrangements

Whether the airport is federally-leased or under state, territory or local government control determines which planning regulatory system applies. Federally‑leased airports in Australia (table 3.1) are generally only subject to Commonwealth laws. There are 138 regular public transport airfields that are under state, territory or local government control. These airports (the largest of which is Cairns) are subject to state and territory government legislation.

Federally‑leased airports

As outlined in section 3.1, an important requirement of the airport operator is to establish a master plan that must be approved by the relevant Minister. A master plan must identify, among other things, development objectives, future aviation requirements, noise exposure forecasts, and intentions of land use and related development.

In 2010, the Airports Act was amended and the requirements of an airport master plan made more specific, as illustrated in box 3.5.
A key element was to increase the level of public consultation. Planning Coordination Forums for all main capital city passenger airports and Community Aviation Consultation Groups for the federally‑leased airports (apart from Mt Isa and Tennant Creek airports) have been established. The Consultation Forums bring together the three levels of Government on issues associated with master plans, development proposals and regional planning initiatives. The Consultation Groups facilitate discourse between the airport operator, the community, government, airport users and other stakeholders.
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	Box 3.5
Additional airport master plan obligations

	As a result of the 2010 amendments to the Airports Act, airports must develop an ‘environmental strategy’, covering the 20 year duration of the master plan, that details:

· the operator’s objectives for environmental management

· areas within the airport site (in consultation with state and federal conservation bodies) identified as environmentally significant

· the sources (as well as studies, reviews and monitoring) of environmental impacts as a result of carrying on aviation operations and respective timeframes for completion

· specific measures to be carried out by the operator for the purposes of preventing, controlling or reducing the environmental impact of aviation operations (and their respective timeframes), which, must have regard to among other things, the history of the site.

· the consultations (and their outcomes) undertaken in preparing the strategy

· any other matter as prescribed by the regulations.
Additionally, for the first five years of the master plan, airport operators are now required to provide detailed information on:

· a ground transport system on the landside of the airport, including:

· a road network plan

· facilities for moving people and freight

· linkages between the facilities, the road network and public transport system at and outside the airport

· arrangements with State or local authorities or other bodies responsible for the road network and public transport system

· the capacity of the ground transport system

· likely effects of the proposed development on the ground transport system and traffic flows at and surrounding the airport

· proposed developments that are to be used for commercial, community, office or retail services or for any other purpose that is not related to airport services
· the likely effects on employment levels and the local and regional economy and community including how the proposed development fits within the planning schemes for commercial and retail development in the area surrounding the airport.

	Source: Airports Amendment Act 2010 (Cwlth).

	

	


In addition to the master plan amendments, the 2010 amendments to the Airports Act also required master plans to identify proposed ‘sensitive development’ (box 3.6). Sensitive developments are prohibited unless the development has Ministerial approval as part of an airport major development plan.

Despite the recent additional master plan requirements, federally‑leased airports are under no direct obligation to conform to state or territory government planning laws for landside development. They must, however, provide the same level of planning details as any other state or territory development and justify any inconsistencies with the respective planning schemes.
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	Box 3.6
What is a ‘sensitive development’?

	A sensitive development is the development (or redevelopment that increases the capacity) of:

· a residential dwelling

· a community care facility (which includes aged care facilities, a nursing home, a retirement village, or a respite facility)

· a pre‑school

· a primary, secondary, tertiary or other educational institution

· a hospital.
A sensitive development does not include:

· an aviation educational facility or accommodation for students studying at the facility

· a facility with the primary purpose of providing emergency medical treatment that does not have in‑patient facilities
· a facility with the primary purpose of providing in‑house training to staff of an organisation conducting operations at the airport.

	Source: Airports Amendment Act 2010 (Cwlth).

	

	


Non-federal airports

The Australian Government no longer has an ongoing responsibility over non‑federal airports.
 These airports are subject to the relevant state or territory government’s planning laws. State and territory planning laws are more prescriptive than the laws that the federally‑leased airports must comply with.
Further, some non-federal airports are subject to both state and federal planning regimes. For example, Avalon airport stated that it:
… is currently subject to two planning regimes. The Department of Defence imposes restrictions which are not consistent with the Airports Act. The State Government has also introduced a planning scheme. Under the State jurisdiction, Avalon Airport is permitted just 3,000 square metres of retail space throughout the airport. Subsequently the restrictions at Avalon Airport are far more onerous than any other airport, and particularly Tullamarine. (sub. 51, p. 3)

Avalon airport is leased from the Department of Defence, whereas the Department of Infrastructure and Transport is the relevant authority for the federally-leased airports. The Minister for Defence is therefore the approving authority for developments at Avalon airport. The Defence Act 1903 (Cwlth) and the lease agreement with Avalon airport subjects the airport to state planning laws (Department of Defence 2008). Avalon airport is therefore subject to two planning regimes. The planning arrangements for airports is discussed in chapter 12, and regional airports are discussed further in chapter 13.

3.6
Land access infrastructure and services

Both public and private entities play key roles in facilitating land access to airports for passengers (as well as for freight, and airport and airline staff). For a passenger, the ‘door-to-door’ time and cost of a journey will depend not only on the airport/flight/airport leg, but also on the efficacy and cost of land access to and from relevant airports. Thus, provision of land access infrastructure and services can affect the attractiveness of flying and of particular airports. (Equally, developments on‑airport that increase travel to the airport, and thus increase demands for connecting infrastructure and services, can have ramifications for governments and planning agencies in particular.)

Most passengers access the major Australian airports by road, whether in a private vehicle, taxi or bus. State or local governments are generally responsible for providing and maintaining roads up to the airport boundary (with the airport providing and maintaining any roads on the airport). The planning and funding of road access to airports is typically undertaken by these governments, and are subject to the governments’ normal planning processes, expenditure constraints and the need to prioritise funding among many competing needs and potential projects. In some cases, representatives of airports are consulted by these governments, or task forces are established, to give specific attention to the issues generated by major airports. State and local government funding has sometimes also been augmented with funding from the Australian Government and/or the airport, as occurred recently in Canberra and Perth (chapter 12).

As well as having primary responsibility for providing roads, state and/or local governments also have roles in relation to wider public transport access to airports, such as the direct provision or oversight of mass transit services to airports and the licensing of taxis. Two major airports — Sydney and Brisbane — receive passenger train services. Both of these services were established under ‘public‑private partnerships’ between the relevant state government and private operators. In both cases, establishment agreements included clauses to limit competition from bus services so as to make the rail services more viable (chapter 12).

Issues relating to the roles of different governments and private infrastructure operators at airports in providing adequate land access to airports are also discussed in chapter 12.
�	The Airports Act has been subject to 20 amendments since commencing in 1996. The main amendments occurred in 1997, 2003 and 2010.


�	This phrase is not defined in the Airports Act, although it was examined in a recent airport development case in Brisbane — see chapter 5.


�	Mt Isa and Tennant Creek airports are not required to provide a master plan or a major development plan.


�	With a 49�year extension possible.


�	The 10 airports were Adelaide, Alice Springs, Brisbane, Canberra, Darwin, Gold Coast, Hobart, Launceston, Melbourne and Perth.


�	As Cairns is not a federally leased airport, the Government does not have lessor control over it. The Queensland Government currently has a 99�year lease in operation at Cairns airport.


� The Fertiliser inquiry was not a ‘formal price inquiry’ and hence the ACCC had no information gathering powers under Part VIIA. The Petrol inquiry explicitly allowed petrol prices to fluctuate during the formal price inquiry.


�	The Government previously owned all airports in Australia, however it divested itself of all ownership of ‘non�federal’ airports between 1958 and 1993. The Department of Defence however, does have current ownership of several non-federal airports such as Newcastle and Avalon airports.
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