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As outlined in the Commonwealth Competitive Neutrality Policy Statement of June 1996, competitive neutrality applies to significant business activities, but not to non-profit, non-business activities.

Competitive neutrality is automatically applied to:

· all government business enterprises;

· other share-limited limited trading companies; and

· designated business units.

In responding to the complaint, the Bureau stated that it does not consider that its aviation services are business activities, implying that competitive neutrality should not apply. It noted that these services are not provided within its commercial services unit.

While the Bureau’s aviation services are not provided by a designated business unit, the Policy Statement notes that other activities which operate in accordance with the definition of a business and have commercial receipts exceeding $10 million a year will be assessed for significance on a case-by-case basis.  It further notes that the complaints mechanism operated by the CCNCO:

… will respond to complaints that ….  other government organisations should be required to comply with competitive neutrality arrangments, notwithstanding that activities are smaller than the ‘signficant’ criteria set out in this statement.

In this regard, the Policy Statement contains specific criteria to determine whether an activity is to be considered a business activity for competitive neutrality purposes: 

· there must be user charging for the good or service (the user may be in the public or private sector);

· there must be an actual or potential competitor (either in the private or public sector), and that users are not restricted by law or policy from choosing alternative sources of supply; and

· managers of the activity must have a degree of independence in relation to the production or supply of the good or service and the price at which it is provided.

The Bureau’s aviation services are examined against each of these criteria below.

User charging

The CCNCO considers that the Bureau’s aviation services meet this criterion. The supply of the service is negotiated with users and the cost recovery arrangements administered by Airservices Australia constitute a form of user charging.

Potential or actual competitors

The complaint by Metra demonstrates that there are other operators who would potentially like to supply services in competition with the Bureau. Based on the experience in the United States, airlines themselves may also decide to provide these services.

Of relevance, however, is whether users are restricted by law or policy from choosing another supplier. At the heart of whether competition is prevented by law is Civil Aviation Regulation (CAR) 120.  This regulation states that:

Weather reports of actual or forecasted meteorological conditions must not be used by an operator or a pilot in command in the planning, conduct, and control of flights unless the meteorological observations, forecasts and reports were made with the authority of the Director of Meteorology or by a person or persons approved for the purpose by CASA.  

CAR 120 does not reserve the provision of aviation meteorological services to the Bureau.  On the contrary, it explicitly acknowledges the possibility of CASA approving other operators. Indeed, a legal opinion provided by the Australian Government Solicitor to the Department of Environment and Heritage and the Department of Transport and Regional Services states that in order to prevent CASA from approving other service providers, CAR 120 would need to be amended. Thus, on this matter of law, the CCNCO concludes that it is the administration of the regulation — the lack of a procedure to allow the approval of other operators — rather than the regulation itself, which prevents competitors from entering the market.

Government policy on this issue was the subject of some debate during the course of the investigation. To the extent that CAR 120 is an expression of government policy, that policy acknowledges the possibility of other operators entering the market.

However, on 23 August 2001, the Parliamentary Secretary to the Minister for the Environment and Heritage wrote to the CCNCO suggesting that ‘users are restricted by law and also policy from choosing alternative sources of supply (for the purpose of air safety) at this time’.  The Parliamentary Secretary advised that it was government policy for the Bureau to be the designated meteorological authority under the relevant international convention (see section 3.2). This provides the Bureau with a particular role in relation to international aviation. The Parliamentary Secretary also stated that the charging arrangements applying to the Bureau’s aviation services are a matter of government policy.

Government policy with respect to international aviation clearly limits the services which are potentially subject to competitive neutrality.  For example, any model of competition that required a change to the Bureau’s status as the meteorological authority is beyond the remit of competitive neutrality policy.  Moreover, the way in which the Bureau recovers the costs of the services it provides to comply with international conventions to which Australia is a signatory is also a matter of current government policy.

However, as discussed in the following chapter, there are a range of services provided by the Bureau to the aviation industry which are neither governed, nor required, by international convention. Metra has indicated that it is in this range of value added services that it wishes to compete.  Given that existing regulation provides for the approval of other operators to supply aviation meteorological services, the CCNCO considers that competition for these services is not prevented by law or policy.

The CCNCO therefore concludes that a component of the meteorological services provided to the aviation industry meets the second criterion of the business test.

Management autonomy

Notwithstanding Australia’s international obligations, the Bureau appears to have a significant degree of autonomy in how it delivers its value added services, the method it uses to allocate costs to those services and the prices it charges for them. For instance, it is able to negotiate with users as to the level of service supplied and the cost of that information.  The CCNCO therefore considers that the Bureau’s aviation services comply with this criterion. 

In summary

The CCNCO considers that a component of the Bureau’s aviation meteorological services — specifically those which are in addition to the activities that are necessary to meet Australia’s international obligations — constitute a ‘business activity’ for the purposes of competitive neutrality.
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