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Preface 
 
1.   The Ministry of Land, Infrastructure and Transport of Japan (MLIT-Japan),the 
government authority that has the jurisdiction over the Marine Transportation Law 
which regulates the antitrust immunity to agreement or concerted practice among 
international shipping operators, has the honour to submit herewith its comments on 
the Draft Report on the review of Part X of the Trade Practices Act 1974 on 
International Liner Cargo Shipping published on 22 October 2004. 
 
Legal framework in Japan 
 
2.   The Article 28 of the Japanese Marine Transportation Law stipulates that any 
agreement, contract or concerted practice concluded between or among shipping 
operators concerning freight rates; fares or fees; other terms or conditions of transport; 
routes; sailing or calls; or carrying shall not be subject to the provisions of the Antitrust 
Law, but be subject to the Article 29-2 of the Marine Transportation Law, provided that 
the agreement, contact or concerted practice is filed with the Minister of Land, 
Infrastructure and Transport. 
 
3.   The Article 29-2 of the Marine Transportation Law requests international shipping 
operators who are parties of agreement or contract (i.e. liner conference, consortium, 
discussion agreement)(hereinafter referred to as the “agreement”) to file the agreement 
with the Minister before its entering into force. In addition the Article stipulates that 
international shipping operators shall file every individual concerted practice (i.e. 
general rate increase, surcharges, setting up of a formula to calculate surcharges) that 
stem from the agreements with the Minister prior to the enforcement. 
 
4.    According to the Articles, the Minister is authorized to issue orders to modify or 
cancel the agreement or concerted practice that is filed with the Minister, if the Minister 
finds that such agreement or concerted practice may hamper the consumer’s interests 
improperly.  The Minister can execute such mandatory measures whenever he finds 



any adverse effects of the agreement or concerted practice. 
 
5.   Thus, the legal framework in Japan does not authorize so-called block exemption 
from the anti-trust law for the agreement or concerted practice that stem from the 
agreement between and among shipping operators, but subject the agreement or 
concerted practice to the administration of the MLIT. 
 
6.   The above-mentioned framework was the result of the total review of the anti-trust 
immunity to the agreements among domestic or international shipping operators in 
1999. The MLIT is of the opinion that this legal framework has been functioning well to 
ensure the interests of shippers in Japan using liner shipping services while properly 
taking the changes and development of the international shipping industry into 
consideration.  
 
Comments 
 
 [Principle] 
7.    The MLIT does not stand for an assumption that the agreement or concerted 
practice among shipping operators always brings users of liner shipping services profits. 
At the same time, the MLIT does not stand for an assumption that the agreement or 
concerted practice among shipping operators always bring users harm or less profits 
compared with the situation where the competition among shipping companies  
prevails strongly. 
      The MLIT supervises the implementation of agreement or concerted practice 
respectively by assessing and monitoring its implications or intervening if rectification 
is necessary. 
 
[The function of shippers’ association] 
8.    The MLIT, in executing this individual supervising or rectifying power pays 
attention to whether practical and mutually beneficial dialogues or consultations 
between the agreement (i.e. conference) and the shippers’ association in Japan are 
properly conducted under a certain established rule. 
 
9.     In Japan, the practical dialogues or consultations with the shippers’ association, 
which represents major manufacturing and trading companies in Japan, play important 
role in restraining possible unilateral power of liner conferences like a countervailing 



power that is expected to be executed by the outsiders or non-conference members to the 
conference. 
 
10.    In addition, in Japan, both the members of the agreement and shippers’ 
association have cordial will to develop their relations in a collaborative and 
constructive way, respecting each other while maintaining a strained relationship 
between shipping operators and shippers. 

A news clipping concerning a recently-held forum to that members of the 
government, the liner conferences and discussion agreements, and the shippers’ 
association attended is herewith attached for reference. 

The liner conferences and discussion agreements collected, analyzed and 
presented macro-economic information relating to the scale and structural change of 
liner shipping market as well as current and foreseeable situation of supply-demand, 
that may require enormous costs and time for individual shippers to do so. They also 
explained the background of rate increase or the reasoning of the formula to implement 
surcharges to shippers. It could contribute to establishing a common recognition of the 
shipping market and providing a sound basis to conduct a candid exchange of views and 
ideas. 
 
11.     Ultimately the actual level of rates including surcharges would be decided 
between individual shipping operator and shipper respectively as the result of a 
business negotiation and separately from such joint action between organizations of 
both sides.. However, the individual business negotiation could be conducted in a 
efficient and constructive manner reflecting the macro-economic information of the 
shipping market and the background of rate increase that are shared by both sides and 
become available as the result of collective dialogues and consultations between the 
agreement and the shippers’ association prior to the negotiation. 
 
[Shipper’s interests] 
12.     Unlike in the liner trades in Europe and the U.S., in the liner trade between 
Japan and China, where no liner conference or other agreement among shipping 
operators is filed to the authorities, shippers in Japan have been forced to negotiate 
with shipping operators individually with the limited information they have and their 
own ability of negotiation. In this situation, the Japanese shippers confront difficulties 
in that the shipping operators set individually the freight rates and service level, and 
they change them suddenly, frequently in short terms and largely without a rational 



reason and explanation. In addition a surcharge is imposed which is set individually by 
the shipping operators and does not comply with the world import/export business 
practices  
 
13.     It is a real fact that the Japanese shippers experienced an unstable and 
unreliable liner shipping services in the liner trade between Japan and China where no 
liner conference or other agreement among shipping operators is filed to the authorities. 
Moreover, the shippers in Japan also confront difficulties in that they are not able to 
find a proper counterpart who is able to consult with shippers collectively to set up a 
transparent and fair business rule in liner markets between Japan and China, aiming 
at formulating constructive relations between shippers’ association and the liner 
conference or discussion agreement. 

For this reason, some shippers may ask for governmental intervention in the 
trade against the movement of liberalization from governmental intervention. 
 
[Conclusion and comment of Conflict of law] 
14.     In Japan, the MLIT is of the opinion that it will not authorize so-called block 
exemption from the anti-trust law for the agreement or concerted practice that stem 
from the agreement between and among shipping operators, but subject the agreement 
or concerted practice to the administration of the MLIT to assess and monitor 
individually whether it could secure and develop the interest of shippers in Japan while 
properly taking the change and development of international shipping industry into 
consideration. 
 
15.     The policy of MLIT in executing the supervising power is to establish and even 
develop the collective and collaborative relationship between shipping operators and 
shippers as a whole to secure and improve stable and reliable liner services to and from 
Japan in the long term. 
 
16.     In this regard, if the government of one side of a trading route makes a negative 
decision on the legitimacy regarding the agreement or concerted practice among 
shipping operators who engage in the liner trade between Japan and Australia, in a 
sudden manner and without any rational reasoning from the view point of the other 
government, the legal stability of the latter government may be hampered and the 
interests of shippers subject to the decision of the latter government may be injured. 

For this reason, the MLIT requests holding a prior consultation with the 



relevant governments or establishing an objective guideline to avoid the 
above-mentioned risk of legal instability of the other country and adverse effect to the 
interest of shippers in the other country who are trading partners, if the Australian 
government introduces an individual authorisation system by replacing the block 
exemption for liner shipping services. 




