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Consumer law and product safety
	Key points

	· In 2009, COAG agreed to implement a national framework for consumer policy.

· The reforms, introduced under the Australian Consumer Law, increase consumer protections through additional safeguards and reduce business compliance costs by removing jurisdictional differences.

· The Australian Consumer Law commenced on 1 January 2011 under transitional arrangements that expired on 1 January 2012.
· Increased consumer protections and associated improved confidence in purchasing decisions are expected to:
· reduce the need for precautionary savings and raise household demand — estimated at around $170 million per year to accrue progressively over a decade and be ongoing; and
· increase competition and product innovation, raising business productivity — estimated at around $760 million per year to be achieved over a decade or more. 

· Business compliance costs are expected to fall due to the harmonised regime by around $120 million per year after the reforms take full effect. 
· These business-cost savings, however, will be partly offset by increases in compliance costs due to the additional provisions of around $10 million per year. 
· Transitioning to the new system will also impose some adjustment costs on business — estimated at around $30 million in total in the first years of operation. 

· Administration of the new arrangements is expected to raise Australian Government administration costs — estimated at around $30 million per year. 

· Feedback from business groups, although disputed, has suggested some aspects of the new law are having some unintended adverse impacts — an ex post review of the law on the basis of experience in the law’s application may be warranted. 

	

	


Consumer policy and product safety laws were identified as priority areas for review by the National Competition Council under the legislative review program of National Competition Policy (NCP). In 2005, the Commission questioned the effectiveness of measures to protect consumers, noting inconsistencies in approaches to consumer protection across jurisdictions and duplication of effort (PC 2005). It recommended that the Australian Government, in consultation with the States and Territories, establish a national review of consumer protection policy and administration in Australia, to complete unfinished business from the NCP legislative review program. This recommendation was also included in Rethinking Regulation: Report of the Taskforce on Reducing Regulatory Burdens on Business (Regulation Taskforce 2006).
The Commission undertook a study on product safety in 2006 (PC 2006a) and an inquiry on consumer policy in 2008 (PC 2008a) and recommended a number of changes to increase the effectiveness and reduce the regulatory burden of consumer protections (including in the area of consumer credit — see chapter 4). Drawing on the Commission’s recommendations, the Ministerial Council on Consumer Affairs proposed detailed reforms to product safety and consumer policy. The Australian and State and Territory governments signed an intergovernmental agreement to implement the reforms in 2009 as part of the National Partnership Agreement to Deliver a Seamless National Economy. 
The Commission’s assessment of the likely direct impacts of these reforms is presented in this chapter. As little quantitative information about the likely impacts of the reforms exists, this assessment is based on the ex ante experimental estimates in the Commission’s Review of Australia’s Consumer Policy Framework (PC 2008a). 
The results are exploratory and should be regarded as broadly indicative of the likely effects of the reforms. 
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Reform objectives and changes

Under the 2009 Intergovernmental Agreement for the Australian Consumer Law, governments agreed to introduce a national consumer policy framework. This is made up of a national consumer protection law, a national product safety regime and new enforcement cooperation and information sharing arrangements between Australian, State and Territory agencies.
The overall objectives of the reforms are to:

… improve consumer wellbeing through consumer empowerment and protection, to foster effective competition and to enable the confident participation of consumers in markets in which both consumers and suppliers trade fairly. (COAG 2009b, p. 4)

This is to be achieved through measures that seek to: 

· ensure that consumers are sufficiently well informed to benefit from, and stimulate, effective competition; 
· ensure that goods and services are safe and fit for the purposes for which they were sold; 
· prevent practices that are unfair; 
· meet the needs of those consumers who are most vulnerable or are at the greatest disadvantage;

· provide accessible and timely redress where consumer detriment has occurred; and
· promote proportionate enforcement (COAG 2009b).
The reforms represent efforts to reduce the risk to consumers of bearing unforseen costs when they participate in markets, such as replacing faulty goods or feeling exploited by a business. 
Legislation was passed in all jurisdictions in 2010 to apply the Australian Consumer Law (ACL) as a law in each State and Territory. The ACL commenced on 1 January 2011 under transitional arrangements that are set to expire on 1 January 2012.
What was the nature and structure of the previous consumer policy framework?

Before the implementation of the national framework, there was a suite of Australian and State and Territory government policies that dealt with the purchase and use of consumer goods and services. These sought to directly promote better outcomes for consumers by creating a framework that:

· protected them from unconscionable or deceptive conduct, and from unsafe or defective goods and services;

· provided them with remedies when they suffer loss from such conduct or products; and

· assisted them in making better purchasing decisions through the provision of appropriate product information, or in some cases by changing the terms and conditions of transactions (such as cooling off periods).

The generic consumer provisions in the Trade Practices Act (TPA) and State and Territory Fair Trading Acts (FTAs) formed the basic framework for consumer policy in Australia. These provisions fell into three main categories:

· Prohibitions on certain types of conduct, including misleading or deceptive conduct and unconscionable conduct.
· Imposition of non-excludable conditions and warranties into consumer contracts, including that:

· the supplier has the right to sell the good, and the consumer has the right to own the good outright;

· goods will comply with their description or, if provided, their sample;

· goods will be of merchantable quality (that is, meet a basic level of quality and performance) and be reasonably fit for purpose; and

· manufacturers will take reasonable action to ensure that a good can be repaired and that spare parts are available.

· Provisions relating to product safety and product information. 

Although the State and Territory laws generally paralleled the TPA, the provisions were not uniform. For example, inconsistencies arose in relation to:

· the definition of a ‘consumer’ and hence coverage of the statutes across jurisdictions;

· standards for what constitutes harassment or coercion and definitions of pyramid selling schemes;

· requirements for door-to-door selling and telemarketing activities;

· enforcement powers available to regulators; and

· redress mechanisms for consumers and fines and penalties for breaches of the law.

There were also variations in how intensively each jurisdiction applied consumer laws. For example, some States and Territories had consumer protection provisions in their FTAs that went beyond those in the TPA. For instance, in 2003 Victoria introduced unfair contract provisions into its FTA whereas the TPA relied on unconscionability provisions.
The Commission (2008a) found that in a number of respects the previous consumer policy framework was sound. The key elements of the framework, operating through the TPA and state FTAs, provided a broad platform for consumer protection for most products and services. However, input into the inquiry and the Commission’s own assessment highlighted five key deficiencies in the previous system:

· a lack of clear objectives to guide policy development;
· an inappropriate delineation of responsibilities between the Australian and State and Territory governments;
· a lack of policy responsiveness to changing market circumstances;
· inadequate regulation evaluation processes; and
· missing or deficient policy instruments resulting in reduced effectiveness of the generic regime in protecting consumers.
What has changed with the development of the Australian Consumer Law?
The generic consumer provisions that existed in the TPA and State and Territory FTAs form the basic framework for consumer policy in the new ACL. The provisions in the new consumer law relate to:

· the existing consumer protection provisions of the TPA;
· new provisions based on assessed best practice in State and Territory consumer protection laws including new provisions relating to ‘unfair contract terms’;
· new enforcement and redress powers, including increased enforcement cooperation and information sharing arrangements between Australian, State and Territory agencies; and
· a new national product safety regulatory and enforcement regime (COAG 2009b).

In addition, the Commission recommended changes to consumer credit policy which have also been adopted (but not through the ACL). These changes are examined in chapter 3.

Several of the Commission’s recommended changes to consumer policy made in its 2008 report were not adopted. These included recommendations to remove price regulations in telecommunications services and retail energy markets, improve mandatory disclosure requirements, and increase funding for consumer advocacy bodies.
Changes related to existing consumer protection provisions

New consumer guarantees have been included in the ACL. These replace the various implied statutory conditions and warranty provisions of the TPA and FTAs. They are designed to express in plain language the consumer entitlements conferred by the legislation with respect to the purchase of unsatisfactory goods or services. They also set out, for the first time, the remedies available to consumers when a guarantee is breached, rather than relying on common law remedies.

The new product safety regime consists of three main changes: the harmonisation of product bans; mandatory reporting of product-related incidents of serious injury or death; and changes to recall processes. 
For product bans, States and Territories are no longer able to make permanent bans or mandatory safety standards. Despite this, they have retained the power to develop and implement interim product bans for 60 to 90 days within their respective jurisdictions. All Australian Government product bans and mandatory safety standards apply in each State and Territory. 
Under the new mandatory reporting requirements, suppliers must report the death, serious injury or illness of any person where someone believes the injury was caused by the use of a consumer good or service provided by the supplier. 
The new recall process requires consumer product suppliers to notify the Parliamentary Secretary to the Treasurer within two days of recalling a product and all recalls will be publically listed on the Australian Competition and Consumer  Commission (ACCC) website.
Also included in the new consumer law is a national regime for unsolicited consumer agreements. This has replaced existing State and Territory laws on door-to-door sales and other direct marketing. However, the new provisions are much the same as the previous provisions. They prohibit telemarketers contacting potential customers on a Sunday or a public holiday, before 9 am or after 8 pm on a weekday, and before 9 am or after 5 pm on a Saturday. It is also unlawful for a salesperson to approach a consumer on a Sunday or a public holiday, before 9 am or after 6 pm on a weekday (previously 8 pm) and before 9 am or after 5 pm on a Saturday.

There have also been some changes to the cooling off periods for unsolicited sales. The new law applies a general cooling off period of ten working days. However, this is only a change for New South Wales and Victoria. In New South Wales, for example, the cooling off period was previously five working days. There is also a new prohibition on supplying products or services during the cooling off period (except for sales under $100 which has subsequently been raised to $500 from 1 January 2012 (sub. DR-R27)).

New provisions

The new consumer law bans ‘unfair contract terms’ in standard form business-to-consumer contracts (that is, it does not cover individually negotiated contracts). Previously, Victoria was the only jurisdiction to have included unfair contract terms in its FTA. 
A term is considered ‘unfair’ if it causes a significant imbalance in the parties’ rights and responsibilities and is not ‘reasonably necessary’ to protect the ‘legitimate interests’ of the supplier. Terms likely to be considered unfair include those where a supplier can vary any term without the consumer’s consent or where a supplier can cancel a contract without a corresponding provision for the consumer. If a term is found to be unfair, it would be deemed to be void but the rest of the contract would remain in effect.
Enforcement and redress

The ACCC has been given new enforcement powers. These include the power to seek legal redress for consumers not party to action taken by the ACCC against traders and court orders for disqualifying a person from managing a corporation. The ACCC has also been given new powers to issue substantiation notices to anyone who has made a claim promoting the supply of goods; infringement notices where it has reasonable grounds to believe there has been a breach of certain provisions in the ACL; and public warning notices where a person is suspected of breaching general or specific protections.
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Who will be affected by the reforms?

The ACL governs a wide range of transactions made between consumers and businesses. It will have a particular impact on the retail trade sector as this sector accounts for a significant proportion of the direct market interactions between consumers and businesses. A consumer is defined as any person who purchases a good or service ordinarily acquired for personal, domestic or household use (and who does not intend to resell or use it in further trade).
Consumers

The consumer law reforms are broadly targeted at improving consumer wellbeing. As discussed, this is to be achieved through a number of mechanisms that will support consumer confidence when purchasing goods and services in the market. 

The broad scope of the reforms means that they have the potential to influence most Australians. The reforms seek to ameliorate, in part, those costs to consumers arising from faulty goods, misrepresentations or unfair conduct. Nevertheless, as most consumers operate in markets without issue, the reforms are targeted at a minority of transactions. According to the Australian Consumer Survey (2011), most consumers surveyed (91 per cent) reported that they experienced problems ‘only occasionally, rarely or not at all’. 
Over time, however, the influence of consumer laws is likely to be more pervasive. Despite a low incidence of problems, most consumers have faced issues with market transactions at some point. The Australian Consumer Survey (2011) reported that 73 per cent of consumers surveyed experienced ‘a problem’ with a product or service in the last two years. 
The extent of the effect of the new consumer laws will, in part, be influenced by consumer awareness of sources of redress when a relevant problem arises. For pre-reform laws, although 90 per cent of consumers were aware that consumer protection laws existed, more than half of those were unable to recall any relevant laws or protections (Australian Consumer Survey 2011).

Businesses supplying goods and services to consumers
Consumer laws affect, to varying degrees, all businesses supplying goods and services to the public. Broadly, sales to consumers comprise the basic items of trade, whether it be a service or a primary or manufactured good, plus the cost of delivering those products to the market. Estimates available from Australian input-output tables for 2007-08 indicate that about 18 per cent of household consumption is comprised of primary and manufactured products with a further 1 per cent of consumption pertaining to the provision of transport and distribution services on those goods (figure 2.1). Retail trade accounts for around 10 per cent of household consumption but because retailers are at the interface between consumers and producers of primary and manufactured products they are likely to be particularly affected by consumer law. 
The harmonisation of existing laws will affect firms that operate in multiple jurisdictions. In the retail sector, the majority of businesses (as in most sectors) have operations (defined as where employees are based) in only a single jurisdiction (table 2.1). In 2009, just over 1 per cent of retail businesses operated in multiple jurisdictions. 

However, counts of businesses do not account for the number or scale of transactions and, therefore, the likely influence on businesses from new consumer laws. Other data collected by the ABS indicates that a sizeable share of goods and services is supplied by firms that operate across jurisdictions. In the retail trade sector, this proportion increased from 47 per cent to 53 per cent by turnover between 1998 and 2007 (PC 2008a).

Figure 2.
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Household consumption expenditure by product group, 2007-08a
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Data source: ABS (Australian National Accounts: Input-Output Tables, 2007-08, Cat. no. 5209.0.55.001, 2011).
Table 2.
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Retail trade businesses by size, 2009
	
	Single-state
	Multi-state

	
	no.
	%
	no.
	%

	Not employing 
	56 793
	40.9
	792
	0.6

	1-200
	79 765
	57.4
	997
	0.7

	200-300
	163
	0.1
	48
	0.0

	300-400
	47
	0.0
	32
	0.0

	400-500
	26
	0.0
	20
	0.0

	500+
	81
	0.1
	122
	0.1

	Total
	136 875
	98.6
	2 011
	1.4


Source: ABS (2011, unpublished).
The introduction of new or amended provisions will have differing impacts on different business types. The introduction of unfair contract terms, for example, may affect some firms that rely on standard-form contracts, such as airlines, telecommunications providers and rental car providers. Such contracts have been prevalent in consumer markets for some time, with 99 per cent of contracts signed by all consumers estimated as standard form as early as 1971 (cited in Legal Aid Commission of NSW 2006). This provision is also likely to have differing impacts on businesses depending on where they operate. Prior to the introduction of the reform, Victoria was the only state to have specific unfair contract terms in its FTA (introduced in 2003). In all other States and Territories, sections 51AA and 51AB of the TPA provided the capacity to act, in some circumstances, against the use of unfair contract terms. However, these sections were time consuming to apply, expensive and there were uncertainties over their appropriate application. 

Regulatory changes applying to door-to-door and other direct sellers are likely to have larger impacts on some sellers than other consumer policy reforms. Direct sellers have claimed that reducing selling hours from before 8 pm to before 6 pm on weekdays would cut sellers’ peak sales times in half as most sales are conducted between 4 pm and 8 pm (Smith 2010). The prohibition on supplying products during the 10 working day cooling off period also reduces the convenience of direct selling compared to traditional retail sales where consumers usually receive their goods immediately.
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Understanding the direct impacts of the reforms
The impacts of the introduction of the ACL fall into four main categories:
· the effects of harmonisation of common regulatory elements on business costs — reforms will influence the ongoing red tape costs imposed on multi-state firms;

· the effects of substantive changes to the provisions in consumer law — new and significantly altered regulations will alter the regulatory outcomes achieved and the costs of achieving these outcomes;

· changes in governance arrangements on government administration costs — reforms require effort by governments and regulators to develop, monitor and enforce the new regime; and 

· the effects of removing impediments to the efficient operation of markets and locational or organisational change — more empowered and better informed consumers may lead to greater competition, with flow-on impacts on productivity. 
In achieving these changes, businesses and governments may bear some one-off learning or other transition costs.
Harmonisation of common regulatory elements
The previous multi-jurisdictional consumer policy and product safety regimes imposed costs on those suppliers servicing the entire Australian market (or large parts of it). Even in the large majority of cases where the substance of the law was common, having to be aware of differences in regulatory interpretation, or in enforcement priorities, could have increased costs. The move to a nationally consistent ACL should ameliorate such effects. 

The scale of actual cost changes will also depend on the extent of differences between the requirements of the new laws and business practices. In 2008, the Commission found that, anecdotally, many businesses complied with most of the generic consumer laws by simply adhering to accepted business standards. And where specific compliance measures were called for, meeting the most stringent provision would have avoided the need for differential strategies (PC 2008a).
Substantive changes to the provisions in consumer law
Several new regulatory features of the ACL are likely to have affected outcomes for consumers. These have the potential to benefit consumers by reducing both the risk, and the extent of detriment faced when they participate in markets. Consumer detriment consists of a number of components, including time and monetary costs from repairing or replacing a defective good or service, time spent seeking redress, and emotional impacts, such as annoyance, anxiety, frustration, stress and disappointment. On the latter, a Consumer Affairs Victoria survey found that in 70 per cent of cases where consumers received a defective good or service, they also stated that they experienced high or very high emotional impacts, suggesting that this effect is considerable (CAV 2006).

In addition, if risks associated with transactions are reduced, and product and service reliability are improved, the consumer policy reforms should act, at the margin, to reduce the private investments that consumers make to reduce the risks of detriment. Such investments may include time and money spent searching for and comparing products and resources used in intermediary services such as lawyers and agents.

The new national consumer guarantees regime is intended to clarify and strengthen consumers’ entitlements and clearly outline the remedies available to them when they receive goods or services they believe to be unacceptable. If consumers’ awareness of their entitlements increases, the new system may lead consumers to return a larger proportion of faulty products to retailers or manufacturers rather than repairing or replacing them themselves. Retailers, manufacturers and other suppliers may also adjust their processes to reduce the quantity of faulty products or poor services that are provided to consumers. If this occurs, consumers would benefit from reduced risk of receiving a faulty product, and reduced costs of resolving problems with purchases. Some of this benefit to consumers could consist of transfers from manufacturers and other suppliers to consumers, such as where the supplier accepts responsibility for repairs or replacements where previously consumers would have incurred the costs. 
The introduction in the ACL of laws around ‘unfair contract terms’ intends to reduce the loss to consumers from unfair terms in standard form contracts. Consumers may benefit from the new law if it reduces the actual or potential use of unfair terms by businesses. For example, a consumer wishing reasonably to terminate a contract may not do so because of concern about excessively high termination charges.

Laws against unfair contract terms and more explicit guarantee arrangements may also improve the efficiency of risk bearing amongst firms and consumers (PC 2008a). Evidence from behavioural research suggests that consumers can be poor at estimating and understanding low probability risks. This could cause consumers to systematically overestimate or underestimate the default risk of suppliers, causing market inefficiencies such as sustained prevalence of ‘bad’ firms that act in poor faith and consistent distortions in consumers’ demand for products with differing default rates. The ACL is intended to limit the ability of firms to shift an excessive level of risk of product defects and service disruptions on to consumers. In addition, the new regulations may mean that ‘bad’ firms’ prices will rise as they bear the costs of product and service problems, revealing their lower effective efficiency levels and diverting consumers to ‘better’ forms.
The intention of the new national product safety regime is to reduce the number of deaths, serious injuries and illnesses associated with consumer products. For example, the new Product Safety Recalls Australia website could make it easier for consumers to identify products that have been recalled because they may be unsafe or likely to cause injury. This could increase the extent to which people return unsafe products, reducing the incidence of injury.
The new provisions are likely to place additional compliance costs on businesses. For example, the new unfair contract terms law may require some businesses to revise their standard form contracts. The new measures may also alter the contractual balance in a way that shifts more risk onto suppliers. Consequently, prices could rise for consumers as businesses seek to cover higher costs. However, prior to the introduction of the new law, competition may have already been restraining businesses’ ability to exploit unfair terms, due to the desire to maintain their reputation and retain and attract customers. In such cases, the likelihood of significant shift in market risk towards suppliers because of the reforms should be low. In this regard, the Commission’s consultations for the Review of Australia’s Consumer Policy Framework (PC 2008a) suggested that for large companies the costs of negotiating and changing contracts would be negligible relative to their turnover. The costs relative to turnover may be more appreciable for smaller businesses since there is a fixed cost associated with any negotiation or change of contracts, but this would be ameliorated to the extent that they draw on contracts and extract terms adopted by larger businesses or industry associations.
The effectiveness of consumer laws could also be improved by the expansion in enforcement tools available to the ACCC and other regulatory agencies. The new remedies and powers given to the ACCC as part of the ACL may encourage businesses to improve their compliance with consumer laws. Likewise, the ability of the ACCC to publicly identify non-compliant businesses could assist consumers when choosing to purchase goods and services from competing suppliers.
Government administration costs

The main costs to government of the new national consumer policy are the one-off transitional costs from introducing the new law. These include developing and implementing the national law and negotiations by policymakers and ministers to achieve consensus. 
There will also be additional monitoring and enforcement costs for the ACCC in implementing and enforcing the legislative changes. 
Removing impediments to efficient market operation
The benefits from the introduction of the ACL could extend in aggregate to consumer markets if product information and consumer confidence in product and service quality is improved. Economic activity may be increased if risk-averse consumers are encouraged to participate in markets they now perceive to be less risky. In addition, if consumers reduce their reliance on established and well-known firms, specialisation, competition and the potential to sell novel products could be increased, supporting productivity growth. In this way, the ACL could create incentives to make market representations by firms more accurate and products more comparable, making the process of price discovery in markets more efficient. This could increase competition between suppliers and may have the potential to induce greater innovation and productivity gains. 
Further, harmonisation of consumer laws may overcome instances where variations in requirements may have hampered product innovation and opportunities to realise economies of scale through centralising functions. In such cases, these costs would have been passed on to consumers in the form of higher prices or reduced product variety.
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What are the direct benefits of the reforms?
In 2008, the Commission produced experimental estimates of the likely benefits (and costs, see following section) of its consumer policy recommendations. The recommendations covered a number of policy options, some of which were implemented with the introduction of the ACL. Other recommendations were not introduced or were not related to the introduction of the ACL. The Commission estimated that if the recommendations reduced consumer detriment by five per cent the net benefit to the economy and consumers could be in the order of between $1.5 billion and $4.5 billion per year (2006-07 prices).

This benefit aggregated a number of market-segment effects related to the demand for goods and services (including a reduction in repair and replacement costs and reduced risks from transactions), supply effects (including reduced net business costs and gains from innovation and competition) and government administration costs. It also included estimates, expressed in dollars, of the gains consumers may have received from a reduction in the emotional impacts and time costs from adverse market transactions. 
Apart from the Commission’s 2008 report, little quantitative information about the likely impacts of the ACL exists. Further, given the presence of transitional arrangements, and that the reforms are in their infancy, it is too early to observe any impacts from the ACL through the use of ex post analysis. Consequently, this study adapts and further develops the Commission’s previous ex ante work to approximate the potential direct effects of the introduction of the ACL. Given the uncertainties involved and the experimental nature of the 2008 estimates, for this study the lower bound of the potential benefits ($1.5 billion) has been used as the basis for quantifying the possible direct effects of ACL reform.

For this study, the Commission has focused on the ‘direct’ impacts of the ACL on business costs, productivity, household demand and the transition and ongoing costs of the new policy to government. The flow on effects to households in terms of lower effective prices for consumer goods and services and other indirect effects are then evaluated using the Commission’s economy-wide modelling (chapter 1). However, as the changes implemented by the introduction of the ACL did not include all of the Commission’s recommendations, a conservative approach has been adopted by reducing some of the previously estimated direct impacts by 20 per cent.
Estimated benefits on business compliance costs from the harmonisation of common elements of consumer laws 

The harmonisation of the varying consumer laws in Australia will particularly affect multi-state firms that previously had to operate across a number of differing consumer regimes. 
The Commission (PC 2008a) estimated changes in compliance costs from harmonisation of consumer policy by combining:

· data on business size distribution in consumer industries and the extent to which such businesses trade interstate;

· assumptions about the relationship between compliance cost savings and firm size; and

· assumptions about the link between compliance cost savings and exposure to multiple consumer regimes.

The estimated net change to compliance costs from harmonisation was a saving of about $100 million per year in 2006-07 prices.
Estimated benefits from substantive changes to the provisions in consumer laws

The substantial changes to consumer laws outlined above will change the regulatory outcomes achieved. 
Consumer demand

The Commission also estimated that the reforms would reduce the risk premium consumers add to the purchase price of goods and services. This effectively drives a wedge between the underlying value consumers place on a particular good or service and their observed willingness to pay. Based on the adoption of the Commission’s recommendations, the amount that the reforms would reduce this premium was estimated to be around $185 million per year in 2006-07 prices.
 In effect, this means consumers are likely to increase household demand (and lower precautionary savings) in any one period as a result of the reforms as the relative value of present consumption has increased. Given not all the Commission’s recommendations were adopted, for this study it is assumed that the ACL achieves 80 per cent of this effect. It should also be noted that the new law should reduce the emotional costs and time costs borne by consumers when transacting in markets. 
These effects, however, do not occur immediately after the introduction of the new law. Rather, they are a result of a gradual increase in confidence that comes from awareness of the new laws by product suppliers and consumers from repeated transactions in markets. Therefore, it is assessed that the new consumer policy framework will increase household demand gradually (a ten year period is assumed in this assessment) as consumer confidence slowly increases. Consumers may also alter the bundle of goods and services consumed as their assessment of the relative value of products changes. 
Reduced impediments to efficient market operation

A significant flow-on impact from the new consumer policy framework will be its influence on the operation of consumer product markets. Over time, improvements in consumers’ willingness to purchase ‘new’ products and trade with ‘new’ firms — underpinned by the provisions of the new laws — is expected to increase competition between suppliers. This should encourage product innovation and organisational change, above levels that would otherwise prevail, as producers respond to greater competition. Additional product innovation could also be encouraged as consumers reassess the relative value of different goods and services. 
Such effects, coupled with reductions in the costs of operating across borders due to harmonised consumer laws are likely to reduce the effective cost of production, raising the productivity of businesses supplying goods and services to households. In 2008, the Commission (PC 2008a) estimated this effect could amount to close to $850 million (in 2006-07 prices) annually. Given not all of the Commission’s recommendations were adopted, for this study, it is assumed that the ACL could achieve 80 per cent of that effect. As with reductions in consumer risks, the influence of the reforms on productivity is likely to evolve over time. Given this, it has been assumed that productivity improvement would gradually accrue over a 20 year period (from 2011 to 2031). 
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Indicative costs of achieving reform

Business compliance costs

Many of the substantial changes — such as the introduction of unfair contract terms and the new consumer guarantees regime — have increased the requirements that consumer policy imposes on business. These are likely to increase compliance costs for some businesses. In addition, enhanced enforcement and redress mechanisms may cause some firms to devote greater resources to train and monitor employees more carefully to ensure they act in accordance with the new law.

However, as noted above, most businesses are likely to already comply with the new provisions given their current business practices. Given this, the Commission estimated that the increase in compliance costs from the consumer policy reform would be small, at around $10 million per year in 2006‑07 prices (PC 2008a).

However, despite arguments supporting the likelihood of low additional compliance costs, during consultations the Commission was informed that in some particular instances, unintended impacts had raised costs above expectations. For example, the restrictions on supply of goods and services by direct sellers during the cooling off period was limiting some fundraising activities conducted by charities. This change was not explicitly part of the Commission’s recommendations (PC 2008a) and thus costs from this change would not have been taken into account. Despite these claims, Consumer Affairs Australia and New Zealand argued that with amendments surrounding the value thresholds, the new provisions could be considered less prescriptive than those which were replaced:

As a general proposition, some may consider that the ACL provisions related to unsolicited consumer agreements are less prescriptive than the State and Territory laws that they replaced. (sub. DR-R27, p. 3)

They further noted that fundraising activities by charities are often not considered to be ‘trade in commerce’ and therefore are not covered by the Act. The Australian Government has also taken steps to review these provisions in relation to charities (as noted by Consumer Affairs Australia and New Zealand):

The Australian Government recently released a discussion paper dealing with charitable fundraising. That paper considers the applicability of the unsolicited consumer agreement provisions of the ACL to charitable fundraising and seeks public comment on whether these provisions should continue to apply to charitable fundraising. (sub. DR-R27, p. 3)

Another example provided to the Commission was in the area of consumer guarantees. The Commission was informed that some firms had expressed concerns over what constituted grounds to seek a refund, particularly in instances where repair costs were small relative to the value of the product — such as replacement of a failed component of a motor vehicle. However, Consumer Affairs Australia and New Zealand also raised concerns about the accuracy of such claims as such an outcome would need to be subject to a product being unsafe or substantially unfit for purpose. Even if issues around ‘acceptable quality’ exist, any refunds would be subject to a ‘reasonable consumer’ test. As put by Consumer Affairs Australia and New Zealand:
The main circumstances in which a car might be subject to rejection for a major failure relate to failure to satisfy the guarantees of acceptable quality, where it is not of acceptable quality because it is unsafe and where it is substantially unfit for purpose. 

The ability to reject a good as not being of acceptable quality or because it is unsafe is subject to a reasonable consumer test, either with the section 260(a) definition of ‘major failure’ or under the definition of ‘acceptable quality’ if a rejection is based on a good being ‘not of acceptable quality because they are unsafe’ under section 260(e) of the ACL.  The ability to reject a good as unfit for purpose is subject to the failure with the goods not being capable of being remedied easily and within a reasonable time (under section 260(c)). (sub. DR-R27, p. 3)

Consumer Affairs Australia and New Zealand also stated that evidence to date has not supported the claims surrounding consumers seeking refunds on motor vehicles. 

The Housing Industry Association (HIA) claimed that for the housing industry, the introduction of unfair contract terms in the ACL has duplicated other state-based laws that apply to housing contracts. In its opinion, such a move was unnecessary and has added to the compliance burden:

HIA's view is that the imposition of the unfair contract laws to a residential building industry that already had extensive regulation was unnecessary and has only served to add an additional compliance burden and cost for business. (sub. DR-G7, p. 2)

Moving to the new arrangements will require all firms to become familiar with the new regulatory approach, thereby imposing one-off transition costs on businesses. These were estimated to be around $20 million in 2006-07 prices (PC 2008a). However, while it appears many of the concerns above will not prove material, they are likely to have added to the costs to some businesses in transitioning to the new regime. Given this, the Commission has assumed that transition costs are likely to have been higher than previously estimated, at around $30 million. 

Government administration costs

The altered governance arrangements and new enforcement powers given to the ACCC are likely to influence the costs of providing consumer policy regulatory services by the Australian governments. Previously, the Commission estimated that these costs to government were likely to be $25 million per year (in 2006-07 prices).

Despite some ongoing costs associated with the new enforcement provisions, Consumer Affairs Australia and New Zealand stated that possible costs savings for government existed under the new regime associated with co-operation and reduced duplication:

… consideration should also be given to potential cost savings associated with co-operation and reduced duplication of effort between consumer agencies that has been made possible by the ACL. Three examples of cost savings involve the appointment of a ‘lead agency’ for national consumer issues (such as the Qantas and Tiger Airways groundings), co-operation on policy development and the development of national guidance and education materials.

Over time enhanced co-ordination and co-operative arrangements have the potential to deliver significant cost savings that are not reflected in the draft.  CAANZ officials consider that it is possible that the net effect of the reforms on government administration costs will be positive over the longer term. (sub. DR-R27, p. 4)

These costs savings, while possible, have not been quantified in this report. 
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Summary of effects

The direct prospective impacts of the consumer policy reforms are considered most likely to be in the form of changes to household demand, longer-run improvements in productivity, altered business compliance costs, and some increases in government outlays (table 2.2). 
In the Commission’s assessment, the consumer and productivity benefits of reform will be incremental and are likely to accrue over the medium to longer terms. Reflecting this broad assessment, it has been assumed that consumer benefits are likely to accrue over about one decade, with the productivity improvements accruing over around two decades. The ongoing cost savings are assumed to begin in 2010-11 and continue thereafter. The transition costs, compliance costs and cost savings are assumed to influence the value adding inputs of labour and fixed capital in the retail and manufacturing industries. Productivity increases apply to retail and manufacturing industries. 
Table 2.

 SEQ Table \* ARABIC 2
Summary of estimated impacts from consumer law and product safety reforms

$ million (2010-11 dollars)
	
	Annual longer-run ongoing direct impacts
	One-off direct impacts  (transition costs)

	
	Realised
	Prospective
	Realised and prospective 
	Potentiala
	

	Increase in household demand for goods and services
	..
	170
	170
	..
	..

	Increase in productivity
	..
	760
	760
	..
	..

	Business compliance costs 
	
	
	
	
	

	  Reduction in costs
  from  harmonisation
	60
	60
	120
	..
	..

	  Increased costs from 
  new requirements
	(10)
	
	(10)
	..
	(30)

	Australian Government administration costs
	(15)
	(15)
	(30)
	..
	..


.. zero or none estimated. Estimates in brackets ( ) represent cost increases. a Potential impacts relate to measures that are yet to be implemented, but which are sufficiently likely to be implemented in the future. Realisation of potential direct impacts will require continued commitment and sustained effort.
Source: Commission estimates.
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Opportunities for improvement

During consultations the Commission was informed that some of the new provisions had created unintended impacts on some businesses. For example, some uncertainty existed over consumer guarantees in relation to the right to return products with minor safety faults which could be repaired relatively inexpensively. Although these concerns are disputed (see sub. DR-R27), an ex post review to determine whether the new laws have created any unintended consequences for producers or consumers could be worthwhile once experience has been gained in the operation of the new national framework.
� 	In this study, the product-market indirect or flow-on effects of improved efficiency are assessed in the economy-wide modelling reported in chapter 3 of the overview volume. 


� 	The 2008 Commission estimates included gains at an aggregated level from all recommendations of which consumer credit reforms were part. As such, it is likely that some of the benefits arising from the consumer credit reforms discussed in chapter 3 of this volume are likely to be captured in the estimates of the impacts presented for the consumer policy reforms. 


� 	The Commission estimated that risk-based transaction costs would be reduced by $550 million in 2006-07 dollars. This report assumes that consumer’s risk premium accounts for one third of risk-based transaction costs. Other transaction costs include costs of intermediary services, such as brokers and lawyers, and search costs, such as time and travel costs.
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