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MR FITZGERALD: Firstly, I'djust like to formally welcome you to the public
hearing of the review of Australia's Consumer Policy framework. Thisisthefinal
round of public hearings prior to the draft report. We have so far held hearingsin
every state and territory capital city, and thisisthefinal one, in Sydney. Theinquiry
Is being conducted under the provisions of the Productivity Commission Act and,
whilst the proceedings are informal in nature and participants are not required to
provide evidence under oath, they are required to be truthful in what they present.

| am Robert Fitzgerald. | am the presiding commissioner on the inquiry.
Philip Weickhardt is one of my fellow commissioners, and in afew minutes our third
commissioner will arrive from the airport, | hope, Gary Potts. So, as| say, welcome.
Our first participants are ready, from Choice, and if you can give both your full
names and the positions you hold, and the organisation you represent.

MR KELL: Good morning. Peter Kell, chief executive.

MR RENOUF: Gordon Renouf, general manager of policy and campaigns.
MR FITZGERALD: And the organisations?

MR KELL: Choice.

MR RENOUF: Choice.

MR FITZGERALD: Peter and Gordon, if you just want to proceed, to give us
some key points and thoughts, and then in about 20 minutes' time, we can ask
guestions and have some discussions, so over to you, Peter.

MR KELL: Thank you. | hopeitwon't take 20 minutes. We're keen to engage the
discussion.

Thank you for the opportunity to appear before the commission today. We
think thisisavery important inquiry. That's not surprising given the nature of
Choice. Perhaps| could make just one or two very quick remarks about Choice
initially. Choiceis Australias largest consumer organisation. We have around
220,000 subscribers. We don't have accept advertising or government support for
our activities, and we've had arole in providing information to consumers and
advocating on their behalf for about 48 years now. So that's just alittle background
there, on Choice.

On the consumer policy framework, the first point we'd make there is that the
development of Australia's consumer policy framework over the last few decades has
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delivered many benefits to Australian consumers, and | think it'simportant to start
off from that point. It'sthrough various means allowed consumers greater access to
products and services. Over time we've seen the improvementsin safety of many
products, we've seen greater competition introduced into avariety of markets; we've
seen the emergence of regulators with a consumer focus and, in particular, afocus on
consumer protection enforcement; we've seen the growth of ombudsmen schemesin
awide variety of markets. So | think it'simportant to keep that in mind while we're
looking at ways to improve and reform Australia's consumer policy framework
because, having said that, we do believe that it's avery appropriate time to look at
modernising the consumer policy framework in Australia.

Despite the benefits that it has brought over many years, it has reached a stage
where avariety of structural and performance-related issues mean that in too many
areas we're running into impediments to good consumer policy and in too many areas
we're running into impediments to effective consumer participation in markets.

So it's, in Choice's view, time to refresh the consumer policy framework, to
refresh the focus on the key market issues that consumers are facing today, to refresh
our understanding of consumer behaviour and consumer responses to new
technologies and new services, and to improve our research capacity to look at those
sorts of issues and to improve our research capacity to underpin more effective
policy making.

Part of the modernising of the policy has to involve the recognition that we are
clearly anational market and we need to have our policy framework operating at a
national level with leadership on policy development at the national level - at the
Commonwealth level, primarily, and obvioudly that's something that we're happy to
discuss further.

But at that Commonwealth level, and indeed pretty much at all levels, we also
need greater coordination of the agencies that have a consumer protection or
consumer policy role across different sectors, and we see this as one of the key
challengesin this area, that many agencies have grown up over the last few decades
that, in one way or another, have some sort of consumer policy or consumer
protection function; but thisis often poorly thought out, that they have different
powers, different capacities, different cultures, and thisis leading to inconsistencies,
gaps, and problems in arange of markets that could benefit from much greater
coordination and a much more coherent approach.

We a'so need to refresh the policy tool-kit. It has been a source of frustration
to Choice for some time now, that there seemsto be arelatively limited approach to
the sorts of policies that policy-making agencies are prepared to consider, that there
are limited powers that regulators have to address current market problems, that there
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are restrictions, for example, on their ability to take on systemic issues, and that this
Isleading to, in the worst cases, to situations where new policies are being developed
which impose costs on industry, but actually don't fix market problems for
consumers.

So | think it's - it's overdue for us to have alook at what's happening in other
jurisdictions, what's coming out of more contemporary economic research and policy
based research, and to take a fresh look at the policy tool-kit. We also need, | think
as amatter of urgency, to look at how we ensure better consumer input into policy
design and policy making. At one level that's research, and there's certainly a need
for some independent research in this area.

We also need to see, | think, much better funded consumer organisations.
Those organisations that, for example, have a case work function and, therefore, have
some particularly valuable types of insights into market problems are poorly funded
in Australia at present. We think that the Consumers' Federation of Australia could
play a much more productive roleif it received better funding in thisarea. So there's
certainly an important discussion to be had around better funding in this space.

And, finaly, there are several, if you like, sort of industry-specific areas that
we think would be worth looking at as part of the review and, certainly, well be
commenting on them in our submission. Areas such as credit, property investment -
which is, frankly, adog's breakfast at the moment - telecommunications. Thereare a
range of specific areas. We know it'simpossible for the Productivity Commission to
look at everything, but there are several specific industry sectors where the perennial
problems that consumers face, and the perennial problemsin policy design, really do
need a fresh look.

Just conclude by saying that our initial submission here will, obviously, be
followed by a more substantial piece, which will provide some more case studies on
some of these sorts of issues. So you can expect that alittle way down the track, and
we look forward to having the discussion.

MR FITZGERALD: Good.

MR KELL: Canl just add two things. Oneisthat one of the reasons that this
inquiry isvery important, | think, isthat it's not often recorded in public debate that
consumer confidence is akey precursor to focussing markets to economic activity, in
fact, and consumer confidence obviously depends on a number of things. One of
those thingsis atrust that the market works fairly, and that they've got accessto
redress if something goes wrong.

So | think it'simportant to emphasise the importance of improving the
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consumer policy framework, even if by doing so we can increase consumer
confidence by asmall X per cent, may have very big benefits for economic activity
in Australia and, conversely, to the extent that markets fail because consumer
protection isinadequate, and we allow market practises that do not produce
confidence or economic efficiency to continue on the demand side, then we're
undermining our economic activity.

Yes, we didn't clearly state that we have provided to the commission a short
submission in advance of this hearing, and we'll provide alonger submission by the
due date.

MR FITZGERALD: Good. Thanksvery much. Well, obviously, we want to go
through afew of the key issues - and for those that are not aware, the submission
dateisdueinthe middle of May. So we're still in a stage where we're holding the
public hearings in advance of the submissions being received. But we are grateful
for the brief comments that you've made already. | might just ask Philip if he's got
some opening questions, and then welll see.

MR WEICKHARDT: Yes, if | could start with a sort of - and | recognise this will
be a sort of atonal comment, qualitative rather than quantitative. But you talk about
the changes that have occurred in market places and consumer behaviour and the sort
of increase in the level of services, and talk about the need for review of the
framework. | guess|'m interested in your general impression as to whether or not the
foundations of the framework are fundamentally sound. Are we talking about
completely ripping the house down and starting with new foundations, or are we
talking about renovating and improving a fundamentally sound framework and
foundation for consumer policy in Australia?

MR KELL: That'sagood question. | suppose we would start by saying, if by that
analogy you're referring in some ways to the Trade Practices Act, and the - - -

MR WEICKHARDT: Waéll, I'm talking about the framework in its broadest sense.
MR KELL: Yes. Okay.

MR WEICKHARDT: Sofederal and state legidation.

MR KELL: Right. Okay. Well, | think we'd say that some parts of the framework
do need bashing down and remodelling. Asto whether you'd tear the whole house
down, I'm not sure that we'd go that far with the analogy. So, perhaps to start on
some of the areas that we think may require reform but are basically sound, well, the

elements of the Trade Practices Act and its link to competition law, | think, are a
very important part of the overall framework that you wouldn't dismantle and start to
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build that again from scratch. There are other parts of the framework, however, that
we think do need substantial rethinking. The split between the federal and the state -
federal and state responsibilities in arange of areas does need some, | think, very
significant reconsideration.

The particular ways in which some aspects of consumer policy have been taken
up by agenciesthat don't really seem to have appropriate powers or appropriate
culturesin certain areas. In the food regulation, perhaps therapeutic goods
regulation, are examples there. | mean, that does really need some fundamental
reconsideration as to how that can be made to work better.

MR WEICKHARDT: Sorry, could you just clarify that. There'sfood and
therapeutic goods?

MR KELL: | said therapeutic goods. We're happy to expand on that in our
submission in those aress.

MR WEICKHARDT: Yes.
MR KELL: Yes.

MR WEICKHARDT: 1 think, in generd, if you can provide as many examples
and for instances in the submission, because | have a number of areas where you've
titillated my curiosity by your comments, and 1'd like you to flesh that out if you can.

MR KELL: Yes. Andtheotherissue- well, again, I'm not sure whether it's tearing
the house down or just renovating. But there are some areas at the moment where,
perhaps, we'd say the house has been very badly neglected, and areas such as
consumer representation and funding for research in this areais one, and refreshing
the consumer policy tool-kit. | think, if - again flogging the metaphor for all it's
worth here at the moment. But at the moment there seems to be a hammer in there,
and pretty much nothing else, and that's going to make it difficult to rebuild if that's
the only tool we have.

MR RENOUF: Another way of saying the last thing is - to stretch the metaphor -
whether it's the - maybe it's not the house but the way we livein it - that their way of
thinking is somewhat blinkered in terms of the way in which we respond to some
kinds of problems and the way we analyse or fail to analyse what'sreally going onin
the market. | guessthat's not so much - that may not be the fault of the, necessarily,
the people responsible for consumer policy, but their masters. It may be that we're
too scared to intervene in the market in what seemsto be a heavily interventionist
way, but in away which would in fact produce less cost for industry than some
alternative ways of intervening, which appear to be soft, but as Peter said before
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impose costs but don't produce results.

MR FITZGERALD: Okay. Canwejust - just to try and break that down alittle
bit. A couple of issues. Oneisthe generic law itself, and you're right, the Trade
Practices Act and Fair Trading Acts generally. You'veindicated there that what
requires, | think, isreally the policy tool-kit in respect of those elements need to be
refreshed, and 1'd be keen to explore what are the central ways by which that policy
tool-kit can in fact or should be refreshed. Then there's a second issue which you've
also raised, which isthe roles and responsibility is between the Commonwealth and
the states which | want to explore. But perhaps we could just talk about, in terms of
the generic law, what would be your priorities for action in terms of refreshing that
particular policy tool-kit.

MR KELL: Okay. The genericlaw is primarily what you might call
after-the-event law at present, so prohibitions against misleading conduct. It's
activated, in a sense, after an allegation has been made that misleading conduct has
occurred, and that's vital to have those sorts of provisionsin place. But ultimately, at
the moment, that law is very much focused on the processes of market transactions
and pays, ultimately, very little attention to, if you like, substantive matters or
outcomes, and we think afocus on the processesis obvioudly critical so that
consumers are given appropriate information and they're not misled, they're not
subject to unconscionable conduct in undertaking dealings, that sort of thing. But |
think, in arange of markets, we've seen that that law hasits limitations when it
comes to dealing with systemic problems of a more substantive matter, especialy
with the growth of contracts as a key basis for purchasing goods and servicesin our
economy.

So we would have made the argument quite strongly, that we think introducing
some balance into that generic legislation that would prohibit unfair contracts and
enable regulators to step in when they see inherently unfair transactions taking place,
in effect, would allow afar more effective regulation of contemporary consumer
markets, and we've been strong supporters of the Victorian legislation around unfair
contracts, and we've supported its introduction nationally.

So that's one area. We also think, when you're looking at the generic
legidation that there are arange of, | suppose, specific provisions which we're happy
to detail in our submission but which relate to areas such as the difficulties that
regulators currently face in dealing with more systemic issues, matters involving
multiple consumers. A simple exampleisthat it, say, the ACCC or ASIC want to
take a company to court that has sold a product or service that's affected thousands of
consumers who have lost money, then it has to - on behalf of those consumers - get
each one of them to individually sign and give their permission to take the matter to
court.
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Now, that isinefficient, that obviously influences the decision-making of those
regulators as to whether they take on those sorts of cases, and take them to court, or
whether they might just stick with a section or, in the Trade Practices Act case, a
section 87B undertaking. But some of those areas are ones that we've been talking to
the government now for awhile and haven't been getting alot of progress, and it
seems to us that's unfortunate because it would increase, in effect, the efficiency of
those sorts of processes.

MR RENOUF: Can| add, just expanding on the point about the remedies that are
available under the generic legidation - | mean, there was a number of discussions of
particular remedies that have gone, including an inquiry into civil penalties, and we
did, at the time, and would continue to urge that agencies be given that flexibility to
pursue matters through, particularly first instance, breaches of the law through civil
penalties and obtain appropriate penalties; but on the criminal side, there's clearly a
case for stronger penalties for those matters which do warrant a criminal prosecution.

| think we need better remedies that enable the enforcement agencies to require
disgorgement of funds that have been obtained in breach of the law and to either
return them to consumers or, where the amount per consumer istoo small, to put
them into some sort of trust for some worthwhile consumer-focused purpose. That's
thefirst thing.

The second thing would be, in relation to the generic law and indeed other
areas of regulatory responsibility, we believe there should be some further attention
to promoting a culture of good practice and enforcement; that it's often said, but it's
true, that if you effectively enforce the current law, you can sometimes avoid calls
for further changes to the law. Y ou know, there has been some progressin
enforcement. | think over the last 15 years ACCC and ASIC have made some
important moves forward, but we would say that there are ways in which we could
develop a good practice-enforcement culture, and we could require all our agencies
to work together on developing that, and implementing it.

Another one which isalittle bit speculative is that we know of cases where
regulators have a sense well in advance that something is going wrong and
something bad is going to happen, but they seem reluctant or disempowered to act,
and | think the Fincorp case is one where we know that people were worried that
kind of market was going to have bad outcomes sooner or later.

MR WEICKHARDT: Which case was that?

MR RENOUF: Fincorp.
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MR WEICKHARDT: Fincorp. Thank you.

MR RENOUF: Peter isprobably in abetter position to talk about its details if you
want but we have a sense that the relevant regulator knew for some time that this
market was likely to throw up a case where consumers were going to - or in this case
investors were going to lose substantial sums, but, whether through lack of capacity
or acultural unwillingness or bureaucratic red tape, or whether, nothing was done.
I'm certainly not pointing the finger at the regulator for the lack of action; I'm just
saying that, whether it's the regulator, whether it's the lack of - whether it's cultural
issues in the regulator or whether it's alack of power or broader cultural issues
discouraging intervention, thisis a question that needs to be looked at.

Do you want to say any more about that?

MR WEICKHARDT: Just going back to the comments Peter was making about
the unfair contracts area, and your comment that you support these, | don't know
whether you've had a chance to ook at the transcripts of the hearings in Perth where
Chris Field appeared, but 1'd be interested in your comments, having read that,
because Chris Field made a comment that, having originally been on the record as
supporting the unfair contracts legislation, he'd come to the view that actually the net
costs of unfair contracts legislation might exceed the benefits, and - | won't do justice
to the more eloguent way he expressed this, but | think his point was every legal
intervention has some economic cost, and in the example, for example, that are often
guoted are phone contracts.

He was saying if you strike out the ability of a phone company to bind a
consumer to a contract for maybe two years, and avoid the consumer switching, then
the phone company can, with some confidence, enter into a contract that provides a
certain rate to the consumer. If you strike out that ability because you say it's unfair,
then inevitably the consumer will receive a different rate and, in his view, a higher
rate, and therefore net the consumer may not be better off.

He made this point in a general way but | think the essence of his comment was
around the fact that - recognise - every legal intervention has some economic cost -
ultimately the consumer pays - and he had gone from a point of view that supported
unfair contracts legislation to a point where he no longer does so.

Would you like to make a comment about that?
MR KELL: Briefly. Thefirst point would be that some of that could obviously be
tested. 1'm not sure whether Chris Field has had the opportunity to do that by

looking at the UK market and by looking at what's happened in Victoria. | am
unaware to date of any evidence that suggests cost increases of any significancein
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the face of the introduction of that legislation in those markets, but obviously that
would be one way of looking at it.

The second issue there is that there are upsides and downsides to some of these
sorts of things. | have heard it argued in relation to unfair contracts legislation by
lawyers who are working for companies operating in the e-commerce and
m-commerce space, that they've been waiting for this sort of legidation to come into
place, because it means that, instead of having to expect the consumer to read a
17-page contract over their mobile phone for a transaction that they may want to
enter into, they can be confident that the key elements are covered off in unfair
contracts legislation and therefore the contract doesn't have to be aslong or as
unwieldy or as - to cover al thelittle ins and outs that otherwise might have beenin
those sorts of contracts. So that may help reduce costs in arange of circumstances,
especially as we move into a market environment where more people are transacting
in that sort of electronic space. So | suppose that would be a second point.

A third point isthat | think one of the objectives of unfair contracts legidation
Isto rule out some of those provisions which are manifestly unfair, that are not going
to in the first instance be some sort of fundamental element of how businessis
undertaken in those sorts of markets, but that the sort of provisionsthat really do
heavily penalise consumersin ways that are quite disproportionate to the costs that
are borne by business.

MR WEICKHARDT: Just onthat score, | know the Victorians quote examples
where they have, through discussions with companies, got some of those clauses
removed. | guesswhat I'm interested in is the degree to which there is any measure
of the detriment that consumers were suffering as aresult of those clauses. You
talked about these clauses heavily penalising - and | guessin theory they do heavily
penalise. TheissueI'minterestedinis, in practice, how many of these clauses are
actually invoked by the companies concerned? | recognise their lawyers may have
gone to town and tried to protect their clients in a heavy-handed way but, in practice,
are consumers actually suffering detriment from these clauses?

MR KELL: | suppose- | might ask Gordon to respond to that in a second, but two
points there. Obviously there are arange of case studiesin avariety of markets that
demonstrate the sort of regular problems that consumers encounter in - whether it's
car rentals or bank penalty fees or in the telecommunications industry that we can
refer to. Interms of more systematic research, there's less of that around but there
has been some interesting material overseas; so, for example, the Office of Fair
Trading in the UK has undertaken some quite substantial research on the impact and,
if you like, allocation of penalty feesin the banking industry over there, which |
think would be very useful to look at.
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MR RENOUF: I'vegot afew thingsto say. Just on that point, it's obviously not
the primary cost but there's obviously - you know, it's the extent that people are out
there drafting excessively long contracts - there's some deadweight losses in terms of
the payment of the lawyers and the cost of time of reading of those contracts, the
managing the different version of the contract and checking which one applies. |
wouldn't want to make a big thing about that.

But my responses to the way you've presented that argument would be as
follows: thefirst thingis, | think, that unfair contracts aren't necessarily directed at
that particular case. | think there can be some problems with binding contracts but |
don't know that they're of an unfair nature, more of the fact that they reduce the
ability of consumersto switch and therefore reduce the ability of competition to sort
out the best supplier.

The second thing isthat - yes, | mean, sticking with the example. A better
example might be the sorts of clauses that we talked about in the Victorian cases,
which is clauses which say we can change the contract whenever we like. Of course,
it won't, but what's it doing there if they're not going to do it?

Another exampleis of acontract that seems to be unfair - isthat there's a recent
case on the web of a person who has a number of relationships with the Internet
portal Yahoo! They have an email account with eight years worth of emails stored
on Yahoo!'s server. They have aweb site through Y ahoo! which isimportant for
their small business, | think it wasin that particular case - it might have just been a
personal one, and they were involved in some other Y ahoo! activity, something
called Yahoo! Answers, which was obviously some sort of forum or discussion; and,
because they were alleged by Y ahoo! to have breached the terms and conditions of
that particular activity, Yahoo! closed their entire account down; so they no longer
had access to eight years worth of email, they no longer had access to their web
page, they no longer had access to the passwords and whatever they stored there.

It seemsto me that that's an illustration of aterm in a contract which says, "We
can suspend you if you write rude words in our activity over here from al your
activities dealing with us," and the disproportionate harm that that consumer has
suffered is not taken into account.

| think we do need to be - and "we" includes us as well as government and
others - clear about what we're trying to achieve with unfair contracts legislation and
what it's trying to do and who's going to be able to do what. One part of it surely is
an examination of the role in which negotiated fair contracts can play, whether it's on
the Dutch model where government and consumers and industry work out what afair
standard contract might be in a particular segment of a particular market, enabling -
I'm not sure because thisis the Dutch case, but, in my view, you would then enable
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sellersto vary those contracts with clear messages to consumers. Whether it's about
saying particular kinds of terms, such as unilateral variation rights are just not
allowed, so everybody is clear and we can just move forward, or whether it's
something else; so that needs to be sorted out.

But | just want to put on record that thereis quite alot to be said for standard
fair contracts as a benchmark for a marketplace because they can reduce the
information search costs that consumers have, they can trust that everybody is
offering the same back-end parts of the product, and they can focus on the things that
there'sreally competition in, which is price and service quality.

Then we need to bring into this discussion our increasing knowledge of the
way consumers behave and the way they evaluate different productsin the
marketplace, and my suggestion, amongst other things, is that consumers pay
attention to the things that are important now and less attention to things that are
going to happen to them later, or things that may happen or may not happen. So we
do have a competitive market in relation to the upfront costs of goods and services, at
least where you can compare them. It's another question.

But it's ridicul ous to suggest that competition is going to solve problemsto do
with conditional costs later on, such as penalty fees. Y ou do not buy a bank account
on the basis of the fact that it's got afee for something you don't expect to happen,
that it's got a better fee than another bank. So that's an area where you could explore
whether unfair contracts may have somerole.

Finally, the point that every legal intervention has a cost: the point I'd like to
make is that many legal interventions can have economic benefits as well as costs.
The trite example is the rule that says you've got to ride on the left-hand side of the
road. That has clear economic benefits. So it'swrong, | think, to say that every lega
intervention only has costs. It may well do - often will have, but it may also have
benefits, and my suggestion is that negotiated fair contracts in certain sectors where
competition isn't working very well on the demand side would have economic
benefits and not costs.

MR WEICKHARDT: | think, infairness, he said it has an economic consequence.
MR RENOUF: Okay.

MR KELL: No,werenotaiming it at Chris, and | understand your - - -

MR RENOUF: Yes.

MR POTTS: Onthisside, can| just ask aquestion in relation to the unfair
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contractsissue, and | think you've touched on it, the issue | wanted to explore, and
that is whether the issue is about a market failure existing in this area, which, if
you're looking at it in economic terms, and if you can identify a market failure, then
there'sabasis for aregulatory intervention of one kind or another, or are we dealing
here with an issue which is to do with consumer information overload so that the
consumers aren't able to absorb the information and make rational decisions, and
therefore by prescription - by regulation - you deem certain areas as ones where the
consumer is not given a choice, basically, because, by legidation, you say that's not
allowed, that's not permitted, for instance. | think you were touching on that in the
comments that you were making, so | guess the question I'm asking is, what do you
think isthe market failure in this area that needs to be addressed, or isit realy a
question - there's just too much information for consumers to be able to make a
rational decision and someone else needs to decide what information they should be
making their decision on?

MR RENOUF: I'm sure Peter will have afew - | just want to clarify. | mean, my
suggestion, | think, isthat there may well be some terms which you simply don't
want out there in the marketplace, and | think unilateral variation is one of them. But
my suggestion was that we are in fact reducing - we're doing two things; we're
reducing transaction costs, information search costs, and we're increasing the ability
of consumers to compare products. In fact three things; we're reducing search costs,
we're increasing the ability of consumersto compare and, therefore, increasing the
likelihood that competition will be effective and, thirdly, we're taking some account
of behavioural knowledge by developing a system wherein my view there would be
an intermediate point, which is that you have negotiated fair contracts, but you can -
which would reduce an on-line contract from 17 pages to the key terms, maybe one

page.

But you're not preventing an insurer or whoever in saying, "Well, actually,
we're different. We're moving from the standard fair contract, but we're telling you
in what way. We're telling you that, even though the standard fair contract says that
the late fee can be no more than 1 per cent of the payment, this particular one has a
10 per cent late fee, see, and so pay attention.” So we're not saying - we're not
removing choice in that way, we're trying to reduce transaction costs, have some
regard to behavioural biases and so forth, aswell asincreasing competition. But on
the broader questions, Peter?

MR KELL: Look, I think those are important questions that go to that issue that
Gordon mentioned, about what are we trying to achieve here, and | think from
Choice's perspective the unfair contracts legislation addresses a number of market
problems, if you like. Oneisthe sort of failuresthat do arise from information
overload and the simple inability of consumers to absorb and make decisions on the
full range of information that's there. So it's sort of a constrained decision making.
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So when you're going along to a hire car place, yes, and you're presented with along
contract, and you've got several other things that you're looking for at the same time;
there may be an insurance contract that's attached to it and what not. Y our ability to
read through that and absorb it and what not is, for most people, very limited. So
thereis an overload issue.

But I'd say there's al'so a behavioural bias there that comesinto play that unfair
contracts helps to address by in effect imposing some sort of minimum standard,
almost a default, and the behavioural bias is that when you go into, say, a car rental
place, you don't start from a negotiation position where everything isopen. A
contract is put on the table in front of you, and that becomes the basis for the
discussion. That becomes, if you like, the status quo bias, that people will work from
what they've got, and if that has elementsin it that are inherently unfair that's
nonetheless how things are basically structured and started from, and all the studies
of consumer decision making show that once you have that anchor point, once you
have that starting point in place, that pretty much everything gets built upon that.

So if you can make sure that your default has some elements to it, that your
starting point has some elements of fairnessto it, then you can build on top of that.
So | don't think the choice is completely limited, because one car hire company
might say, "Well, we meet the minimum standard, but we also offer you air
conditioning, and we aso throw in atravel rug or whatever," | don't know, "for the
price." Soit's not completely prescriptive in that sense, but it does set, if you like, a
minimum standard rather than a maximum standard in the market place in alot of
aress.

MR POTTS: Andas| understand it, unfair contract only applies where thereis
demonstrated consumer detriment. | mean, one of the concernsis when we talk
about thisisthat if | can avoid any term it could become unfair. But, as| understand
the UK model and Victoriamodel, you actually have to demonstrate that there's
consumer detriment from that unfair contract term. And, again, the second element
Isit's not dissimilar to the misleading and deceptive conduct, where we have avery
broad notion but it's applied quite narrowly; either statutorily or regulatory. So you
can have a broad notion, but in its actual interpretation is quite narrow in how it's

applied.

MR KELL: Inour view, it'saso arecognition that disclosure as a policy tool is not
going to solve every market problem. So on page 11, clause 72B, there might be
something there which sets out particular elements that may cause the consumer
detriment. But what we know isthat, for avariety of reasonsto do with information
overload, but also the way in which people make decisions, is that relying on
disclosure to rectify all those sorts of situationsis placing avery heavy burden on
one particular policy tool that in some markets | think is now - it's almost counter
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productive, because you're getting longer and longer disclosure documents that are
not actually addressing some of those underlying market problems.

MR RENOUF: Another thing is, alot of the industry-specific law - not alot, but a
certain percentage of the industry-specific law, which has been brought in fact over
the last hundred and something years - has been to prohibit particular unfair

practises. So prohibiting the rule 78 in hire purchase contracts, prohibiting the "you
default on this and repossess your car" kind of - with no discussion, those sorts of
laws are effectively applications of unfair contracts law to a particular industry. So
inaway thisis bringing those back out to - in avery rapidly changing world where
policy responses perhaps can't be that fast, it's bringing the capability of aresponsible
regulator to make those calls at the lower level of policy debate.

MR FITZGERALD: Just moving on then. A couple of other issues, but the ones
relating to that. Y ou've mentioned again this difficult question of disclosure and it's
related. Asyou know, we're looking at a number of areas; financial lending, and
telecommunications and utilities generally, and so on. | suspect right at this moment
we're still perplexed by how to address this seeming problem in relation to excessive
disclosure, but without actually achieving its objectives, and both in terms of specific
areas such as financial lending, and more generally we're interested to know away
forward. | was just wondering whether you can explore - and | don't expect you to
have an answer - but have you got some guidance that you can provide to us asto
how we address thisissue of financial disclosure - sorry, yes, disclosure generally -
either generally or in specific terms say to the lending area?

MR KELL: Lending and, | think, financial services more generaly, yes. We
haven't got the magic answer right now, unfortunately, Robert. But it isan areathat
we want to explore in our submission. Can | start by saying, we think that disclosure
isapolicy tool that's absolutely vital, it's central to consumer protection in markets.
But our concern has been that it'sin financial servicesin particular has taken on a
role that's disproportionate to its actual ability to improve market outcomes.

In terms of the way forward, | think - ook, thisis not sort of in some ways a
prepared response, but | think one of the concerns that has arisen in recent years from
the consumer side is there's been arecognition that disclosure has limitations, it's not
achieving all the things that we wanted to achieve. So, for example, itisa
particularly poor device - and the economic research tells us this - it's a particularly
poor device for dealing with conflicts of interest when you're confronting a mortgage
broker or financial adviser or what not in these sorts of markets.

The concern has been that if we were to suggest, "Well, therefore, we should

be ableto get rid of that disclosure, reduce the amount of material that's provided to
people, what tools are going to be put there in its place to answer or to fix the market
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problem?* And too much of the debate to date has revolved around the issue of, "We
have a market problem, disclosure is not working, let's continue to tinker with
disclosure.” So you endlessly tinker with disclosure rather - and | think where we
need to change the debate in ways that is not occurring out there in the market at the
moment, is we have a market problem, disclosure is not working, maybe we need to
look at some other tools to fix that problem, and if we do so then we can wind back
the level of disclosure, then we should be able to drop back the level of disclosure,
because it is the second best or 10th best option.

So if we wereto go down that road | think we'd be in a better situation. So we
might say that, for example, when it comes to conflicts of interest, that following the
lead that some of the industry associations have taken in the financial services sector,
like the Financial Planning Association and the Investment Financial Services
Association. They have actualy ruled out some conflicts from the ambit of what
their members can undertake, certain sorts of volume-related deals or
buyer-of-last-resort arrangements; things that consumers are never going to
understand in the first place. So they've stepped in and said those things should be
ruled out. The problem is those associations don't have full industry coveragein
their sectors.

So maybe for some types of market problem we need to rule aline in the sand
and therefore say, as a trade-off, we can substantially reduce the amount of
disclosure that's out there.

L et me give one very simple example of how you might argue that's applied in
practice, in the financial servicesindustry. When it came to designing the new
financia services reforms, one of the issues that came up was should financial
products be allowed to be sold door-to-door. Thisis not actually credit; thisisal the
other ones. Should they be allowed to be sold door-to-door? | suppose there were
two options. Oneisthat you would say "yes" and, in doing so, there are all these
disclosure requirements that have to be introduced for people who are being sold
products door-to-door, and special additional information that's given to them, and
oral disclosures, and all this sort of thing - and introduce this massive regulatory
regime around that; or the alternative wasto say, "No. Financia products cannot be
sold door-to-door," because, ultimately, who was being targeted? More vulnerable
consumers, indigenous communities; that sort of thing.

What was the decision taken by the government there? No door-to-door sales.
Very simple. Oneline- - -

MR RENOUF: A short piece of legidation.

MR KELL: ---andl would argue that, for certain types of activity, that's more
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appropriate than trying to design some very elaborate disclosure-based regime
around an activity that has been perennially problematic. Doesit really restrict the
choices that those people might have, who might otherwise have been cold-called
door-to-door? Perhaps we could argue "yes', but if we look at the history of
problems in those areas, in misselling, you wouldn't have to work very hard to come
up with the case that the cost benefit was clearly on the benefit side.

MR FITZGERALD: Just taking that example, what's your approach there for
telemarketing of these range of products and so on, especialy given now that
contracts are in fact committed to by ssmply the statement, "Yes, | agree,” on the
phone, and that's recorded? In one sense, it's amore sophisticated version of
door-to-door selling.

MR KELL: Infarnessto thefinancial servicesregime, | think that the requirement
there isalittle more onerous than that, and it's worth looking at that in terms of some
of the steps that have to be gone through in that industry. So the response from
people who subscribe to Choice is that they find cold-calling, like telemarketing,
deeply annoying and frustrating; however, where they have an existing relationship
with the provider, being able to simply and easily, say, renew their insurance over the
phone or whatnot - aslong as that issue is dealt with, then | think you're on safe
ground.

MR RENOUF: | think we would have some concerns with the proposition that it's
routinely a good way to do business, to cold-call people and have them sign up in the
course of that one call. It may not be qualified for services but that's recently been
permitted in energy, and even your existing provider could do it toyouin
telecommunications, and we're actually currently commencing investigations on that
particular issue.

But, just to summarise the broader issues, | think Peter said first of all about
disclosure, one of the things we mustn't do is not ask disclosure to do thingsit can't
do, and it'sjust clear they can't deal with conflicts of interest. They just made that
case.

Secondly, | think | would like to see us challenge the notion that any form of -
no matter how complex a product offering it is, it addsto our choice. | just don't
think - there are some product offerings which are so complex, they can't be
adequately communicated to consumers. | think the AMP 80/20 investment product
turned out to be an example of that, but there other marketing strategies which seem
to focus on making things so complicated that consumers can't compare with rival,
better offers. | haven't done - have a magic solution for this but | think, at the very
least, we should not live in aworld which says that sellers are free to make things as
complex asthey like, even where their products are clearly inferior to their
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competitors products.

Thirdly, in financial services, the ASIC legidation - the Corporations Act part,
whatever - is supposed - you know, the great irony, of course, isthat it clearly states
that disclosure "has to be concise, clear, and effective,” and it isn't, so it seemsto me
that that piece of legidation wasn't, in itself, effective and that, somehow or other, it -
| guess, to cut to the chase, | would say, isit possible to give real meaning to that? Is
it possible to give real meaning to the requirement that disclosers must make their
disclosure concise, clear, and effective?

MR POTTS: Canl just ask the question there: in that case, where there is a piece
of legislation under the jurisdiction of ASIC that, on its surface, seems reasonable,
and it hasn't worked, is that because the legislation itself has turned out to be not an
effective piece of legidation or isit that ASIC hasfailed to effectively take action or
enforce that particular piece of legislation, or have they done so but the courts have,
in fact, overturned the intent of that?

MR RENOUF: There'saprior question, which iswhy isn't disclosure concise,
clear and effective, and | think the most common answer that you get talking to the
financia servicesindustry isthat it's a combination of directors duties and lawyers;
that directors are too concerned about risk and lawyers are too concerned about risk
aswell. Why - and obviously the act plus enforcement hasn't countervailed that
pressure and in the end there's no - basically, there's no teeth to that provision, that
disclosure must be concise, clear and effective.

MR KELL: | would also just go back to Gordon's point a minute ago. | think one
of the challenges there is the question, what are you asking disclosure as a policy tool
to achieve? Isit the best tool to deal with the range of issues that you're asking it to
confront? | think that's one of the problems here. It'sall well and good to say,
"Disclosure should be concise, clear and effective,”" but if you have complex products
with multi-layered conflicts of interest between the product manufacturer and the
distributor, as you get in credit, for example, where you have avery complex range
of fees and charges, and some of them upfront, some of them down the track -
products that are long term, products which are not purchased very frequently by
consumers, then | think saying, "Okay, in that circumstance, let's make disclosure
concise, clear and effective," come on, let's get serious. Who are you trying to kid?

MR POTTS: Isthere apresumption herethat all consumers are the same, and that's
perhaps part of the problem? If you accept the proposition that all consumers aren't
the same, so that some consumers will want more information than others, does that
point you in the direction of trying to think of amore layered approach in terms of
how information is disclosed to consumers? For instance, one layer could be the
essential information on something, and then you can work your way down so that, if
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there is a consumer who really wants to know all the ins and outs - because in the
financia sector we're living in aworld, because of financial deregulation, where
there's alot more complexity in the products - if you go back 30 years, it was very
straightforward. If you wanted to raise money, you went into the bank and got a
straightforward loan, so information disclosure was dead simple. We'rein anew
world now where the product complexity is much greater and that's a good thing for
consumers, by and large, but if you've got to think of the way in which that
information is given to consumers to help them make rational decisions - and |
wonder whether a more layered approach might not help in this regard, and so, for
those who really are interested in complex products, like your 80/20 AMP product,
for instance, and there probably are consumers out there who want to take advantage
of that, they shouldn't be prevented from doing so by some regulator saying, "No,
you can't sell that product because it's too complex."”

MR KELL: I'drespond to that with a sort of two-part response. Oneisthat having
different levelsin a disclosure regime is something that Choice has favoured in many
industries. So the discussion at the moment in financial services about incorporating
information by reference, so if people do want to go and look up the more detailed
material they can do so, it doesn't have to be al in the one document, and we've done
alot of work in various industries over many years with key feature statements and
things like that.

| think, though, the limitation - and that approach is an important one, one
which we continue to be involved in in arange of areas, looking at how you can
provide that sort of concise up-front information. The limitation, though, isthat if
you still have in some of those sectors problematic practises that can't be captured in
that up-front material, but are still going to have a significant, potentially significant
Impact on consumers, such as certain types of conflict of interest, then maybe you
need to say, "Those need to be dealt with via other mechanisms other than alayered
disclosure regime.”

So I'd say we - in effect, we want both. We'd like alayered disclosure regime.
We can see alot of advantagesin having limited disclosure up front for most
consumers, because most of them won't go beyond it. It would be cheaper,
hopefully. But some other areas do require taking a step beyond disclosure.

MR POTTS: Canl just ask in relation to the second question. What are the
principles you see which could be used as a basis for deciding there should be a
different approach in those areas? Y ou mentioned conflict of interest as one, and |
think there was another one you mentioned before, too. But if you're going to go
down thisroute, which is sort of an ex-ante route, | suppose, of deciding in advance
that certain things will be either prohibited or constrained in some way, then you
need a framework within which you can decide what falls within and what falls
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without, rather than doing it on an ad hoc basis, because that tends to get you into
problems of one kind or another.

MR KELL: It'sagood question, and | don't think we have a neat answer. But |
don't think we'd be - I'm not sure that we'd entirely agree that - and a case-by-case
approach is aways going to be detrimental. So you could, for example, give a
regulator the capacity to prohibit certain types of conflicts of interest in situations
that they can see are going to be clearly detrimental to a consumer, and set some
principles around that. So you wouldn't necessarily ban everything outright or put it
into black-letter law, which makesit very inflexible. But asimple example, again,
from financial services, which | have to confessis more my background, so you're
getting more examples in that area, but buyer of last resort arrangements in financial
Services.

I mean, | would argue that no-one can credibly argue that the impact of that
potential conflict of interest is something that your average retail consumer can
understand. So it might have been one where ASIC could step in and say, "Buyer of
last resort arrangements are inappropriate when it comes to retail financial advice,"
and the same thing could probably apply in the credit industry with mortgage
brokers. And inthat way you in effect with, obviously, constraints and what not give
the regulators to operate some degree of discretion under clear guidelinesin that
area. Otherwise, | think you'd end up in the situation that | think you're eluding to
there, which is, you'd set something out in black-letter law which would be
superseded two months down the track.

MR RENOUF: But I think we're doing that kind of task - the kind of task being
designing what kinds of things are left to disclosure and what kinds of things aren't
going to happen - all the time, and we would do it in legidative development. But
we do it in anumber of other places. Often we do it in the way in which codes are
developed in particular industries. So the banking code of practice effectively says
there are certain things that banks won't do, and that's negotiated in the particular
case between government, industry and consumer representatives, and in arelatively
informal way, but actually ends up having the force of law, because it becomes
something you can complain about to the ombudsman as a matter of contract
between the bank and the ombudsman.

Similarly, but to some less effect, both in terms of devel opment and outcome,
In the telecommuni cations area there's a whole bunch of codes that are effectively
negotiated, perhaps between unequal parties, between the what's now the
communications alliance on behalf of Telcos and other stakeholders, including
consumer people. So, for example, the premium mobile services code has certain
things that says that, you know, basically, the regulation hasn't caught up with the
new industry, there's a code in place, and it says certain things that premium mobile
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service people won't do, and if they do then the Telcos will no longer contract with
those particular supplies of premium mobile services.

MR FITZGERALD: Sorry, just taking that point. Isthat the path forward? |
mean, we've spoken to some tel ecommunications organisations and utility providers.
Isthe way forward that you provide to the regulator fairly broad based regulatory
powers, be it unfair contract or whatever they are, but using the coregulatory model
what that actually meansis embedded in industry codes? | mean, and you just
described that. For example, just taking unfair we know, for example, that in the
telecommunications contracts unfairnessis built into the new code; how and why is
another issue. So isthisway to deal with an ever changing market place, and an ever
changing nature of product and complexity, a model whereby you provide to the
regulator fairly broad powers, but the actual detail of what that meansis left to, for
example, industry codes which have to be approved by the regulator? Isthat the
model that's emerging, rather than going black-letter law as to the details?

MR RENOUF: | think it'sgot alot of promise, but there is a couple of caveats.

The two main ones are, you need to have a clear - often you need to have a clear
coregulatory framework. If there was areally transparent market, and reputation was
everything, then maybe you wouldn't. But in most industries the market isn't
sufficiently transparent and/or there's along tail, and the reputation doesn't matter.

So | think the first thing is, you need a coregulatory framework before you can rely
on codes and, secondly, there's to be an effectively coregulatory framework. It's
clear that the development and implementation of complaint schemesin financial
services have been far more effective than the development of complaint schemes or
codes in telecommunications.

The second thing you need is adequately resourced consumer voices - whether
they're through organised consumer organisations or some other way - to give some
other way to give some real on the ground experience of the other, the different
points of view that need to be taken into account.

MR KELL: It'san accountability mechanism.

MR RENOUF: Accountability mechanism. But the third thing is, you need a
regulator who's on the game, and | think that's possibly part of the problem with
telecommunicationsis that preeACMA it was a culture of, "Well, yes, if we have to
have consumer voicesin the code development we will." But there was many codes,
and it was a very bureaucratic structure. If you look at the list of codes listed with
communications licensing, or just one code on one little thing that three out of six
Telcos have signed up, and there would be a different code with this Telco, it'sa
complete mess.
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But, in general, with those sorts of three caveats | think that thereis quite alot
of scopeinthat. | mean, | guess what I'm thinking out, the premium mobile services
code. The problem with the premium mobile services code - well, there'stwo. One
isthat it took about - you know, that the industry had been well and truly under way
for at least 20 months before any kind of code was developed. There was alot of
foot dragging by - | mean, in that case there was two different industry sectors with
competing interests which didn't help. But that needs to be dealt with, and the
second thing isthat, basically, the mobile operators took the ball and ran away with it
and said, "Well, actually, thisisthe code you're going to have with" - and there was
no countervailing sort of pressure to ensure that it was a better code, and it was the
case of take something rather than nothing.

MR WEICKHARDT: Canl go back to the introductory comments you made
about Choice, and you said Choice is a body that's not funded by government or by
advertising, and | assume that you see some strong principle merit behind that. Y ou
then talked about, in your submission and you just eluded to then, the need for
greater funding of consumer voices and consumer advocacy. Greater funding always
seems to be code for government funding. Would you like to talk about the sort of
success and failuresin that area, and the reason why if government funding is not
good for Choice and it is good for some other consumer advocacy groups - you
might like to talk about how you see the UK consumer advocacy body, but also it's
been put to us by some people - one of the major regulators was saying, "You can
have consumer groups sitting around the table; however, the difficulty isthey never
agree with each other.

They've always got their own particular line that they wish to push,” and it
appears that, | guess, the government in recent times has been disillusioned with
consumer advocacy groups because they've taken on a partisan - perhaps a political
partisan type of shadeto their activities. What are the ways forward here to avoid
these beartraps?

MR KELL: Theresalotinthat question, Philip. I'll try and deal with some of it. |
think the first point to make is that there are a range of functions that are important
for consumers and that are important in making markets work better that would be
close to impossible for one single group to undertaken, so Choice has played avery
significant rolein, for example, product testing and providing information to
consumers over many years and also, more recently, as services have become more
important, testing services such as financial planning or the advice you get from
chemists; and that in itself isavery largerole.

But thereis also, | think, avery important role that clearly consumer

organisations can undertake in, say, casework, taking on individual matters or taking
on the role of assisting groups of consumers in particular markets, and you're talking
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later today, | believe, to the Consumer Credit Legal Centre, and they will no doubt
explain that in far more articulate terms than | could; and you also get very, | think,
important insights into the way that markets work or, in some instances, to the way
that markets aren't working, from those sorts of organisations.

But, typically, they are the sorts of organisations which are not run on a strictly
commercial basis because it's not the nature of the work that they do, and so the
argument for funding there - there's no code about it; it is government funding. But
they play an invaluable role, the financial counselling services, so there'samix of
organisations, | think, in the market that can help those markets work more
efficiently and can assist consumers and can improve the demand side, and can also
assist vulnerable consumers; and | think we get better policy outcomesif all of those
organisations have the capacity to make an input into the policy process because they
bring different perspectives and that is something that we think is not therein a
strong enough form at the moment.

There's also, | think, a clear need for some research capacity, some independent
research capacity, in this areato help provide a better empirical basisfor policy
interventions. Some of that should be done, | think, by a central policy agency but |
think there's also scope for more independent research, if you like, and whether that's
undertaken by some of the consumer organisations, if they're properly funded, or a
sort of anational consumer council-type of model, which isthe UK model, | think
there are some options there that are definitely worth exploring. But there's no doubt
in our minds that we would have some more effective policy, some more efficient
market outcomes, if we had some better research to underpin our policy-making at
the moment.

So | hope that - in terms of the - I'm not sure that we'd want to buy into the
issue around the partisan - in my experience, those agencies that are operating in the
casework area, if you like, are doing amazing work on a day-to-day basis, and buying
into the partisan areais not redlly, | think, as big a problem as some of the critics
have suggested.

MR WEICKHARDT: If politicians are influenced by electors, as supposedly they
are, and there's evidence sometimes of politicians, in your words, | think, racing in to
take action to say, "We' ve taken action,” why isit the politicians have defunded
consumer groups of thissort if consumers think that's important?

MR KELL: | think - just stepping back for one moment - one of the basic starting
points of debates around the consumer role in marketsis that the interests of
consumers are very widely dispersed and it's more difficult to bring them together in
acollective voice on arange of issues, as distinct from industry, who may have afar
more focused role. That's not for a moment to suggest that that industry voiceis
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inappropriate or not important; it's just that that's the nature of how interest-group
politics plays out.

Yes, | think it would be unrealistic to expect that consumers, through the ballot
box, are going to work or express avery strong view about particular consumer
organisations. It'sjust not how that interest-group politics plays out in democracies.
That's the redlity, and that's one of the reasons why you need, | think, some sort of
funded voicein that arena as you get in other parts of the economy as well.

MR RENOUF: Just on the question of agreement from the regulators, frankly, my
answer would be, firstly, so what; secondly, wouldn't that be a good thing rather than
abad thing; and thirdly, isn't that also what happens when regulators consult with
industry sections, that you'll get disagreement about the right way forward. 1 just
don't think that - | would hope that an organisation which was focusing on interests
of low-income consumers would occasionally say something different to an
organisation which was focusing on the issues of consumers more broadly.

Similarly, in health, where a consumer organisation focuses on the needs of
people with chronic illness, it's very likely to say different things on certain health
policy issues to the one that focuses on the broader needs of Australian consumers or
the broader needs of low-income consumers.

MR FITZGERALD: We'vejust got about seven or eight minutes left. If | can just
go back to one question, if | can. It'sthe Commonwealth-state split of
responsibilities. We tend to get obsessed with thisin Australia and we for ever will -
well, thisinquiry is obsessed with it, because we're trying to work out what is the
way forward for the next 10 or 20 years.

| was wondering whether you have any - at this stage or we'll wait to see your
submission - clarity about what component parts of the consumer policy framework
could be best handled just at the Commonwealth level or can be better handled at the
two levels. It strikes us, | suppose, a the moment that when we look at consumer
policy, because it has so many different component parts, it is possible to deal with
certain sectors of it differently; such as consumer product safety, trade measurement,
financia - whatever it might be - rather than to say, well, the whole lot goes one way
or the whole lot goes the other. 1'd be just keen to hear your views, if you have any
at this stage about the roles and responsibility issue.

MR KELL: We'rewaiting to see the magic answer that you'll come up with here,
Robert, but - - -

MR FITZGERALD: That's generous of you.
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MR KELL: | supposethefirst point we'd make is that the policy development role
needs to be primarily taking place at the national level. That's our strong preference.
There are some elements then of the administration where it becomes more difficult
to make a simple decision as to whether that might be nationally run or whether
there's scope for more regionally-based or locally-based administration to be done by
the states, but certainly, in our experience, those policy areas that at present have a
split between the Commonwealth and the states are inevitably areas where
developing sensible policy in atimely manner, responding to emerging market trends
in atimely manner with well-designed policies, isfar lesslikely to emerge because
of the interplay between the Commonwealth and the states, and stepping back from
individual personalities who might be at the Commonwealth or state level at the
moment, and | think it's important to do that, we'd say that the leadership hasto be at
the Commonwealth level.

One point we'd make though in saying that is one observation about the way
that the consumer policy framework is played out at the Commonwealth level over
the last 10 or 15 yearsisthat, because of the rise of regulators like the ACCC and
ASIC, in particular, and they key role that they've taken, | think the actual policy
agency roleitself has weakened at the Commonwealth level. We would therefore be
arguing that that needs to be significantly strengthened as well in the overall
framework; that, as well as having strong regulators, you need a policy-making
agency with research capacity and analytical capacity to help drive that national
debate, and it's sufficiently well-resourced.

MR WEICKHARDT: But you don't think we have that?

MR KELL: | don't think we have that in the way that we need it at the moment,
and | think that's in part an interesting outcome of what has been a successin this
area, if you like. The success has been the development of regulators with a
consumer-policy protection focus, such asthe ACCC and ASIC, and, in an
interesting way, a by-product of that has been less oomph, if you like, at the actual
policy-making agency level, and | know Treasury have more recently begun to look
at that but | think there's alot more work that needs to be donein that area.

That's, again, not a criticism of any particular individual in that area. It'sjust
something that | think has been left alittle bit to the side in recent years and really
does need to be addressed.

MR RENOUF: Can| say three additional things which | think needs to be taken
into account in analysing this problem, and - help usfind asolution. Thefirstiswe
have been, and others have also been, very critical of some delaysin producing
national uniform legislation through the current ministerial council process, and
we've given and will give the example of the - already four years are likely to be
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more like six by the time any legidlation isintroduced in relation to far less mortgage
brokers; and we'll point out that that's in arelatively uncontroversial area as to what
needs to happen, and that's compl ete unacceptable. | mean, an emerging industry
that everybody says has some problems that could be relatively easily fixed, and
everybody agrees what thefix is, that we are likely to take at least six yearsto get the
legidlation in place.

But let's not say that the Commonwealth process would be necessarily quicker.
If we think of the issue of compensation for lossin financial services, where there
was a commitment to doing something about it some four or five years ago, and
again we're yet to see a proposal - sorry, we have seen a proposal, last December, but
we are yet to see a proposal that's going to get widespread support to deal with that
particular problem. So, yes, we've been critical of the delays in getting states to
agree about particular action, let alone the interaction in that process to have with the
Commonwealth which probably bears some of the responsibility, but let's not pretend
that the Commonwealth necessarily produces policy outcomes as rapidly asit should
either.

Secondly, | think it's very important not just to focus on the core generalist
consumer-protection area. We've got to keep our attention here on the other key
areas of consumer life that are subject to regulation which, to our mind, include food,
energy, telecommunications, and therapeutic goods, and media too.

So all those areas have different kinds of state-federal problems. Food has a
problem in terms of enforcement, and also a problem in terms of too much proper
emphasis on safety but not enough emphasis on consumer protection and labelling
and those sort of things.

Thethird point isthat - the third point is completely opague from my notes.
MR KELL: That will do.
MR RENOUF: That will do.

MR FITZGERALD: WEell haveto conclude in amoment but any final questions
from Gary or Philip?

MR WEICKHARDT: Just areguest in your submission, if you would, please -
there are two issues that you raised that 1'd be interested in seeing a bit more
elaboration on. Y ou raised one point on page 3. You say, "The current framework
has significant drawbacks in several areas.” Thefirst dot point is, "The objectives of
the policy framework are not clear.” That seems to me pretty fundamental, and if
you could outline what you think the objectives should be, that would be helpful.
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The second is you reference and IMF study on The Impact of Global Financial
Developments on the Risks that Householders Bear, and you say that thisis an area
that has merit. Again, if you could draw our attention to what aspects of that you
think have particular merit, that would be useful too.

MR KELL: We could do that.

MR FITZGERALD: Thank you very much.
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MR FITZGERALD: Resume, if wecan. Now we've got the Consumer Credit
Legal Centre. So if you could give your name and your position, and the
organisation you represent, for the record.

MS COX: Karen Cox, coordinator of the Consumer Credit Legal Centre, New
South Wales.

MSLANE: KatherineLane, I'mthe principal solicitor of the Consumer Credit
Lega Centre of New South Wales.

MR FITZGERALD: If youwant to give us some key points, about 15 or
20 minutes.

MSCOX: Yes, certainly. Wedidn't forward our statement or our key points
because they only finalised them this morning, but we're here and we have them.

Consumer Credit Legal Centre isacommunity-based consumer organisation,
giving advice, advocacy, and education servicesto the public in credit, debt, and
banking law and practice. We focus on personal, not business, matters. We get
70 per cent of our recurrent funding from the New South Wales Office of Fair
Trading. We also get the balance of our recurrent funding from the Community
Lega Services program, which comes from both federal and state attorney-generals
departments. We employ both solicitors and financial counsellors.

We operate the credit and debt hotline, which isthe first port of call for New
South Wales consumers experiencing financial difficulty. We give legal advice,
financia counselling information, negotiation strategies, referrals to face-to-face
financial counsellor services, and limited direct financial counselling. 1n 2006, the
calendar year, we took 9955 calls from peoplein difficulty in New South Wales.
That's the largest number in the history of the service, and 2007 has so far been
busier, with each month exceeding the same number of calls for the corresponding
period last year.

We're also about the commence a pilot insurance law service with funding
from the Legal Aid Commission of New South Wales, and both the Victoria and
New South Wales Law and Justice Foundations.

We act for clientsin courts and tribunal's, and we provide assistance and
advocacy for people in external dispute resolution schemes, such as the Banking and
Financial Services Ombudsman and the Credit Ombudsman. We usually act for
between 120 and 160 clients per year in courts, tribunals, and alternative dispute
resolution schemes. We also provide extensive web-site resources, education Kits,
workshops - usually for financial counsellors and other community workers, and
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media comment.

We also do alot of work advocating for improvements, to advance the interests
of consumers, particularly disadvantaged consumers. Inthisway, we seek to
influence law, industry practice, dispute resolution, and government enforcement
action, and access to advice and assistance. We aso seek and obtain funding to do
specia education projects and to do special policy research-type projects.

The main points we want to make today iswe - as you realise, our focus will be
largely on credit and debt because that's our area of expertise, so we want to talk
about the pace of legislative change in our area being far too slow - something that
was aready alluded to by the previous speakers; the fact that frontline
consumer-assistance agencies like ours are overworked and, to an extent,
under-utilised in that our extensive consumer contacts are not effectively
incorporated into the consumer policy development framework, or so we think; and
that widespread avoidance of the law in our area makesit often ineffective; and,
finally, that access to advice both in terms of preventing problemsand also in
managing those problems when they occur is an absolutely essential part of an
effective consumer protection framework.

Going back to those points, starting with the pace of legisative change, | can't
but help to refer to the finance broker legislation also. It's something we had avery
keen involvement in. In around about 1999, 2000, CCL C staff had become very
concerned at what we saw as ineffective laws as aresult of the increasing
involvement of third-party intermediaries in credit transactions.

In 2003, about March, ASIC released areport that we had prepared with
funding from them in response to our concerns. In about June 2003 | attended a
meeting of the consumer - state consumer affairs officials to discuss the issue, and
also around-table discussion later that year, where there was very much bipartisan
agreement from industry, government and consumer representatives present about
what needed to be done and about the way forward. Since that time we have given
both informal and formal input on numerous occasions to the National Working
Party and to the state governments working on the development of that regime, and
we still haven't seen the draft legislation, and we don't know how long it will be
when the legidation isfinalised until it actually gets through all the state parliaments.

It's not the only example where broad agreement amongst stakeholders that
change should occur has happened, and yet the change takes years to implement.
There was agreement that the hardship variation threshold under the Consumer
Credit Code, for instance, should be reviewed probably some four or five years
before that change was actually implemented. Similarly, the same consumer affairs
officials meeting that considered finance brokers also discussed deficienciesin the
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business purposes declaration provisions under the UCCC, and agreed that
something should be done about that. Again, although there's been some
correspondence on the issue, there's been no draft response for the legislation.

We have to say, as aresult of that, that we have to question whether the process
Isn't just too cumbersome. We know there are people in individual agencies working
extremely hard on these issues, it's not meant to be a criticism of any particular
organisation, and certainly of no particular person. It does raise serious questions,
though, over the effectiveness of the process, and it certainly gives us little hope that
anything will ever happen on issues that are much more controversial in terms of
what the response should be.

We think there are serious risks for usin New South Wales. Suggesting, for
instances, that the Commonwealth should take over credit. We think we've got some
very effective measuresin New South Wales that don't exist in any or many other
states. We are very fond of our 48 percentage risk cap here, the interest rate cap, that
actually covers fees and other things, which is not the case in other states. Some of
them don't have an interest rate cap at all. We were very concerned about losing that,
but we're also very concerned for the process of |egidative reform to be responsive
and workable.

We also think that ASIC has agood track record within the limits of its
jurisdiction on credit, and there are some obvious advantages of placing credit in
with the rest of the financial servicesin terms of having a comprehensive and
consistent approach.

The second point about front-line consumer assistance organisations having
extensive consumer contact which is not necessarily translated into policy action. |
think there's two reasons for this. There's probably more, but there's two that spring
tomind. Oneisthat there's an unrealistically high burden of proof required before
market intervention is considered justified.

Now, to use that - to use here as an example, consumer assi stance agencies
have been sounding the alarm about credit card lending since probably the late 90s.
Financial counsellors and legal services around Australia have continuously
produced examples of credit card lending from diverse lenders which share some
common features. Credit limit increases are offered without any regard to current
income or liabilities. Minimum repayments are very low, and many people retain
debts for lengthy periods. Credit limits are high in relation to income, presumably
because the ability to make minimum repayments only is the criteriafor setting
limits, and customers who are already paying interest on their accounts dueto a
revolving balance are offered higher and higher limits to address their cash-flow
problems.
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Extreme examples include pensioners who owe tens of thousands of dollars,
and can't even pay the minimum repayment on their account. Less extreme examples
occur more regularly, with debtors who are unable to pay off their debt, even though
they can meet their contractual commitments and, therefore, suffer long-term
financia stress. The response from industry to our concerns has been to pour
resources into demonstrating that our cases are indeed in the minority. At least until
recently there have been some positive moves by industry, but only in very recent
times.

The response from government has been, with some notable exceptions, to
seek more and more proof that there is a problem. In the meantime, household debts
continue to grow at alarming rates, and the examples seen by agencies like ours have
increased in seriousness. We recently saw aretiree, he was over a hundred thousand
dollarsin credit card debt, with only a pensioner income.

The point hereis not to labour particularly what should be done about that
problem in particular, it's to demonstrate that we are often aware of a problem very
early. We're often aware that it's systemic very early, because of its persistence
across arange of lendersin arange of regions. Sometimes one letter can be
sufficient, if it's aform letter, to demonstrate that a problem is across the board.

While the need for evidence based consumer regulation is supported in
principal, one interpretation of that principa sets an impossible standard, and wastes
valuable intelligence about disturbing developments in the market place. The
consumer protection framework needs to be more responsive to the consumer
assistance agencies, and to take a more proactive role in seeking further information
and, if necessary, requiring further information from those who are actually in a
position to provide it, usually industry.

Further, while legidlative response may not always be the best one, the real
threat of intervention is often necessary to induce meaningful responses rather than
elaborate public relations exercises. We may not always beright. The problem may
not always be exactly as we see them, and the solution may not be exactly as we see
it. But we will never be able to produce the type of statistical proof that would
sometimes seem to be required to justify intervention. We think there should be afar
more proactive position taken by governments to actually say, "Well, it does ook
like, on a primafacie basis, there is something happening here", and we're going to
take that to industry, and we're going to seek some form of information, data,
substantiation from them.

A related issue isthat of waiting for a problem to manifest itself before taking
action. In some cases the logic behind a particular business model itself should be
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sufficient to perhaps warrant further examination. Concerns about pay day lending
and other high cost small amount lending, part 9 debt agreement, administrators

et cetera, concerns about these were raised by consumer advocates when these
industries were in their infancy.

We have current concerns about subprime lending in the home loan market,
and predatory lending in the debt consolidation business. But we feel that on our
past experience we're unlikely to see any effective action in relation to these
industries any time soon. Delaysin taking an interest, an active interest in what's
going on in some of these industries by regulators, often means that the industries are
able to develop and vested interests grow.

Obvioudly, it's always problematic to legislate in away that's going to waste
resources that have aready been invested for industry or, worse, effect the livelihood
of those involved in that industry. But when you have businesses that appear to be
designed to make money from the plight of consumers whose main problem is that
they don't have enough money to meet their commitments already, then it seems that
that entire approach is essentially flawed. The fact that some of these business thrive
appearsto usto bein itself afailure of the consumer protection framework.

Another reason the experience of consumer agencies is sometimes squandered
at the policy making level isthat thereisalack of investment by government in the
policy making, in the policy capacity of consumer advocacy. Our organisation in the
financial year 2005-2006 made something like 16 submissions to government
inquiries, 14 letters and information submissions to government on other issues that
weren't actually the subject of inquiries, 10 complaints to regulators regarding
advertising not systemic issues, we had nine meetings with industry, three letters to
industry, four other meetings - such as, liaison meetings with government and other
industry schemes - and various other sundry comments, feedbacks and feedback
given on documents.

For al thiswe get very little money, and the resources that we are given are
largely taken up with attending to the demand - attending to the consumer demand.
Thelevel of peoplein financial difficulty at the moment in New South Walesis so
high that we can do little but struggle to just answer the phones, so that we don't have
so many unanswered calls. And in fact last year there was something - there was
some months where probably twice as many people didn't get through to us as
actually did if they were trying to get through.

The result of thisisthat alot of the work that we just outlined isdone on a
volunteer basis by staff working after hours. Governments, and to an extent industry,
encourage our participation in consultation processes, committees and inquiries, so
that they can meet best practice benchmarks of consultation, and yet no significant

16/4/07 Consumer 456 K COX and K LANE



resources are committed to these activities. At the same time frontline consumer
agencies struggle in isolation to interpret the experiences of their clients, and present
possible solutions in aform that makes sense in a broad economic and regulatory
framework.

As agenera rule, frontline agencies struggle to even compare notes with each
other, let alone form a unified position. Even appearing before a hearing like thisis
somewhat of a challenge for usto try and trandlate the daily problems that we're
dealing with, and the responses that we're used to asking for, into the broader
consumer framework.

If there's going to be a generally effective consumer protection framework then
we think the only way to do that is to have some form of probably national
organisation, possibly not, resourced to collate the experience of frontline agencies,
compare that experience nationally and internationally, undertake proactive
Independent research and provide meaningful informed consumer input into
development and operation of the broader consumer protection network.

The second-last point that | want to make is about avoidance of legidlation.
When the Honourable Faye Lo Po' introduced the consumer credit card into the New
South Wales Parliament in 1955, she said this:

It was clear that many borrowers were being offered credit that they
could not possibly repay, simply because the credit provider did not
make adequate inquiries about a potential borrower's financial
commitments, income, and expenditure.

It's still one of the major problems we're seeing today.

One of the reasons for that is that perhaps the current provisions that deal with
that are not as clear as they could be, and the remedies or penalties aren't as clear as
they should be, but another major problem, particularly in home lending, is that the
code is being avoided widely and systemically. Thereislittle enforcement of system
avoidance, there's not anti-avoidance provisions to make it easy for regulatorsto
actually mount a case for avoidance, and one of the big problemsin our areain
particular is created by what now seems an artificial distinction between business and
consumer lending.

At the time that the code was introduced, it was a big step to extend the code to
all consumer lending when it had previously been for $20,000 and under, but in this
day and age it's now fallen behind. Most of the rest of the regulation in financial
services recognises the vulnerabilities of individual investors and also of small
business, and one of the key ways that the code is avoided is by getting people to
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sign false business-purposes declaration. If their code - or the credit legidation itself
was more comprehensive, then the ability and the motivation to avoid it smply
wouldn't be there.

That's not to say that there aren't aspects of the code that perhaps should be
confined to consumer borrowers, such as hardship, and perhaps some of the unjust
contracts and lending provisions stuff could be dealt with differently for consumer
borrowers to business borrowers, but that could be done as a factual distinction, and
that the overall code in terms of disclosure and in terms of notices and all the other
protections that are in there could apply equally to all.

Our last point is accessto advice. A lot of the problems we see could be
prevented by access to timely advice, and yet there is no guarantee that any such
adviceisavailable. Even organisations like ours spent alot of time giving advice to
people who are already in trouble, not to people who are facing decisions about
contracts they might enter tomorrow; and alot of our law contains things like
cooling-off provisions. The Code of Banking Practice has awhole lot of stuff in
there about the information that should be given to guarantors. If people can't afford
to go and pay someone to actually advise them about that stuff, alot of those
provisions are actually useless; not entirely, but thereisareal need for people to get
accessto timely advice. | think alot of the resources that have recently been poured
into financia literacy could, in many ways, be better used if people were given
one-off advice - one-on-one advice.

The campaigns, pamphlets, brochures, all that type of stuff, it tendsto be far
too detailed for anyone who's not really facing a decision at that particular point in
time and therefore does not capture their interest, and nowhere near detailed enough
for anyone who's actually facing an actual real-life decision.

The other important role in advice is the type of advice that we give right now
which is the problem-management advice. We were recently approached by alender
wanting to even fund that type of problem-management advice because even lenders
recognise that often the resolution is far more easily attained if the consumer gets
accessto realistic and timely advice.

Obviously we are not in a position to accept money directly from lenders - that
would give us a serious conflict of interest in our line of business, but we can't see
any reason why government couldn't accept money from lenders in the form of some
sign of trust and then direct those funds towards assisting with effective consumer
advice services.

I guess, finally, the most effective consumer protection regime we'd like to see
in the credit area would be a comprehensive regulator who actually had total
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responsibility for the entire area. We'd like to see personal investment and small
businessincluded. We'd like to see compulsory accessto alternative external dispute
resolution schemes. We'd like to see adequate and proactive enforcement. We'd like
to see responsiveness to the consumer voice without impossible burdens of proof
imposed upon organisations like ours. Wed like to see comprehensive prevention,
including advice before decisions are made, and advice to deal with problems when
they arise. | think that's everything for now.

MR FITZGERALD: That'sterrific. You'veraised awhole host of questions or
issues and | would like to explorethem. Can | just take one aspect of it, and it's
related in part to two areas.

We've seen the rise of the use of the ombudsman schemes and you've
mentioned too the Financial Services and the Credit Ombudsman scheme. How
effective are they and - it links to your other bit about the voice of consumers - to
what extent do you think the ombudsmen themselves have aroleto play in more
proactively promoting the concerns that they see in the cases, because, in addition to
your 9000 calls, we've got - | don't know what numbers would be going to both the
Financial Services and the Credit Ombudsman. Collectively, across Australia, that's
avery large volume of input. So there's two questions. How effective are those
schemes? Can they be improved, and to what extent do they have arolein being a
voicein terms of trying to bring about change?

MSCOX: Do youwant to take that first?

MSLANE: It'sadifficult question because they seetheir roles as a dispute
resolution scheme and we want to put push them to do systemic work; and they do a
bit of that but it's ad hoc and it's not very transparent, and some of the schemes don't
doitat all. Sol think, even though we'd like them to expand their role - I'll give you
the example of one that we've just a discussion with the Banking Ombudsman about,
was penalty fees. It drives us completely berserk - penalty fees, because these large
fees they put on your credit cards or whatever that, under the law - the common law
built up, and says, "Well, if it's a penalty, then you're entitled to the amount above
what the actual cost was back.” Y ou're not allowed to be charged, and yet you can't
make a profit on it. Infact, we believe that the banks are making massive profits on
penalty fee, and yet there is no access to justice on that issue, absolutely none. We'd
loveit if the ombudsman schemes could hear it but they say, "No, we can't do it. It's
the regulator,” and the regulator says, "We can't do it either.” We've got a big black
hole where nobody will do anything.

So we want to push them to do more but they're pushing back. They just see
themselves as a dispute resolution scheme.
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MSCOX: Could ! addto that. | think we have found them extremely effective at
theindividual caselevel - - -

MSLANE: Yes.

MSCOX: ---withvery, very good results for clients that way, and many of our
clients who go through those schemes would not have redlistically been able to go to
court. It just wouldn't have happened: the risks were too high, they didn't have the
resources, or we didn't have the resources to assist them. | just think it's partly a
cultural thing, but | think there are also limits to the extent that someone in a position
like an ombudsman can play both roles. | think there's always going to be, when the
emphasisis placed on dispute resolution, there's always going to be alimit to which
someone charged with that role who has to deal with and manage awhole lot of
industry participants who finally support the scheme - | think there's always going to
be alimit to the extent that they are prepared to push the envelope of the law in terms
of developing new directions in the law, and | think there's alimit to how far they
will be able to deal with systemic issuesin the way that we would think was
necessary.

There are certain types of systemic issues that they're very, very good at - ones
where thereis a clear breach of law, where it's inarguable and where they can go in
and actually say across awhole bank's systems, "This has got to be fixed." That
works really well, but for other things where the problem and the legal response are
not as clear, they're not as useful as perhaps a proactive regulator could be.

MR FITZGERALD: Do you think that that's able to be fixed, or do you think
that's just simply the nature of industry-based ombudsmen schemes, that the function
of dispute resolution, in some sense, inherently means that the function of either
systemic review or systemic advocacy is problematic, or do you think it'ssimply a
matter of trying to redesign the ombudsman arrangements?

MSLANE: 1 don'tthink - see, the ombudsmen are so critical in terms of consumer
protection because, if you have access to everybody, that's an access to justice issue.
| don't think they can - | think that's arole for the regulator to do some of this stuff.
It's not the role of the ombudsman, because otherwise you'd be - | think they'd be
highly resistant, and I'm not sure it would work very well, because, as consumers
point out to me over and over and over again, these people are funded by the
members - like the banks, in the case of the Banking Ombudsman, and consumers
see that as a potential conflict of interest, even though | assure them all the time that
they're independent and all of that; but they aren't the regulator and there's a separate
role and avery important role that | want expanded quite considerably so that every
single consumer in Australia has access to dispute resolution, but | don't

think that they can do the role of the regulator, no, even expanding it.
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MR FITZGERALD: My third question and then I'm going to open it up to Gary
and Philip isin relation to that, the ombudsman. You'veindicated, as| understand it,
that you believe that in relation to the whole range of financial lending, that it should
be one regulator, | think one national regulator, you've indicated. We'll come back to
that alittle later but if that were to be the case, what would you do with the current
ombudsman'’s schemes? Would you continue to have arange or would you bring
them together?

MSLANE: No-right, I'vegotit. Yes- no, the consumer point of view iswe want
them all together. | mean, that's got to happen. In fact, that's happening now.
There's been discussions and talks about a Financial Ombudsman's service and the
track is being made to put them all together and that's what we hope is going to
happen. It's happening already in parts and it's just going to happen over time. Yes,
so the answer is we would want them all together.

MR FITZGERALD: Irrespective of what happensto a national regulator
otherwise?

MSLANE: Absolutely.
MR FITZGERALD: Youwantthem all combined into one?

MSLANE: A one-stop shop for consumers so there's one number, one place to go,
where it's highly publicised, that everybody knows where you go, yes.

MSCOX: Yes, | think the detail of how you get there and how it looks is probably
secondary. The main thing isthat there's no confusion, that it's an easy path, that
people can find their way to the right place very easily and importantly, that there
can't be jurisdiction shopping by members either.

MR FITZGERALD: Which currently happens.

MSLANE: It does.

MR POTTS: Just on this question of access to timely advice which | think was
among the list of points you had; how does the ombudsman's role fit into that? |
mean, listening to what you're saying then, in that they're reasonably effectivein
dealing with disputes that consumers have. Arethey partly fulfilling the function, do
you think?

MSCOX: | wouldsay not at al. | mean, they would say themselves that they
cannot give advice.
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MSLANE: They can't give advice.

MSCOX: And they have to tread a very fine line sometimes to even make sure
they ensure access to consumers without actually giving them advice because they
are meant to resolve the dispute independently and to not come down on either side.
So we actually get referrals from ombudsman to our service because they have
complainants they are concerned are in need of advice and they're unableto giveit.

MR POTTS: Sowhat you'retalking about here is the next stage beyond the
ombudsman'’s function, | presume. If aconsumer has adispute, all right, their first
step isto go to the ombudsman, and I'm not sure what percentage is satisfactorily
resolved in the banking area but | think we've heard in the telecommunications area
that something like 90 per cent are resolved in the first two weeks, | think it is.

MS COX: I'd question whether that was resolved or fell out.

MR POTTS: Whatever, anyway, so if they can be resolved at that level then that's
fine but what you're talking about is the next step, isit not?

MSLANE: No, were not.

MSCOX: No, we're talking about two different levels. What we're talking about
IS, before you even get to the point of having disputes, so that's advice about entering
contracts.

MR POTTS: | see, before you enter into a contract.

MSCOX: And then the next level adviceis about problem management, which
comes in around about the same time as the ombudsman, and we speak to consumers
every day who are perfectly capable of running their own complaint to the
ombudsman, but we still provide them with some advice and assistance as to how to
do that. 1 mean, often they need to be told the ombudsman exists in thefirst place,
and what sort of head of law they can bring their complaint under, but then we send
them off on their way to make their complaint, but there is a huge variety in both the
ability of consumers; some of them can't even write the first |etter, whereas others
can articulately argue an entire complaint. And there's also a huge variety in the
level of complexity of the law being argued.

MR POTTS: Sowhat you'retalking about here is a service for disadvantaged or
low income financial consumers?

MS COX: | guesswhat we're talking about istrying to fill the gap between those
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people who can afford to and pay for their own financial advice, often financial and
also legal, and those who are making decisions like this every day without any advice
at all.

MSLANE: And that includesthe middie group aswell. | mean, we talk to alot of
people; we talk to many, many low income and disadvantaged people but | talk to a
huge amount of people who are just in the struggling - have some sort of income, you
know, afew kids and just struggling along with a mortgage and things like that.
Those people need advice, they can't afford advice. They absolutely definitely need
advice to even begin the dispute, to work out whether they have a dispute, to work
out how to go to the ombudsman - sometimes the ombudsman is not applicable, and
how to resolve their matter, and many of them ring us back several times. So they go
through the whole process getting advice.

MSCOX: Canl just add too to this that we're not talking about necessarily having,
you know, an endless pot of money with which to fund all this. What we're talking
about is thinking carefully about the resources that are already poured into various
forms of financial literacy and about using some of those resources to look at
individual advice as opposed to generic campaigns and publications, and also about
perhaps galvanising industry resources to assist with the provision of some of that
advice on an independent basis.

MR FITZGERALD: You'vegot - at the moment the Australian government has
placed afair amount of resources in relation to improving financia literacy
generaly.

MSCOX: Yes.

MR FITZGERALD: Some states and overseas have gone further, and you've
mentioned that one is where one state - or | think it'sthe ACT, has introduced a
requirement on behalf of the lender that they have to do an assessment of the ability
of the consumer to in fact repay or meet the obligations. In others, thereis apush
and we've just seen in America, following the format in relation to the subprime
lending market for a - that you have to seek advice prior to entry into the contract. In
your view, where do you think is the right mix here?

One, do you continue to put a great deal of emphasis on financia literacy, do
you actually start to put the onus back on the lender to in fact do the assessments, do
you move to compulsory advice, and if so, what would be the threshold, taking
Gary's point, that there are consumers that are more than capable of making those
decisions? So how do you actually target any of those interventions to the group
that are most at risk, given your point that you see more and more people in what you
regard as the middle sort of category? What isthe right way forward in this?
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MSLANE: Wadll, I think it'sanovel approach.

MSCOX: That'san awful lot of questions.

MR FITZGERALD: | know, and they're related.

MSCOX: They are, yes.

MR FITZGERALD: There'sacontinuum of action you can take.

MSLANE: You need amulti-pronged approach, in my view. You do need
financia literacy in schools so people understand basic stuff, but you do need - but
look, thisis the thing with the financial literacy thing that's driving me mad over, is
you need point of time advice. That'sthe most - if you're arich person; if | had
money, I'd go and get my legal person - even though I'm alawyer, 1'd get another
legal person who knows the area and I'd have my financial adviser and they'd all be
sitting there telling me what - giving me advice on what to do. The rest of us people
who in Australia can't afford that, we need to have some sort of help at the point of
time advice in relation to making good decisions.

Now, the people | speak to, they just never had a hope of making a good
decision because of - or information asymmetry or whatever it was or they were
pressured, or they had no idea that, you know, there were certain different types of
lenders. They just have none of thisinformation. Now, they're not going to teach it
at schools - they're not. So the answer is, isif people have to access to information at
the - and I'm not saying it should be compulsory, but | think that you perhaps have a
publicised place where you can go and ring and say, "L ook, thisiswhat | want to
make a decision on. What are the sorts of things | should take into account and what
should I think about?"

If we had that, 1'd like to put myself out of business with something like that,
because that's what | want; | want the endless people who just get predatory loans

and part 9 debt agreements and all that because they were - | want them to be able to
have advice before it happens. Prevention isvery key.

MSCOX: Canl add to that, though. | don't think advice, however, can replace
responsible lending.

MSLANE: Waédll, that's - yes.

MS COX: | dothink you haveto look at both. | think that if you're going to
actually get to the problem you need to look at it from both sides.
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MR FITZGERALD: Canyou speak up alittle so that people at the back can hear.

MSCOX: Sorry. | don't think that advice can ever replace responsible lending. |
think there does have to be an onus on lenders to assess people. Whether you take
the ACT model for achieving that or whether you look at some other form of
achieving that, | think you do very clearly have to put the onus on the lender. People
make bad decisionsin all sorts of situations; that's not the only one, but | think that
consumers are never well placed to make their own assessments and that can be for a
variety of reasons. Sorry, | shouldn't say never, but | think expecting them across the
board to be well placed to make that decision is just unrealistic.

MSLANE: We'rejust optimistic, but the other thing isthat 1'd argue that the onus
Ison the lender; they've tried to shift it over the last couple of years. It used to be,
10 years ago you'd go in an beg for aloan. No, you would, you'd have to convince
them of like everything and now, you just walk past and they give you aloan. |
mean, you're asking to get the time, and you end up with aloan. | mean, like, they
have shifted the onus. Their job isto assess and in terms of our economy, | don't
think there's any doubt about this - in terms of our economy, it is against the public
interest and economic stability to have irresponsible lending just go rife.

That's what's happened in America. We don't want that and we have to have
something in place to make it absolutely clear to industry that it istheir job to
adequately and prudently assess peopl€e's ability to pay. You can't just send them a
limit increase that says, "Oh, can you afford a thousand dollars a month," and people
are just supposed to work that out if they can. People aren't doing budgets every
minute, and not only that, how can you when you're sitting there whether you have to
pay car rego. You say, "Oh, yes, I'll take the limit increase,” and then of course it
gets out of control.

MS COX: | think there are four - probably four, maybe more, reasons why people
are unable to make that decision. One isthat some people are simply incapable of
doing the mathsinvolved. Others, that people tend to be overly optimistic about both
their future ability to earn and the likelihood of intervening events which will affect
their ability to pay. Three, | think there are often times when people are simply too
closeto theissue in terms of how much they want something to actually be able to
realistically and dispassionately assess whether they're really going to be able to meet
those requirements, and finally, | think we see more and more people who are
already in so deep that they know they're not going to be able to get out, but they're
accepting anything that looks like alifeline. So someone comes along saying, "Here,
borrow more. Thiswill fix the problem,” and in fact it doesn't, it just buys them
another six months or another year, and in the end it all comes crashing down, and
the amounts owed are bigger and bigger.
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MSLANE: And thustheincreasein the bankruptcy rate, | might add. We're
saying - which has, like, gone up 20 per cent in the last quarter.

MR WEICKHARDT: Thisafternoon we have got some people called the
Financial - the National Financial Services Federation coming along to present to us.
We've just received this morning a copy of their submission. | don't know what their
membership baseis, but it looks asif their membership baseis alot of the lendersin
this sort of areathat you're talking about. And you won't be surprised that a number
of their commentsin their submission, which I've only just scanned, are somewhat
divergent from - - -

MSCOX: Ours?

MR WEICKHARDT: - --your own comments. | guess acentral point that they
make - and this might be in the Mandy Rice-Davies category, they would say that,
wouldn't they, but their point is that there are 198,000 loans. | think that's claimed to
bein one particular year in this category. There's ademand for these things, and if
you use prohibition - these aren't exactly their words, they're mine - if you use
prohibition then you will drive alot of this activity into the criminal area.

MSCOX: Tha'sjust- - -

MR WEICKHARDT: Into the unofficial market. So you might be interested,
when you get a chance to read the transcript of that section, and when you make a
submission - - -

MSCOX: To respond.

MR WEICKHARDT: - - -to make any comments about that or about their
submission generally. But, | guess, the point that there's a demand out here for this
sort of stuff doesraisetheissue asto - if you introduce legislation that totally triesto
prohibit this, prohibition hasn't worked in many fields of human endeavour - the
guestion is how do you move to a situation that provides appropriate counsel to
consumers, but also accepts that some people perhaps do use these instruments when
they need them in a manner that doesn't cause terrible detriment.

MSCOX: Look, I think it isacomplex issue, but | think there's a couple of points
I'd like to make in response. Oneisif we'retalking about small amount lending - and
| assume that's who these people are - then we don't see the cap as necessarily
prohibition. We've had people in New South Wales who appear to continue to
operate under the cap. It'sjust away of saying, “"Same law appliesfor al. If you can
lend at that rate and make money, then good luck to you." But we don't see that there
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should be people who have to pay significantly more than the rest of the population.
Intermsof - - -

MR WEICKHARDT: Youwon't be surprised that one of their first commentsis
"Case Study. The 48 per cent cap nonsense.”

MSCOX: Yes.
MSLANE: Yes, that'swho they are.

MSCOX: Yes, and I'msureit saysit'sdriving themall out of business, yes. |
guess my other point isthat - - -

MSLANE: Let'sput---

MSCOX: - --intermsof the existence of demand doesn't necessarily mean that
something is good or is going to work out well. | think there was clearly demand for
subprime lending in the US, and that's not really going to save either the borrowers
or necessarily their economy at this point in time. So | think you can't say the
existence of demand per se is enough to justify that something should continue. In
the subprime home lending sector one of the arguments made is that they enable
choice, they allow people who otherwise wouldn't be able to take out aloan to get a
loan, and in terms of their rhetoric there is some point, that if someone has had a
family breakdown or afailed business, and is now well and truly back on their feet
and earning well, and iswilling to pay 12 per cent for their home loan knowingly and
comfortably, then there probably should be no reason why they shouldn't do that.

Our concernisthat al the clients we see are not in that position at all, they're
people who actually couldn't afford even mainstream rates and, therefore, just get
themselves into worse and worse hot water, and | guess that's my point about saying,
we can raise the alarm. We can't go in there and say, "Well, we want to see your
books. How many of your people are actualy in this category and how many arein
this category, and how many of your loans have actually successfully paid out, and
how many are just refinanced down the food chain to worse and worse lenders, and
disappear off into the Supreme Court statistics.

MSLANE: Canl ---
MR WEICKHARDT: You mentioned that one of the things that you find
egregious is that these organisations are highly profitable. If there were sort of huge

numbers of defaults, even with these high interest rates, surely they wouldn't be
profitable.

16/4/07 Consumer 467 K COX and K LANE



MSLANE: Waéll, I don't know the answer to their profit issue, because we don't
have that information. But can | make a point about these people who are going on
the fringe of the market who isthe - it'sthe fringe lendersin relation to that National
Financial Services. But we have atwo-tier market, right? We've got banks, credit
unions and building societies regulated by APRA, and they're under the - they have
to have a dispute resolution, because they'rein - they fall under the financial services
regulation, and as aresult they have EDR, they have market conduct, they have
regulations, and then we've got the rest of the market who has no regulation. They
have to be in dispute resolutions, they don't have any oversight from APRA, they
don't - they're just running around.

So having atwo-tier market is undesirable straightaway. So when these people
talk about profit and all that, that's got to be taken in the context of not having a
two-tier market any more. It makes no sense, and the banks complain about this all
the time with good reason. It makes - and the consumers don't know that we have a
two-tier market, they al fall of their chair when | tell them that we really - you know,
what lot is regulated and the other lot has no oversight whatsoever. We don't know
what their default is. Nobody walksin and looks at their defaults, nobody looks at
their - there's no reporting mechanism in relation to those people. The banks and the
credit unions and building societies all have to report, and they don't. We don't know
what's going on with that group.

While we have atwo-tier, we've just got a huge consumer protection problem,
and the fringe lenders for the National Financial Services people, let's at least get it
up to aone-tier market where we have effective regulatory oversight, and consumers
can expect to get the same thing. Also, that's - having atwo-tier market is aterrible
ideain terms of competitiveness. | mean, that's what the - that group is complaining
aready; why do they have to have al thisregulatory oversight? They do have a
banking licence, | mean, that'strue. But it's no - that's just an absolute failure for you
to have that, and we have to sort that out as a - and then we can talk about whether
there's profits and defaults and so forth. But, until we have a market where
consumers have confidence in that market | can't see how we can move forward.

MSCOX: Canl clarify something, too? When | spoke in the opening statement
about certain businesses being profitable, when their basic premiseisthat they're
making money from people who are already in trouble, | had two particular examples
in mind when | said that, and neither of which are particularly relevant to default
statistics.

MR FITZGERALD: Couldyou speak up abhit, please.

MSCOX: Sorry. Two examples| had in mind; one was debt consolidation
specialists. We see daily ads and we get daily calls from people who have gone to
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debt consolidation specialists. Often those people are taking enormous up-front fees.
So they will get their cut in the first instance, they will walk away, and whether or
not that loan ever makes it through or whether that person defaults or there's
repossession is absolutely irrelevant to them. We've got a number of recent
examples where we're talking about up-front fees of 19,000, 20,000, 30,000 dollars.
So that's on one transaction. The other example that | had in mind was the private
sale of part 9 debt agreements. A consumer called the other day and said, "Oh, this
person says he thinks he can get me adeal for 85 centsin the dollar, interest frozen,
but his cut is $9000.

Now, apart from awhole range of issues about whether people really
understand that they're actually entering a bankruptcy arrangement and the
implications of that as opposed to a debt consolidation, even all that aside, if there's
$9000 surely that should be going to the creditor, not to some middle party.

MR FITZGERALD: We're going to run out of time shortly, so just some final
guestions, Gary?

MR POTTS: Arethere any areas where you think there's too much regulation?

MSCOX: Inour areait's hard to say. | think it's more that there's awhole lot of
complex stuff that would be - could perhaps be streamlined, so that you don't have
too many layers upon layers. But | have no doubt that there probably are areas where
there istoo much legislation, but | can't cite an example, no.

MSLANE: No.

MR FITZGERALD: Canl just finish on asuggestion you made to usin the
consultations, and you've mentioned it again. It'sin relation to the anti-avoidance
area. | understand you've made a proposal or will make a proposal that there should
be anti-avoidance provisions. At this stage - with the consumer credit card | presume
we're talking about at this stage. Can you just elaborate on why that's necessary and
how it would work.

MSLANE: From our perspective they just come up with different waysto find
loopholes. We've got the business purpose separation. We've got promissory notes.
We've got hills of exchange. | mean it's quite incredible how many things they come
up with so | worry that if every time we plug aloophole that they'll just find another.
They're very creative. But what | might say though is that we might not need the
anti-avoidance legidlation if we make the whole thing comprehensive. It'sonly in the
current situation - I mean from my perspective the consumer credit card doesn't work
very well, full stop. It just doesn't work very well. It can be avoided. It doesn't
protect the people who need the most protection.
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It's not nearly strong enough on predatory loans, for example, or responsible
lending and it's - you know, the disclosure requirements I'm not sure that - you know,
we do need disclosure but it isn't preventing bad behaviour either the other way. So
if we had to keep the consumer credit card we definitely need something to stop the
endless avoidance of it and that might be something, a generic piece of something
put in the code to say, well, you can't avoid it, and I'm not a draftsperson so I'm not
going to say what that would look like, but | was thinking of the Tax Act and things
like that where they just - the Taxation Office got very, very sick of bottom of the
harbour schemes and said, well, you know, you want to avoid, you'rein trouble.

MR FITZGERALD: Canl just ask afina question onthat. Do you think that
when the credit code was designed people had not fully appreciated what would
occur in the market if you did this or do you think it was fundamentally flawed at the
beginning?

MSLANE: If you ask consumer representatives who were around when it was
done, | was one of them aswell, it was at |east fundamentally flawed from the
beginning because the consumer representatives turned up and said promissory notes,
bills of exchange, business purpose declaration are all going to be exploited so in that
sense it was a bit fundamentally flawed at least in loopholes. The disclosureisfine.

| just think that it failed on responsible lending.

If the responsible lending thing had been absolutely clear in legislation in the
consumer credit code 10 years ago - over 11 years ago now, then | would have hoped
that that would have shaped lending in Australia so that we had aresponsible lending
regime and we wouldn't be just going down the US path currently, which is what
we're doing in spades, and | don't think that's in the interests of our economy or our
public at al, soin that senseit'sfailed and | think it was fundamentally flawed from
the beginning.

It just didn't have enough foresight into the future even though people did say
things at thetime. So, yes, I'd liketo fix that. I'd like to put a piece of legidationin
that's comprehensive, that has access to justice, that drives behaviour in the economy
so that we have proper market conduct and we don't go down the American way
where we're trying to plug holes.

MR FITZGERALD: Any other final questions or comments? Thank you very
much for that. We'll resume at 11.30. We'll take a break now.
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MR FITZGERALD: If you could lead off with some key points and then we can
have a discussion.

MSPETRE: Thank you. We had alook at the key considerations for the
commission's review, and | just wanted to make a few opening comments. A number
of them will be self-evident but it's probably worth making them anyway.

Your first key consideration isto look at the need to ensure that consumers and
businesses are not burdened by unnecessary regulation. We agree, and believe that
regulation should have a clear purpose and aneed. It should be accessible,
understandable, to both businesses and customers. But, aswell, | think the costs of
not having regulation should also be recognised because when regulation is not there
to protect consumers and they get into trouble there are alot of costs associated with
that.

The New Zealand Energy Complaints Commissioner tells some harrowing
tales of - the New Zealand energy market deregulated almost overnight with no
regul ation whatsoever, no dispute resolution, and her stories are legend about the
problems faced by consumers by not having aregulatory framework of any sort.

Y our second key consideration is that consumer policy needs to be based on
evidence from the operation of markets, and the behaviour of market participants.
That's where we're coming from. We're not talking about theoretical concepts. The
Energy and Water Ombudsman, EWON, has been operating for almost nine years of
dealing with customer complaints about the key consumer issue areas of electricity,
gas, and water, particularly since the New South Wales energy market was
deregulated in 2001, and open to full competition.

We have now seen upwards - aimost 60,000 customer issues over that period,
and particularly over the last two years we've seen a huge increase in complaints
about energy marketing, contracts, termination charges, transfers, and in particular
we've been concerned about marketing to vulnerable consumers, particularly the frail
aged but also people with an intellectual disability, people with physical and mental
health issues, people whose first language is not English. So we're talking from
experience today of consumer issues.

Y our third key consideration was the impact of your recommendations on
consumers' businesses and governmentsin the light of avoiding unnecessary
increases in regulation. As| said earlier, we believe that regulation should not exist
for the sake of it. There should be a purpose, but | think it's worth noting that one of
the best performing utilitiesin New South Wales has a company mantra where they
talk about "good customer serviceis good business,” and | think companies who do
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operate under that sort of mantra don't get hung up by regulation because they're
doing the right thing anyway, and it's usually not so much of a burden to them.

Y our fourth and fifth key considerations were about the importance of
promoting certainty and consistency for businesses and consumers across Australia
and the shared responsibility of governments. We believe that it makes complete,
absolute good sense to have consistent consumer protection laws throughout
Australia, and it makes very little sense to have lots of different laws, particularly in
utilities as we move to a national energy market with national retailers and national
regulation; it's really important there.

From the business side, we acknowledge that, and we understand that it'sa
huge impost on retailers - energy retailers trading across states, to have to manage a
whole series of different jurisdictional variations and consumer frameworks and
rules. But it'salso unfair for energy consumersif in one state they have a 10-day
cooling-off period and in another state they have afive-day cooling-off period, or if
there are markedly different rules about telemarketing or door-to-door selling. It just
doesn't make any sense.

So, that said, just in terms of is there a need for consumer protection, and |
guessthisiswhereit isabit - | suppose it goes under the heading of the obvious, but
thereis clearly an unequal power relationship between business and consumers
which we believe can't be left completely to the market. There are requirements for
clear and comprehensive information to consumers about products and services.
Thereisaneed for full disclosure of contract provisions, what the consumer is
getting, for how long, how much, possible variationsin the contract, a cooling-off
period for contracts, limits on marketing - both telemarketing and door-to-door
marketing, steps before services are removed or restricted, and the need for dispute
resolution provisions for consumers. So, if it's accepted that there is a need for clear,
understandable, focussed consumer protection, should it be generic of
industry-specific?

In theory, we like the idea of generic consumer protection. It makesit simple
for consumers. It makesit easy for education and information campaigns so that
consumers and businesses understand their rights, and, as | indicated before, it makes
little sense to have different cooling-off periods, for example; that's a good example
of where that could be a generic provision. However, our concern isthat, if generic
means lowest common denominator, that's not enough protection, particularly in
relation to essential services, like electricity.

If generic consumer protection isn't strong enough, we would argue for

Industry-specific protection where appropriate, but, that said, it would be necessary
for such areas to demonstrate why they need specia attention or provisions, and |
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think they would have to argue that a service or a product is essential and
non-discretionary, and - or argue about the impact of the loss or variation, or
restriction of that service or product on the consumer, the impact on their finances,
their health, their lifestyle; things like that. So it's not a matter of an industry putting
up their hand. | think they have to argue from those points of view.

We think there's a spectrum of consumer protection which can move from
measures common to all products and services through to more specific protections
which might only apply to some products and services. The common consumer
protection measures that we think would run across most services and products, full
product disclosure, so consumers understand the nature of the product or the service
that they're getting, including what it covers as well as what it doesn't cover.
Marketing hours. We don't think it matters whether the marketer is selling white
goods, insurance or electricity. There should be clear designated limits on when they
can ring or doorknock consumers.

A no-contact register. We think consumers should be able to opt out of being
marketed to in their homes regardless of the product. There is a no-contact register
developed by the federal government for telemarketing, but it's interesting that there's
no equivalent for door-to-door marketing which in fact from our experience can be a
lot more intimidating and confronting for consumers. It's even been raised with us
that there needs to be adifference in relation to times for doorknocking between
daylight saving hours and non-daylight saving hours because many of the older
people and advocates of older people have said that in the winter months, in the dark
months, alot of people retire early and it's quite confronting to have a knock on the
door within the allowable marketing limits up to 8 o'clock at night.

Another common consumer protection measure is full disclosure of contract
provisions and we think that would apply regardless of the type of contract or
product or service. Isit afixed-term contract? Any termination charge? Whether
the contract appliesto the one address only or whether it's transportable to another
address. What are the dispute resolution provisions if the consumer has any sort of
issues? Cooling off periods. Asl said, we think there should be a common,
reasonabl e period of time for consumers to consider a contract and opt out if they
change their mind, and that common period would assist in consumer education and
information.

Because we think consumers might need to discuss contracts with families or seek
advice, cooling off should be longer than shorter, and in any contract consumers need
information about where to go for redressif they do have problems that they're not
able to resolve with the provider of the service or product.

So they're the common ones that we think are important to all services and
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products, but there is a significant impact on consumers of the loss of some products
or services so we think there are some specific consumer protection measures that are
needed particularly before a product or service is removed or restricted, for example,
in electricity or finance or credit areas. Thefirst isthere needs to be a requirement
for communication to consumers about alack of payment or other conditions that the
consumer has not met, particularly when there's arisk of loss or reduction of that
service or product.

For example, in New South Wales there are regulations which require
electricity companies and gas and water companies to send reminder notices and
make contact with consumers who are in arrears and who might face disconnection
or restriction of that service. There's also a need for designated reasonable steps that
the business must take before the product or service can be withdrawn or restricted.
For example, again in New South Wales there are regulations that require specific
steps to be taken before disconnection of electricity can occur, including notices,
personal contact with the customer, a hold on disconnection if the customer has an
appointment with a community agency to seek financial assistance.

Regulations provide that there cannot be disconnection when a consumer can't
get help. For example, no disconnection can occur on weekends, on a Friday or any
day after 3 o'clock, 3 pm, or on public holidays. And there needsto be information
about forms of help available for consumers who cannot meet their commitments and
are facing withdrawal or restriction of the product or service. Examplein regulation
in New South Wales says that information about financial assistance for electricity
and gas customers must be actually included on all overdue and disconnection
notices and that information about my office about dispute resolution by regulation
must also be included on those notices so that if consumers are facing disconnection
of an essential service there's somewhere they can go.

There is other energy-specific regulation. In Victoriathere are guidelines for
compensation for customersiif they have a voltage variation which causes damage to
appliances, | wish we had it in New South Wales, and in New South Wales there are
guaranteed customer service payments if a consumer has a number of outages of
electricity and so suffer significant inconvenience. So those are very specific to
industries and it would be obviously impossible to carry those across to other areas
but they're really essential to the electricity area.

Just talking briefly about vulnerable and disadvantaged customers, energy
particularly is not adiscretionary product. Consumers can't walk away from it and
they will always need alifetime relationship with a provider even if they change that
provider from timeto time. Electricity in particular is not a product that consumers
can produce themselves or find an alternative brand or product. We all need to buy
electricity, gas and water to meet our daily living needs of ourselves and our
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families, but there are some consumers who will from time to time face financial
hardship in the short, medium or long tem for reasons of unemployment, health, a
number of reasons, and who will therefore not be able to meet their obligations, in
particular to pay their billsin full or part.

Our experience in the areas of affordability, marketing and disconnection is
that the development of policiesto deal with that could be an industry self-regulatory
process, but thisis aways aided by the active interest and intervention of regulatory
authorities and awillingness to regulate if the self-regulatory provisions aren't there.
The energy markets are still quite young, but we think even in a mature market there
will always be a need for protection for vulnerable consumers. The example in most
states now in Australia, particularly in New South Wales, isin the area of hardship
programs for consumers.

These were devel oped as self-regulation by utility companies and they have
adopted them as an industry standard and have been very willing to share ideas about
how to assist their customers who are in short, medium or long-term financial need
and cannot pay all or part of their bills. There have been costs associated with
devel oping these programs, but in the nine years that |'ve been ombudsman | am just
really stunned by the difference between the old days of the old consumer credit
management approach where I'll send you abill. If you don't pay, I'll send you a
notice. If you don't pay, I'll cut you off. I'll disconnect you, and then I'll reconnect
you, and then we might go through the whole cycle again.

That's changed dramatically and there are now designated hardship programsin
each of the retailers where customers are identified either earlier or later to be in need
and if they go onto these programs, they are protected from disconnection, they're
quarantined in those programs, and the programs look to offer reasonable payment
plans for the customers, even if it means that their arrears will be collected over one
or two years even. They work out, first of all, how much do you use and how much
do you pay, and again that's very different from the old days when the credit
managers would say, "Well, you owe $500. Y our next bill is due in three months so
we've worked it out, you need to pay $100 aweek off your arrears."

We would have many examples of pensioners who would be in that situation.
They had a payment plan of $100 aweek. It's patently ludicrous. They are set up to
fail. They then fail and then they're written down as a bad credit risk, so it'savicious
circle. That has changed to a great extent and we have seen agreat drop in our cases
of customers coming to usin that situation. That said, the industry has - and | give
full credit, it hasn't been without alittle bit of pushing | have to say, but they have
embraced it because | think they've realised that it's actually good business, it costs
money to disconnect and send out notices, and it's much better to collect alittle bit of
money over alonger period than nothing over a short period.
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But that said, there is a recommendation for regulation to complement those
initiatives where no retailer can disconnect a customer without offering a reasonable
payment plan, and there are also regulations about utilities providing information
about the numbers of disconnections, the types of disconnections, how often people
are disconnected, are they a pensioner, and that sort of public transparency is very
important | think, so there is a complementary relationship between the regulation
and the industry where the government, | think, has been happy to leave it to the
industry if they're prepared to run with it but to complement it where necessary.

| think it'sfair to acknowledge that New South Wales utilities perform pretty
well and most energy consumers don't experience problems. In fact, it's a strange
product in that the best consumer relationship in energy is no relationship because
you get your bills on time, they're reasonable, your power stays on, and you never
have to think about it. It'savery odd consumer product, and the only time you ever
think about your utilities is when something goes wrong so it's a sort of negative
response. So that's the good news. The bad newsis still that in New South Wales
disconnection of electricity and gas are still way too high and may worsen with price
increases that have been recently announced in utilities but also risesin perhaps
interest rates, other commodities.

The New South Wales housing market is very tight and so rents are increasing
and we think there are many consumers who are aready struggling. There are many
others who are managing but have very little or no financial flexibility and may be
tipped over into financial hardship if they're squeezed from a number of points of
view. There are thousands of consumersin New South Wales and el sewhere who
have switched to negotiated contracts and to different retailers and presumably are
benefiting in terms of price, green energy, consumer service or other bundled
products that caused them to move to a different retailer or adifferent contract, and
so that part of the market is sound.

But we've been quite distressed by the number of complaints about retail
competition problems, particularly the marketing to vulnerable groups, non-account
holders, signing contracts and cancelling the accounts of the standing customer,
inadvertent switching, misleading information by marketers, and there's no doubt that
specific regulation is needed to deal with this. It's too important an issue not to.

And the last thing | wanted to talk about was just briefly dispute resolution. In
fact, thereis ageneric dispute resolution, | think, for consumers across Australiain
the state fair trading offices. They provide avery broad range of dispute resolution
services. However, we would argue strongly for specific dispute resolution in certain
areas. Before EWON was established the New South Wales Ombudsman had the
jurisdiction for electricity providersin this state because they were all state-owned
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corporations. We checked with the New South Wales Ombudsman and in the four
years before we were established they had less than 50 complaints about electricity
each year. We had 2,000 in our first year, and it'sincreased ever since, and it's
because we have gone out and told people that we exist.

Because we recognise the essential nature of the area that we're dealing with
and the consequences for customers we believe - and | think our experience has
borne out - that you need specific dispute resolution. A customer facing
disconnection of electricity or faced with a huge bill that they can't pay needs dispute
resolution that's accessible, quick to respond, fair and reasonable. The vast majority
of consumers ring EWON on our free call number, tell us the problem. We contact
the provider and work between the two parties to resolve the problem as quickly as
possible although | have to say we try and refer customers back to the companies
themselves to try and resolve thingsin the first instance.

Our emphasis has been on community information and outreach, particularly to
disadvantaged groups, as away of trying to reduce complaints. We've had a strong
emphasis on non-English-speaking background people, on Aboriginal and Torres
Strait Island consumers and communities, on young people, and we've even been
doing some work in prisons to make sure that people when they come out of prison
and try and set up an account don't find themselves denied that account because of
previous debts that they haven't sorted out. | brought arange of information that
we've prepared, facts sheets for consumers, a special poster for indigenous
customers, and awhole range of specia information because it really amost has to
be street by street where consumers are educated in this area because it's not
something that people automatically think about.

Our core business is dispute resolution but we also look to identify systemic
issues and trends in complaints, again with the aim of reducing further complaints,
and we work closely with government regulators, utilities, community groups, fair
trading, even with public housing because we find there are alot of public housing
tenants having problems with their utilities because of poor infrastructure. So we
think in such an important area generic dispute resolution isn't appropriate and asin
New South Wales, where there is a regulated approved ombudsman scheme for
utilities, that that needsto be continued. That's me. Brendan was just going to say a
couple of things about unfair contracts.

DR FRENCH: AsI know the commission is aware, the energy market, that's gas
and electricity, in New South Walesis - and across all state jurisdictions that are part
of the national grid are experiencing significant upheaval and changes. It's arguable
that the changes over the next two or three years will be the most significant that
have occurred since the industry began. To move, for instance, to national regulation
and in the context of this discussion one of the signal areasiswhat kind of
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instrumentation is going to be in place to govern the relationship between the
consumer and the provider.

I's the consumer protection that is going to exist going to be provided through
regulatory means or through regulated contract terms? So is there going to be some
statutory protection or isit simply going to be contract based? I've been at EWON
five years and I've seen a growing emphasis on enshrining the rel ationship between
the provider and the consumer through contract terms, and while this may provide a
certain degree of clarity for the provider and also for some classes of consumer, there
are some challenges in that kind of approach, and it would seem to me that more and
more the emphasis will be on ensuring that the contract is the governing instrument.

If that's going to be the case, then | think there needs to be some very clear
thought at a national level placed around the need to protect customers from unfair
terms and contract, and also for ensuring that the contracts of adhesion to which
energy customers are party are very carefully overseen by regulatory authorities
because we see terms already in the deemed contracts which it could be argued are
highly problematic for customers. So to give you just a couple of very quick
examples. Clare mentioned a moment ago what we call non-account holder signing.
We've taken alarge number of complaints from consumers who have found that their
own contracts have been cancelled without their knowledge.

So to give you an example, if two people living together - for instance the
contract isin my name. | have anegotiated contract with asupplier. It'sa
time-limited contract with atermination fee in place for early cancellation.
Somebody knocks on my front door or calls my phone and the other person living
with me or indeed someone staying with me or someone who just happensto be in
the house answers that call or answers the knock on the front door and signs a new
contract, the effect of signing that contract isto cancel my contract. | have no
agency in that decision-making. | won't even be informed of it until maybe a month
or two down the track when | get afinal bill from my current supplier telling me
thank you for your business, we're sorry that you're leaving us.

We've had a number of complaints where | have then gone to my supplier and
said, "What's happened? | didn't sign anything. 1've not cancelled this contract,” and
they say, "Well, someone has, but we don't know who it is, and we don't know where
they've gone." So | then have to call around all the electricity or gas suppliers| can
find to see who it iswho has now got the contract for my premises. The contract that
another person in my home may have signed will very likely have asingle line
liability clause, some kind of warranty down the bottom saying "By signing this|
agree that I'm authorised to sign this," or something similar, and the companies that
we see suggest to us that that is sufficient protection for them. | don't think that it's
necessarily a significant protection for the consumer because it may well be for
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instance that | have to cop atermination fee for the cancellation of a contract that |
never wanted cancelled in the first place.

So we've received a number of complaints about this and similar issues, and it's
guite clear then that if this element isin an unregulated contract and thisis not an
area of contract that most consumers are able to have queried through a court system,
then it's going to lead to an unfair impact on customers at an individual and user
level. And there are other examples of thistoo. We see for instance that there are
some provisions in contract that penalise the consumer but not the provider. So for
instance, if | don't pay my bills, there are very specific allowances made for a
supplier, aretailer, to come along and disconnect my supply after a set number of
notices and that kind of thing, but there is no equivalent in New South Wales for
instance, in a contract - onus on aretailer to not disconnect supply. Now, clearly,
they don't wish to disconnect supply unknowingly or incorrectly but it sometimes
does happen.

Equivaently, when we think about contract termination fees, it may well be
that | have to pay atermination feeif | want to exit that contract early, but the retailer
can leave that contract at any time with no set penalty, and we do see this,
particularly where it’ s the case that one retailer signs me up to a contract and later
finds out that they can't get my meter datain away that it useable to them from the
local network supplier, so they ssimply write to me saying, "Sorry, the contract isn't
now in place." So these kinds of things, we think put an undue burden on the
consumer without having an equivalent burden on the supplier.

Another, and for us quite problematic area, isin the current - in statutory contract in
relation to the connection arrangements between a consumer and the network
provider. At present, there's arequirement to put afew elementsin a contract to
govern the provision of supply to aconsumer. And it's clear that all New South
Wales network companies have those elementsin their contract but it doesn't stop
there. They then can add any other elements that they deem to be appropriate or
necessary and we see, for instance, that the liability wavers for say, voltage variation,
differ dramatically from one supplier to another, and indeed some of the wording of
theseis quite remarkable.

One, for instance, that I've got here in front of me saysthat acertain retailer is
not liable for any loss the customer may suffer, including without limitation, where
caused by any negligent or wilful act or omission. It later goes on to say that, of
course, there may be consumer redress to the courts but says for instance, if thereis
any liability proven, then the net liability is restricted to one year's network costs to
that particular customer regardless of what damage, for instance, the customer may
have had to sustain at their premises - sometimes tens of thousands of dollars worth
of appliances.

16/4/07 Consumer 479 C PETRE and B FRENCH



So there clearly isasignificant problem. Now, in Victoria, thereis a specific
guideline that exists to govern this kind of issue; if somebody's TV blows up because
there's an event on the network. In New South Wales there is no such thing and
there'sno case law really, to assist in the resolution of these matters. So what it
means, of course, isthat the customers have to rely upon the good will of the
provider, and that isin our view too arbitrary because it makes a differentiation
across borders of providers.

So one provider may have avery benevolent approach to these kinds of matters
and assist customers who are perhaps not insured or whatever; another provider may
say, "We pay nothing." So in these kinds of contexts, we see that there is significant
reason to ensure that that unfair contract terms, and areview of the contracts that are
in place and careful regulation of those contracts, is necessary within the context of
the provision of essential services such as energy and water.

MR FITZGERALD: Thanksvery much for that. Asyou know, we're looking at
utilities particularly as a special category within the industry-specific regulation area.
We've met with energy providers already and I'm sure - we're yet to receive their
submissions but can | just raise one question early on avery broad issue. There
seems to - now, that we're going to go to a national market, you made the comment
rightfully that we'll have common regulation and that will deal with many of the
consistency issues. How it's going to be enforced and that, we'll put to the side.

Asyou will have seen in the press, some of the providers, their peak bodies,
have said, "Well, what are we come to an agreement around - we've got," and they
guote that Victoria has - | don't know how many pages, but let's assume 800 pages
and Queensland has got 200 pages and New South Wales is somewhere in the
middle, and at the end of the day, the delivery of the product is exactly the samein
all of the states and territories, and the worst thing we would want is, you know, the
Victorian approach.

So at the moment, whilst there is obviously going to be a common regulatory
framework, what is the right approach in actually ascertaining the right level of
regulation for consumers? Now, | notice you had a bit of acheck list and it will be
great to see that in the submission, but just assume that that is correct, that thereis
800 pagesin Victoria and 200 pages in Queensland, in terms of relativity, what is the
way forward, as you move forward to a national regulatory environment?

MSPETRE: Look, | think it isamatter of following even the commission's
guidelines of, it has to bejustified; it isn't regulation for regulation's sake, and each
and every one of them, painstakingly, | think, hasto bejustified that it is necessary; it
was necessary and still is necessary for thisreason, and | frankly don't think it assists

16/4/07 Consumer 480 C PETRE and B FRENCH



businesses or consumers to have 800 pages of anything. It would be for everyone's
benefit to really go through and fine tune and look at the principles of what that
regulation is trying to achieve, both in the interests of business in the delivery of their
service to consumers and discard that that doesn't measure up to that series of
checklists.

| think that's the way it has to be done, that it has to be - those who want to get
rid of it have to argue their case and those who want to keep it have to argue their
case aswell, and it has to be on those principles of need, accessibility, information
for consumers, because | think in the end | think good regulation is of benefit to both
sides.

MR FITZGERALD: Canl ask thisquestion; can you identify now the areas of
likely greatest contention in the negotiations in the national market? Y ou may not be
able to, but what would interest me, given that that is the discourse that will take
place, isit now clear where the five or six key areas of contention will be between
the industry and consumer advocates and the ombudsman's office, or isthat yet still
in play? Because you made alist of what's happening in New South Wales and so on
and so forth - | presume that the industry has to live with those, whatever they are,
but what are the key contentious areas?

MSPETRE: | suspect that industry - they may argue for less regulation in the area
of marketing, for example. | don't think they would argue for less regulation in the
area of disconnection, but it's the degree. We will cop some regulation but there's
too much of it and certainly across states it's far too inconsistent, and I've got some
sympathy for that. | think the energy providers, once | think they did a count of all
the regulatory and other bodies that they had to deal with over - across a national
market and | think it was 64, or something of that nature, and it's not in anyone's
sense - it costs money and consumers have to pay for it.

So | think it goes from, maybe there shouldn't be any regulation because the
market will take care of it to, yes, we will have some but we want alot less and alot
more streamlined, but | think we're happy to look at where we think the contention
will be. Can you think of any?

DR FRENCH: | would suggest that one area that there'salot of discussion about is
whether in fact there should be regulated retail tariffs, for instance. Thisis
something that the Australian Energy Market Commission islooking at, of course.
And the question is whether, as Clare said, it should all be kind of simply left to the
market. At the moment we're seeing significant rises and will do over the next few
years and most jurisdictionsin Australia are facing equivalent things. So in this
context, it is hard probably to see, in the absence of carefully tailored programs to
assist vulnerable consumers, how the loss of aregulated tariff could be in the best
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interest of those vulnerable consumers.

Clare spoke about hardship programs that have been put in place over the last
few years. | think the regulation of these programs will be adiscussion that the
retailers will want to have, but that being said, even though they have been very
successful, and | think they've still got along way to go in New South Wales, it has
to be recognised that in 2004, 2005, there was still just under 27,000 homesin New
South Wales disconnected for non-payment. That was arise of 25 per cent in ayear.
That's a not insignificant number. Clearly, the retailers are working hard to reduce
that and were expecting that there would be a reduction over the next year or two,
and it must be said that that's just electricity. | understand that the numbers for gas
aresimilar.

So | think that the degree to which retailers should be I eft to their own devices,
if you like, to establish prices, to establish contract terms, is going to be the signal
question because, frankly, we're seeing people contact us who believe that a
competitive market means that they're going to get new poles and wires, or who
believe that green energy means that there's going to be some kind of power caught
from the wind turbine to their house. So people are not accustomed to dealing with
the complexities of thisreally now sophisticated market; and so you have contacts
with people who before had thought of contract only in terms of cars and houses, are
now getting door-stopper energy contracts offered to them with an alarming
regularity at their front door and on their phone and they simply do not have the
consumer education, | think, to be able alwaysto fall back on a classical economic
perspective that they'll make the rational decisions.

So | think the degree to which the retailers and the network companiesin terms
of claims should be left simply to write their contracts themselves and write their
prices themselves. That's going to be the fundamental question, | would think.

MR WEICKHARDT: Something I'veread inthelast 24 hours, and I'm sorry |
can't immediately quote the source of it, but it bemoaned the fact that there are
reports from ombudsmen each year that repeatedly nominate particular failures,
systemic problems that occur, and yet action fails to be taken. Do you fedl that's an
issue in your areaand, if it isthe case, why isthis? If you're repeatedly seeing
problems and reporting them, why isit that the people who are in charge of policy
are not taking action?

MSPETRE: The short answer isthat changesin industries as big as energy and
water, they taketime. That's the short answer. The longer oneisthat in the area of
affordability, for example, we identified hardship and disconnection very early on in
our first year. It has actually taken six or seven yearsto turn that around and that's
been alot of work, alot of contact by us with regulators, government, the utilities,
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communities groups, so it is quite a- some of the companies, for example, strongly
resisted even making Centrepay available to their customers, and that's a process
where you can pay small amounts regularly out of your Centrelink pension, if you
choose to do that - and some companies just resisted that so strongly. Of course,
when they were pushed and pushed to do that, they now think it's the best thing that
ever happened. So it takestime.

S0, in our case, that was abig issue for us and we pushed and pushed, and |
think we've seen results, so there has been a change, and we've seen areduction in
complaintsin that area. We're now seeing - our new issueis retail competition, and
the marketing to vulnerable groups particularly. So that's our new campaign, |
suppose, because it's in no-one's interest, both the businesses, because they have to
cancel the contracts where their marketers have behaved inappropriately, and it's
certainly not in the interests of consumers who often find themselves lost in the
system and facing all sorts of dramas when they never intended to change retailers.
So we're now talking to everyone about that.

| actually don't think it's - it may - | can't speak for other industries but, to be
honest, we find the utility businesses very responsive, because al thisis not good
business for them. Good customer service is good business, and it's costly - dispute
resolutions is costly, customer dissatisfaction is costly, wrong - switches are costly,
where they have to restore the customer to their previous retailer; so we've actually
found them quite receptive to reasonabl e suggestions for improvements. We've
sponsored forums to discuss affordability issues. We recently sponsored aforum to
discussed marketing issues, and the retailers, | think, have realised that, if they don't
take it up themselves and do the running, then regulation will come in on top of
them. So we do find them receptive, but it's a big industry where changes don't
happen overnight. | think that's probably the short answer.

MR WEICKHARDT: Canl just clarify, in the cases where there have been
responses to you nominating the fact that these are repeat and system problems, hasiit
been industry who have changed as a result, and has that change been stimulated by
the threat of regulation, or hasit ssimply been business recognising that thisis not
good business?

MSPETRE: | thinkit'sabit of both. I think the power of the raised eyebrow does
actually have quite agood impact. Soit'sabit of both, to befair. That said, we have
not won the battle on non-account holders signing contracts. Our utilitiestell us that
they have legal advice that saysthat's okay. We just can't even think how it can be
okay, but that's a battle we're fighting at the moment. Soiitis, | think, industry
self-regulation, because it's good business, complemented by reasonable and sensible
regulation to fill any gaps.
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MR WEICKHARDT: Arethere examplesin your sector where the industry has
failed to come to heel, so to speak, and where regulation has been put in place?

MSPETRE: 1 think the affordability one where they have done alot of work but
the government set up aworking group where they felt that it was such akey areait
couldn't be left entirely to the industry. So the industry would not be keen, for
example, to publish lots of information about the number and types of disconnection;
the government has stepped in and said, "Y ou will now go further than you do at the
moment and we will require you to provide awhole lot of information.” Soit's, ina
way, name-and-shame sort of approach which | think is quite effective.

MR FITZGERALD: Butyou listed also awhole lot of stuff in terms of regulations
around the retail marketing, and you've identified that as a key area, and the
providers have indicated this is an area where they think there is over-intervention on
the marketing side. So it strikes me here, what's driving what now? Y ou would say
that many of the practices were at least inappropriate if not worse than that and
therefore needed to be regulated. So, in that area, why hasn't the market shifted if it
IS, in fact, in industry's best interest?

MSPETRE: | suspect it's probably - and certainly in New South Walesit's still a
very immature market, and everyone is feeling their way abit.

DR FRENCH: Yes. I'dsay that it isexactly asit sounds. It isacompetitive
market. It's an early, maturing, competitive market and whileit is the case that, even
when you look at our numbers, given the amount of door-knocking and cold-calling
that's actually occurred, clearly it's operating effectively at the macro level, but we
see sufficient numbers of highly problematic marketing complaints to recognise that
thereisalso alot of activity out there that is very concerning.

And when we talk to the retailers, many of them will say, "We're concerned,
and we will seek to fix thisin individual circumstances, but, by the same token, we
have to lift our customer share. We have to actually go out there and get new
customers'. And one thing that might make the energy market different perhaps
from telecommunications and others against which it's commonly compared is that
you're not going to make new customers. A deregulated market in energy is not
going to create alarger market in energy. You're not going to have new accounts.
People think, "Oh, | haven't used electricity before. Hangit. 1 might now sign one
because the chap at the front door isvery friendly."

It isamatter of taking someone else's customer and | think, in that context, it's
arguable that it will always be the case that people will seek to sail fairly closeto the
wind, and that's where there may need to be some kind of regulatory oversight, |
think.
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MR POTTS:. When you're discussing generic - specific regulation, | took your
comments on generic regulation to be across the board and not just energy and water.
And so you seem to be proposing a second layer of generic regulation for (indistinct).
When we refer to generic regulation we're normally really talking about the Trade
Practices Act and Fair Trading regulation in the states. But | took your comments to
suggest that you think there's a need for another layer of generic regulation covering
such things as full product disclosure, marketing hours and cooling off periods, were
the ones that you mentioned.

So | just wanted to get confirmation about it because | don't think we've heard
that suggestion before but before you answer that aso, in relation to the aspect of
cooling off periods, | mean | presume you're not talking about that applying to each
and every product that was sold in the marketplace. Y ou're talking about any product
that is above $10,000 or service that's above a certain minimum threshold. | mean,
for instance, if you go into arestaurant and buy a meal you're not going to have a
cooling off period. Maybe you are. That was one question | had. The second
question - well, once you've responded to that one (indistinct).

MSPETRE: No. Obvioudly there are - | wasreally talking about a more formal
contractual relationship where you get a contract and you need to - it's alonger-term
thing than getting into ataxi or having ameal at a restaurant where there is a sort of
instant transaction. What | was arguing for was for many products and services
regardless of, and way beyond electricity, there are those elements, those generic
elements, that we would have thought whether it's full product disclosure asto what's
in the can of food that you're buying, consumers still need full disclosure. It may be
in adifferent form because it's a smaller item and it's not as complicated as buying,
entering into afinance arrangement or an electricity contract, but it's still there. So |
was using generic in that sense. That where it's appropriate and applicable, it's easier
for consumersif it's the same, regardless of what they're buying. Soif it'san
instantaneous transaction, then obviously what | was talking about doesn't apply.

But if it isasimilar transaction to entering into an electricity contract or finance
contract then all things should apply generically.

MR POTTS: So the criterion would be where there's an ongoing plan of some
kind?

MSPETRE: Yes.
MR POTTS: When you've got a contract for provision of a service over aperiod of
time for instance. Whether it's telecommunications or electricity or it could be a

range of things. Right. Okay. The second question | was going to ask isjust on this
issue of essential services, which iswhat you're obviously concerned with and
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disadvantaged groups, in away there are other essential things for disadvantaged
groups as well of course, which are not covered by very much regulation at all. You
know, purchase of food is an obvious example. And | guess when you're thinking of
it conceptually. | mean what's the distinction? | mean one of the distinctions is that
you buy food, you pay for it in advance so you don't run into the problems of credit
and the like. And | understand that one off the things that is developing in the
markets that you're involved in is that payment in advance (indistinct), the
introduction of metering for electricity or gas so you actually pay for it as you use the
service.

Listening to your comments, | don't think that is actually introduced in New
South Wales yet but | think it's coming in in some other jurisdictions. But | mean
that sort of approach where - I'm trying to think of thisin ahelpful way, not a
negative way - but you know, in terms of dealing with disadvantaged groups and
addressing the issue for them of actually getting something they don't have their
hands on, if you like, then having to pay in arrearsfor it and not really knowing how
much it's costing them until they get the bill. | mean would that sort of arrangement
would help in addressing alot of the issues that you obviously have to deal within
the ombudsman'’s area.

MSPETRE: It would help some customers but not all. And, in fact, thank you for
reminding me, in our submission we will attach information that we've written about
in Tasmania upwards of 10 to 20 per cent of their customers have pay as you go
meters. And we're actually very much in favour of them for customers aslong asit's
by choice, not compulsory and not necessarily linked to disadvantage. That's the
problem with the English market where they overnight, they cut disconnections of
electricity from thousands and thousands to almost zero. And the way they did that
was to simply regulate that you will not disconnect customers but that's led to a
terrible situation where rather than be disconnected, the companies can force a
pre-payment meter on customers and in fact enter their homes, as we understand it,
to put onein. That's not the way we would like it.

In Tasmaniathey have been embraced by customers because they seeit asa
good idea of the way of managing their ongoing costs. So they really understand
how much electricity costs and they can just say, "l need $5 aday. When | fill up my
car, | fill up my card for my electricity." For many customers, that's brilliant. And it
really works. No arrears. No billsand it's manageable. So, yes, | think there are -
and that's the good thing about the utilities, that they have come up with awhole
range of assistance for customers from pre-payment meters in some cases to no
interest loan schemes to help people buy a new fridge because their old one is always
making their power bills high because the seals leak and all the rest of it, to energy
efficiency advice. How to reduce your bill in thefirst place. So it's an area that
needs a whole range of solutionsto help. Not every solution fits every customer but
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if there'sawhole range of them.

Just very quickly, there'sanew list of energy contracts which is meant to
show what are the most active markets in the world in terms of energy, and the UK
has always been the most active. But Victoriais now number one and New South
Walesissix or eight, | think. And what they do is measure the churn rate of
customers. That'sthe criteriafor a healthy market. It was put to the makers of this
list the other day that that may be competing with the need for example customers -
that may be a bad thing that people switch alot because if you're going to learn to
conserve energy and all the environmental issues, maybe you need alonger-term
relationship with a utility and maybe that's a bad thing if you keep switching. So
there are lots of competing interests here and it's not necessarily just about the market
isvery active and lively because everybody's switching. Maybe that's a bad thing as
well asagood thing.

DR FRENCH: If | canjust add briefly aquick story. Inthefirst week inwhich |
was with the ombudsman, we took a phone call - and it's one that stayed with me -
phone call from awoman. She was a single parent of seven children and she'd had
no electricity for eight months. She had no gas either. She had been subject to a
contract and as a student, | think, three or four them living in a house, they all had
their names down on the contract, they all moved out of the franchise area without
paying the final bill. They thought they had, we weretold. Anyway, she wasthe
lucky one who moved back in and had $800 transferred to her account and she said
they couldn't pay.

And the reason that this particular case stays with meisthat when | wasin her
age and similar circumstances as a student living in student accommaodation, plenty
of times with no money, but there was always someone | could go to and say, "L ook,
can | borrow $200 to pay the electricity?' And she had no-one. No-one at al like
that. So she'd lived for eight months and she hadn't been able to boil the bottles for
her baby and she'd been surviving on kero and candles and one of the kids had
kicked over a candle and one of the curtains had ignited. She was able to put the fire
out. She'd got together two or three hundred dollars on various occasions to pay
towards this account but was told you had to pay it al to get the power back on.

Now things have changed significantly from that time. | think it'simportant to
say that. But nevertheless, it's when you look at a situation such as hers and consider
there are hundreds of people every day facing these kinds of decisions, then | suspect
the essential nature of the service comes to the fore because there are so many
contingent factors in the way that it can impact on your life, at ahealth level, at a
safety level, (indistinct) life. And people lose their food. Their premises can be
made unsafe. They lose their alarms. All of that kind of thing occurs with the lack
of electricity. So that'swhy | think it has specific qualities as an industry that make it
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| think very salient to a discussion on consumer protection.

MR FITZGERALD: Okay, we'vejust run out of time. Thanks very much for that.
Welll ook forward to the submission when it finally comes, but if you could in fact
highlight, as you said, where those sort of controversies are most likely to be
evidenced, we would be grateful for that. Can | just ask one final question; it's about
default contracts. Isit the case under the national energy regime that there will
always be a default - you called them aregulator contract; ignoring the price, but
therell be always be a default contract? |sthat going to remain or not?

DR FRENCH: Thisisadiscussion that's till occurring so there's no decision but
my understanding is that the look-in price, for instance, we have now aprice
determination to run through to 2010. The Australian Energy Market Commission in
Sydney is reviewing each of the jurisdictionsto see how healthy the market is on
certain indices and we'll make an assessment then as to whether at the jurisdictional
level the markets are sufficiently robust that price regulation can be removed, but
looking at supply contracts our understanding is that the discussion is whether there
will be a statutory contract per se or whether there will be minimal terms that
providers will be required to include in contracts and they can write their own
contracts so long as they are consistent with these minimal terms, or, you know,
ideas.

In New South Wales at the moment they're required to have - there is a deemed
contract in place to govern the relationship between an end user and a network
company. There are minimal terms that are required to be in that, but they all, as|
mentioned a moment ago, a number of them have further terms of the contract and
the contract itself is unregulated, and these kinds of issues that we see are not going
to testable by the court or haven't been and | think it's not feasible to expect that
consumers will actually to seek redress for loss through the courts.

MSPETRE: Therewill aso need to be, | think, continuing regulation for retailer
of last resort, that if you have aretailer and they fall over, go bankrupt, go out of
business, someone has to supply you; so who isthat? And | think there's already
regulation in New South Wales that has to continue, and that was the problem in
New Zealand, that there was no retailer of last resort to people literally weren't
supplied by anybody, and that's not sustainable.

MR FITZGERALD: Good, thank you very much. Well resume at 1.30, | think it
iS.

(Luncheon adjournment)
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MR FITZGERALD: Thanksvery much. If you could give your name and the
organisation that you represent that would be terrific, for the record.

MSJENKINS: Okay. I'm Beverly Jenkins from the - I'm the chief executive
officer of the Australian Toy Association. Would you me to give you some
background - - -

MR FITZGERALD: Yes, if you could do that that would be great.

MSJENKINS: TheATA, the Toy Association is atrade association with 260 plus
members from both sides of the industry, from both the supply and the retail side.
However, our retail side is more the head offices, so we don't have lots of small
shops as members but we do have - the head office isalot of the independent toy -
independent buying groups. And my members range from very small, one person
companies to very large - many thousand companies. So | have adiversity of
membership. We claim to represent about 90 per cent of the mainstream toy salesin
Australia. | use "mainstream” deliberately because we don't take any responsibility
for the opportunists and those who operate out of less regulate retails - that's as far as

I'll say.

The ATA isalso amember of the International Council of Toy Industries and |
mention that particularly because the toy industry, as many other industries, is quite a
global industry. Basically, probably 80 to 90 per cent of the toysin the world are
produced out of the one market in China. And therefore we have a global approach
to issues relative to toy standards and toy safety and as such, | actually - I, from
Australia chair and coordinate the global issues task force for the International
Council of Toy Industries. | think my reason for making that particular comment
will become clearer later. | aso serve on the Standards Australia CS/18 Safety of
Children's Toys Committee which is the main arbiter or main - yes, the main arbiter
of toy safety issuesin Australia, and I'm also member of the Council of Small
Business Organisations of Australiaand | mention that because of the small business
focus of alot of my members.

| don't have a prepared submission with me today and we haven't put in a draft
one as yet, because | wanted to wait until after today's understanding of the hearing
before | did a submission. Because looking at the breadth of the commission's
review at this stage, we would only have afocus on certain areas of it and smaller
areas. So | didn't want to complicate issues up front and in some ways | suppose I'm
more interested in your questions and that will help me form my submission. | found
thismorning a very interesting set of submissions, that definitely makes you think
about a broader issue and the complexity of the task in front of this review to come
up with some sort of recommendation.
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So in terms of what this consumer policy review is about, my interestsarein
consumer product safety and therefore as aresult of that, probably the split between
the Commonwealth and state regulatory issues. Associated with that is minimally
looking at the over-burdensome regulation issues that come from my smaller
members, and my larger memberstoo if | could be bold. And aso the fact that we
believe it's extraordinarily important that there's evidence-based signs used in terms
of safety and developments of safety standards. | know that that was not specifically
what the evidence-based part of your terms of reference was about but | think it's still
avery important to mention here.

Okay. Having said all of that, hopefully the council of Australian
Government's statement from Friday, making the statement that "the states and
territories agree to develop a uniform approach to product safety within 12 months”,
addresses some of my concerns still because the overburdensome of standards and
compliance requirements to do with toys and associated productsis quite high. |
have here a document that we prepare for my members, two pages, and it's not meant
to be advice because I'm not a national approved lab testing authority so | can't give
advice on standards generally. But what this document doesistry to provide my
members with an idea of al the compliance requirements they have, and in doing -
and who the authority is to deal with and whether it's mandatory or non-mandatory.

And things like for all toysit'sthe Australian - the AS/INZS |SO 8124, part 1,
2, 3 - notice the SO in there because our standard in Australia - we were the first to
take up the international standard as our standard and part of that is mandated. And
thisisavery important move that we have made in Australia and we did that back in
2002. And while not all other countries have adopted | SO as their base standard, all
other standards in the world are starting to move and converge towards a
harmonisation of that standard. And as| said at the very beginning of my
presentation the global nature of the toy industry means that we do have to think
globally - we may act locally but we do have to think globally.

And there are other thingsin here like - things like cosmetics, electrical and
electronic toys, expanding water novelties, experimental toys, finger paints, lots of
Issues that we have - my members have to think of in terms of compliance with their
products and who are the authorities. Isit Standards Australia, ACCC, and
Customs? Federa regulation through the consumer product information sheet for
cosmetics, for instance. Some state legislation. State food authorities. Standards
Australia.  So there's amultiplicity of authorities who govern compliance
requirements for the toy industry in its broader sense, and of those not all of them are
mandatory, and | think that's one of the confusing issues for some consumersin that,
"Gosh, it's got a standard, and that must be mandatory, mustn't it?" But realise that
it'simpossible to make all standards mandatory because many of them are more
advisory than design-oriented, as such.

16/4/07 Consumer 490 B JENKINS



| also have alot of members who deal in nursery product and furniture, and
other non-toy products, and that's when we get into another group of products where
the compliance requirements vary.

So we took the step of doing this for my membersto help them understand
their compliance requirements, and that was a very important step, and it's something
that - we've met with ACCC at both a national or federal standard - and also at local
levels, and also the state fair trading bodies, and while they're not able to actually
input to it as such, they're able to oversee it and come up with issues of, "That doesn't
quite work for us, Beverly." Soit's been avery useful document over the last three
years.

But, nevertheless, as the Productivity Commission Review said in February
2006, "There's a considerable scope to make the regulation of consumer products
safety more efficient, effective, and responsive, and a strong case exists for national
uniformity." So therefore | was very interested in the Australian Consumer
Association's comment this morning about policy setting. | think that's a very
important part, that policy should be done at afederal level, so that you get
consistency across all of the jurisdictions.

Inasmall country like Australia- large in size but small in population, it does
seem alittle bit unnecessary to have every jurisdiction making regulation relative to
product, and regulation should not be as a case of a knee-jerk reaction to satisfy the
state minister's need for press rel eases before Christmas; it should be based on sound
evidence and hazard identification, backed up by arisk assessment analysis which
should be done aswell. So this whole capacity for states, perhaps, to put in
regulation in a knee-jerk reaction to sad events - please don't misunderstand me - to
sad events, but not based on any appropriate understanding of what has caused the
event, whether it's the product itself or whether initsreality it's a use of the product
inavery unusua way.

So | think that that's where policy and regulation setting at national, federal,
level would be much more appropriate. However, there's no doubt that delivery and
perhaps enforcement would have to be at a state level, just because of pure
practicalities. In some ways, that's already what's done, through the ACCC and their
new arrangements - probably in the last 18 months - with the state fair trading
bodies. Soif that could be formalised, that would be excellent, in our opinion, and |
think it would help not just the business side of things, but | also think it would help
consumers in the long run because they would not be getting confusing information.

Having said that, an issue about mandatory standards that is perhaps not so

well understood, in that, once the federal consumer product safety announcement is
made and therefore the mandatory standard is mandated at that federal level with a
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gazetted notice, there are several aspects of that which are not satisfactory for many
other reasons. Firstly, astandard in any timeis not afinalised document. Any
standard, | think you'll find - or most standards you'd find are living documents and
work in progress, only insofar as they should be reactive, or be able to take into
account developments along the way. So, therefore, the moment it's mandated, it is
already out of date, to a certain extent, and those many of you - hopefully most of
you in this room would understand how long it takes to get to a standard, the
finalisation of standard - it can take five, six years - and even right now the ISO
Standard which was devel oped back in 2000 and which we adopted around 2001, or
whenever it was, has already moved along quite considerably from that time; and
therefore it would be - while you don't want to just change federal legislation
willy-nilly and just because some standard has changed, there should be a capacity
for that to change more easily than having to go through the whole full process
mandating a standard from square one.

So | just wanted to make that comment that - because it does put at - | was
going to say it - because | don't mean it like that - it's not a satisfactory processin our
opinion that we have to go through atime constraint which is much larger than it
needs to be. We've even got a particularly good example of that which isthe
flotation standard - flotation and swimming aids and flotation toys. It's still
unfortunately based on a superseded standard; and | think that's largely to do with the
fact that, having just now said that it would be good to have the federal consistency
of having policy made at the federal level, they need to be resourced to do so, and the
only reason I'm sure - and in fact, I'm positive - that the only reason the flotation
standard hasn't been properly updated to current day isaresource issue. They have
to spread the resources around. So it'sal very well to say, "Let'sdo this," but if it's
not properly resourced, it's pointless.

| think that wasreally all | wanted to say on al of those things. Yes, because |
think that basically alot of the people this morning made very important comments.
The consumers Choice Association with their comment about the
Commonwealth-state split; | thought that their comments were well stated, and the
concept that administration may well have to be regionally focussed. | thought that,
when the New South Wales Energy Ombudsman spoke, to have any regulation - to
have a clear purpose and need - isvery, very important. Let'snot just do it for the
sake of it.

But the other point of that, which they did make, was it should be accessible,
which brings me to the other point about mandatory standards that | meant to
mention. When the Trade Practices Act and when the Consumer Product Safety
Standard is gazetted and it references the standard and particular part of the standard,
it doesn't actually tell you what's in that, so you have to go to get the standard itself,
in order to understand what it's referring to, and | don't think that makesit accessible
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at al. 1 would have thought that, when the standard is made at that level, the
regulation should include the part of the standard to which it isreferring. That makes
it accessible to both industry on the one hand but to consumers on the other; and we
think that that would possibly be a useful negotiation between government and
Standards Australia to be able to take that section from a copyright perspective and
put it into the legislation.

Luckily, when it was made mandatory, we actually got permission from
Standards Australiato copy that into one of our member bulletins so that my
members were well advised. Not everyone has a copy of the standard; let's not
pretend otherwise. Eveninindustry, they don't all have a copy because these rely on
thelir test houses. But ignorance is not an excuse, so therefore | thought it was very
important my members had an access to the specifics of the mandatory standard; so |
got permission from Standards Australia to reproduce that in my member bulletin.
So that's that accessible part of things; and | think that was about all. The
consistency - yes. That'sall | had to say.

MR FITZGERALD: Thanksvery much, Beverly. Asyou are aware - | mean, the
commission's previous two reports on Consumer Product Safety and on Standards
and Accreditation will feed into thisinquiry. It's not our intention to deal with the
majority of the issues that are covered, but we will use some of that material.

So, in your submission, I'd be very keen to if you could highlight the
recommendations in those two reports, that you think are particularly pertinent for
this particular inquiry.

Can | just ask atangential matter. In anumber of the specific industries, we've
seen the emergence of ombudsmen's offices, you know, in the utilities,
telecommunication, so on and so forth, and I'm not suggesting for one moment we
need atoy ombudsman. But what | am asking isthis; to what extent do you believe
that the current arrangements with the Departments of Fair Trading and Consumer
Affairsaround Australia are - how well are they performing in being able to resolve
disputes between your members and consumers? | understand about, you know,
their ability to require banning of products and all those; but just in terms of the
dispute resolution where problems emerge, have you got any views about their
performance in relation to those aspects, and is there a better system for dealing with
disputes between consumers and your members?

MSJENKINS: | really couldn't comment with any confidence in terms of full
knowledge, so therefore the comments that | make are supposition at this stage. My
office gets calls from dissatisfied consumers from time to time, and | give them two
pieces of advice - or no, | don't give advice. | give them two courses of action. One
isto contact the retailer from which they bought the product or the supplier if that is
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not satisfactory, because sometimes that happens when it's not one of the major
retailers, it's an issue for - the retailer doesn't take the responsibility, and there we're
not talking necessarily about members at this stage. The other contact is your local
government Department of Fair Trading.

So | do that with confidence, because | believe that the Departments of Fair
Trading are responsive in the main, but | have no more comment than that. | couldn't
do any quantitative statementsrelative to that. | haven't seen an upswell of issues
relative to complaints from consumers though, so it's difficult to comment any
further than that.

MR FITZGERALD: Thank you, I'll come back to (indistinct). Gary?

MR POTTS: Outside of the product safety area, which understandably is the focus
of your concerns as far as thisinquiry is concerned too, but outside of that area any
regulations that you think are unnecessary or excessive in your view, or could work
more effectively?

MSJENKINS: Anecdotaly, the review that was done relative to business
regulation and trying to benchmark that, it was done last year, my members were not
vocal into our association about that, because even although we said we would do a
submission if you wish us to, they were more vocal into their own, what they saw as
their business associations. Of course, |'ve done feedback in that area. | think the
government frankly has done some good work over the last few years with things
like the business.gov.au, a one-stop shop for lots of regulation. But itisstill a
difficult situation when you've got so much information with which to comply and
not really sure where to look for it; and alot of small businesses, particularly when
they're starting up, have great difficulties in working out what they're supposed to do.
And it'srather sad, and ignorance is not bliss for some people, and we do what we
canto assist. That'swhy I think that the business.gov.au initiative is very
worthwhile.

Having said that, | think one of - the good old three-lettered word GST was
horrifying for many small businesses when it was introduced as a concept, and for
many large businessestoo. But the government took a very open stance at that time
of making sure so much information was available through the Internet and it was
free, accessible, and they put on lots of workshops. So from a business point of
view, the more information that's made available easily and in sort of layman's terms,
the better. Sothat's- it's a general comment about business regulation and trying to
minimise it rather than maximise it, which goes back to alot of what we said earlier
today about disclosure and stuff.

MR WEICKHARDT: Outsidethe areaof product safety, what are the other major
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areas of consumer detriment or complaint around your industry? | mean, are people
complaining because a product doesn't work as advertised, or because they were
misled or deceived about what it would do, or - are there any systemic areas where, if
you like, the industry that you represent has a multitude of complaints from
consumers, apart from safety?

MSJENKINS: Safety iswhat we hear most about, but then toy regulation is so
regulated, if - that's a bit of tautology there, isn't it? But there's so much around
producing product for children because there's no point in us trying to harm children
in what we produce. Safety isthe big major concern. In terms of non-workability |
think you'll find it - when you're talking mainstream toys, the toys through the
regular retailers, et cetera, their reputation is on the line too. So in many ways, when
it comesto product safety and therefore the production of product and the
presentation to the consumer in the long run, they're hypersensitive to make sure it's
operational, and go to great lengths outside that - often the standards to which they
produce toys are even higher than they're required to do so.

There is an issue of, externa to the mainstream as I'm talking about, into -
through markets and through - I've got to say $2 shops. | don't mean to actually taint
the $2 shop franchise, but that style of operation where the care and attention to the
legitimate or the regular market isn't quite as high; and | would imagine that's where
thereisafair amount of dissatisfaction with product. But | would be very surprised
if peopletake it back, like they wouldn't take it back to a market, and take it back
when it's cheap pricing to start with, you may feel, "Well, | got what | bought."
Which brings into the issue in terms of markets et cetera the possibility for product
which isrecalled in another jurisdiction external to Australia managing to appear in
an Australian market.

So we're very - I'm very particularly conscious of keeping my members
updated with recallsin other countries, and through the member bulletin they get it -
onejust actually went out on Friday which talked about what happened in the US
recently, a couple of products that were recalled there. More often than not, not from
- it's not so much to not dealing with the standard, but because of unintended
consequences of use, even although in the toy standard - all the toy standards talks
about testing to foreseeable use and abuse, because that's an important part.

If you give akid aproduct like this and you test it like that and have it be
treated very gently, that's very sensible, but kids have a very bad habit of doing
things like thiswith it. So you've got to test it to see how robust it is, and therefore
that's what | meant by foreseeable abuse, that sort of stuff, so. Again, that's
anecdotal evidence, though, in terms of product coming into Australia; and often
that's when we work very closely with the Departments of Fair Trading, they come to
talk to us about that sort of stuff.

16/4/07 Consumer 495 B JENKINS



MR FITZGERALD: One of the things we looked at in the consumer product
safety report, as you're well aware, isthe general product safety provision. Whether
or not we examine that again is yet to be determined. But as| understand your
association at the time wasn't opposed to that notion of a general safety provision,
largely because the | SO standard already containsthat. Isthat correct?

MSJENKINS: Wed actually said there was no need for ageneral safety provision,
because the Trade Practices Act in itself hasit. Under Trade Practices Act, you will
produce no, what isit, no product - somewherein here, | haven't got the full one
here. Australias Trade Practices Act, actually there'sa comment that it has to be fit
for use.

MR FITZGERALD: Fitfor use, yes.
MSJENKINS: Soifit'snot fit for use- - -

MR FITZGERALD: And your interpretation is that the fit for use would cover
safety? That's the point of contention, of course.

MSJENKINS: Yes. | think that the hopeful catch-all of the general safety
provision was not shown to be so in the EU. In the European Union, where thereisa
general safety provision, it has been fraught with problems. | think | put thisin our
submission to you at the time, that interpretation has spawned up a whole new
industry with the lawyers. They've had to bring other legislation into play to assist -
the thing that | really hope that we don't get into is any new style of organisational
set-up. We don't want another Brussels, thank you.

MR FITZGERALD: Sojustinrelation totheway it's operating at the moment,
you're not getting a sense from your members that the consumer policy framework,
broadly defined, isin fact in need of significant and dramatic overhaul, other than
national consistency in relation to the standards and the orders that can be made in
relation to product.

MSJENKINS: Weéll, not standard - there's consistency on all levels of

government, basically. Clearly the focusis more on the product safety in general,
but there is an issue about all the different levels of legidlation relative to running a
business, that the red tape sort of issues can be problematic for people, but that's - I'm
not repeating anything that hasn't already been said.

MR FITZGERALD: That'sfine. Anythingelse? All right, thanks very much,

Beverly. That'sterrific and we look forward to your submission, but as| say, if you
can refer back to those other reports and just the key elements. It's not our intention
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to do arepeat of either or both of those, but the key issues we look forward to.
MSJENKINS: That'swhat | thought.
MR FITZGERALD: Thank you very much.

MSJENKINS: Thank you for the opportunity.
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MR FITZGERALD: If we could have Consumers Telecommunication Network -
you're here, that's terrific. All right. If you can give your full name and organisation
and position within that organisation.

MSCORBIN: Okay. My nameis Teresa Corbin. | am the CEO of the Consumers
Telecommunications Network.

MSWILSON: I'm Sarah Wilson. I'm policy adviser at Consumers
Telecommunications Network.

MR FITZGERALD: Good, thanks.

MS CORBIN: Okay, so CTN has provided you with some brief points, | note, but
we haven't done our full submission yet. We have done a bit more fulsome
comments than the ones we've provided to you. We've just outlined the comments
that we've provided to you in abit more detail, which we'll present as our initial
statement and we just want to cover things about what's good about the
telecommunications regulation. Obviously, our comments will be focused very

much on telecommunications regulation rather than the broader consumer protection
policy framework, and we think that telecommunications does provide a good case as
an industry-specific area.

So we'll make some comments about generic regulation and then also about the
ongoing need, we think, for some telecom specific regulation. We've done alot of
work in self regulation representing consumers, so we want to make some comments
about the effectiveness of self regulation and also about how to cost consumer
protection and the need to get a bit more balance as far as costing out the benefits for
industry versus the benefits for the demand side. We've got some points to make
about the policy tools and transparency in relation to policy decisions and we also
have some points to make about enforcement and particularly we want to make some
points about what sort of things we can do in relation to vulnerable consumers.

That's particularly in the area of information for consumers but also in relation
to some practices that we feel warrant stronger regulation, so in the area of
misleading claims and also we've got a number of examples of areas where
regulation doesn't seem to be working aswell. We also want to talk about funding
and resourcing for consumer involvement and participation, okay. So that's the
general overview. Sowhois CTN? We're anational coalition of consumer and
community organisations and we represent community interests in the national
policy arena on telecommunications i Ssues.

Our focusis on better access, better quality of service and affordability of
telecommunications services for residential consumers, so we don't represent small
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business or big business, although obviously, some of our members operate small
businesses from home. The area becomes particularly murky when you're talking
about farmers, for example, people obviously whose residential use mixes with their
small business use. We don't differentiate in that case, we still represent those
consumers.

Our members include national and state-based organisations. They focus on
representing consumers from non-English speaking backgrounds, deaf consumers,
indigenous people, low income consumers, alarge number of people with
disabilities, pensioners and superannuants, rural and remote consumers, women and
consumersin general. Our last membership survey revealed that our direct
constituency is approximately one million Australians, many of whom are those
identified as the most vulnerable to social, cultural and economic disadvantage. So
that gives you a general idea of where we're coming from.

Now, just to start off about talking about some of the good things about
telecommunications regulation. Asyou're aware, we have some very specific acts
that go above and beyond the Trade Practices Act as far as consumer protection, and
that is one of the very positive things about telecommunications regulation, that
consumer protection is actually embedded into a specific act called the Consumer
Protection Standards Services Act, and in that issues of safety in relation to product,
issues of redress in relation to having a specific ombudsman scheme, so a
Telecommunications Industry Ombudsman, the universal service obligation, so a
notion of wherever you live in Australia, you should be able to get a telephone
service.

The matter of customer service guaranteesis also outlined in that legislation
and also thereis place made for codes of practice, so for consumer protection and
there's a specific section and that section actually underlines that consumers must be
apart of code development and must also sign effectively a certificate of mandatory
consultation at the end of any development of acode. So you can see consumer
consultation is embedded in the regulatory process and we see that as a very positive
thing. And also inthe ACMA, the Australian Communications Media Authority, and
the act that created that regulatory body; it is mandatory that they have a consultative
structure.

So you can see that consultation is fairly well embedded. One of the things
that comes back time and time again is a highlight of the telecommunications
regulation from our membersisthat the TI1O, the Telecommunications Industry
Ombudsman functions very well. Whilst thereisalot of support for a one-stop shop,
we would prefer there to be one communications ombudsman, rather than having to
go to various different bodies, the TIO or the Telephone Information Services
Standards Council, is another example of a body that deals with 1-900 complaints, or
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ACMA, inrelation to radio and communications complaints and there are mobile
tower complaints, as another example.

Rather than having to do that, we'd really still prefer to have a one-stop shop.
We recognise that that's quite difficult but with the ongoing convergence of more and
more products and services there is a greater need than ever to make it very
transparent and easy to see how consumers can complain. So moving on to the issue
of generic regulation. We do think there's an ongoing need for strong generic
regulation and thisis particularly relevant to the telecommunications industry
because of the fact that we have so many new services and products being developed
all the time, which test jurisdictions constantly.

So most recently we have had the example of mobile content services or
information services on your mobile phone, falling between the cracks of the
Broadcasting Act and the Telecommunications Act, and ultimately, before codes of
practice guidelines, before any regulation was made specifically in that area, the only
thing that existed was the Trade Practices Act, and you know, where you could apply
various other codes of practice and whatnot, but it wasn't across all areas of that
particular type of product and service.

So we think that there's still a great need, obviously, where we can draw
similarities across other industries, there's alot of strength in having generic
legislation. We do think there's a couple of areathat the TPA could be strengthened
in but we've already put submissionsin on several penalties earlier thisyear or last
year. Yes, so we've thought a bit more about that, which we'll put into our
submission. Asyou know, a couple of areas that could be strengthened, but we still
believe there's a need for telecom-specific regulation and our members are very
strong, particularly about the issue of the essentialness of telecommunications
services, and we think that's probably the biggest argument, the strongest argument
for having generic regulation.

We have alot of membersthat feel that the universal service obligation doesn't
fully address the need to ensure that telecommunicationsis actually an essential
service. The universal service obligation is open to alot of interpretation in some
areas, and it doesn't cover, obviously, somebody who's choosing not to use a service
from Telstra, who is the universal service provider.

So we had a consultation a couple of years ago across the whole of Australia,
and the one thing that came out strongly that consumers really wanted was that they
actually wanted essential service legislation for telecommunications. They want it
treated like the other utilities, which is very interesting and, in particular, people are
concerned because they don't want their telephone service disconnected so they can't
connect to emergency services. So, you know, it becomes - telephoneisalifelinein
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many instances.

The other thing about specific regulation is that the other necessary protections
that are there at the moment, like universal service obligation, the customer service
guarantee, Telstra's licence conditions that are very specific, with low income
measures, with measures for priority assistance for people with disabilities or people
with medical conditions. Those sorts of regulations wouldn't exist if you didn't have
the Telecom-specific. And we think that there's also, obviously, no room to do some
improvement in those areas. However, you know, there's a clear argument to having
those, because the services we're talking about are quite substantially different to the
types of services that we're talking about in other industries.

Another thing about our specific regulation is that we have codes of practice, of
course, and that specific telecoms regulation allows for those codes of practice, and
most of our consumer protection, apart from the overarching universal service and
customer service guarantee and the TIO, is actually covered by codes of practicein
our industry.

Generic legidlation doesn't also cover the issue of quality service adequately.
Consumers have been very critical about how quickly industry will address issues of
quality of service, and in many instances that's regardless of whether it'sin their best
interest or the consumer's best interest. A good example of thisis- and thisisalso a
good example of a new kind of service that's not regulated very strongly at al at the
moment - isthe new Voice Over IP services. | don't know if you're aware of these
services, but they basically use adataline on which to provide a telephone service.
So they're significantly different to the telephone, the plain old telephone service
we're used to.

At the moment the general belief isthat we should let innovation drive this
particularly new market, and initially we were quite strong about basically having a
specific code of practice that dealt with consumer protection just on Voice Over IP
services, and we actually conducted a survey of membership, and we came out with
the fact that half our membership thought that it should be stronger regulation, and
the other half thought - thought that there shouldn't be any regulation at al, which is
guite an interesting outcome.

But the thing that has come from that and has developed as, you know, our
understanding of this particular service has developed, isthat thereisareally big
problem with fault rectification, and at the moment thisis unresolved. Y ou've got
small playerswho are quite - who are reliant on large players, so Voice Over IP
providers being reliant on I SPs, Internet service providers, to provide a certain
quality of service or to provide part of the service but not all of the service. And so
there are often arguments about whose fault something actually is, who needs to fix
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what. So we actually think there's quite a strong argument for an industry code of
practice, not just to protect consumers, but also to ensure there's no anti-competitive
behaviour. So it's about, you know, levelling the playing field, and | think that's a
very good example of where it's about balancing.

Talking about the effectiveness of self-regulation, that's a key question for us.
CTN gets asignificant amount of its funding specifically to participate in the
communications alliance, which is the body, the industry body that devel ops codes of
practice in the telecommunications area, and it's quite clear that alot of our members
do believe we've had some significant benefits from self-regulation. But | think
where it actually comes down to whether or not self-regulations works is when we
look at the accountability, you know?

The words are adl very fine and good on the paper, but then how does that flow
through, you know, how was that enforced, how do we check whether there's a
problem, where do the complaints come through, do they just come through to the
TIO, are they the people that are actually able to complain, what about the vulnerable
consumers that don't complain? So there's a problem when it comes to actually
talking about the accountability related to self-regulation, because self-regulation in
itself is not a problem, it's actually how you then use the tools that are produced or
the policy tools that are produced from self-regulation.

The other difficulty that we find with self-regulation is that it's often difficult,
once again, because of the emphasis on evidence based, the need to have evidence
based regulation. It's often difficult to prove that there's actually a problem or that
there's aneed, and thisis because we're very stretched as far as our resources go to -
we don't collect complaints, we don't - even if we get acall from a consumer we refer
it on. You know, you might assist that consumer in how to make that complaint or
something. But, generally speaking, we're not a complaint-handling body, so we
don't collect case studies, and we don't have the resources to do research, and nor in
some respects should we, because possibly we need to have a more independent
body to do that.

So thereisalot of question about, you know, where are the problems, how big
they are, what we see as anecdotal, isit - you know, is that evidence of a systemic
problem or not? And then, even after it's quite clear that thereis abig problem - one
good example is when we knew we had a big problem with contracts and unfair
termsin the industry - even then it's quite difficult to actually get our views heard as
far as, you know, ensuring that the strategic direction of the communicationslineis
actually, you know, has said in it, "Right. Okay. We're going to have a code on
contracts, we're going to address this problem.”

Y ou know, it's quite difficult for us to be heard in that regard, because we
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haven't got the full evidence base, and the contracts example is a good one, because it
was only after we had support from the minister's office, Victorian Consumer

Affairs, al the consumer groups were on the same page, and you had pressure from
al different directions, and from the regulator as well, to produce a code of practice
that we actually got a code of practice. So, you know, you shouldn't have to go to
that length when it was clear, through the statistics and complaints, statistics from the
TIO, that there was a problem.

Okay. So the other thing about self-regulation that'sin issue, asfar as
accountability, we think isthat it can lead to real inconsistencies. At the moment
we've got six - well, there's actually a huge number of code of practices - but we're
trying to bring six of those consumer codes into one document, and the amount of
overlap, the amount of definitions that contradict each other, it's actually ended up
being a huge task, it's cost an awful lot of money in legal drafting, and it's taken an
awful lot of time from consumer and industry representatives to ensure that you have
one document. But the redlity isthat it was self-regulation that created all of these
documentsin thefirst place. So, you know, perhapsif it had of been government led
then you might have had more overarching perspective, | don't know, it's just one
view.

Okay. So talking about the cost of consumer protection. We think there needs
to be more attention paid to the cost of poor, ineffective consumer protection. You
know, there'salot of talk about the cost to industry, and rightly so, but we'd just like
to see more balance, and we'd like there to be more about the benefits of consumer
protection both to industry and consumers. At the moment the only real measure of
that in the telecommunications industry is done by our regulator, and they produce
something called the Communications Report on an annual basis, and they talk about
the benefits to consumers, they talk about price savings and fast Internet, and
improvements to quality of service. Yet there are - there's only dollar estimates for
small business, GDP and employment. But we don't really have a dollar value for
the consumer protection or for the consumer benefits, and | think that, you know, it
would be good to focus alittle bit more on that, and it's definitely an area that
perhaps some of the - some funding dollars, some research funding dollars could go
towards.

Okay. And the other thing, too, is that we think that this consumer policy
framework with you actually is areally good opportunity to get some more balance
in that equation. Okay. And talking about policy tools. We think the policy tools
utilised by the government need to be better considered, and there's a huge problem
for usin Telecoms because we are down to - we have to try self-regulation before we
try anything else, and as we all know, self-regulation works really well in some
instances but not in al instances. We've recently had an example of something that
was going to be a code of practice. Thiswas acode of practice that was going to

16/4/07 Consumer 503 T CORBIN and SWILSON



deal with personal information.

So it wasin relation to the governance of something called the Integrated
Public Number Database, or we call it the IPND in the industry, and that's where all
our phone numbers are stored. There has to be one database so that we can change
providersreadily and easily. This database, the code of practice that wasto govern
this database, was being reviewed and agreement wasn't being met particularly in
relation to public number directory providers and how they usethe data. So, in the
end, the regulator moved to create a standard because it was felt that there had been
industry and market failure to deliver a code and that was two and a half years ago.
Now, since then, at the end of last year, legislation was actually introduced in
parliament to deal with this so we actually skipped the standard phase and went
straight to legidlation.

There wasn't any consultation about that, we just actually suddenly heard that
the legislation was being read in parliament which was quite an unusual step and |
understand it was quite special in many regards. But the thing about that isthat it
wasn't really transparent how the policy decision was reached or, you know, whilst,
you know, much of what was in the legislation we supported, we felt there was some
clear areas that we could have added value if we had been consulted.

So, there's abit of amismatch of understanding between how do you determine
when the market has actually failed and when can you actually say before you even
start down along, lengthy, costly, resource-intensive process of self-regulation, when
do you actually decide before you start that actually the thing you're trying to
regulate is not conducive to self-regulation and we've had some very good examples
of self-regulation working wonderfully; mobile number portability; and local number
portability. When they were introduced, there was alot of support from all the
industry participants and it was avery effective introduction and the codes worked
very well. That's because there was alot of market incentive for it to happen. There
wasn't alot of - everybody needed mobile number portability. Everybody saw there
was profit to be made and everybody saw there was going to be a benefit from the
consumers right through to the industry.

But when you've got something which is actually going to put what might be
seen as aregulatory burden on industry, then it's like pulling teeth or, if you have,
and the contracts code was an example. Another onethat is very difficult and not
conducive to self-regulation isin relation to a new service that might be very
competitively charged. So, some of these new data services, ADSL, some of the
codes that have related to access to the wires or the copper wire, the network, have
taken along time - there's been alot of blood on the floor and they haven't
necessarily produced a great outcome.
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So | think that there is actually some - we could actually dig down - we've got
enough examples in our industry now to see whether something is actually conducive
to self-regulation before we start and | think you could actually do quite agood
analysis of that now. Okay, so, we talked about transparency - and enforcement.
Enforcement clearly isakey issue for us. We've got alot of difficulty taking a step
from, right we've got clear T1O data that says there's a big problem in a complaint
area, there'salot of code breaches or whatever. Taking that to the next step, whichis
the regulator undertaking an investigation and from there, moving towards some kind
of enforcement action. In actual fact, snce ACMA has been created, we have not
had one direction in relation to telecommunications and we're talking nearly two
years since they've been in existence.

On the contrary, as far as broadcasting goes, every couple of weeks we see a
list of mediareleases that come out saying, you know, breach of the broadcasting
code here, breach of, you know, every, you know, all the different lists of breaches
that occur and thisis not happening in the telecommunications industry and there are
clear examples of areas that are not working, that there could be investigations going
on and we'd just like to see alittle bit more of that happening. A classic example of a
problem was a thing called the missed call marketing scam last year where
consumers would receive a phone call on their mobile and, asalot of uswill do if we
receive a phone call especialy consumers who choose not to have a message bank,
they'll just ring the number back to find out who it isand, asit turned out, the service
was not, it was not alegitimate service and, basically, as you were calling it, you
were generating revenue for them and only to hear a marketing message and you
paid to hear that.

Now, we made complaints to a number of bodies, the ACCC, ACMA. None of
them was prepared to take up the matter because they've, it wasfelt it was out of
jurisdiction. We then contacted the Minister and, eventually, ACMA took some
action, which shouldn't have gone that far, which should have been acted upon
immediately. There were, you know, | don't know how much revenue was made by
that particular scam but there was obviously money made that was never
recompensed to consumers and these sorts of new type services that are challenging
and make alot of money very quickly are happening al thetime. So, there'sabig
problem with jurisdictional gaps and overlaps because of convergence and that
probably |eads into the whole issue of information for consumers.

| note that the issues paper that you've put out, the discussion paper, covers
information and talks about behavioural economicsin quite abit of detail. | guess
our biggest message with information is that, ultimately, you know, it's great if the
consumer can get it in time and it's preventative. That's wonderful, but we note that
there'salot of consumers that don't take notice of the information until they actually
need it and that also the information needs to be skills-based and building skills
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rather than just providing information. So, you're actually empowering the consumer
to do something about it.

There's a classic example at the moment, | think, that doesn't, it doesn't just
require the safety nets, it doesn't just require information, it doesn't just require
legidation and that's in relation to fraud and | note that example was given in the
discussion paper aswell. There's avery good example of an education campaign
that's being ongoing through March called Scam Watch. | don't know if you're aware
of it but the one good thing about that campaign isit'sinvolved all the different
parties. It'sinvolved industry, government and consumer and community
organisations and | think it's been very effective.

Another one that we're starting to support in the telecommunications space is
done by the Communications Law Centre. They've developed a portal called Fair
Tell and the idea being that, you know, you have one reliable trusted source of
credible information and that people know, you know, become aware and know that
brand and they go to that placeto find it. Previously, our regulator used to provide
thiskind of service but, | mean, obvioudly, there'sarole for industry because there's
arolefor information to be at point of sale and there's a'so arole for community
groups because they have distribution networks. They don't have the money to
produce the glossies but they can get it out to people.

So, just finally, some comments about vulnerable consumers. We really think
there's aneed to clamp down on misleading clams. There'sabigissuein
telecommunications at the moment about advertising services that are capped or
unlimited. 1'm sure you would have seen these ads yourself. The problem with these
campaignsisthat, quite often, the services aren't unlimited. It'sonly in the fine print
that you find out they're not and there's exceptions and disclaimers and usually,
because of this doublespeak, the consumer gets quite bamboozled and they end up
with an unexpected high bill. And the thing that's difficult about this particular
matter isthat it doesn't matter how savvy a consumer you are, just about everybody
we know knows somebody who's been caught out with an unexpected high bill of
some sort.

So, basically, in thisregard, because these are new kinds of services that we're
signing up for, they're new ways of describing services, they're using language that
most of us don't understand, then, you know, the exceptions are written in acceptable
users policies or even on documents that are downloadable only on the Web that you
actually find that everybody ends up being a vulnerable consumer. It's not just, you
know, somebody who's not speaking English well or maybe an older consumer or a
person with disabilities who's blind and has to have the information read to them.
Actually, everybody ends up being in the vulnerable category. And so that, once
again, comes back to the need to strengthen the regulation to protect consumers.
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And then the final point | want to make isjust that we do need some better
funding for research and representation. At the moment, CTN isfunded on an
annual basis via a grants scheme that's administered by the Department of
CommunicationsIT & the Arts. Our funding has gone down on an annual basis over
every year for the last nine years because, basically, the fund that we get funded from
remains the same amount but more and more organisations apply for the funding, of
course. So, there's an enormous need, considering that we respond to more and more
requests for opinions and views, to resource this consumer participation properly
and, at the moment, there's huge shortfall.

We've actualy written up alist of points which well put in our submission
proper which summarises the issues that we've gone through, but, probably, just to
talk specifically about the vulnerable consumers issue again, we think there needsto
be some more work done on informed consent and selling practices. That's adefinite
gap asfar asregulation or even - it's a definite need, as far as some improvement
goesin the industry, whether you do it through licensing or through legislation, or
through a code of practice. There arealot of different views.

We aso think that there's still some room for the telco providers to come
underneath the uniform credit code, because at the moment they're not considered to
be credit providers and this causes problems as far as unexpected higher bills, and it
also causes difficulty when it comes to things like default listing.

We till, even though we've got amodel - even though we've got a contracts
code, we still think it would be really useful for consumers to have a model contract
in telecommunications. We know that there's lots of different products. We know
that it'sdifficult. But if you had a standard like you have in the real estate industry,
the motor industry - a standard contract that people knew what they were signing in
plain language. Then okay, you can still have attachments like you do in real estate -
no dogs alowed, or whatever. But, you know, you can have the attachment which -
the schedule that goes through the specifics of your kind of service, but a model
contract would go along way to ensuring there was more consumer confidence in the
telecommunications industry.

We dso think there's still room - on a state-by-state basis, we have different
types of cooling-off periods for different types of services. Thereisadefinite
opportunity for some consistency there. But yes, that's pretty much what we've got
to say for the moment. We welcome any questions.

MR FITZGERALD: Thanks, Teresa. Yes, that'sfine. Thanksvery much. |

mean, there are obviously some similarities to those who have made submissionsin
relation to energy, you know, about electricity and gas, but there is a'so some
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divergence - largely because of the complexity of the products and the convergence
issuesyou raised. So yes, I'm sure we've got quite a number of questions, so | don't
know - Philip, do you want to start off?

MR WEICKHARDT: You actually made aquote | was looking for this morning,
about the fact that T10O highlights the same code breaches year after year, and yet

nothing seems to happen. Why isthis, and what do you think should be done about
it?

MS CORBIN: | think part of it has got to do with the fact that we've had change on
aregulation level, you know. We've gone from the Australian Communications
Authority to the Australian Communications and Media Authority, and so to befair |
think there has been a certain amount of changeover time and, you know, settle-in
period. But even outside that, you - | mean, there'salot of pushback, obvioudly,
from industry and alot of pushback saying that, you know, there are different
reasons why there are breaches at different times. And there'salot of questions from
the industry about how reflective the T1O statistics really are of problems, and so |
think that's probably why the TIO has moved towards developing policies on
systemic complaints and things like that, so they have tried to approach it from a
different perspective.

But in alot of ways, the TIO has actually ended up functioning like a
guasi-regulator, even though they actually aren't. They've been forced into the
position of putting out policy statementsin order to try and influence and control
industry behaviour. So, you know, | think that's a shame. | think there's a reluctance
from the regulator take action that may be perceived as premature. The Australian
Communications Authority, so the predecessor in the telecommunications base to
ACMA, actudly did put out a direction once on Telstrain relation to an
advertisement that they felt was a bit misleading - so the use of an asterisk and then
In an incorrect manner, or something - and whilst Telstra disagreed with the
direction, they actually did remove the advertisement and change the subsequent
advertising. So obvioudly, it's proven to be an effective mechanism.

So | don't fully understand the reluctance. We've actually recently written to
ACMA and requested that they take action in relation to unfair contract terms and
breaches that were publicised in the TIO talks, so it's a public document or
publication that's come out, that said that there were unfair termsin many Internet
service provider's contracts, and these related to the limits - unlimited, and all that
sort of thing, and that there had been a change in the acceptabl e usage policies that
had related to how much download people had, and some consumers had not been
fully informed as to how this might affect them.

So we've actually contacted ACMA, and we understand that they're starting to
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do an investigation now about that, although they haven't made any public statement
about that. But you know, like | said, there's along process to go through and | don't
feel that a consumer organisation that's very poorly resourced should be the
organisation that's actually asking for that enforcement. We should actually just see
that it's happening.

MR WEICKHARDT: The ombudsman from electricity and gas this morning were
making the point that it does take time, but they made the point that over time -
perhaps within the background, athreat of regulation - the industry generally they
had found responded, because it was in their interests to respond. Now, have you
seen, you know, trends of that occurring in telecommunications - - -

MSCORBIN: Yes.

MR WEICKHARDT: ---andperhapsif | could just add to that, you said it'sa
pity that the TIO has been, if you like, forced into suggesting regulatory solutions or
guidelines, but why isthat a pity - if it works, if it produces a good result, or why isit
apity?

MSCORBIN: | guess!'djust liketo seethe industry be more proactive from the
start, | suppose. But just in answer to the first part of that question, which wasthat is
there examples of the industry actually stepping up to the mark before thereis
regulation. We did see some improvements with the contracts issue with some
providers, although they didn't necessarily go al the way, or perhapsit wasjust it
was taking along time, and | think you might be aware that Consumer Affairs
Victoria actually took AAPT to court, in relation to contracts.

Eventually, whilst it was found that they did have unfair terms, the outcome of
that hearing basically accepted that AAPT was going through a process of
improvement already, and so that was taken into consideration. So yes - | think, you
know, there isthe time delay, thereisall of that sort of thing.

One thing that worries me, though, in relation to leaving it up to the standard
commercial incentive for, you know, basically practices to improve because the
market demands it, the one thing that worries me about that in the
telecommunications space is that you have more and more new services that come on
board, and some of them are real fly-by-night type services; particularly in the
mobile information space. They will offer a new kind of service, maybe a new
sidekick, something like that. They'll make their money, they'll make their dough
within the existing regulatory framework, and they'll close down and go before any
problem can actually be identified.

That isareal concern, because whilst any individual consumer may only have
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a$20 to $50 detriment - maybe a few hundred dollars - by the time you add that up
on a couple of thousand customers, then that's just appalling, you know. That's
shocking that people can actually do those kinds of scams, and basically walk away,
you know, with afreeticket. So that's what concerns me, is that we're actually
talking about different time frames in the telecommunications area, and you know
with your standard telephone service probably that does work to a certain extent. But
with the newer servicesthat are coming on board every day - you know, all sorts of
different games that kids can download, and they're even more vulnerable than older
consumers because they're not aware of what their basic consumer rights should be.

Soyes, it'sadifficulty. It'sadifficult question, because it sort of basically says
that yes, innovation is great - we all want new services and we want to try new
things, but we want to be able to do that within a safety net. That isadifficult
challenge, and how do you do that when you're actually trying to regulate for
services that don't exist at the moment? It's a problem.

MR WEICKHARDT: | agree.

MR FITZGERALD: Sorry - canl, just following up on that. Y ou made a
comment before, | think, that the ombudsman needs to be expanded in jurisdiction to
cover al of theissues.

MSCORBIN: Yes.

MR FITZGERALD: And ! presume the same appliesfor the regulator. Just
explain to me - as we get this greater convergence between telecommunications and
mobile information - all of these other things that we've heard about through this
inquiry so far - isit possible to actually create a single regulator, asingle
ombudsman, a single regulatory framework that effectively cover this now very wide
and complex range of products and services? Have you been able to identify how
wide this jurisdiction would need to be? At the boundaries there'll be always gaps or
- but isit possible to actually design that?

MSCORBIN: Okay. Well, first of all, ACMA actually does cover the breadth of it
now because they've got charge of the Broadcasting Acts, the Telecommunications
Act and the Radio Communications Acts. So the fact that we have a converged
regulator, and obviously only new, not even two years old yet, is a huge step
forward. The next thing that we're all looking into the future at is areview of the
legislation, and the view is that all the different legislation will converge into one act,
which will be very interesting because you could end up with something - an animal
that's even worse than the animal s that you have.

So there'salot of concern from consumers about how will consumer protection
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actually, you know, basically make that shift, you know. Will it dilute? How will
we actually deal with the whole issue of convergence given that we still actually
want to have some form of auniversal service obligation, and how do you fund that
going into the future when the profits are really diversified across so many different
areas now compared to what used to be afixed telephone service and you could
subsidisein less profitable areas. It's not that simple any more. Also, of course,
we've got an awful lot more providers than we used to have, just Telecom.

So thereisthat issue. Inrelation to - the Department of IT and
Communications and the Arts basically is already taking care of all of those spaces.
So asfar as the policy view goes, we've got the overarching. Soit'srealy only in the
area of redress that we have the problem; and at the moment what happensis - and
I've actually spoken to ACMA because they did a small survey recently where they
went around to the different consumer affairs bodies in the different states, and they
had a set of 10 questions that several of us put into, to test if a consumer asked on
this particular issue who would they be referred to.

It turned out that there were actually gaps. There were some that didn't get
referred to anybody. There were some concerns that the consumer affairs officials
didn't know who to refer to. So there was huge problems, and I've actually spoken to
ACMA and they've said that we can include that in our submission, so well provide
that information, because it's very interesting. The key problem area has turned out
to bein relation to bundled services, which is another thing you've identified in your
discussion paper. The TIO has arrangements with some of the other aternative
dispute resolution schemes, so banking, and | think they have it with - I'm not sure
who else - Privacy Commission.

So if there is overlapping concern - and also they have one with TISC. If there
is overlapping concerns or if it's an issue that is more related to their dispute
resolution scheme than the TIO, then they'll do areferral. If it's an issue that the
consumer goesto the TI1O, is unhappy with the result and then goes to the Privacy
Commission, the Privacy Commission will stick to the TIO's decision on that matter.
So you don't get the forum shopping. So there are some things starting to happen in
that regard.

But as far asjust talking about specific telecommunications services that are
not being looked after properly, we had a big problem with mobile premium services.
The T1O has now decided to hear complaints under the new scheme that's been set up
in relation to mobile premium services, so these mobile content services, if it'sa
billing complaint. If it relatesto the content and it's, you know, about classification
or something like that, then it will get referred to ACMA, who deal with Internet
content problems and things like that, and also obviously television broadcasting
content problems; so trying to bring all the content issues together in one space.
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If it'saradio communications problem it goesto ACMA. If it'sapay
television complaint we have a problem, because basically you can go to Consumer
Affairs, generally speaking they'll only take so much of the complaint. So we've
actually made severa representations over a number of yearsto ask for pay
television to be incorporated in the TIO's jurisdiction.

MR FITZGERALD: Sothereswork being doneto try and bring it together?
MSCORBIN: Thereis, but there'sthis- - -

MR FITZGERALD: Andyou'regoing to try and highlight that for usin our
submission. But - - -

MR WEICKHARDT: Handsetsistill, | understand, sort of in a completely
different - - -

MS CORBIN: Handsetsis Consumer Affairs, yes.

MR FITZGERALD: Butfrom your point of view going back, you think you can
in fact have aregulatory framework, aregulator and a dispute resolution that broadly
brings all of that together in aworkable fashion?

MSCORBIN: Yes, | think you could. | mean, even if you did it by having - |
mean, | redise that - - -

MR FITZGERALD: No, that'sfine, you've answered my question. We'l leave it
for a second, otherwise we're going to run out of time.

MS CORBIN: No worries.
MR FITZGERALD: Gary?

MR POTTS: My impression in listening to your presentation is that even though
you said that there's scope to improve the generic regulation, the industry depends
very much on specific regulation. 1'd be interested in your observations on whether
you see that continuing in the future. The nature of the industry is such, the
complexity of it, for instance, perhaps like the financial industry, for instance, if it's
inevitable it will continue in that way, and to what extent do you think that the
situation has emerged because of perhaps some weakness in the enforcement of
generic legidation, for instance, as away of dealing with some of these issues. In
other words, has the way the system evolved in some way reflected perceived
inadequacies in the generic legislation framework we have, particularly in relation to
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enforcement, for instance?

MS CORBIN: Yes, | don't think that's the reason it's evolved. | think the reason
that we've had specific industry regulation evolve in the telecommunications space is
because of the technology, because of the use of the technology, and the fact that,
you know, we want to preserve that as being, you know, something important and
valued, and no matter what we want alifeline, al those sorts of things. Those things
are quite outside the jurisdictional ambit of the Trade Practices Act that deals with,
you know - | don't think fit for purpose really coversit, which would be the closest
thing in the Trade Practices Act to it.

Obvioudly, you know, there's some - probably the areas of overlap closest are
in relation to misleading conduct and selling practices. In many respects, | think if
you analyse that closely, possibly it could be because of the fact that the Trade
Practices Act in its generic nature can't deal with the specific types of selling
practices or services that you're going to - the complexity that's going to be conveyed
and communicated in those sorts of transactions. So you know, | think that's
probably why you've ended up with some very specific stuff.

In contracts, certainly it was because of the fact that the industry had grown up
practices that were very, very complex as far as the types of contracts they were
developing; and | believe Telstra's contract, if you print it off the Web, is actually -
weighs 3 kilos. So you know, and their argument for that is that they need to have
some very specific thingsin there. | think, you know, that goes both for consumers
and for industry. So you know, that goes both ways, you know, we'd al like the
contract to be smaller.

But | think the point there is that ultimately there is going to be some very
specific things about telecommunications services from a consumer protection level
and also from an industry perspective that are going to be, you know, very different
to what actually can be covered by the Trade Practices Act. So | do think that you're
aways going to have to have some specific legislation. Whether or not that will
need another analysisif they bring all the acts together, | don't know; it probably
will.

MR POTTS: Do you seeany risk that if thisindustry continues to evolve in terms
of its technology, becomes even more sophisticated and complicated in some
peopl€e's eyes, that specific regulation will have to keep pace with that, and you'll just
get on this sort of escalator, if you like, and it will just be more and more regulation
because you can't deal with it in a generic way?

MS CORBIN: 1 think thereisarisk to that, and that is already happening to a
certain extent, and you see that the policy tools that have been used have expanded.
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We used to just have legidation, codes of practice. Now we have al sorts of types of
guidelines. We have mandatory codes and voluntary codes, and we also have
schemes which are neither codes or guidelines, but in many respects mandatory and
in other respects voluntary. So yes, we're already on that escalator, which | think is
very, very difficult.

So you know, that's why | don't think we should remove - you know, you
shouldn't have a Trade Practices Act and then have telecommunications industry
completely exempt to it. Y ou can't have that, because like | said you're always - you
are going to have new services that don't - that fall between the cracks that are going
to rely on that general - and even the specific regulation is built up on the basis of
that generic legislation existing.

MR FITZGERALD: CouldI ask aquestion. It strikesmethat in thisareathereis
apoint where you reach a catastrophic failure; and that is when you've got - we
aready know, one of the providerstold us that a mobile contract is already 500 pages
long, you've used your 3 kilo level. AsGary said, the desire being driven by various
forces to continuously respond by regulation, whatever it is, practices, there must be
apoint where you say there's got to be a different way.

MSCORBIN: Yes.

MR FITZGERALD: | noticed you made the comment that the seven codes of
practice, or whatever they are, are going to be merged into one; and | would have
thought that's sensible, if it's doable. But are we - isit a point where we're actually
using instruments to achieve objectives when you should be using another suite of
instruments? In other words - let me be clearer. If the regulator had strengthened but
more generic powers across this jurisdiction and was prepared to be proactive in the
actual prosecuting of those generic powers, would you need this extraordinarily
proscriptive regime - whether it be by industry codes or by regulation, just putting
that aside.

MSCORBIN: Yes.

MR FITZGERALD: Becausethisisan industry that seems at some point has to
collapse under it's own burden.

MSCORBIN: Well, yes. And | mean - but the example of information has been
given asagood one. And even | can't deny that it's completely out of control asfar
as, you know, where your regulatory burdens are because basically in every second
determination or code or whatever there's something that says, "And you must
inform consumers', blah blah blah. But ultimately the point is that you must inform
consumers, and shouldn't that actually be there as atenet over the whole lot of it,
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rather than having to have it at every singlelevel. And | guess we as consumers
wouldn't feel so precious about that if we actually saw that there was some
compliance with that. Y ou know, so there was that real commercial interests actually
delivering, commercial incentivesto deliver that information properly.

| guess the one thing | wanted to say about the proliferation of regulation is that
it seemsto be that what happens is that there's a problem either from the industry or
the consumer's perspective, then you get some regulation to deal withit. But then
what happensis you get some pushback from industry saying, "Well, no, you can't
regulate us in this regard because of these reasons’, so you end up having exceptions.
And then the consumers come in and we argue for, "Well, if you're going to have
those exceptions then we need these things', which just adds to the problem. Soto a
certain extent | think what you're saying about a stronger regulator having more
jurisdiction over - and willingly enforcing that, certainly seemsin theory that it
would work alot better.

Whether or not this review of legislation in 2009 that they're talking about, the
communications review, will actually deliver some more consistency across the
board or not - | certainly hope so. It's happened again. But, yes, it isarea difficulty
because at the moment we have areal - we have huge gaps, alot of regulation and a
lot of inconsistency and very little if any enforcement.

MR FITZGERALD: Canl just push the point. Why do you think - apart from -
maybe not apart. | acknowledge the technological changes and the rabidity with
which that's occurring is adriving factor. But here you do have a high reliance on
self-regulation, some version of it at least. | would have thought in a self-regulatory
environment the pressures would have been to reduce the level of complexity of
things that industry has to deal with, but in thisindustry it seems that everybody is
quite happy to continue to go down this highly proscriptive, this extraordinarily
proscriptive approach. Isthat afair assessment - - -

MSCORBIN: Yes.
MR FITZGERALD: - --oram| missing something in this?

MS CORBIN: | don't know if people are happy to do it because it's actually very
difficult to get a code of practice to happen.

MR FITZGERALD: Right.
MS CORBIN: Soinitially there was a big flurry of activity to produce all sorts of

codes of practice: technical, consumer, operational. Now it's a case of the only time
aconsumer code of practice will occur isif thereis some form of direction because
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of market failure. But the reality is, you know, we aready went - we already started
down thistrain of having multiple codes of practice so each time they're reviewed
they become more complex. So the framework was already set up like that from the
outset. We've actually talked about having some sort of charter of communications
rights which might sit over the top, and we've got a conference of our membersin a
months' time to actually ook at that concept and see whether there would be some
kind of overarching thing that could talk about consumer protection in that regard.

MR FITZGERALD: If youwereto do that would you be able to get rid of any of
the current?

MS CORBIN: Potentially, yes. Potentially, yes.

MR WEICKHARDT: Asyou say, thisisacomplex area but it's also for
consumers made more complex by this process of providers employing confusopoly
with the bundle sort of offeringsthey have. I've given up trying to understand the
system and I'm sure as hell, when I've talked to representatives from the telephone
company | happen to be contracted to, | don't think they understand either. Isthere
any evidence that the industry is going to try and tackle thisarea? It strikes me, and
thisisanot aresearched answer but just a sort of intuitive feeling, that it's not
serving consumers and it's not serving the industry particularly well. It's been
devised by somebody in adark room with a towel wrapped around their head and I'm
not sure that it's actually achieved very much.

MS CORBIN: No, | don't think there's any evidence that it's going to be addressed.
| mean we had - | had some hope when the predecessor to ACMA, ACA, put out
these things called - there was a mobile tool-kit, an Internet tool-kit and a telephone
tool-kit, and they were very popular to the people that got them, and they were very
costly to produce. But the information was also on the Internet so there wasn't a
need for everybody to get ahard copy. But basically it was an independent,
user-friendly, consumers were involved in the development of it, produced by
government so perceived as independent, and also produced with industry expertise.
So to me that's the ideal, and then at the moment there is no indication that we're
going to have that in the future. Those kits are no longer being produced, they're no
longer on the ACMA web site, even - they were initially when ACMA wasfirst
created.

And there's been a push for more - for the issue to take more responsibility
with informing consumers, and | agree with that to a point. But ultimately if you're
trying to make an assessment between providers then one provider is not going to tell
you somebody is better than the other. They're not necessarily set up to teach you the
skills on how to make a decision, they're going to inform you of, you know, the
specifications of their type of service, they're not going to tell you about all the

16/4/07 Consumer 516 T CORBIN and SWILSON



different options you have. So we need to basically find a mechanism that actually -
and we've been talking about a consumer education strategy not just informing
consumers but actually have across industry consumer information or consumer
education strategy. So.

MR FITZGERALD: We'vejust got acouple of minutes left. But just on that am |
right in saying that given the complexity of the contracts and of the information, is
the consumer by necessity going to have to rely more and more on the regulator
ensuring that the contracts that they enter into are not - to use an expression that we
heard early - manifestly unfair, rather than to simply rely on the information that's
provided. | mean obviously in relation to information about the price and the terms
and conditions so that you can compare products and so on, but is the inevitability of
thisincreasing complexity going to be a greater reliance on the consumer on the role
of the regulator than you would find in many other industries.

MS CORBIN: | think there is going to be a greater reliance on aregulator and also
an independent option for redress, so the T1O, to arbitrate but | do think that we
could actually get some big gains out of having some kind of model contract. And
obviously then the complexity will end up being the schedule that's attached but at
least then you're know what you're going to ask advice on. Y ou know, you're not
shifting through lots of stuff or looking through the Internet to try and work out what
you're questions might be about because you know that your basic rightsas a
consumer are taken care of - on the front as far as you know the actually provision of
the service. The thing that you're going to be asking questions about is how that
service actually works and you're going to be able to target your questionsin that
transaction while you're at the selling point, you know.

Of course the other difficulty too we have in thisindustry is that people like to
contract over the phone. And that isarealy big big difficulty because ultimately a
lot of people still don't realise that if they agree to a service viathe phone that that in
effect is the same as signing a piece of paper. And most people don't understand
that. And | think there needs to be some, you know, across the board - and this
probably is not industry specific because it would relate to electricity and other
utilities as well - information campaign about exactly how you enter into a contract
and what is binding on you as a consumer.

MR POTTS: Yes, but thisisacomplex industry obviously but that doesn't mean
that it's not possible for the industry to be providing straightforward products. The
financia sector issimilar.

MSCORBIN: Yes.

MR POTTS:. You can have awfully complicated, complex financial products but
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equally you have avery straightforward financial product.
MSCORBIN: Yes.

MR POTTS: Soif you take mobile phones, for instance, you're going to have all
the bells and whistles and whatever - and it's very hard for the average person to
understand that. But equally there can be a simple phone were you just go and top it
up at the newsagent when you want to use it.

MSCORBIN: Yes.

MR POTTS: So the consumer hasthe choice. | mean if someone doesn't want the
complexity they can get avery straightforward product. And aslong asthat's
available - - -

MSCORBIN: Yes, that'sright.

MR POTTS: - --you can say, well, for the consumer who is not interested in the
complexity, can't understand it, they do have a choice: they can avoid all these
problems.

MSWILSON: The problem isbecoming more and more that there aren't any
simple products on the market place - - -

MR POTTS. They aren't?

MSWILSON: Soyour option isjust to take nothing. You know, even with
prepaid services - - -

MR POTTS: Right.

MSWILSON: - --whichalot of people found to be really useful because you
could control your expenditure. Y ou know, the time you have to recharge, you
know, the time your credit is available has been halved by alot of providers. So
people got a prepaid phone service thinking, yep, I'll just top it up $10 a, you know,
every 3 months and people would be able to call me for 3 months. Thiswill be great.
| won't even use the $10 of credit, only to find that that credit period has been halved.
So, you know, people are getting trapped more and more into products that aren't
suitable for them.

MR POTTS: Butisthat away of addressing some of the problems to make sure
that that No Frills product is properly available.
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MSCORBIN : It hastoyes, yes. That option hasto be available.

MSWILSON: But how you - but how do you mandate that. s a problem that we
come up with - - -

MR POTTS: We mandate all sorts of thingsin regulation.
MSWILSON: | don't know how - - -

MS CORBIN : You can mandate through some licence condition that you have to
have a prepaid product or something, a vanilla product.

MR POTTS: Yes

MR FITZGERALD : Wédl infact, it will just a- it might reflect in the submission.
One of the - in anumber of these areas both in terms of utilities and others, some
advocates are putting forward that exact proposition, that because of the complexity
in the particular industries, whatever it might, and - you're at the top end of that scale
but others are also difficult - that another policy approach is - isto acknowledge the
complexity. Because Gary says to leave that and aside - but in these industries you
have to have a default product or a standard product. | mean, even | understand in
New South Wales they’ re contemplating a standard funeral package which must be
available. Theindustry of course, would say but 95 per cent of people don't want the
standard, so isit astandard? But what | suppose is, it's another way of saying, 100k,
we can't actually deal with all this complexity but Gary wantsto takeit - - -

MSCORBIN : Butit'syour lowest common denominator.

MR FITZGERALD : - - - but there are default products or standard products or
minimum products. But | don't know if that's an appropriate response or not but do
you mind just giving some consideration - - -

MSCORBIN : Sure, yes.

MR FITZGERALD : ---tothat. It may not deal with the problem adequately but
it may deal with part of the problem. | don't know. Everyonejust have think. Have
you got any final questions Philip. Okay. Well, thanks very much for that - - -
MSCORBIN : You'rewecome.

MR FITZGERALD : Very expansive- - -

MSCORBIN : Yes, you've certainly got us thinking too.
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MR FITZGERALD : That'sgood. We look forward to seeing your submission.
WeEe'l just break for about 10 minutes and then we'll resume.
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MR FITZGERALD : Okay. Areweset? Settoroll? Good. Okay. Arewe set
Philip.

MR FITZGERALD : Okay, no. That'sfine. All right. If you could give your full
name and the organisation and positions that you're representing and then give us an
overview of the key points and then we'll have some discussion in the time available.

MR GRANTHAM: Okay, great. Thank you. I'm Peter Grantham. I'm the
president of the National Financial Services Federation, the New South Wales
division. Each state hasits own separate division. Currently I'm the chair of the
national council, who's coordinating the submission. We're presenting our comments
and our submission on national basis but as| said, we're coordinating the effort. I'll
get Philip to - Philip Smiles. who's our national coordinator and adviser to give you
an overview. Philip.

MR SMILES: Philip Smiles. National convenor and coordinator for the National
Financial Services Federation.

MR FITZGERALD: Good. Over to you.

MR SMILES: Thank you, commissioner. Our pleasure in being here today is
focused very much on the procedural and process matters adopted and not adopted
by so many government and semi-government inquiries.

MR WEICKHARDT: Philip, sorry to interrupt but it would really be helpful for
me if you could just preface your remarks by saying who your federation covers,
give us a sense about the organisation and who your members are, because I'm afraid
I'm ignorant.

MR SMILES: | understand that. Indeed. The National Financia Services
Federation now represents about 468 micro and pay day lenders across Australia and
that essential means lenders who lend - with limited exception - under $15,000, with
aheavy focus on the under $5000 Iending segment of the finance industry. The
lenders tend to be either sole operators, companies with several up to - over

100 outlets and folk who have purchased and got involved in a franchise system.
And that essential means that somewhere about 70 per cent of the industry isvery
much a mums and dads industry and 30 per cent has - is conducted in the nature of
mainstream corporation style.

The lending market in Australia for that segment of the finance industry has
enjoyed a considerable expansion in recent times and if | use the word "enjoyed” |
talk purely from past economist point of view and the past business person's point of
view, | don't necessarily employ - imply enjoyment in other ways. The segment of
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the market has largely, but not entirely been created by two fundamental things. The
first isthe retreat by the mainstream lenders, particularly the banks and certainly in
significant extent, the building societies and the credit unions away from small,
short-term loans, and the second element is probably an economic one interms of a
growing number of people being put in a situation financially where short-term loans
are of need or necessity.

And although | said two reasons, in fact thereisathird reason. 1'd almost omitted it
when | cameto talk about thisissue. Theissue of pawnbrokers, where we have
situation where the tradition pawnbroker cannot enjoy the profitability of yesteryear,
and that's fundamentally because the obsolescence factor associated with small and
medium size and portable consumer goods is so dramatic now that the opportunity to
take reasonable security by way of a pawned item is growing less and less. So you
have a situation where there is a significant diminution in a number of pawn brokers
and where there isn't asignificant diminution in outlets, there certainly isa
significant diminution in their turnover.

The federation isin fact an amalgamation of several organisations, both big
and small, which iswhy the term federation. The federation came in to being March,
April last year and we have divisions in each state, albeit, there's one or two that have
yet to formalise and I'll touch on why they haven't formalised alittle later in the
presentation. But fundamentally, we have interim boards in those two states that
don't have aform of federation. We have - and, of course, sitting to my right isthe
chair. We have anational council and, as Peter has indicated, we have state divisions
with state boards. We have that federal structure because we're dealing with both
state and federal governments, and when | say "state", | obvioudly include territory
within that ambit.

MR WEICKHARDT: Thank you.
MR SMILES: Peter, isthere anything you want to say?
MR GRANTHAM: No, | think you've covered that for me.

MR SMILES: The reason, commissioners, we sit before you is, frankly, our
growing frustration with the processes and the manner in which government inquiries
at al levels are being undertaken, and the manner in which - when | say "government
at al levels', | mean from commissions, although of course | spare any criticism of
thiscommission yet. | do mean Australialaw reform commissions through to state
government through to office of fair trade, or smilarly called in the other states - if
we can pick one, the Office for Consumer and Business Affairsin South Australia of
those names - and the way ministers for consumer affairs - variously called ministers
for fair trading, but of that ilk - are approaching their various inquiries.
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| say that because, as an organisation, as | said, that is dominated by mums and
dads, we are essentially a small business organisation and we really feel the stress
and strain of aninquiry. | might say that stressis particularly relevant at the moment
because, since November, there's been seven significant inquiries called at state and
federal level - as| say, since November, each of them requiring significant research
and, we like to think, a substantial submission, and, as the person who has to
coordinate that process, | can tell you my eyes are hanging out and the exhaustion
level is as painful asI've ever endured. In fact, to give you an example, itisas
painful asif | wasin full political campaign mode as | once used to be. It's extremely
demanding and, of course, the federation and its members recognise that each area of
government that's involve in an inquiry has a very important role to play, and each
area of government that isinvolved in an inquiry wants the best in terms of the
quality, the depth, the honesty, and the usefulness of the submissions from those who
choose to present.

| start with that comment as the introduction to our concerns: the sheer volume
of work associated at the moment; and the overlooking - to put it politely, the
overlooking by so many associated with those government bodies as to what they
demand, by implication if not by direct instruction or statement - what they demand
of those organisations and individuals that wish to or, in many ways, like the
federation, have to submit.

I know it is not easy to coordinate when you've got various state governments
and various federal agencies but | do stressthat it isamost demanding time at the
moment, with so many inquiries being called in such a short time; and each one of
them, for the federation and its members, having the potential to make a magnificent
difference or an incredibly depressing and destructive difference to the way the
federation members conduct their business.

The second comment we'd like to make this afternoon is a comment with
regard to the quality of submissions and the blind acceptance by so many
government inquiries as to the content, honesty, integrity, and the like of those
submissions. We're very mindful that some submissions attract the prestige of the
institution from which they come, and | suppose, being as brutal as| careto be this
afternoon, | say that | hope the Productivity Commission will consider the
foolishness of assuming that, because a supposedly or purportedly prestigious
organisation has its name on the front of that submission, it should be assumed to be
asubmission of honesty, that it should be assumed to be a submission of integrity,
that it should be assumed to be a submission where research is claimed, that in fact
that research has been undertaken and that that research has been undertaken
according to the general acceptable protocols as to what constitutes quality or
reasonabl e research.
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We are particularly critical of some university organisations and particularly a
legal and a credit centre associated with the Law School at Griffith University,
because, quite frankly, we are tired of reading submission after submission that
includes from that relatively prestige organisation - it is, after all, auniversity or a
centre associated with the university - we are tired of seeing highly emotive
statements presented as if they were the outcome of objective research, we are tired
of seeing research quoted in glowing terms that has less than anywhere near a
sufficient number of people drawn from the general population on which to predicate
the results that they pretend can be read into the research, and we are tired of seeing
research that's nothing more than one academic taking several academic papersin the
past, regurgitating them, and pretending that the assumptions and, more particularly,
the conclusions reached in the later academic papersisin fact fresh evidence, isin
fact fresh and contemporary consideration for the government inquiry that's being
undertaken. It isaprofound problem in the consumer policy area.

The third thing we're concerned about is the reluctance of government
authorities to move away from the ratchet effect, and that is the assumption that,
once you put legislation or regulation in place, you cannot go backwards; you must
only go forward, by increasing the amount of regulation, by increasing the amount of
legislation.

Commissioners, it's not an argument as to whether we agree with the end
results, and in fact while Mr Grantham may make some comments about whether we
agree or not with end results my comments today are not predicated on whether or
not we as afederation, or | personally, or Mr Grantham personally, agree or disagree
with the results of the variousinquiries or indeed the results of the various
organisations and people that provide submissions.

Our concern is with regard to the processes, and this ratchet effect is one of
great concern to us because, not only within the state or federal government
organisation that has been responsible for the original regulation or legislation is
there reluctance to turn back, but we find repeatedly that other state governments and
other organisations take off in their perspective of where they should go with
consumer policy decision-making from the perspective of the activities of the other
organisation. Thereis an incredible reluctance to look behind what has already
occurred in this country. There is an incredible reluctance to even suspect that a
decision made by a state government in 2001 or a decision that has come from a
known-name, incidental, inconsequential English politician in 1927 talking in the
English parliament, that you cannot go behind that. Once it isthereit'slike the Ten
Commandments, it's not to be investigated or looked at; it is a God-like tome that
must be treated with reverence, never to be changed. That - | call it the ratchet
effect - is a profound problem for organisations that are presenting circumstances
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that are dramatically changing - circumstances that are dramatically changing.

| was first engaged to undertake some communications, asit's politely called -
in reality lobbying, work for micro-lendersin 2001. Commissioners, |'ve got to tell
you, the industry now, as opposed to 2001 is profoundly different. It is profoundly
different because the nature of our society has changed. | don't always say for the
better, let me quickly say. But the brutal reality isin those last six years there's been
amassive increase in the demand for short-term small loans. There's many reasons
which | won't delay this afternoon’s proceedings to go into, but there's many
economic and social reasons for that, and many of those social and economic reasons
distress me greatly, and | know they distress the members and the executive of the
federation; but they are areality, and they're avery different reality now to what they
werein 2001. In short, less and less opportunity from anywhere else to borrow
short-term small loans.

The quality of the management associated with micro-lendersin Australiais
massively different to that in general, asit wasin 2001. Quite frankly, there's very
few - still afew, unfortunately, but there's very few white-shoe brigade involved with
micro-lending now as opposed to 2001. In fact, the micro-lending industry is more
and more at a management level becoming populated with previously successful
business persons - and Mr Grantham on my right is an example of this; people with
tertiary qualifications; indeed people that would have little trouble finding
employment in mainstream finance sector. So this ratchet effect has a profound
impact. Not only in terms of the frustration of a mistake that may have been a bad
one and totally impractical and totally incapable of being implemented at any time,
but we have aratchet effect where you have previous decisions as to legislation and
regulation that may have been appropriate X years ago but they are certainly not
appropriate now in the current environment.

We have achallenge, and it isaresult of the several states' jurisdictions, |
appreciate, but it has to be recognised with al inquiries. A challenge with regard to
different jurisdictions taking different approaches from time to time and in
summation, having different philosophies, understandably, different governments,
different parties, different attitudes, different environments, but nevertheless, we
have a situation at its most prevalent and significant with micro-lending, where we
have essentially four broad structures of legislation and regulation across Australia.
So that one of my tasks outside of advising the federation, is assisting clients with
their documentation to comply with the acts of parliament and the regulations.

We have an insanity in this country when it comes to micro-lending, of having
basically four different jurisdictions, four different approachesto regulating
micro-lending. That means, for the increasing number of companies who are trading
in more than one state, for the increasing number of companies who are trading
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across the nation, they have to be very careful that they play the game according to
one of the four pieces or sets of legislation from jurisdiction to jurisdiction. You
have challenges there. Certainly you have the challenge of enforcing legal
obligation. But you also have the challenge of abasic reality. And the basic redlity
isthat if you're going to continue to offer employment to folk of average training, of
average education, at the phones or at the front desk of lending organisations - and
this applies to usin micro-lending as well asto mainstream - then you're going to
impose an incredible difficulty on that 18 or 19-year old, barely school leaver, to
understand as someone approaches him or her at the front counter, that thereis
fundamental significance and requiring entirely different documentation as to where
that person lives. It will be an increasing problem. It is aready a problem for us.

MR FITZGERALD: We're keen to obviously explore some of the issues with you.
So | was wondering if you could just give us a couple of final points and then open it
up for discussion. Otherwise we're going to run out of time. And we've also had the
benefit of reading the summary, so that would be helpful for us.

MR SMILES: Thank you. Beit merely to highlight two other challenges with
regard to the way inquiries are approached at the moment, is the lip service payed by
SO many government organisations to the opportunity to conduct comprehensive, fair
and reasonable inquiries. You'll be aware that we included two pages where we
analysed the different strategies available to consumer decision makers with regard
to their approach to getting the best information, the most comprehensive
information, and let me stress, not necessarily information that will favour the
federation, but just in all honesty, comprehensive information, we've listed the
various ways one can collect that. And you'll see there are 33 different ways we've
identified from the traditional submission through to the seminar through to contact
with ministerial backbench committees being facilitated, through to lending outlets
visits by the minister, through to lending outlet visits by senior department officers.
And you will see from our summary there, that very few inquiries or reviews employ
more than one or two, perhaps three, methods of reaching out to get their
information.

One of the great concerns I've had as a sub-example of that is the expectation
that the submission is good enough. Well that's rubbish. In any business
environment, when you pitch for business, you always get the chance to personally
present - asin a sense we're doing this afternoon - the key elements of your argument
justifying why you should get that business. But in government we have a repeated
expectation that the written submission will be enough. No opportunity to
cross-examine, as it were, the writer of the submission. No opportunity to ask further
guestions. The submission just disappears into some mystical, public service
department or office and is never heard of again until the legidation is proposed.
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Or, as my second point, the issue of the opportunities for forums and public
meetings. Again, lip service, if it occursat all, lip serviceisthe norm. | amtired of
going to forums and meetings with the magnificent exception of the Victorian Credit
Review, where the chair is far more concerned to get one question only or a
statement only, unanswered largely, from a member of the audience, and to finish the
public occasion as soon as possible or absolutely to the second of the advertised time.
The brutal redlity isthe Australian Law Reform Commission cannot get, asit should,
a comprehensive response from audiences it invites to its meetings or forums, by
limiting it, as other inquiries do too, to one and a half hours and expecting one and a
half hours to satisfy 60 or 70 people who have come and who are sitting in the room
ready to provide substantial input of concern to them personally or to their
organisation.

In short, gentlemen, we come because we take seriously the term productivity
in your corporate name or organisational name. And we believe at the moment the
level of productiveness associated with government inquiries with rare exception in
Australia, isfar less than it should be. And becauseit's far less than it should be, the
breadth, the depth and the honesty of the information being presented to the
consumer policy decision makersis damaged or limited and because it's damaged or
limited, you get poor and ineffective and impractical consumer policy legidlation.

MR FITZGERALD: Thank you very much, Philip. If we could just have some
time now for some discussion. If | could just start by making a couple of
assumptions. Let's assume for amoment that this particular micro-lending has arole
to play in the Australian economy, and you've made the case that it does. And you
would also - the second point would be the assumption is that there needs to be
regulation in place in relation to this particular type of lending. What's not clear for
me from the summary or the presentation yet is, what is your proposal in terms of the
appropriate regulatory framework for this particular area? When you put that in
context, we're looking at all of consumer policy and we're specificaly, as a subset of
that, looking at financial lending, including micro-lending right through to bank
lending.

What we were trying to do isto work out what is the most effective regul atory
framework for that stream of consumer policy activity. So, you're right, we've heard
anumber of submissions as we've gone around from public hearings about this
particular end. But have you got aview now as to the key elements of the regulatory
framework that you believe would work for micro-lending? Addressing the concern
of consumer groups and addressing the concerns of regulators, to avoid what you've
regarded as the ratcheting up approach or the ad hoc or piecemeal approach, which
we would agree with. 1 think it would be self-evident that we don't support a
situation where there nine different approachesto lending. What I'm not clear from
the submission iswhat is your key elements of aframework going forward.
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MR SMILES. Mr Chair, I'll answer that intwo ways. Thefirstis- andit's
predicated on your continuing concern for process - the framework must truly
embrace the consumer. Although there are some extremely well-meaning people
that are involved with organisations that are commonly referred to as the
stakeholders, the brutal reality is most of those people do not have much contact with
the actual consumers they purport to represent. Most of those people, in our
circumstances, have never visited alending outlet. Some of them, despite repeated
invitations to do so. And many of them are philosophically driven, which I'm sureis
awonderful thing, but philosophy has got to meet reality and practicality.

Now we come to the going forward. The going forward framework that we
advocate - and obviously there will be far more detail in our submission - isa
framework that recognises that some sort of micro-lending industry is not going to go
away. And basically you've got choices. You can be realistic with your framework
and recognise that the demand out there is so monstrous now; in excess of $228
million ayear turnover, because that's what federation members lent last year. In
excess of 168,000 individuals or couples borrowing because that's the number of
customers Federation members had last year.

MR FITZGERALD: Sorry, canyou just repeat the number?
MR SMILES. Okay. That's 168,000 customers, sometimes - - -
MR FITZGERALD: Yes, that'sfine.

MR SMILES:. And no attempt so far to encourage the development of low interest
loans and no interest loans, or to encourage the banks back to the microlending sector
is going to either work or work in sufficient proportion to accommodate that market.
So in terms of your framework into the future, the brutal reality is whether those who
are philosophically driven to disapprove of microlenders, likeit or not, it's got to
continue because no welfare, no charity and no government organisation can step
into the breach and lend the money that the commercial lenders are lending.

When they try, like the wonderful - and I'm not being cynical or supercilious
when | say this, | really mean it, like the wonderful Brotherhood of St Laurence, with
their great efforts and to their huge credit they've been absolutely transparent with
their report on how well they've done, and | really admire that organisation and |
want to pay credit to it publicly today. That organisation has managed a scheme of
less than 200 loans, and freely admitted that at the end of the year or 18 months
involved it was $100,000 in the red and had to go for subsidy. And that organisation
freely admitted - not my words, their words and again, a huge credit to them for their
honesty, so rare from that sector, admitted that part of their problem was having the

16/4/07 Consumer 528 P SMILES and PGRANTHAM



people with the experience, training and ability to handle being a money lender.

So going forward, the other brutal reality isif you do not have acommercial
sector that's reasonably regulated, if you do not have acommercial sector that is
regulated in away that allows them to survive, and I'm sorry, 48 per cent per annum,
and Mr Grantham will comment in greater detail on this, is an absolute nonsense. It
sounds wonderful, but from an economic and business point of view, it is sheer
stupidity of the highest order, courtesy of that 1927 member of parliament who
distinguished himself in no other way back in England.

If you are not prepared to recognise those things and you are prepared to
somehow |egislate and regulate the commercial microlender out of existence, then
just as the Office of Fair Trading taskforce in Queensland found in 2000, you will
open it up to the criminal element. If you think I'm exaggerating, have alook at the
L ebanese and Vietnamese Australian gangs that control cheque cashing in the
casinos and larger licensed clubsin New South Wales. It was awonderful ideato
inhibit the cashing of cheques; totally agree. The thought of a gambler getting paid a
chegue to stop them putting their money back into the poker machine; totally agree.

Then there was legislation inhibiting money lenders and mainstream and
non-mainstream lenders from cashing those cheques, and quite significant
legislation. Again, agreat idea, but it doesn't work because the crims have moved in
and | don't have to; when | win something at Sydney casino | don't have to look for
an outsider to cash my cheque, I've got an Australian Vietnamese by my side, within
90 seconds offering the service. This challenge is a massive one, which the welfare
sector has rarely recognised as having some redlity.

MR FITZGERALD: Perhapswe could ask some specific questions, and I'll come
back to that, but | want to make a comment. We're working at the moment on the
assumption that there is arole for microlending, we're not working on the assumption
that microlending disappears. So just for the purpose of this discussion, if we can
take that assumption. Philip?

MR WEICKHARDT: Can you quickly give me some facts about this industry
because a number of people have said to usthisis an areathat givesriseto large
quantities of consumer detriment, and, you know, we've heard stories of consumer
hardship being raised here. On the other hand, | assumethat if thisis an areathat's
growing, the microlenders themselves are actually managing to get most of their
capital repaid and therefore most of the loans must be successfully redeemed, albeit
with very high interest rates. Can you give us some sort of sense of the amount of
default that is occurring among the borrowers in this area, and also the sort of
profitability of this sector?

16/4/07 Consumer 529 P SMILES and PGRANTHAM



MR SMILES:. Mr Grantham, would you like to answer that first?

MR GRANTHAM: Weéll, with regard to defaults, | think for my business - | have
three storesin Sydney here - | would say on an ongoing basis most customers make
repayments by direct debit. | would say that the direct debit default rate would be
somewhere between 8 and 10 per cent on any given month. Of the debits that |
intend to take out of people's accounts, 8 to 10 per cent of them would default, to
giveyou an ideathere. With regard to the overall default rate of loans, | think it's
somewhere around 15 to 20 per cent rate, depending on which particular store.

MR WEICKHARDT: And despite that default rate, is the industry overall
profitable?

MR GRANTHAM: Yes, my businesses are still currently profitable. They are
getting less profitable, | would say, astime is going by because of the amount of
competition that's coming into the market. | started my storesin 2000 and 2003 and
2004, and | would say there is probably twice the number of lenders out there now
that there was when | started, if not more. Compared to 2000, thereis probably - |
think it's probably tripled in the time.

MR SMILES: If I might add acomment to the profitability. Inthe Federation's
submission to the Queensland Office of Fair Trading in December, we looked at
profitability from return on investment as a fairly standard measure, and as you
would be aware, commissioners, it's generally accepted that if you're going to buy a
business, you want areturn on investment gross of some 30 per cent per annum.

No microlending business in Queensland that we investigated, and that was
over 67 companies and that was 140 outlets, no microlending business in Queensland
achieved that 30 per cent. In fact, the average was somewhere around 19 per cent.
That meant that they were six to eight points behind all but for of the six major
banks. What that means in terms of relative termsis that the banks still make more
money on their capital than microlenders, with one noticeable exception, but it
involved, | think, the NAB, that had a substantial write-off on assets or income or
something special for the 2006 financial year.

In terms of defaults, Mr Grantham has indicated hisbusiness. thereisa
challengein terms of defining adefault. A default occurs at the moment, if you like,
If someone refrains from - is not able to pay an amount owing. Then you get a
consideration of what of those defaults ultimately become bad debts, and in our
submission to you we will put considerable detail as to the difference between the
two because obviously lendersin Mr Grantham's position, under the Consumer
Credit Code, have rights and opportunities to remind the borrower that they're owing
some money.
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Can | just say one thing about the borrower? There is an assumption by groups
that choose to criticise the Federation and the microlending industry that all
borrowers are honest people who have no intention of ever defrauding the industry.
That isanonsense. Secondly, there is an assumption by those who criticise the
Federation and the microlending industry that if a borrower gets into trouble and
findsit hard to repay the loan, then first and foremost it must be the lender's mistake.

Could I remind the commission that the industry, and certainly members of the
Federation, do not lend to people under 18 years of age, and you will recall they're
the people that are allowed to vote, allowed to make life changing decisions with
regard to who they marry, and life changing decisions as to what education they
might try to get and what employment they might try to get. With rare exception,
and | understand there are some tragic exceptions of folk that are not easily seen to
be under some personal disability that atrained psychiatrist would have picked up,
that do get caught in the net. I'd like to think they're rare, but they do happen. But
with those exceptions, the people that borrow off Mr Grantham and his colleagues
are people who are adult, who are very capable - whether they choose to or not - of
making informed adult decisions. If they're not capable, they are certainly provided
with every opportunity to make the decisions.

The Uniform Consumer Credit Code is draconian in its expectations on the
lendersto provide full disclosure. In 2000 the amount of documentation that a lender
had to give the average borrower could be done in three pages. 1n 2007, 14 to
20 pages is the amount of documentation. There are things the lender's employees
have to do to satisfy the Uniform Credit Code. What's significant, our research with
consumers - and I'll come to the numbersin amoment. Our research with consumers
show that somewhere around 98.8 per cent on average of the consumer samples we
survey - 2020 in New South Wales, 535 in South Australia, 465 in Queensland, to
name three of our surveys. That proportion of consumers say they had the terms,
conditions and costs of their loan satisfactorily explained to them.

MR FITZGERALD: Okay, I'll just hold it there. Gary?

MR POTTS: I'dliketo hear Mr Grantham's views as chair on the very first
guestion that was asked about what framework of regulation you would like to have.
We've heard alot about the processes not being satisfactory, and | can understand
that. But in the end we're interested in what the framework should be going forward,
and I'd just like to get your personal views on what you think would be - making the
assumption that there will be aregulatory framework of some kind, what would be
an acceptable framework from the point of view of your members, having regard to
your competitive position in the market, so that you're treated fairly compared with
other lenders who face different regulatory arrangements. So could you give me a
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feel for what your own views are on this?

MR GRANTHAM: Certainly. The problem under the New South Wales
legidation we have isthat it doesn't recognise - the 48 per cent cap doesn't recognise
that there's certain costsinvolved in doing aloan. As Philip mentioned before, a

48 per cent cap would seem quite adequate. | think we even heard the chief of staff
of the previous minister say, "Well if you can't make a quid out of 48 per cent, you
know, you shouldn't bein business." But the relative 48 per cent cap, if | give you an
example, if aborrower was to come into my store and they wanted to borrow $100
and may wish to repay it in athree or four-week period from drawing down the
funds, a 48 per cent cap would mean that | could charge them somewhere up to $2
for that loan.

Now, | mean, it's obviously quite ridiculous to think that one of my staff
members could spend somewhere up to half an hour processing and handling the
loan through to its completion in addition to lending the hundred dollars to them and
taking the risk that they don't pay it back, because in my particular situation we don't
take any security; it's al unsecured finance that we offer. To take the $2 and try and
make a profit out of it, it wouldn't even cover the cost of the paper and the
photocopying. So the legislation doesn't recognise that - currently in New South
Wales it doesn't recognise that there's a certain cost in providing the service over and
above the actual cost of the money itself.

So when the legislation was changed to include al fees and charges under the
48 per cent cap, that effectively stopped my particular businesses from being able to
operate under the UCCC. So | think whatever legislation was introduced would need
to recognise the fact that there is a certain cost in providing the service, so fees and
charges, aswas previoudy in place, and then, yes, certainly a cap on the amount of
interest that can be charged on a particular loan; | don't have a problem with that at
all.

MR POTTS: Bearingin mind that not all states have the 48 per cent cap as |
understand it.

MR GRANTHAM: Correct, that's right, yes.

MR POTTS: Does that mean that when you look at the regulatory arrangements
that apply in other jurisdictions, that your members are broadly happy with them?

MR GRANTHAM: Yes, | would say so, yes. New South Wales would be the
most draconian - - -

MR POTTS: Soyour essential grievance, leaving aside the processes - and I'm
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very understanding of that, for small organisations - but your essential grievancein
terms of your operational neutrality, if you like, compared with competitors in the
market, is the imposition of an interest rate cap which covers expenses as well.

MR GRANTHAM: Correct, which covers fees and charges as well; that's right.

MR WEICKHARDT: Soisthere any one state that you think has got this, you
know, the balance right in terms of protecting consumers and yet being fair to your
members?

MR GRANTHAM: | don't have a good understanding of how it's operating in the
other states, but to my knowledge | would have thought Victoria seemed to have a
good balance.

MR FITZGERALD: Canl ask one specific - there's proposals - and it may be in
here aswell - for lenders to be required compulsorily to do an assessment of the
financia capacity of the borrower. One of the statesis proposing that, I'm not sure if
it'sinor not - | think that'sthe ACT. Whilst | can probably predict your answer, but
could you tell me what your view about that is. It's only proposed in one state at this
stage, as | understand it, or it may have aready been implemented.

MR GRANTHAM: Sure. | think it's- | mean, it depends on the degree of depth
that one needs to go into, because again it takes a certain amount of time. But asit
stands today, every customer who borrows from our organisations, we take great
consideration of how we believe they can handle the repayments, because as | said
before, it's unsecured and they make their promise, they say, "Y es, we're going to
pay you this money back," but if the reality isthey can't afford to, you know, I'm
kissing my capital goodbye as they walk out the door. So you know, we do give due
consideration to their ability to repay right now.

MR SMILES: If | can make acomment. The myth that lenders do not undertake
some form of due diligence to assess their borrowersis an infuriating one; it really is,
you know. As Mr Grantham has just said, there's area worry for the lender risking
his money or her money. Quite ssimply, if aborrower substantially defaults - by that
| mean if you borrow and you're repaying the amount and principal and whatever
fees and charges over 10 payments, obvioudly if you paid the first nine and you're
defaulting on the last one, it's not the trauma I'm talking about. But if you're
defaulting in that circumstance on the first, second or third repayment, let me make it
clear to the commission that lender has got to lend four to 8.2 loans of identical
nature just to break even. That's the cost to the lender of recouping their capital to in
asense start again. Soit's not in the lender's interest to lend to anyone and see
borrowers walk out the door never to return and never to repay.
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The second thing is, despite what some critics say of the industry, our research
shows - and it does vary from state to state, and | must say some states are better than
others, but in New South Walesin terms of checking out a potential borrower, the
New South Wales lender employs approximately 4.7 different methodologies. When
| say "methodologies’ | mean a methodology, in no particular order, from credit
reference check, through to contact with employment, through to looking at three
consecutive monthly bank statements, through to looking at the rent receipts of some
months prior to the person wanting aloan.

In other words, within the limitations of the current privacy legidation, thereis
apretty substantial to do one's best as alender to see that this person is (1) who they
say there are, and (2) have areasonable prospect of paying. Also of course, under
the Consumer Credit Code alender is obliged where one of those borrowers does fall
into difficulty, is obliged when that borrower comes and says, "Hey, I've got a
problem, I've just lost my job," there is an obligation under the code to in fact make
arrangements to accommodate that; and Peter, you tell the commission how often
that occurs and what happens if someone approaches our members and says, "I've
just lost my job."

MR GRANTHAM: That happens not that regularly, but on occasionsit does
happen, and that's where alot of the genuine customers who have come in with areal
need - not the ones who have come in with a desire to rip you off - get into trouble
when they lose their job, because obviously their key income has stopped. Now, the
first thing that we will do is stop debiting their account, because there's no advantage
for us to debit a person's account where there's no funds in the account; all it will do
is cost them their various dishonour fees from the bank, $35 or $50 if it's the
National AustraliaBank or various other ones are different levels. So that's the first
step. We then make an arrangement with the person to make smaller payments. My
organisation doesn't charge any additional interest while that's occurring, although
we have the right to charge interest, we don't generally do that. We just want to see,
effectively want to get our money back and as much of the fees that we've charged
recouped.

When a person gets into a situation like that, it's often the case that they will go
and borrow money from other organisations as well and just get themselvesinto a
deeper situation, so we take a very soft approach about that.

MR WEICKHARDT: Can we tak about that alittle because our terms of
reference do ask usto look at vulnerable and disadvantaged consumers and one gets
the impression from some of the people who have made presentations to us that this
industry is one that, | think they would say - | use an emotive term, but preys on
vulnerable and disadvantaged consumers and that perhaps the default rates are low.
Asyou say, your members have got no interest to see, sort of, money being lent to
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people who will default, but on the other hand | guessit's possible for alender to get
their money back but for the consumer to have to sell their own assets or you
repossess assets and that the consumers get into more and more trouble.

| guess the question I've got is, are the typical experiences - and you mentioned
that not many people who come to see your stores are the typical consumers that you
deal with, people who you see breach some sort of difficult financial position they're
in and get themselves out of trouble or do you quite frankly see consumers who get
themselvesinto a spiral of worse and worse financial situations and, you know,
eventually end up in a situation where they've lost all their assets, their house, their
car, their job and everything? What is the typical picture of the people you deal
with?

MR GRANTHAM: Sure. Sure, okay. Well, very seldom do we have customers
who are home owners. Generally speaking, | would say alot of customers will
probably be - | don't know if | should categorise them thisway, but it's often that |
think of them as poor money managers, and athough their income may be such that
they could handle their outgoings and their lifestyle with some constraint, reasonably
well, they will often maybe spend erratically and not - find themselvesin a situation
where they're short of money when they should have had some savings. They don't
have those savings.

They have acar repair bill that has to be paid, agas bill, an electricity bill,
various different bills that come in, which is the very common reason that they come
and borrow money from us, and so they've done some erratic things with their money
in other areas and then they find themselves in a situation where they need to borrow
money from us to pay their, you know, cost of living. Soit's never quite a situation
where you see someone spiralling from being a home owner down to a situation
where they go bankrupt. However, from the situation where they're managing their
money poorly, occasionally we do see customers who will continue, and lend and
borrow money from other institutions, other microlenders even.

There are certain other ones who will lend money even though they do have
loans with another organisation. My philosophy is that if they have loans with
another microlender, we would generally decline their application at that time. So
yes, certainly it'savery small percentage | would say, would find themselvesin a
spiral. It's seldom the situation where | see them actually losing their assets. It's
more likely that they would apply for protection under a part 9 Bankruptcy Act, or
maybe even go full bankruptcy, but that's, as| say, not aregular occurrence that |
come across myself.

MR FITZGERALD: Okay. We're over time by about a quarter of an hour or so.
So are there any other final questions? Well, thanks very much, Peter, for that.
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That's been very helpful and I am looking forward with interest to the submission
and | just want to put it in the context, as| said, today. Certainly, we'relooking at
the whole area of financial and including microlending, and what we are concerned
about is that future framework. What isthe right way to regulate all of the financial
lending arrangementsin Australia, of which thisis a particular part? So that's our
primary concern, and it goes without saying that we are interested in the situation
where we can reduce the inconsistencies between jurisdictionsiif that's required.

The question ishow? What is the best benchmark one should use and so on
and so forth. Arethere any fina comments?

MR SMILES: If I may, Mr Chairman. | hope the commission does not ignore our
concerns with regard to process. | repeat, poor process or dishonest process leads to
lousy regulation and we have lousy regulation in too many areas that affect not only
microlenders but other sectors of our society. Secondly, I'd hoped the commission,
in terms of framework, would reflect on the fact that if you're going to have
consumer policy, that you actually ask the consumers. For that purpose, don't trust
us. Don't trust Choice, don't trust some of your other witnesses, but actually get
those who are going to make policy changesto talk in volume to the consumers, not
to the so-called stakeholders.

And finally, | say this, and it's by way of repetition; however unattractive some
practices might seem in microlending and sometimes absolutely quite rightly to our
critics - there are rogues in every industry; we've got them, we wish they didn't exist,
and they are not members of our association. However poor that may be, inthe end |
come back to the fact that we are looking at an industry that last year lent $228
million and we are talking about an industry that had 168,000 different people
coming to borrow and in the end it's their interests that matter. If you get rid of us,
you've got to find an alternative.

MR FITZGERALD: Okay, thanks Philip.
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MR FITZGERALD: Okay, if you could give your full name and any organisation
you're representing, or if you're representing yourself, just indicate so.

MR MALONE: Thank you, Mr Chairman. My nameisLaurie Malone. I'm only
here as a concerned consumer.

MR FITZGERALD: Good. Please.

MR MALONE: My interest asaconcerned consumer is, to use that hackneyed
metaphor, I'm looking for alevel playing field and | contrast what happens with say,
if you buy some software, the first thing you are presented with is an agreement and
you only have two choices, accept it or rgject it; you can't negotiate. Y et, the whole
legal systemisusually based on the fact that you're entitled to negotiate. For
example, if you buy a house or you're interested in buying a house, you can have a
look at it, you can have peoplein to inspect it and you will ask the agent for a
contract. You will take that contract to your solicitor who will examine it and tell
you whether it'sfair or not.

Y et in so many cases, in so many industries - some that I've heard since I've
been here this afternoon; to talk about 300 pages of agreement which you're
presented with by some telecom organisations is absolutely ridiculous, to expect a
consumer to read it, even to understand it. And so I'd propose that away around it
would be to have what 1'd call a consumer advocate who can negotiate on behalf of
the consumers. So that the consumer advocate would negotiate with suppliers - |
would think in practice generally with their industry association - and agree on
certain terms and conditions which would let the consumer rights be considered as
well as the suppliersrights.

| would see that there would be standard terms and conditions after a period
that would be inserted into agreements and perhaps we might have something like
the Heart Association's big tick that a supplier could say, "Y es, my agreement has
been submitted, it's been negotiated with the consumer advocate and the consumer
advocate has agreed that it is reasonably fair to consumers.” In my submission I've
only spoken on two matters. Perhaps | might leave the second one to see whether
you've got any questions on this particular matter.

MR FITZGERALD: Thanksvery much. You've given us ashort presentation of
notes. Can | just ask in this regard; fundamental to your notion of a consumer
advocate is what objective? The consumer advocate's role - and we seem to have
advocates now, we've got employment advocates, we've got other advocates - - -

MR MALONE: Yes.
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MR FITZGERALD: What do you see asthe objective? Isit to create fairnessin
the contracts? Isit to give fairnessin the process? What is the objective that a
consumer advocate is meant to achieve that you don't believe is being achieved at the
present time?

MR MALONE: Primarily fairnessin the contract. That the contracts at the
moment are obviously biased in the interests of the supplier with little consideration
of the interests of the customer and | would hope that a consumer advocate acting on
behalf of the consumers could ensure that agreements would reflect, asfar asis
reasonably fair, the interests of the consumer.

MR POTTS: Do you think this can be achieved with some regulatory backing?
I'm just wondering how it worksin practice. | imagine you're talking about
industries which are reasonably concentrated, so there are not many alternatives for
the consumer in buying the products.

MR MALONE: Yes

MR POTTS: Soyou might only have two suppliers that you can really compare so
it's not really afully competitive market. So if you had a consumer advocate who
was negotiating these contracts on behalf of consumers what guarantee would there
be that the advocate would be able to negotiate a better outcome for consumers
unless there's some regulatory backing that prescribes that contracts or whatever have
to bein acertain form. Can you see what I'm getting at?

MR MALONE: | do seewhat you're getting at, yes.

MR POTTS: | can't what the commercial imperativeisthat would lead to the sort
of outcome that you want.

MR MALONE: Waéll, | would seethat - | hesitate to look for more regulatory
procedures in this, there's enough as we've heard already in place. But | would hope
that the consumer advocate would have the power to enter into negotiations on behalf
of consumers. If an industry or a supplier chose not to well then | would hope that
publicity would show that they're not doing the right thing.

MR POTTS: It'ssort of a name and shame processin away.
MR MALONE: Yes.
MR WEICKHARDT: | empathise with your comment about these end user

licence agreements and, as you say, you don't have any - well, you have a choice of
YEs or no.
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MR MALONE: Yes.

MR WEICKHARDT: You have achoice of whether you even bother to read
them. But in my own experience | haveto say if it's downloading alicence for
software for, | don't know, between 50 and $100 | say to myself, yes, there'sa
potential risk this licence agreement is onerous and this software might not work and
I might not have any redress, on the other hand, thisis not my life savings. And |
sort of view it about the same way as | probably do when | go to arestaurant that I've
not been to before and think, well, I'm going to spend 50 to $100 here and it might be
apoor meal. Only at the end of the day there's alimit to which | guess the costs of
having a consumer advocate go through every one of these end user licence
agreements for the multitude of software that exists is actually worth the benefit to
consumers, surely for smaller fee items.

MR MALONE: Yes

MR WEICKHARDT: If you'retalking about, you know, sort of $5000 or
something of that sort then | can understand the benefits might be more significant.

MR MALONE: | accept what you're saying, yes. Infact, | doit myself. | gave
you some references there to some research which has been done where some of the
licence agreements do give them power to use your personal particularsin ways
which you may not wish to and unless you read the agreement carefully you may be
committing yourself to things which could be quite detrimental.

MR WEICKHARDT: Butin practice are you aware of evidence that these things
are actually causing significant consumer detriment?

MR MALONE: | haveread of some things happening overseas where people have
been disadvantaged by unscrupulous people. But | merely use the licence agreement
as an example of the way in which you have no option, but you could look at credit
cards or telecom agreements, all those sorts of things, and the same sort of thing
applies. You are presented with the agreement - in fact, very often you're not
presented with it, it's hidden somewhere else. But you really have no choice to
negotiate. 1'm looking for a system whereby the negotiation can take place before
you come into the act, so that you can be hopefully assured that this agreement will
reasonably represent what's required of you.

| mean, to take another analogy, we have things like product disclosure
statements, and | think one of my predecessors | heard this afternoon was saying that,
you know, it's unreasonable to think that people are really going to read al of this
stuff; they're not going to. But what most people want is an assurance that somebody
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else hasread it for them, and so that they can say, "Yes, okay, | can accept this, it has
been read, it has been looked at and | can be assured that it's not too bad.”

MR FITZGERALD: An dternative approach iswhat the Victorian government
has done, which isto introduce an ability for their regulator to be able to look at
unfair provisions.

MR MALONE: Yes.

MR FITZGERALD: However you define that. 1n some senses, if you were to
introduce that concept of unfair contract review - and New South Wales has a
different version of that - then you achieve the same goal. Now, it's not a negotiating
party, but it's a party that post a contract being put up can in fact, you know, go
through it and say, you know, "Thisis manifestly unfair." Does that achieve any part
of your objective, or not really?

MR MALONE: | don'tthink so, becauseit's only looking at what is manifestly
unfair. It's not looking at an imbalance between the interests of the supplier and the
interests of the consumer. 1'm looking to get that balance closer than it is now.

MR FITZGERALD: And do you see thisonly applying in relation to software
agreements, or do you seethisas- - -

MR MALONE: No, no.
MR FITZGERALD: - --aconcept that's much more applicable - - -

MR MALONE: | canseeit applying, as| mentioned, to al those agreements
which affect the majority of consumers.

MR POTTS: You had an analogy - sorry. Y ou had an analogy with the National
Heart Foundation that was giving atick, but listening to what you're saying | think
they may be different, because what happensin that case isthe consumer isnot in a
position to know what impact particular foods might have on their health, for
instance. They can't inform themselves well enough easily, so the National Heart
Foundation isdoing it for them in away. If you sort of move into the area that you're
talking about, of complex contracts, for instance, if it was a matter of someone
checking a contract and distilling it into its essential elements and then being ableto
giveatick toit, or across as the case may be, that would be analogous, | think, to
what was happening in the National Heart Foundation case. But listening to what
you're saying, it seemsto be going further than that.

MR MALONE: Yes.
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MR POTTS: It'sactually wanting to negotiate the substance of the particular
product and services that's on offer.

MR MALONE: Yes, | wasn'tlooking - - -

MR POTTS: So the consumer advocate would actually be negotiating on behalf of
consumers to get a better product, if you like.

MR MALONE: Yes.

MR POTTS: That'scorrect. I'm just trying to understand what you're really
driving at; whether it's- - -

MR MALONE: No, that was not a correct analogy there.

MR POTTS: You know, whether it's simplicity of information, comparison of
information; because in the financial services area, for instance, there are various
commercial organisation and newspapers that actually write articles and provide
services that do compare different financial products. But | think what you're
talking about is something rather different, that's taking it a step further.

MR MALONE: Yes.

MR WEICKHARDT: Arethere any modelsinternationally of the sort of thing
that you're recommending?

MR MALONE: No, not that I'm aware of.

MR WEICKHARDT: Okay. | know the people from Choice this morning were
referring to - | think it was a Dutch situation, where contracts in some way are, you
know, sort of standardised or accepted as being fair. But I'm not aware of any of the
details of that, and I'll read their submission on that matter with interest.

MR FITZGERALD: It'sanegotiated model between the three sectors. Okay, your
second point. If you could just raise that? Y ou're talking here about public funding
for consumer advocacy.

MR MALONE: Yes.

MR FITZGERALD: Couldyou just elaborate on that briefly?

MR MALONE: [I'm taking about public funding for consumer organisations, yes.
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Yes, well | did have some experience quite afew years ago with this sort of system.
| was appointed by the then Whitlam government as the first president of the
Australian Federation of Consumer Organisations, and then | was - | drafted the
constitution and was elected as their first president.

Now consumer organisations, of course - their members are other
organisations. Each organisation has one vote, so that big organisations or small
organisations all have the same voting power, and organisations can be captured by
people who have a particular barrow to push; who have a particular interest to push.
And what | saw happening in the consumer movement, as time went on, was that
these organisations were captured by people who had certain interests to push, and
my own feeling isthe Liberal government withdrew the funding from AFCO, which
was quite considerable, because it was fairly obvious that it had been captured by
people who were really using it as away of pushing their own line, which was not
directly concerned with consumer advocacy.

MR WEICKHARDT: So how do you see overcoming that as a problem, and yet
funding consumer advocacy?

MR MALONE: Weéll, oneway of courseisto throw democracy to one side, and to
have a government organisation to which people are nominated, which does enable
you then governance to select people - one hopes that they do it in areasonable
manner - and also enables them to, if they don't behave themselves, to replace them
at alater date.

MR FITZGERALD: I'm not sureto what extent you're familiar with the UK

model of the National Consumer Council. We will be examining that model in some
detall. It seemsto have various components, some of which is research and some of
which is advocacy; some of which isthe ability to take representative action. Do you
have any comment about that model, or not?

MR MALONE: | don't know the detail of it, but certainly from what those few
comments you made, it sounds as though it could have alot going for it.

MR WEICKHARDT: We've been surprised, as we've been going around, by the
relative declinein the level of public support for consumer bodies, consumer
advocacy, and to some extent the front-line services, depending on the state and
territory that you'rein. Do you have any explanation as to why that has occurred in
the last few years, given the extraordinary increase in the level of complex consumer
transactions and arrangements? It seems that whilst the marketplace has moved in
one direction, advocacy and services relative to that has in fact declined.

MR MALONE: W:éll, I don't think it isarecent thing. | think it's always been
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there, and the problem is who speaks for the consumer, and how do you know you
speak for it. Inthe consumer field, there is a problem with the Australian Consumers
Association, the publishers of Choice, who are obviously the pre-eminent consumer
organisation. But they always declined to join AFCO, for example, and | don't think
they're in the current organisation. And while you have that as the what to the public
Is the predominant and pre-eminent consumer organisation standing apart, it's very
difficult for another organisation to say "and we speak for the consumers’ when their
members are disparate organisations who represent certain sectors of particular
consumer interests.

MR WEICKHARDT: You've actually described them as being, | think, an
undemocratic or unrepresentative body, in your notes.

MR MALONE: That wasonly alittle quote. Don't take it too seriously, because
what happensisthat ACA - | think it's still much the same, if you are a subscriber
you have no rights at all except to get the magazine. To be a member of the
organisation, it used to be that you had to be invited to become a member, and they
only have a small membership which they restrict very much - to make sure that
they're not taken over by some of these problems that | mention.

MR FITZGERALD: Questions?

MR POTTS: Just an observation, | suppose, on the last question. Looking at the
changes that have occurred in the last 20 years, and associated with that has been this
apparent declinein public interest in consumer groups. But | guessit has coincided
with a period where in other respects there has been alot of consumer sovereignty, in
the sense that there's alot more competition in the marketplace than there used to be.
Do you think - - -

MR MALONE: Not only that, but there are - you now have consumer protection
authoritiesin every state. There's adequate legisation. Y ou have the mediataking
its part in current affairs programs, and so | think that the consumer interest is much
better taken care of now than it was, even though you might mention it's become
more complex. But there are more people taking an interest in it, and so perhaps
there isless need for these grass roots organisations.

MR POTTS: But the hot areas tend to be certain very important areas, but areas
that have been deregulated significantly in the last 15 years, and alot more
competition has been introduced. So you've got alot more complex products and
services now than you used to have, so the consumer has got alot more choice. As
part of that - - -

MR MALONE: It'svery difficult to make achoice.
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MR POTTS:. - - -it'sdifficult to make a choice, yes, whereas before 25 years ago it
was easier to make a choice, but you didn't have much of a choice.

MR MALONE: Yes, that'strue.

MR POTTS: Butif you move outside of those areas, perhaps consumer
sovereignty is much greater than it was 25 or 30 years ago.

MR MALONE: Yes.

MR FITZGERALD: Any final questions? Thanksfor that. Thanks for those
couple of important issues.

MR MALONE: Andwe've caught up on abit of time.
MR FITZGERALD: That'sterrific. Thanksvery much.

MR MALONE: Thanksvery much.
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MR FITZGERALD: Sorry about that - thanks. Hi, Nigel. If you could give your
full name and the organisation, and position represented in that organisation?

MR WATERS: Thank you very much. Nigel Waters. 1'm amember of the
executive of the Consumers Federation of Australia

MR FITZGERALD: If you canjust give usyour key points, and then well have a
discussion about those.

MR WATERS: Thanksvery much for the invitation to participate in this hearing.
Just a brief word about CFA. You're probably aware that it's the umbrella
organisation, in effect, the successor to AFCO that the last witness has spoken aboui.
Currently, it's very much avirtual organisation. We're basically substantially
unfunded, operates on the basis of our 19 member organisations el ecting members of
the executive who serve in atotally voluntary capacity. The only funding that CFA
currently hasis a couple of very specific, small grants, firstly to carry out work on
behalf of the Standards Australiain appointing consumer representatives to standards
committees, and a very small grant for some networking activity. But we still think
that, despite being a virtual organisation, we punch above our weight. We're
obviously not able to do everything that the funded predecessors did, but we do our
best.

We welcome thisinquiry and also the indication in your issues paper that you
do have an open mind on alot of the important issues. We are still developing the
submission which you'll get in due course but we didn't want to miss this opportunity
to give you an early indication of some of our views.

We're also separately working on amore detailed blueprint for what we're
calling A Stronger Consumer Voice, which addresses the specific i ssues about
consumer representatives and the machinery of consumer protection.

Our starting point is that consumersin Australia are entitled to a number of key
deliverables. firstly, affordable and equitable access to essential services; secondly,
protection from unsafe or unfit products and services - products and services that are
sustainable in terms of their environmental effects, and that's something that | think
IS going to become more important in the immediate future, and long-term.

They're entitled to fairness, very broadly defined, and I'll return to that one.
They're entitled to information and education to assist them in making choicesin an
increasingly complex marketplace, to accessible and effective remedies for failures
and breaches of the law, to active monitoring and enforcement of the consumer
protection laws; and to input through representative bodies to policy making that
affects their interests.
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It goes without saying that low-income and disadvantaged consumers deserve
specia protection and, in the context of the wider concept of vulnerable consumers,
wed also reiterate the point that | think some of your other witnesses have made
about the fact that all of us can be vulnerable at different stages of our life or
transactions.

Just afew general points. several of those objectives that I've mentioned
clearly involve an expressed recognition and support for social justice, access and
equity and sustainability objectives for the consumer protection framework; and we
want to really put it on record that we certainly feel that consumer policy needsto
Incorporate some elements of those; they're not something that can just be dealt with
later as adistributive or separate area of policy. Inthat respect, | suppose one of the
labels you could attach to that view is a sort of community rating principle, that we
feel that, in asense, all consumers should share the costs of meeting some of those
other objectives. Sowe, | guess, expressly differ from some of the mainstream sort
of economics view that you deal with the consumer policy issues here and then you
look after those other objectives separately.

We feel that consumer policy should not just be about more choice and lowest
price. Those are desirable in many cases, but they're not the be-all and end-all of
consumer policy. We consider that there should be a greater emphasis on the
protection side of the equation, as opposed to the empowerment side. That's not to
say that empowerment isn't important, but we do have a sense that the balance has
gone wrong over the last decade or so and that there's too much emphasis on
empowerment and trying to make markets work better without recognising some of
the limitations of markets, in particular market areas. We should not waste
everyone's time pursuing the holy grail of perfectly functioning markets where there
is clear evidence that that's unachievable in particular market segments or industry
sectors.

Just afew - I'm going to confine myself to some of the big picture issues. Our
detailed submission will be supported more by evidence drawn from our member
organisations of case-work and front-line activity but I'll restrict myself now to afew
general framework issues.

First of all, interms of the jurisdictional issues, whilst we acknowledge that
there is a considerable amount of duplication and wasteful activity generated by the
overlapping responsibilities of different governments, we don't think it's always
negative. We think that recognition needs to be given to the what you might call
competitive-regulation benefits of some jurisdictions being pioneers and setting the
pace, and we have afear that, if you went to a single-jurisdiction approach to
consumer policy, you maybe wouldn't get the pioneering - if you like, the braver
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pace-setting initiatives. Y ou already mentioned this afternoon the unfair contracts
legislation in Victoria; that would be a case in point, that, rather than waiting for
everybody to agree, a particular jurisdiction has gone it alone and, in asense, is
raising the bar that others then have to come up to; and we think that there are
therefore some positive benefits of competitive regulation in that sense.

The sorts of issues that we'll be raising in relation to the consumer policy
machinery would include support for some sort of permanent independent and
appropriately resourced body to undertake research - the National Consumer Council
not necessarily wedded to that particular model, but, like you, we're interested in that
and we encourage you to look in detail at how well that's worked in the UK. But we
also see aneed for funding of anational peak consumer representative organisation.
That obviously sounds like special pleading but we think that the consumer
landscape is the poorer for not having a properly resourced peak umbrella
organisation. What we can do with our all-volunteer effort is necessarily very
limited.

On top of that, there needs to be proper resourcing for al the different layers of
consumer advisory processes and consultative processes. The demands from
government agencies, from regulators, from inquiries and reviews such as this, from
Standards Australiais just increasing year by year and yet the resources, as you've
already identified, available to consumer organisations to service those demands has
progressively declined; so there isavery serious mismatch and, again, we think the
whole framework is the poorer because of that. We suggest, in that respect, in
relation to funding, that governments should consider the allocation of business fines
and penalties to directly meet some of the costs of greater levels of consumer input
and consumer regulation.

In relation to self-regulation and codes, we have to say that the experience of
our member NGOs is almost universally that self-regulation is a poor substitute for
more effective rules backed by the force of law. Codes of Practice can be useful and
can provide greater flexibility and responsiveness, but in our view only generally
work as part of a co-regulatory framework where membership and compliance is
mandatory and only, also, where consumer input to co-development is properly
resourced.

Our preference for legidlation or hard regulation is partly because the
legidlative processistraditionally offered away of redressing the inherently
unequally lobbying positions of business interests and consumer interests.
Unfortunately that's become less effective where governments have control of upper
houses and the opportunities for prolonged debate in front of senate inquiries, for
Instance, has been curtailed, but it's still better than code or standard devel opment
processes which effectively swamp NGOs with endless meetings and lengthy
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processes that they simply can't resource, and which end up being dominated by
businessinterests; and we cite, in particular, the Australia Communications I ndustry
Forum, now the Communications Alliance, processes, and also the Standards
Australia's processes as examples of where business interests have really been
dominant despite a process which ostensibly invites equal consumer input.

Returning to the issue of empowerment versus protection, we see the provision
of better consumer information as being necessary but not sufficient. We think that
too much consumer policy in the last decade has been driven by the somewhat naive
assumption that competitive markets will work to the benefits of consumersif only
they are given more information. The redlity isthat, while extrainformation is
mostly helpful and welcome, most consumers will be unable or unwilling to devote
the time to make effective use of even more information.

Many products and service offerings are simply too complex for even the best
informed consumers and we feel that we're not yet learning the lessons that
behavioural economics are - is starting to provide uswith. We acknowledge that,
you know, it's arelatively new approach, and obviously we all need more work in
that area. But we think there's enough evidence already that the way that consumers
actually operate in the real world means that ssimply providing them with more
information is not going to be the answer in itself.

Greater emphasis should be placed on ensuring that only safe and fair products
and services are in the marketplace. Thisisnot to say that policies should aim to
eliminate all risk, but we believe that currently the tolerance for unsafe, unfair,
unhealthy and unsustainable products and servicesis far too wide, and also for overly
complex products and services. And there may well be some areasin which it's
appropriate to simply say that some offerings are ssmply too complex, to be fair.

Two final points. One on complaints and enforcement processes. Firstly, easy
and cheap access to effective dispute resolution process is essential in all markets.
And most markets, we believe that should be guaranteed through mandatory - that is,
legally enforceable - membership of an external dispute resolution scheme, meeting
recognised standards such as the ASIC policy directions and guidelines, which
reguire such things as effective notice to consumers of their options for dispute
resolution.

External dispute resolution schemes, whether co-regulatory or statutory bodies,
must be monitored for performance, as too many of them slip into unacceptable
standards of accessibility, responsiveness and outcomes - and we'll be giving you
examplesin our submission, of where we feel that's happened. Too many areas of
policy, we think, rely on a set of rules with, at best, a complaint process, and with no
proactive policing; effectively, an honour system of self-regulation.
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Experience suggests that that approach too often fails consumersin that by the
time non-compliance comes to light significant numbers of individuals or families
have suffered loss or damage. Consumer affairs agencies need much greater
resources to actively monitor and enforce consumer protection rules, and over the
long term increase spending on this end of the process will be much more cost
effective than dealing with the outcomes of major failures and breaches.

And, finally, acomment on the issue that you include in your paper on the
gatekeeper role; such things as regulatory impact statements. We don't dispute the
desirability of having those sorts of processes, but we do feel that at the moment they
tend to be too narrow in terms of their - in terms of reference. There's too much
emphasis on hard dollar costs, which can readily be measured in terms of cost. But
the benefits of consumer regulation can be difficult to quantify, and we'd like to see
processes such as RIS processes that adopt a broader concept of cost and benefit. So
| think I'll leave it at that point, and invite any questions.

MR FITZGERALD: Thanks, Nigel. Thanks. | will look forward to the
submission. Can | just take a- one of your more contentious comments, which I'd
like just to unpack if | can. Your comment about social justice and sustainability,
and the role of consumer policy. It istrue that consumer policy doesimpact on - can
impact on both, both aspects, both on social justice broadly defined and on the
sustainability. The question iswhether or not it should be in fact a prime aim of
consumer policy to deliver social justice sustainability, or whether it's only through
consumer policy where no other mechanism will achieve that.

So, again on social justice, most of us would say that the prime goal of
consumer policy isn't about social justice, there are other mechanisms which achieve
that. Nevertheless, it's also true that badly designed consumer policy can have an
adverse impact on socia justice for awhole range of reasons. So - - -

MR WATERS: Yes.

MR FITZGERALD: And clearly within the commission this sort of balance in
between economic, social and environmental issuesis constantly at play. So could
you just explain to me - because you're taking afairly hard line of saying that social
justice and sustainability should be key roles for consumer policy, where most others
would say they're a consequence of or they can have consequences.

MR WATERS: That'sright. Yes, | don't resile at all from making that, | guess,
somewhat contentious point. It remains to be seen - and | should say that - repeat
that our submissions are still being devel oped, and exactly where we come down in
relation to that issue remainsto be seen - but | think it'sfair say that there is broad
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support now within the consumer movement for a view that certainly sustainability
Issues, and | think to some extent social justice issues need to be built in much more
than they have been in the past as an objective of consumer policy rather than
simply, you know, being something that is addressed on an exception basis, as you
say, where other instruments don't work.

That, you know, | guessit's probably a more holistic view of government
policy objectives generally. And whilst we understand the difficulty of any
particular inquiry with aparticular set of terms of reference, taking too broad a view,
you know, | guess, | guess we'd like to make the case, and hopefully sort of push you
towards one end of your terms of reference whilst maybe not buying the entire
argument about, you know, reorganising the entire structure of government policy
making to take this grander holistic view.

MR WEICKHARDT: Canl just clarify, intaking that line, as | understand it, and
| don't understand it all that well, so forgive me. I'm not an economist, so | might be
corrected by my colleagues here, but | think that it's true that consumer and
competition policy is generally regarded as having an objective to maximise overall
welfare of the economy as awhole; and as you say then distribution issues being
handled separately. |syour position that social justice issues should be handled as
part of consumer policy, that that isthe only way to, if you like, maximise social
justice; or isit your view that by doing so you can maximise economic welfare?

MR WATERS: | guessthat partly goes to an issue about how you measure overall
economic welfare more generally, and whether, you know, the current sort of
accounting basis that we use, you know, incorporates al of the costs and benefits,
and you know, we're having that debate in relation to climate change at the moment.
There are many other areas where, you know, you can have a broader debate about
the appropriate measurements.

But | think yes, we would be saying that - | mean, if | can take one specific
example, | think in the financia area, lending area, alot of our member organisations
would feel that on the basis of their experience over along period of time the needs
and the interests of low income and disadvantaged consumers will never be
effectively addressed if it's |eft to an after the event approach to redistribution and
compensation; and to some extent, the best approach, the optimum approach isto
expect the entire borrowing population to bear some of the costs of even if that
means, you know, dlightly higher interest rates or slightly more onerous terms for
everybody, to look after the interests of the low income and disadvantaged people.

MR WEICKHARDT: How do you suggest policy makers should try and weigh

those issues, because that's a difficult sort of balancing act in protecting what one
would hopeis aminority of vulnerable and disadvantaged consumers and suggesting
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that other consumers should pay that cost up-front in a probably not very transparent
way. How do you suggest policy makers should think about getting that equilibrium
right?

MR WATERS:. | guessl'dsay | haven't got a solution worked out at this stage, and
| don't think CFA has collectively. We simply want to put it on the table as an issue
that we will beraising in our submission, and we'll hopefully have some further ideas
for you by the time that submission arrives.

MR FITZGERALD: | mean, alot of the work the commission has been doing in
consumer product safety and others, we recognise the social consequences of all
policy, both competition and consumer policy. What you've doneisdightly - you've
put some of these notions back at the core of the objectives of consumer policy. So
it'sin that areathat I'm interested. It's not that nobody - only afool would not
recognise the social and environmental outcomes of both competition and consumer
policy, and certainly the national competition and policy agenda acknowledged that
up-front through the public interests tests and all those sorts of issues. Gary?

MR POTTS: We could extend that debate, but I'd rather look at it in amore
practical way, if | can. You had quite along action list, and in a sense that's
understandable if you come at it from the perspective that you put, where you're
using consumer policy to achieve almost any end of government policy, if you like.
But | guess I'd like to hear your observations on the current system, how it's
operated, and the changes that you've made in terms of looking at the priorities.
You'vegivenusalong list, and in away it's easy for stakeholdersto do that. In the
end, though, governments have got to set priorities and sort of find what are the most
important issues.

So looking at it from your perspective, firstly in terms of how the current
system isworking, are there any really significant major failuresin your view, one or
two major failures; and then if you were looking to make changes, going forward,
what would be the key things that you'd be wanting to address first?

MR WATERS:. We certainly see there being some - quite awide range of major
failures, and you know, they will be detailed in our submission. They include
financia services marketsin particular, which is where some of our members have
particular expertise. But you know, there's awhole range of issues from product
safety to environmental labelling issues; the inadequacy of current levels of
information available to consumers; the lack of resources to support people's
understanding of the information that they are provided with.

In terms of priorities for action, | guess the single most important issues would
be the framework issues, because it's only by getting the right framework for, you
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know, the priorities within government, the resources, the involvement of consumer
representative organisations, and ultimately the wider consumer population in policy
making that we'll then be able to have those debates about, you know, whether the
balanceisright or not. So you know, getting the framework right is important.

Onething | didn't mention was that we will be making some specific pointsin
relation to the Trade Practices Act and the equivalent provisions of - section 51 and
section 52 and their equivalent provisionsin Fair Trading Acts, and aso in relation to
the need for a broader net public interest test in relation to mergers and acquisitions
and authorisations for anti-competitive conduct. So we will be making some very
specific points about the current legidlation.

MR FITZGERALD: Canl just- andyou may haveit in your submission. You've
indicated on the jurisdictional issue that competitive federalism, aswe'd call it, or
competitive regulatory arrangements sometimes have benefits, and the commission
has acknowledged that. But it's also acknowledged that that comes at a cost; and in
the consumer policy area it does strike us that the majority of participants as a base
line would be saying that in relation to general consumer policy it should at least be
consistent across the nation, and then in some specific areas you might actually look
at shifting the whole responsibility perhapsto the Commonwealth in relation to
specific component parts.

How do you deal with thisissue of determining the roles and responsibilities of
the two jurisdictions and between them? Acknowledging as | have that competitive
regulation may have some benefits, it seems that the costs are often much greater;
and certainly if you're designing a system for the future, you wouldn't necessarily
inbuilt into that system a capacity to have lots of inconsistencies, which is the danger
we now seem to be facing. Despite the common agreement we're seeing more and
more breakouts from the uniform approach.

MR WATERS:. Yes, | meanit'sadilemmawhich | don't think any of us have got
an answer to, and | wouldn't want you to get the impression that we don't see some
serious problems about duplication and overlap and inconsistency, and alot of areas
in which, you know, we're already on record and our member organisations are
calling for greater consistency, you know. It wasreally just an appeal for, or
reinforcement for the view that you've expressed, that sometimes there are some
advantages, and we wouldn't want to necessarily lose the opportunity for individual
jurisdictions at least to have the capacity to take initiatives that would raise the bar,
even if there then needs to be a process gone through about agreement on everybody
raising the bar at the same time.

But you know, we wouldn't want to see a situation where there was only one
voicein asense, and | guess to some extent that feeds back into our support for an
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NCC-type organisation that would, or that could substitute for the current creative
tension between states and federal government. One of the ways you could get the
benefits of that without the disbenefits would be to have a single shorthand
machinery.

MR FITZGERALD: Butif I could just clarify, the benefit of an NCC-type
arrangement is to get some extra analysis and contestability around policy, rather
than regulation itself. So that's where the creative tension could be at play, where an
independent body is providing additional input into the policy making structures.

MR WATERS:. Yes, but the point I'm making about competitive regulation though
doesn't just go to policy making. It also goesto delivery and enforcement, that you
know, thereis clear evidence that some jurisdictions agencies are more proactive
and, you know, more rigorous, if you like, in their application of the same laws, and
therefore we wouldn't want to see alowest common denominator as a result of any
standardisation. We prefer to see a highest common standard.

MR WEICKHARDT: Do you see any evidence of competitive federalism in this
areaworking, of some states where there's less active enforcement, saying,
"Goodness gracious me, we'd better do more because state A does much more than
wedo," or - - -

MR WATERS: 1 think there are examples of where we get there in the end by, you
know, states being in a sense sort of shamed into taking action, you know, their
counterparts have taken up. | mean, you know, some of the ones that I'm familiar
with are things like tendency database regulation and you know, again the unfair
contracts one which - we haven't got there yet, but | think if Victoria hadn't taken that
Initiative we might not be as far down the track as we are.

MR FITZGERALD: | noticed your poor regard for self-regulation. It'saview
been put to us by some participants. There are examples even today that we've heard
of self-regulation in the telecommunications area and to some degree in the utilities
areas and so on. Whilst it istrue that we've seen examples where it hasn't worked
well, do you think that it is possible to design frameworks perhaps on an industry
specific basis - in fact, by nature it has to be on that basis - where co-regulation can
in fact work? | mean, that seems to be the model that's emerging in alarge number
of the very nationally significant industries, amodel of co-regulation which has both
elements of black letter law and self-regulation in it.

MR WATERS: Sure, yes. | mean, | guessin theory we'd like to think so. | guess
our experience in telecommunications is a good case in point where, you know, that
clearly is aco-regulatory model you've got, you know, sort of mandatory
requirements for (indistinct) codes of practice in certain areas and the ability for
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ACMA to register those and make them mandatory and enforceable; and yet we till
have, you know, in our view, suboptimal outcomes both in terms of the rulesand in
terms of the way that they're enforced. So | guess you'd find across the board of
consumer NGOs afair degree of scepticism about how well even the co-regulatory
models are working. We'd liketo think - | think there's, in a sense, afund of
goodwill there that we'd like to see them work, but we think they've got along way
to go in terms of effective outcomes and processes.

MR WEICKHARDT: Two questions, really, and they're around the peak sort of
consumer representation body. Thefirst oneis- and I've asked a number of people
thisand I'm curious about it - no doubt you have made representation to government
about funding and support. It's about a decade since, | guess, the body was
defunded. | mean, governments say openly that consumer empowerment is
important. Your contention | guessis part of a consumer empowerment, is having an
adequately funded and resourced consumer body, a peak consumer body.

MR WATERS: Yes.

MR WEICKHARDT: Thequestionisintermsof your representation to
government, what sort of answers and responses have you got as to why they are not
funding a peak body. The second would be, isthe model of a peak body actualy a
sensible one? | put to the people from Choice this morning the assertion that was
made to us by one of the regulators saying that getting consumer bodiesto agreeis
nigh and impossible, they've all got difference voices, and Choice was saying, well,
that's probably a good thing. There are all sorts of different sectors, you know, of the
consumer, and therefore hearing all of their voicesis probably a good thing.

So the question is, in terms of amodel, isit better to fund individual consumer
groups or to fund a peak body, and, if you like, get alowest common denominator
outcome out of a peak body.

MR WATERS: | think probably a hybrid approach is appropriate, and | think, in
the light of experience, we wouldn't be making the bid that we would have done, say,
10 or 15 years ago for a complete restitution of the AFCO model or the early CFA
model. We do see the different roles are breaking down with, you know, and
something like a national consumer council would more probably deal with some of
the policy development and research typeissues. Advocacy generally should, |
think, be with the specific NGOs that have got the particular expertise and the
particular case work sort of support for that; the evidence based approach.

But thereis still acall function in the middle of being an umbrella organisation

that provides the network function, the communication function, and takes up issues
that are common generic issues about things like, you know, the processes for
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appointing consumer representatives, are they generic, whether you are talking health
or communications or energy; questions of performance monitoring. So the whole
range of process issues, and then performance measurement issues which we feel
could be most efficiently done by a big organisation. But it wouldn't look like what
the big organisations have done in the past.

MR FITZGERALD: | mean, one of the things - just on that, but it does seem to
me there's been a significant change there in relation to industry specific areas.

There has been an increase in the number of, say, consumer councils or consultative
bodies which is significant. However, the second problem seemsto be, well, how do
you find the people to be able to participate? Y ou've got amodel - you have some
funding in order to find representatives for the Standards Australia committees, albeit
fairly modest, and we've made recommendationsin relation to that in our previous
report.

Y ou've mentioned the consumer - the Communications Alliance, so | presume
as part of thisreworked peak body, one of its central functions would be to be ableto
facilitate the finding of representatives for these other bodies, rather than to substitute
for those bodies.

MR WATERS:. Yes, that'sright. | mean, we've already tried to do that aswell as
the Standards Australia work that we're funded for. We aso try to, on atotally
unfunded basis, act as a clearing house for requests from external dispute resolution
bodies. They tentatively come to us and ask for nominations or endorsement of
consumer representatives, and every meeting of the executive of CFA we have one
or two of those on the agenda to deal with and we see that as being an appropriate
function. It's, you know, a cost effective solution for everybody.

MR FITZGERALD: Thank you very much for that. Look forward to the
submission, and that's been very helpful. Thanks, Nigel. We will resume tomorrow
at 8.30, and at this stage the hearings are likely to conclude at approximately 2.30
tomorrow. If anybody in the audience wants to participate but isn't on our schedule,
they should advise usthis evening. But otherwise, we start at 8.30 tomorrow, and
will probably conclude at about 2.30. Thank you very much.

AT 5.09 PM THE INQUIRY WAS ADJOURNED UNTIL
TUESDAY, 17 APRIL 2007
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