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1. Executive Summary 

Telstra Corporation Limited (“Telstra”) welcomes the opportunity to provide input to the Productiv-
ity Commission’s Inquiry into Australia’s Consumer Policy Framework, 2007. 

1.1 The rationale for consumer policy 

• Telstra strongly supports the existence of consumer protection safeguards and laws in Aus-
tralia. 

• An effective consumer policy framework contributes to economic development by promoting 
fair, open and transparent markets. 

1.2 Market trends and developments 

• Telstra considers that the perceived complexity of new products, services and pricing plans is 
evidence of healthy and continuing innovation in the telecommunications industry. New 
ways of accessing information, eg. by the Internet, are helping to better and more readily in-
form customers, give them more choice and helping to reduce confusion. Telstra considers 
that even greater innovation would be possible if the third line forcing provisions in the Trade 
Practices Act 1974 (Cth) (“TPA”) were made subject to a substantial lessening of competition 
test rather than being a per se breach. 

1.3 How well is the current framework and suite of measures performing? 

• Telstra supports a regulatory approach that encompasses broad principles of consumer pro-
tection law rather than an approach that is detailed and overly-prescriptive. Telstra considers 
that some existing consumer protection regulation (particularly, many of the telecommuni-
cations specific consumer regulations and codes) is unnecessarily and unduly prescriptive 
and that existing broader principles of consumer protection law (namely, that provided by 
the TPA) are more appropriate and just as effective at achieving the desired outcome but less 
burdensome on business and result in less complexity for customers. 

• Telstra believes that the single most important contributor to consumer welfare in Australia is 
continued investment in new and innovative technologies that lead to improved products 
and services. Consequently, regulation and enforcement should encourage rather than dis-
courage legitimate investment that benefits consumers in the long term. 

• Telstra recognises that some consumers may face greater difficulty than others in accessing 
services and making appropriate purchasing decisions and supports moves to assist such con-
sumers. However, in the telecommunications industry, responsibility for such assistance is 
highly skewed towards one service provider only, namely Telstra, which results in significant 
market distortion and consequent gaps in consumer protection. Telstra considers that there is 
considerable adjustment required to the consumer policy framework, particularly Commu-
nity Service obligations, in the telecommunications industry to remove these serious distor-
tions for the benefit of all consumers, not just some. The delivery of community service obli-
gations should be separated from the funding of those obligations. Affordability measures 
should be determined and funded at a government policy level. 

• Telstra considers that the Universal Service Obligation in Australia is grossly under-funded re-
sulting in disincentives to invest in new technologies, products and services that may benefit 
consumers in rural and regional areas. 
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• Telstra considers that there is a real need for clarity as to what constitutes a “small business 
customer”, in particular how to define this for the purposes of consumer protection laws and 
whether small business should in fact be covered by consumer protection provisions. 

• Telstra is concerned at what it considers to be a lack of fairness and consistency in the ap-
proach to enforcement taken by regulators, particularly the Australian Communications and 
Media Authority (“ACMA”) and the Australian Competition and Consumer Commission 
(“ACCC”). The same consumer protection framework applies to all players, however these 
laws are applied more often and more vigorously to Telstra than its competitors. Regulatory 
enforcement is often unconnected to the where market failure is actually occurring. 

• Telstra considers that in recent years the balance has tipped so that there is too little empha-
sis on the use of demand side policy tools whereby consumers are empowered to take respon-
sibility for their own choices. Telstra is particularly concerned when a small impact to a small 
number of consumers is deemed to outweigh the prospect of larger benefits to the greater 
majority of consumers. 

• Telstra considers that consumer redress schemes need to strike a balance between wide juris-
dictions and effective operation. Telstra considers that a focussed industry specific solution is 
the best model and does not support the establishment of a general consumer redress body. 
The Telecommunications Industry Ombudsman (“TIO”) Scheme should, therefore, continue 
to focus on complaints associated with the provision of telecommunications services but 
should look to establish links to other redress schemes so that together they can address the 
full breadth of the telecommunications issues raised by the customer. 

• Telstra considers that there is a real and immediate need for clarity, consistency and har-
monisation of State, Territory and Federal consumer protection laws in Australia. In particu-
lar, Telstra has identified areas of marked divergence in the following consumer protection 
laws: unfair terms in consumer contracts, telephone marketing, door to door sales and trade 
promotions. 

• Telstra considers that there is a need for greater effectiveness in public participation in con-
sumer policy development and in consumer-industry dialogue. In particular, there is a need 
for increased coordination and training resources in the consumer sector to enable relevant 
issues to be identified and resolved in a commercially realistic and balanced way. 

• Telstra supports the Productivity Commission’s views on good practice regulation, but wishes 
to add further principles that should be considered such as whether the policy tool chosen 
will act as an incentive or disincentive to investment. 
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2. Introduction 

Telstra Corporation Ltd is Australia’s leading telecommunications and information services com-
pany, with one of the best known brands in the country. We offer a full range of services and com-
pete in all telecommunications markets throughout Australia, providing more than 9.86 million 
Australian fixed line and more than 8.9 million mobile services. Our main activities include the pro-
vision of: 

• basic access services to most homes and businesses in Australia; 

• local and long distance telephone calls in Australia and international calls to and from Aus-
tralia; 

• mobile telecommunications services; 

• broadband access and content; 

• a comprehensive range of data and Internet services (including through Telstra BigPond®, 
Australia’s leading Internet service provider) 

• management of business customers’ IT and/or telecommunications services; 

• wholesale services to other carriers, carriage service providers and ISPs; 

• advertising, search and information services (through Sensis, Australia’s leading directory 
and search company); and 

• cable distribution services for FOXTEL’s® cable subscription television services. 

One of our major strengths in providing integrated telecommunications services is our vast geo-
graphical coverage through both our fixed and mobile network infrastructure. This network and 
systems infrastructure underpins the carriage and termination of the majority of Australia’s do-
mestic and international voice and data telephony traffic. 

Telstra owns 50% of FOXTEL®, and its international business include CSL New World Mobility Group, 
one of Hong Kong’s leading mobile operators, TelstraClear Limited, the second largest full service 
carrier in New Zealand and Reach Ltd, a provider of global connectivity and international voice and 
satellite services, as well as SouFun Holdings Limited, a leading real estate and furnishings website 
in China. 

Telstra’s submission 

Telstra welcomes the opportunity to provide information to the Productivity Commission on the ef-
fectiveness and efficiency of Australia’s consumer policy framework and how it might be improved 
to give greater certainty and less cost to business operations as well as improve consumer choice 
and engagement in the Australian market. 

This submission follows the general outline given in the Consumer Policy Framework: Productivity 
Commission Issues Paper, January 2007. 
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3. The rationale for consumer policy 

Telstra strongly supports the existence of consumer protection safeguards and laws in Australia. As 
a major company that seeks to promote the highest standards of customer service and corporate 
social responsibility, we consider that an effective consumer policy framework contributes to busi-
ness success by promoting fair, open and transparent markets. Telstra welcomes the opportunity 
to compete on its “consumer credentials” and is always seeking ways to improve the experience of 
its customers in dealing with the company. 

Example: With the implementation of “Market Based Management”, Telstra has appointed dedicated cus-
tomer experience people and resources in all of its consumer marketing teams. Telstra also has a 
range of specialised consumer affairs functions that focus on complaints, compliance and dis-
advantaged and vulnerable customers. 

Telstra considers that effective demand-side policies can help lead to more efficient markets as con-
sumers are empowered in their choices to drive the supply of appropriate products and services that 
suit their needs. 

Demand-side strategies, such as effective consumer education and redress, may also be a practical 
policy tool in dealing with occasions of market failure. 

There is a growing recognition of the importance of user innovation as a mechanism that is driving 
the adaptation of products and services to meet differing consumer needs. Effective consumer pol-
icy can then promote innovation and investment. 

International developments in consumer policy also have implications for Australian consumers 
and business impacts. 

Example: Standards Australia has recently endorsed a new complaints handling standard, AS ISO 10002, 
based essentially on the international standard and replacing the 1995 Australian developed 
standard AS4269. 

With increasing international trade, Internet based commerce, outsourcing of business operations 
nationally and internationally, and global business operations, consistency and cooperation in 
consumer policy making becomes ever more important. Telstra notes, in this regard, the United Na-
tions sanctioned eight consumer rights. These rights are: 

• Right to satisfaction of Basic Needs 

• Right to Safety 

• Right to be Informed 

• Right to Choose 

• Right to be Heard 

• Right to Redress 

• Right to Consumer Education 

• Right to Healthy and Sustainable Environment 

In reviewing Australia’s consumer policy framework, Telstra suggests that the Commission might 
have regard to these themes, which provide a useful benchmark for consistent and principles-based 
consumer policy development. 
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4. Market trends and developments 

Telstra considers that the main and most significant driver of innovation in new telecommunica-
tions product and service offers coming to the market is the convergence brought about through 
digital technologies. This means that an almost limitless number of communications, information 
and entertainment services can be accessed from the one suitable device. Many of those services 
may be provided by third-parties, even by overseas service providers. 

Example: A mobile phone once used primarily for voice calls and SMS may now also be used for video-
calling, taking photos or video clips, sending and receiving MMS, browsing the Internet, sending 
and receiving e-mail, listening to the radio/ audio tracks, watching streaming video and/ or TV 
channels, paying bills and looking up directory information based on the user’s location. 

4.1 Complexity and pricing 

Complexity can arise due to the many accessible services being individually tariffed, with some ser-
vices included in a set monthly fee, others are pay-as-you-use, on-net charges (ie. where the service 
is provided using the service providers network only) may differ from off-net charges (ie. where the 
service provider has to make out-payments to other providers for delivery of that service), special 
“capped” plans may apply to some services (often those that are on-net) but not others. Further, 
service providers will want to differentiate themselves in the market, often through special offers. 

Telstra considers that innovation in pricing is a sign of healthy competition that will result in 
greater consumer benefit. 

Example: Some consumer representatives have questioned the validity of “capped” plans, due to possible 
exclusions that may apply and the issue of unexpected high bills. However, judging by their 
popularity and the number of competitive responses within the industry, these plans have been 
a significant innovation with considerable benefits to consumers. 

Telstra believes that as consumers gain experience with new offers in the market and settle into 
regular patterns of use many of these “complexity” issues are likely to dissipate. 

Further, there are a number of preventative measures that both consumers and service providers 
are taking. Pre-paid mobile services are the fastest growing segment of the market and provide se-
curity against unexpected high bills. Telecommunications service providers, through the develop-
ment of a Communications Alliance Credit Management Industry Code (C541:2006), provide a range 
of protections such as dollar spend limits for premium services, automatic notifications when data 
usage limits are being approached, and/ or courtesy calling/ notification when a pre-bill is detected 
to be unusually higher than compared with previous usage. 

4.2 Complexity and bundling of services 

The Commission notes in its issues paper the increasing complexity of product offerings, often 
through product bundling. Rather than hindering effective participation by consumers in the mar-
ket, Telstra considers that innovative product bundling by the telecommunications sector has sim-
plified consumer choice, often with price benefits. 

Example: Telstra provides attractive discounts to customers who choose to bundle their eligible services, 
such as fixed line service together with mobile, Internet and/ or pay TV services on a single bill. 

However, the current per se prohibition against third line forcing conduct as set out in sections 47(6) 
and (7) of the TPA means that third line forcing is prohibited even where there is no substantial 
lessening of competition. This has the effect of limiting the development of many innovative bun-
dled product offerings and therefore limiting consumer choice without providing a corresponding 
benefit of consumer protection. It is also inconsistent with the approach in New Zealand (where if 
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the proposed conduct does not have or is not likely to have the effect of substantially lessening 
competition in a market, it will not contravene the Commerce Act 1986 (NZ)). 

Accordingly, Telstra considers that the effect of sections 47(6) and (7) of the TPA regarding third line 
forcing may on balance be inhibiting opportunities for consumer benefit through innovative bun-
dled product offerings. Telstra submits that it is open to the Commission to recommend that the 
TPA be amended so that third line forcing is subject to a substantial lessening of competition test. 

4.3 Complexity and customer information 

The Commission asks in its Issues Paper “whether the provision of more information to consumers 
will necessarily be an effective way of improving market outcomes.” 

Telstra considers that often it is the many regulatory instruments and regulator decisions that call 
for the provision of (more) information as the primary response to ensuring informed consumer 
choice or mitigating potentially detrimental decisions. However, Telstra considers that in some 
cases any actual consumer benefit is far outweighed by the increased costs of compliance. 

Example: Many of the telecommunications industry codes have information requirements that are spe-
cific to that code, which has the effect of multiplying the amount of information delivered to 
consumers as well as costs to industry. In August 2005 Telstra and the Communications Alliance 
compiled a list of all customer information requirements imposed on participants in the tele-
communications industry. The list includes 19 separate regulatory instruments and 10 pages of 
specific requirements. The purpose of this audit was to begin to seek an appropriate balance be-
tween the effectiveness of providing customer information (content and method) against the 
costs of providing. However, the process was short-circuited when approaches to regulators and 
policy makers resulted in regulatory compliance being given a higher priority than effectiveness 
and efficiency. 

Example: The disclosure of information in relation to reverse charge calls. Telstra provided full details of 
its reverse charge calls service in its standard form of agreement (which is available online or in 
Telstra Shops and third party dealers). This information is also available from Telstra operators 
before deciding to reject or accept a call as well as by virtue of a 1800 number advertised in the 
White Pages™ and online. However, the ACCC believed that all service providers should provide 
such information to consumers prior to the consumer accepting the service (although the ACCC 
did not appear to consider that current practices raised issues under the TPA). As the service 
could be used by a number of customers in different locations (including from 65 overseas loca-
tions) to which different call rates apply, such information would have to be provided by an op-
erator. This would have resulted in a significant increase in call handling times which would in 
turn lead to an increase in labour costs associated in providing the services with the flow-on ef-
fect likely to be an increase in the prices Telstra charged for the provision of reverse charge calls. 

The Commission notes in its paper the greater use of standard form contracts. This mechanism for 
contracting with consumers is common in the telecommunications sector given its statutory crea-
tion and endorsement in the Telecommunications Act 1997 (Cth) (“Telco Act”). Telstra considers 
standard form contracting it to be a positive thing for consumers, creating consistency and cer-
tainty in the terms on which telecommunications goods and services are provided. Further, increas-
ing market choice can drive simplification as a response by service providers to compete for cus-
tomers. 

Example: Telstra has undertaken a major project to re-draft its standard terms in plain and easy to under-
stand language, in particular, its consumer contracts for mobile phone services and its BigPond 
Internet services, which benefits consumers. 
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4.4 New ways of informing consumer choice 

As the Commission notes in its Issues Paper, technologies such as the Internet are redefining ways in 
which consumers and businesses interact. The latest ABS Household Use of Information Technology, 
Australia survey indicates that 60% of households had Internet access in 2005-06 with 70% of the 
population being Internet users in December 2006 (Neilson//NetRatings). 

The Internet is positively addressing issues of access to information (including helping to break 
down complexity) for consumers through the following means: 

• Consumers can search for products and services that meet specific requirements, locally and 
internationally. They can access substantially more information about the product prior to 
purchase, for example, downloading the user manual and even viewing three-dimensional 
reproductions of the product, to determine if it meets their needs. 

• Consumers can access (independent) reviews of products and services that might guide their 
choices, for example, at www.choice.com.au. 

• Consumers can access information that allows them to compare between various product 
and service offerings and prices. For example, www.phonechoice.com.au has sections on mo-
bile, fixed line, broadband and VoIP (Voice over IP) including a forum where consumers can 
ask questions and receive specific answers. 

• Consumers can learn from the experiences of users in other markets, such as overseas, where 
many products originate. In fact, consumers can often join (international) campaigns that 
seek to redress issues of consumer detriment. 

• In the telecommunications industry, as a result of a Communications Alliance industry code, 
people with a disability will be able to retrieve standard-form information about the accessi-
bility features of (mobile) telephone handsets that can help guide their purchase. 

The Commission should find that with very high levels of Internet usage in Australia that any in-
formation asymmetry between supplier and consumer is fast disappearing. Further, that such ac-
cess provides a greater ability to compare and move between suppliers, which creates greater disci-
pline on the market as suppliers are forced to do better to attract and retain customers. This often 
means that new offers tend are simplified in order to gain “cut-through” in a crowded market. 

This is not to say that the actual use of the Internet by many suppliers and others has reached its 
full potential. The hyper-text representation of information on most web-sites is very under-
developed, not utilising the rich, exploratory, multi-media and user-generated content potential of 
the medium. This is a shame since such representation has the potential to assist consumer com-
prehension and comparison by “doing” rather than just “observing”. The Commission might rec-
ommend ways to encourage suppliers and consumers to make better use of new media. 

A further area of investigation and research that could be recommended by the Commission, which 
would assist both consumers and service providers, is consumer behaviour in purchasing and con-
tracting, particularly as it relates to making informed choices. Telstra notes that suggestions have 
been made for the development of industry wide “standard form” contracts in telecommunications 
with add-ons for specific features of the service. While not necessarily agreeing that this is the best 
course of action, (rather individual suppliers should be free to develop the terms on which they of-
fer their products and services), Telstra does believe that undertaking suitable research may pro-
vide useful consumer behavioural information that informs how to generally improve the level of 
informed choice in consumer transactions. 

http://www.choice.com.au/
http://www.phonechoice.com.au/
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5. How well is the current framework and suite of measures working? 

5.1 Overall framework and approach 

The telecommunications sector is one of the most heavily regulated sectors in Australia. In addition 
to general consumer protection legislation such as the TPA, there are at least 7 principal Acts, 30 
codes and numerous regulations and other subordinate instruments, as well as licence conditions, 
which businesses like Telstra must comply with. This is in addition to numerous other regulatory in-
struments with which telecommunications providers must comply relating to areas such as direct 
marketing, consumer contracts and trade promotions. 

Of particular note are the extensive obligations and regulatory powers to which telecommunica-
tions providers such as Telstra are subject to under Part XIB of the TPA. Division 2 of Part XIB repli-
cates some of the restrictive trade practices provisions which already exist in Part IV of the TPA. The 
competition notice regime in Division 3 of Part XIB exposes businesses to millions of dollars in pen-
alties per day and effectively reverses the onus of proof in relation to the conduct which is the sub-
ject of the notice. However, for all the red-tape imposed, there seems little consumer benefit arising 
from these provisions. In fact, as argued elsewhere, such regulation may act as severe disincentive 
to investment, which can then lead to greater long-term consumer detriment. 

Telstra believes that the consumer policy framework should not act as a disincentive to investment 
in meeting the needs of particular customer groups, such as disadvantaged and vulnerable con-
sumers. Further, the current framework in the telecommunications industry is heavily skewed with 
a number of welfare measures or Community Service Obligations (“CSOs”) applying only to one 
service provider, namely Telstra. This acts as a disincentive for all service providers to invest for the 
benefit of particular groups of customers. 

5.1.1 Regulatory balance 

While regulation to protect consumers is necessary, Telstra considers that in recent years the bal-
ance has tipped so that there is too little emphasis on the use of demand side policy tools whereby 
consumers are empowered to take responsibility for their own choices. A paternalistic approach to 
consumer protection (both in the laws and in enforcement activity) means that legally-compliant 
businesses may be subject to the burden of over-regulation while consumers may become compla-
cent and benefit from being absolved from risk even where this should be appropriately shared. 

Telstra is particularly concerned when small risks to a small number of consumers is deemed to out-
weigh the prospect of larger benefits to the greater majority of consumers. This is often a point of 
contention between consumer representatives and service providers. Telstra agrees that incidences 
of wide-spread detriment, ie. affecting a large proportion of consumers, and/ or incidences of sig-
nificant detriment affecting even a small proportion of consumers, should be addressed. However, 
even here there is often disagreement on what quantitative thresholds may be relevant in assess-
ing whether an issue is wide-spread enough to warrant intervention and what qualitative thresh-
olds may be relevant in assessing the impact on particular groups of consumers. Often a balance 
will need to be struck between delivering the greatest welfare benefit to the greatest number of 
consumers and protecting those who may suffer a detrimental impact. 

Where intervention is deemed necessary, Telstra considers that there should be a formal assess-
ment of what policy tool, including demand side options such as consumer education, will be most 
effective in delivering the required market outcomes. It may be that in some cases existing individ-
ual redress mechanisms are the most efficient and effective way of dealing with residual market 
failure and impacts on some consumers. 
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5.1.2 Relationship between competition regulation and consumer benefit 

Telstra believes that the single most important contributor to consumer welfare in Australia is con-
tinued investment in new and innovative technologies that lead to improved products and services. 
Consequently, regulation and enforcement should encourage rather than discourage legitimate in-
vestment that benefits consumers in the long term. This is not the case in the telecommunications 
industry under parts XIB and XIC of the TPA. Telstra believes that these particular regulations are 
disincentives to investment to the point of resulting in negative investment growth and consequent 
long-term consumer detriment and are in need of urgent reform. The following chart shows how 
telecommunications industry investment growth has fared under this regime compared to other 
industry investment growth in Australia. 

Investment growth by industry
3 years to 2005-06
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Sources: ABS
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5.1.3 Definition of small business 

Telstra considers that there is a real need for clarity as to what constitutes a “small business cus-
tomer”, how to define this for the purposes of consumer protection laws and whether small busi-
ness should be covered by consumer protection provisions. There are a number of instances where 
a lack of clarity on this issue causes difficulties for compliance with consumer protection laws. 

Example: The Do Not Call Register Act 2006 (Cth) (“DNCR Act”) allows Australian phone numbers used or 
maintained exclusively or primarily for private or domestic purposes to be entered on the regis-
ter. However the DNCR Act prohibits the making of telemarketing calls to any number on the 
Register, regardless of whether a number is entitled to be registered. The draft Do Not Call Regis-
ter (Administration and Operation) Determination 2007 requires a person registering a phone 
number to confirm that the number is private or domestic. However there is no verification pro-
cedure in place. This means that telemarketers cannot be certain that a business number they 
may wish to call has not been listed on the register, notwithstanding that the number is ineligi-
ble to be registered. Despite the fact that the regime was designed so that only private or do-
mestic numbers could be registered, telemarketers will be forced to incur the extra expense and 
administrative burden of “washing” their business number calling lists against the register. 
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Example: There is inconsistency in the application of state fair trading legislation to small business cus-
tomers. The New South Wales Fair Trading Act 1987 (“NSW FTA”) applies to contracts for the sup-
ply of goods or services with an individual. However, because a small business customer may 
also be an individual, companies such as Telstra cannot conclusively determine whether the 
NSW FTA does not apply to a particular individual unless the customer supplies an ABN or ACN. 
Similarly, the Victorian Fair Trading Act 1999 (“Vic FTA”) applies to agreements for the supply in 
trade or commerce of goods or services ordinarily used for personal, household or domestic use. 
Many consumer goods and services (such as phones) fall within this definition yet are also 
commonly used for business purposes. Accordingly prudent businesses cannot be certain that 
the Vic FTA does not apply unless the customer supplies an ABN or ACN, adding a layer of com-
plexity, confusion and uncertainty. 

Telstra considers it important for the Commission to make recommendations on a consistent ap-
proach to defining small business, and if required, how this is effectively dealt with in characteris-
ing the scope of any particular consumer protection policy. 

5.2 Policy tools 

5.2.1 Community service obligations 

Telstra understands and appreciates that CSOs, as determined by Government and delivered via 
private firms, effectively assist vulnerable and disadvantaged consumers whom the market would 
fail due to their difficulty in meeting the market price for essential services. Telstra therefore does 
not object to the nature of the social policies in place. However Telstra is firmly of the view that 
welfare should be the domain of the State and not private organisations. This is reflected in the fact 
that in all other industries, State and Territory Governments compensate private companies for the 
delivery of Government mandated policy. 

Telecommunications competition has brought great benefits to all Australian customers through 
lower prices, more choice and new services and Telstra should be on a level playing field with its 
competitors operating in Australia in order to strengthen these beneficial outcomes. Consumers 
should have the benefit of that competition without distortion of choice through asymmetric regu-
lation that mandates Telstra to pay for government mandated social policies. This, in fact, runs 
counter to the Government’s own policies and market based principles. 

Telstra stands ready to be a distribution channel for Government policy and is open and willing to 
discuss all possible methods for distributing Government funded policies. Of course, all industry 
participants should be able to do the same, so that consumer choice is not distorted. 

The Federal Government’s National Competition Policy recognises that CSOs are often established 
to meet Government social policy objectives and that consumer policy should not reduce efficiency 
that contributes to healthy competition, particularly with regard to the funding mechanism of 
CSOs. It directs CSOs to be funded by Government in order to achieve the goals of assisting the vul-
nerable consumer and encouraging efficient production and delivery of products/services. 

The Federal Government has recognised that in the current competitive environment it is ulti-
mately the shareholder who bears the cost since internal cross-subsidies of CSOs are not possible in 
competitive markets such as the telecommunications industry. In its Socio-Economic Consequences 
of the National Competition Policy, November 1998, report, the Government’s position was articu-
lated as follows: 

In the past, there has been a tendency for the business sector to subsidise household consum-
ers in the provision of public operated utility services, while urban residents have tended to 
subsidise rural residents. However, charging some consumers at a higher rate to subsidise oth-
ers becomes untenable where there is access to alternative suppliers who do not contribute to 
funding the CSO and whose prices more closely reflect the cost of providing the service. 
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It is even more important today as the ACCC has required Telstra to de-average wholesale access 
prices. The Government prevents Telstra from recovering costs in the high cost areas through retail 
price controls. This regulatory pincer encourages and enables Telstra’s competitors to cherry pick 
Telstra’s most profitable and lowest cost customers. This disadvantages Telstra and reduces Tel-
stra’s ability to compete and invest in new/ innovative services that would benefit all customers. 

The set of Government principles regarding the funding of community service obligations has been 
repeated many times in a number of reports and forums, including previous Productivity Commis-
sion reports. Please refer to Appendix 1 for examples of Department of Treasury statements. 

In practice, these principles have been implemented in virtually all industries, except in the tele-
communications industry. This is a situation that must be addressed as a priority given the poten-
tial detriment to consumers. 

• Consumers who choose providers other than Telstra are detrimentally affected because they 
receive none of the consumer policy coverage that applies to customers of Telstra. 

• Consumer choice is limited as Telstra becomes the “only” option for customers seeking to 
benefit from the consumer policy in question, particularly those “vulnerable and disadvan-
taged” customers that the Commission has highlighted. These customers are therefore not 
deriving the full benefits of open competition. 

• It leaves one player in the market, Telstra, with a “regulated” higher cost structure than its 
competitors. This runs absolutely counter to Government competition policy. 

• Telstra starts at a competitive disadvantage in the marketplace and there is no doubt that 
this acts as an investment disincentive that reduces overall consumer welfare. 

• The telecommunications industry only carries the burden of funding community service obli-
gations that benefit all Australian households and businesses, disadvantaging investment in 
relation to other industries. 

Telstra considers: 

• That competition and consumer welfare in the telecommunications industry is being severely 
distorted due to specific regulations that target one provider only. 

• That community service obligations that benefit most Australian consumers and businesses 
should not be funded by only one provider or only one industry but through more general so-
cietal means, for example, from consolidated revenue. 

Example: The Telstra only provision of free residential directory assistance, as required by the Price Con-
trol Determination. The cost of this provision is approximately $23m. 

Example: The Telstra provision of the emergency number voice call handling service (“E000”) at an annual 
cost of approximately $13 million, without any recompense, yet a third party, the National Re-
lay Service, is responsible for 106 (the text emergency service number, eg. used by the Deaf) but 
is recompensed. With new forms of communications emerging, such as video-calling for the 
Deaf, it is possible that the consumer policy framework in this instance will become fragmented. 
Telstra considers that it is better to have one suitably resourced national emergency services 
call handling centre able to deal with customers no matter what their communications prefer-
ences, centrally funded and competitively neutral. The National Emergency Communications 
Working Group and the Emergency Service Advisory Committee both support Telstra’s proposal 
to migrate the E000 service to a more suitable manager. 

Telstra submits that there is considerable adjustment required to the consumer policy framework in 
the telecommunications industry to remove these serious distortions. 
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5.2.2 Universal service obligation 

This is another example of a policy tool that results in Telstra being burdened with an unfair share 
of regulated costs and consequent disincentives to invest in new technologies, product and services 
that may benefit consumers. 

The USO obliges Telstra to make a Standard Telephone Service reasonably available to any Austra-
lian, regardless of where they live or work. In general, rural communications services are more ex-
pensive to install and maintain than metropolitan services. 

The ideal funding mechanism would be for Government to pay for the USO in line with stated pol-
icy. A properly funded USO would at least be a competitively neutral arrangement. However, under 
current arrangements the USO is grossly under-funded. All telecommunications service providers 
contribute to the USO fund in proportion to their industry revenue. However the total fund amount 
is Ministerially determined and is un-related to actual costs. Further, there is pressure from and op-
portunity for Telstra’s competitors to ensure the fund is as small as possible. 

As a result, contributions by other carriers represent a very small proportion of the total USO cost, 
leaving Telstra to fund the rest. As illustrated in the chart below, the total fund amount has also 
been declining each year, despite rising costs for copper, fuel, labour and other inputs. 

Ministerial versus ACMA determined USO cost
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The last time a thorough cost model was done was 1997/ 98 by the then Australian Communica-
tions Authority (now ACMA the Australian Communication and Media Authority), which deter-
mined the cost of the USO as $548 million. Even assuming this costing remained constant over the 
past nine years, the total contribution by Telstra to the maintenance of rural services will be close 
to $489m per annum, with the rest of industry paying just under $60m per annum. This is not only 
unfair on Telstra shareholders, it is not in the best interests of rural and regional customers because 
Telstra is being dissuaded from investing in new technologies that would benefit customers living in 
rural and regional Australia. A new, more realistic costing needs to be carried out. 

Now that telecommunications markets are highly competitive it is anachronistic in the extreme to 
expect only Telstra to incur these substantial “regulated” costs and be placed at a competitive dis-
advantage within its own industry. 
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5.2.3 Price controls 

This is another example of out-dated telecommunications regulation, which only Telstra is subject 
to. It was introduced as a temporary measure in 1989 within the context of an absence of network 
and retail competition and to ensure that productivity gains flowed through to consumers. The ef-
ficiency grounds for retail price controls may have made economic and social policy sense at the 
time. However, the telecommunications market has become so competitive since that time that the 
rationale for price controls has evaporated. 

Telstra should now have the same flexibility to respond to customer demands and compete in the 
market as every other carrier in the Australian market has. Telstra price controls create unneces-
sary compliance hurdles and costs. They stifle pricing innovation. Their complicated nature holds 
Telstra back from delivering pricing arrangements which would benefit hundreds of thousands of 
customers. 

In all other equivalent jurisdictions the presence of wholesale regulation has led to the phasing out 
of retail price controls. The EU regulatory framework which came into force in July 2003 states that: 

…regulatory controls on retail services should only be imposed where national regulatory au-
thorities consider that relevant wholesale measures or measures regarding carrier selection or 
carrier pre-selection would fail to achieve the objective of ensuring effective competition and 
public interest. (Paragraph 26, preamble to Universal Service Directive.) 

While the ACCC has overseen the rapid expansion of declared and regulated wholesale access ar-
rangements, the Government has at the same time tightened price controls and made them more 
prescriptive. As a result Australia is out of step with the rest of the OECD. Quite simply it makes no 
economic sense to regulate both wholesale and retail services. Regulatory error is inevitable. 

5.2.4 Disadvantaged and vulnerable consumers 

Telstra recognises that some consumers may face greater difficulty than others in accessing ser-
vices and making appropriate purchasing decisions and supports moves to assist such consumers. 
However, in the telecommunications industry, responsibility for such assistance is highly skewed 
towards one service provider only, namely Telstra, which results in significant market distortion 
and consequent gaps in consumer protection. 

Definitions and criteria 

Telstra notes that there are difficulties for service providers in implementing policies designed to 
assist disadvantaged and vulnerable consumers. In particular, it can be difficult for service provid-
ers to assess whether a particular customer is in fact “disadvantaged” or “vulnerable”, particularly 
where privacy and/ or discrimination law constraints preclude a service provider from seeking proof 
or evidence that a customer meets any relevant criteria. 

Example: Telstra had to seek specific privacy regulation changes via the Attorney General to be able to 
verify discounts based on Government welfare criteria, such as holding a Pensioner Concession 
Card or Health Care Card. These changes took considerable time and petitioning to achieve and 
resulted in multi-year delays to the associated programs and significant costs. 

Example: Telstra is very sensitive to the issues of discrimination that may arise if staff were expected to 
assess the capacity of a customer to contract beyond objective criteria such as credit assessment 
and proof of age. Telstra is then often subject to complaint where after-the-fact it is alleged that 
capacity to contract was in question. 

Further, there is generally no clear definition for what constitutes “vulnerable” or “disadvantaged” 
customers despite this being a central concept. These terms need to be more clearly defined and 
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based on objective criteria so that policies designed to assist such consumers can be applied and 
administered fairly and consistently. 

The work that has been done by Consumer Affairs Victoria in their “Discussion Paper: What do we 
mean by ‘vulnerable’ and ‘disadvantaged’ consumers?”, Melbourne 2004, is a excellent starting 
point. The Communications Law Centre report “Not So Special: Telecommunications contracts, dis-
ability and unfair practices,” Melbourne, January 2006, provides an excellent overview of case law. 
The ACCC also seeks to provide guidance through its publication “Dealing fairly with disadvantaged 
or vulnerable consumers – advice for businesses”. Telstra is aware that certain ACCC actions against 
vendors for unconscionable conduct have not succeeded (ACCC MR 198/05 issued 17th August 2005), 
which highlights not only possible gaps in consumer protection but potentially unfair impacts on 
service providers seeking to avoid both discriminatory and unconscionable conduct. 

Telstra is not aware of any further developments in objectively based criteria from these recent dis-
cussions and submits that this is an area where further clarity is required so that both service pro-
viders and consumers can have greater certainty. 

Disability discrimination 

Telstra is surprised that the Commission’s Issues Paper does not include the Disability Discrimination 
Act 1992 (Cth) (“DDA”) as part of Australia’s consumer policy framework. The implications of this 
legislation are far reaching and important for access to product and service markets by people with 
a disability. Telstra has well-developed polices and procedures to ensure that it complies as far as 
possible with the DDA. However, this legislation, in combination with other regulations, does have 
greater impacts on some service providers than others, and on some industries than others. 

• There are a range of situations faced by people with a disability that have more to do with af-
fordability than accessibility. Telstra recognises that many if not most people with a disabil-
ity face both issues as significant barriers on a day-to-day basis. However, Telstra is of the 
view that affordability issues should generally be resolved at the societal level, for example, 
through the application of government funding programs, rather than at the industry or ser-
vice provider level. The consumer protection effect of the DDA, in some cases, could be more 
efficiently achieved through subsidies to people with a disability to make choices in the mar-
ket where that is possible, rather than mandating supply of certain equipment by certain 
suppliers. 

• Only the telecommunications industry is being required to fund generic “disability” services, 
such as the National Relay Service, which provides interpreting between text and oral/ aural 
messages. Telstra notes that the Deaf perceive themselves as a specific cultural and linguistic 
community, not as a disability community. The National Relay Service should then be viewed 
as providing a similar function to the generic Telephone Interpreter Service, and funded in a 
similar broad-based way. 

• The DDA has been specifically interpreted and written into the Telecommunications Act 1997 
covering the provision of the Standard Telephone Service. While this has had the desired ef-
fect of clarifying service provider responsibilities, modern developments in technology and 
competitive infrastructure could over time lessen the effectiveness of this policy. Empowering 
consumers, including people with a disability, through income policies to choose their pre-
ferred communications options would be a better, pro-competition, pro-investment policy. 

• Finally, Telstra is the nominated Primary Universal Service Provider and so in practice carries 
the bulk of the cost of providing disability equipment to augment the Standard Telephone 
Service. This cost is not recognised as part of the Universal Service Obligation (“USO”), which 
as argued elsewhere is grossly under-funded. 
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Nothing in the above should be read or interpreted as a lessening of Telstra’s very strong view that 
people with a disability should be given the support they need to effectively engage in society on a 
similar basis to other consumers and Telstra’s commitment and compliance in this area is second to 
none. Telstra submits, however, that the most efficient and effective means of providing that sup-
port needs to be reviewed, particularly where obligations impact one service provider in particular 
or one industry only. 

Example: The national Workplace Modifications Scheme is a good example of helping to provide equitable 
access for people with a disability, whereby the costs of workplace modifications and/ or adap-
tive equipment are met by this Australian Government scheme, irrespective of the industry or 
the size of the employer. 

Affordability 

Telstra notes that “disadvantaged and vulnerable consumers” may also include people on a low 
income or who face financial hardship. Telstra believes that affordability protections in the tele-
communications industry are highly skewed and limits the choice of carriers for consumers. 

Example: Telstra alone bears the responsibility and cost for maintaining a “low-income package” of prod-
ucts and services, which exceeds $200m per annum and affects the choices of more than 1.5m 
telecommunications customers. 

Telstra submits that this restrictive regime produces distortions in consumer choice and leads to 
less efficient markets. It also means that support is only provided to basic home telephone access, 
which ignores the remarkable changes taking place in consumer needs for mobiles and Internet ac-
cess, including by people on a low income. With increasing competitive telecommunications infra-
structure build (for example, in new estates) the need for broader based consumer protections be-
comes more acute and more urgent. 

Financial hardship 

Many service providers, including those in the telecommunications, energy and water, and finan-
cial services industries, have responded to the issue of consumers facing financial hardship by de-
veloping specific credit management policies and procedures, often with dedicated staffing. 

Example: In 2006 the Communications Alliance developed a revised Credit Management Code (C541:2006) 
for the telecommunications industry that includes provisions for dealing with customers who 
find themselves in financial hardship. 

Telstra submits that this is an appropriate industry level development that provides consumer pro-
tection consistent with choice and competition. It responds to all consumers, whether well-
informed or not, who may be vulnerable in situations such as unemployment or interest rate rises. 
It is able to take into account the particular nature of the products and services of that industry and 
contemplate options and solutions that each service provider is able to support. 

Conclusion – disadvantaged and vulnerable consumers 

The current consumer policy framework in telecommunications is taking into account disadvan-
taged and vulnerable people’s circumstances, but often in a piecemeal way. 

• For people on a low income and /or with a disability, there is an urgent need for a broader pol-
icy framework to be implemented and funded at a societal level to prevent coverage gaps ap-
pearing in relevant protections, to ensure competitive neutrality and to provide incentives for 
investment benefiting these groups. 

• For people with irregular or reduced capacity to contract, greater clarification and certainty is 
required of both service provider and consumer responsibilities. 
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5.3 Generic v industry-specific regulation 

Telstra supports a regulatory approach that encompasses broad principles of consumer protection 
law rather than an approach that is detailed and overly-prescriptive. Telstra considers that some 
existing consumer protection regulation (particularly, many of the telecommunications specific 
consumer regulations and codes) is unnecessarily and unduly prescriptive and that existing 
broader principles of consumer protection law (namely, that provided by the TPA) are more appro-
priate and just as effective at achieving the desired outcome but less burdensome on business and 
result in less complexity for customers. 

5.4 Enforcement and redress issues 

Consumers rightly expect to have confidence in regulatory authorities to maintain discipline in the 
marketplace, particularly when there is systemic or serious detriment occurring. Consumers’ right 
to effective and efficient redress is also important protection and market discipline. Delivering this 
effectively and efficiently is an intrinsic part of any consumer policy framework. Whilst the nature 
of the redress mechanisms might vary depending on the issues, there are two important perspec-
tives that need to be considered: 

• The adequacy, effectiveness and coverage of existing arrangements; and 

• The flexibility to deal with future developments, either technology or consumer driven. 

5.4.1 Enforcement by regulators 

Telstra is concerned at what it considers to be a lack of fairness and consistency in the approach to 
enforcement taken by regulators, particularly the ACMA and the ACCC. 

The same consumer protection framework applies to all players, however these laws are applied 
more often and more vigorously to Telstra than its competitors. Telstra is often the target of regu-
lators seeking to prevent conduct that is widespread across the telecommunications industry. Yet 
when other industry operators fail to modify their behaviour following regulatory action against 
Telstra, too often no equivalent action is take against them. 

Example: In August 2003 the ACCC brought proceedings against Telstra regarding the use of “$0” and “$0 
upfront” claims in respect of mobile handsets and plans. At the time, every major mobile service 
provider was using the same claim in advertising mobiles, but Telstra was singled out as the in-
dustry test case. Telstra attempted to resolve the matter out of court, but the ACCC’s position 
was that Telstra must stop using both the “$0” and “$0 upfront” claims while the rest of the in-
dustry continued to use these claims, which would have caused Telstra immense competitive 
disadvantage. The ACCC was successful in relation to only three of its seven claims in the Federal 
Court. As a result of the court decision, Telstra stopped using the “$0” claim but was able to con-
tinue use of the “$0 upfront” claim. However, some providers continued (and still continue) to 
use “$0” to advertise mobile handsets. As far as Telstra is aware, the ACCC has taken no action 
against such providers in respect of this ongoing conduct, despite its comments to Telstra that 
the decision will act to create a level playing field. 

Telstra understands that the limited resources of regulators means that enforcement by example is 
sometimes necessary, but feels strongly that it is not appropriate or effective if the same operator is 
always targeted. 

Telstra knows from its competitor monitoring program that it is often the smaller operators who 
commit the most blatant breaches of consumer laws resulting in consumers being misled and suf-
fering detriment, yet such conduct often continues without action by regulators. Regulatory en-
forcement, then, is unconnected to the where market failure is actually occurring. 
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5.4.2 The Telecommunications Industry Ombudsman 

The telecommunications industry and consumers have been well served by the industry funded TIO 
Scheme, which was established in 1993 and is now dealing with over 100 000 complaints a year. 
However, there are a range of pressures developing as technology, products and services continue 
to develop at a rapid pace. Many of these developments will require responses that balance making 
it easier for customers to have their complaints addressed in full while ensuring that the providers 
of the redress service can do so effectively and efficiently. 

Industry specific scheme or customer “one-stop-shop”? 

Telstra considers that a compromise needs to be made between ease of access for consumers and 
the ability of the TIO to obtain skilled resources to deal with the issues. The broader the scope of ac-
tivities combined with increasing product and packaging complexity make it harder to recruit and 
train resources capable of adequately addressing the full range of consumer issues. Telstra consid-
ers that it is very important for schemes like the TIO to be able to work closely with the industry 
they cover to support root cause analysis of complaints and drive improvements in customer ser-
vice. Specific expertise needs to be built up and some specialisation is inevitable. For this reason, 
Telstra considers that a focussed industry specific solution is the best model and does not support 
the establishment of a mega-complaints body. TIO Scheme should, therefore, continue to focus on 
complaints associated with the provision of telecommunications services. 

However, where issues arise in the telecommunications industry that require access to jurisdictions 
beyond those usually available to the TIO Scheme, there is a need to ensure customers can have 
these issues addressed. The TIO may therefore need access to expertise in jurisdictions not covered 
by its normal operation. For example, if a telecommunications issue also involves the provision of 
financial services, then the TIO should have the capacity to work with a similar redress scheme so 
that the customer’s issue can be dealt with in its entirety. If determinations are needed, then the 
authority of the two schemes could be brought to bear on the final decision. 

Example: The TIO currently liaises with ACMA for “content” related issues; the Telephone Information Ser-
vices Standards Council (TISSC) for 1900 premium service issues; and the Privacy Commissioner 
for privacy related complaints. 

If customer disputes begin to highlight gaps in the range of redress options required, then there 
may be a need for a suitable government policy response to ensure a full range of necessary redress 
options are available. In determining issues of jurisdiction for redress schemes, Telstra considers 
that any decision should apply equitably to all industry participants and be independent of the 
technology used. Where potential regulatory overlaps occur, there should be policy guidance 
about which groups could best address the issue and the various groups impacted by any policy de-
cisions should be consulted prior to making final decisions. 

The TIO should be recognised as a low cost largely informal means of dispute resolution that can 
assist with those matters that haven’t been able to be resolved between suppliers and their cus-
tomers. Similarly, more complex disputes, which may require higher evidentiary standards, are 
best dealt with through the more traditional channels of tribunals and courts. 

5.5 Self and non-regulatory approaches 

Telstra considers that there is an important role for industry-specific operational codes that may be 
service or technology specific and which provide a significant consumer benefit. 

Example: Through the Communications Alliance the telecommunications industry implemented an indus-
try operational code covering Mobile Number Portability, which has provided a most significant 
benefit to consumers in allowing them to keep their mobile number even if transferring to a dif-
ferent service provider or mobile network. 
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However, in telecommunications, there is less certainty in regard to the welfare benefits that indus-
try-specific consumer codes are bringing. There is often disagreement between consumer represen-
tatives and industry on the extent and impact of particular problems. Solutions to address a small 
proportion of problems may be very expensive and lead to higher prices. Telstra considers that 
there is a need for an agreed framework for identifying, quantifying and qualifying impacts and 
consumer detriment, and whether supply side and/ or demand side and/ or regulatory resolution 
strategies might be most effective and efficient. 

The Commission’s Issues Paper notes some “support for consumer advocacy” as a “specific non-
regulatory option”. However, Telstra considers that such a single-sector advocacy body would not 
necessarily resolve the current problems. Rather, there may be merit in establishing a suitable tri-
partite body with consumer, industry, and academic expertise that can commission precise re-
search on a range of current and future issues, and can prioritise issues and suggest effective and 
efficient policy responses. This could include research into consumer behaviour, informed consumer 
choice and any implications for policy settings. 

5.5.1 Consumer participation 

The Commission’s Issues Paper asks “Do consumer advocacy bodies adequately represent the inter-
ests of all consumers?” Telstra submits that the Commission should formally consider and make 
recommendations about the general role and practice of consumer consultation, participation or 
engagement. 

Telstra views such consultation as a basic and necessary method for gaining informed outcomes 
that seek to balance service provider and consumer responsibilities. It is an important aspect of the 
“Right to be Heard”. 

Example: People with a disability have asserted that their right to be heard in the slogan “nothing about 
us without us”. 

It is also becoming recognised that users of technologies have an important role to play in the con-
tinuing innovation of products and services. Eric von Hippel, Democratizing Innovation, MIT Press, 
2005, asserts that “a growing body of empirical work shows that users are the first to develop many 
and perhaps most new industrial and consumer products. Further, the contribution of users is grow-
ing steadily larger as a result of continuing advances in computer and communications capabili-
ties”. Consumer participation, therefore, can be seen as having an important market function by 
contributing to innovation and investment. 

Example: Telstra has maintained and resourced its own consumer consultation mechanisms since 1988, 
addressing general consumer issues as well as for disadvantaged and vulnerable consumers. 
This has led to new products and services, or policies and processes. The Communications Alli-
ance, ACMA and ACCC also maintain these types of forums in response to regulatory require-
ments or as a way of gaining consumer feedback. 

Telstra considers that there are some basic principles or “core values” underpinning public partici-
pation, such as those as set out by the International Association for Public Participation (see 
www.iap2.org). 

• Public participation is based on the belief that those who are affected by a decision have a 
right to be involved in the decision-making process. 

• Public participation includes the promise that the public’s contribution will influence the deci-
sion. 

• Public participation promotes sustainable decisions by recognizing and communicating the 
needs and interests of all participants, including decision makers. 

http://www.iap2.org/
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• Public participation seeks out and facilitates the involvement of those potentially affected by 
or interested in a decision. 

• Public participation seeks input from participants in designing how they participate. 

• Public participation provides participants with the information they need to participate in a 
meaningful way. 

• Public participation communicates to participants how their input affected the decision. 

In telecommunications, there appears to be a range of challenges for both industry and consumer 
representatives in gaining effective consultation mechanisms. Both the Communications Alliance 
and ACMA have recently restructured their arrangements. Expectations are sometimes not being 
met in regard to the prioritisation of issues raised, the resources available to the different parties, 
the need for commercial understanding as well as social awareness, the need for efficiency and cost 
effectiveness, the need to consider the range of policy tools available versus just relying on regula-
tion, and the need to represent the interests of consumers in general versus only disadvantaged 
and vulnerable consumers (See also comments under 5.1.1 Regulatory balance). 

Example: The development of the Mobile Premium Services Industry Scheme highlighted the gap between 
consumer expectations for quite detailed regulation of such services with TISSC as the com-
plaints body versus service provider expectations for primary reliance on consumer information 
with the TIO as the complaints body to “ensure the safe and responsible delivery of premium 
mobile services, informed and satisfied customers, and a sustainable marketplace for all.” 

Telstra considers that there is a need to “invest” in capacity building for the undertaking of effec-
tive consumer policy research, analysis and promotion. There is a need for governments to fund 
coordination resources within the consumer sector, and the need to provide training to participants 
to become skilled in particular industries and policy fields. 

Example: Overall funding by the Department of Communications, Information Technology and the Arts 
for consumer participation in the telecommunications industry has not kept pace with inflation 
and has become increasingly fragmented leading to reductions in coordination and policy de-
velopment resources for that sector. 

While Telstra agrees that consumer representatives should maintain a healthy independence free 
from any conflict of interest, we would submit that good consultation outcomes are generally best 
achieved through some form of partnership between the industry and consumer sectors. This 
means that consumer representatives must have some (quantitative) economic and commercial 
understanding and industry representatives must have some (qualitative) customer advocacy and 
social awareness. Representation needs to be effective. 

Example: Telstra’s Low Income Measures Assessment Committee (LIMAC) consists of a number of member 
organisations that actively partner with Telstra to deliver some of the low income products and 
services through their agency and member networks. In this way both Telstra and community 
agencies utilise their expertise and infrastructure to address a specific consumer policy issue. 

5.6 Jurisdictional responsibilities 

Telstra considers that there is an immediate need for harmonisation of some state, territory and 
federal consumer protection laws, particularly with regard to unfair terms in consumer contracts, 
telephone marketing, door to door sales and trade promotions legislation. 

Inconsistencies in consumer protection laws add to the complexity and costs of ensuring compli-
ance for organisations that conduct business nationally. For example, inconsistencies in telemar-
keting and door-to-door legislation mean that national operators are forced to apply the most 
stringent obligations to their national operations, leading to lost revenue in states or territories 
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where they could otherwise be calling as well as potential competitive disadvantage. Ultimately 
the extra costs incurred due to the need to comply with inconsistent legislation will be borne by the 
consumer. 

The following sections highlight some of the key areas of divergence in the consumer protection 
laws of the different states and territories of Australia. 

5.6.1 Unfair terms in consumer contracts 

In the telecommunications sector, a particular example of duplication in consumer protection laws 
relates to unfair terms in consumer contracts. 

At the federal level, the industry code regulating Consumer Contracts (ACIF C620:2005) (“Code”), 
which applies to all carriers and carriage service providers and specifies how to determine when 
consumer contract terms may be unfair and the consequences. 

However, legislation covering the same or similar subject matter already exists in Victoria, by virtue 
of an amendment in 2004 which introduced a new Part 2B into the Vic FTA relating to unfair terms 
in consumer contracts. The Code and Part 2B of the Vic FTA are largely a duplication of regulation. 
However, notably no other jurisdiction has enacted the same requirements. Accordingly, only rele-
vant participants in the telecommunications industry and businesses in Victoria need comply with 
the requirements. The result is a fragmented approach depending on the relevant industry and ju-
risdiction under consideration. 

Telstra considers that it would be beneficial for consumers to be protected by a single national re-
gime relating to unfair terms in consumer contracts, to avoid duplication and the inefficiencies as-
sociated with administering and complying with multiple regimes and ensure a level playing field 
for all participants. 

5.6.2 Telephone marketing 

Telstra is of the firm view that there needs to be greater harmonisation of telephone marketing 
laws in Australia. 

Currently, there are a number of bodies that oversee and regulate telephone marketing including: 
the Office of the Federal Privacy Commissioner, the ACMA, various state based departments and the 
Department of Communications, Information Technology and the Arts. 

There are also a number of different pieces of legislation and instruments that regulate telephone 
marketing. These include: 

• the Financial Services Reform Act 2001; 

• the Vic FTA; 

• the NSW FTA; 

• the Telco Act; 

• the DNCR Act; 

• the Telecommunications (Telemarketing and Research Calls) Industry Standard 2007; 

• Ministerial Counsel for consumer affairs modified practices for direct marketing; 

• The Australian Direct Marketing Code of Practice; and 
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• The Communications Alliance Customer Transfer Industry Code (C546:2006). 

In particular, telemarketing legislation in Victorian and New South Wales has created a disparate 
regulatory approach toward telephone marketing nationally. 

Whilst there are similarities between the New South Wales and Victorian legislation, key differ-
ences exist that have proven to be complex and costly for service providers to implement. For ex-
ample, a telephone marketing call centre based in one state, which makes outbound calls to cus-
tomers in Victoria and New South Wales is required to apply different administrative rules 
depending upon the regulatory regimes that exist in the state where the customer they are calling 
resides. 

Another important difference concerns the type of contracts to which the respective regime applies. 
The telemarketing legislation in New South Wales applies to direct commerce contracts, which in-
clude door to door sales. However, in Victoria, the telemarketing legislation only applies to tele-
phone marketing agreements. Door-to-door sales and other non-contact sales agreements are sub-
ject to separate regime with different obligations. Furthermore, the New South Wales legislation 
applies to the supply of goods and services to a consumer who is an individual. In comparison, the 
Victoria legislation applies to contracts for products and services of a kind ordinarily acquired for 
personal, household or domestic use. 

The following table highlights some other key differences between the telemarketing provisions of 
the New South Wales and Victorian Fair Trading Acts. 

 Requirement Victoria New South Wales 

1 Scope of law Uninvited telephone marketing agree-
ment for goods or services that exceed 
$100. 

Uninvited direct com-
merce contract for goods 
or services that exceed 
$100. 

2 Disclosure Consumers must be informed of their can-
cellation rights during a telesales call and 
be provided with a hard copy of the con-
tract and a prescribed notice form detail-
ing cancellation rights within five days (or 
a later agreed date) after the telemarket-
ing call. 

Consumers must be in-
formed of their cancella-
tion rights during a tele-
sales call and in writing 
before concluding any 
contract. 

3 Contract cool-
ing-off periods 
(right to cancel) 

Ten days from the date of receipt of the 
written agreement and prescribed notice 
of cancellation rights. 

Five business days from 
the day the written no-
tice of cancellation 
rights is given to the 
consumer. 

4 Penalties for 
breach 

Depending on which section of the Act is 
breached: 

• Companies: $13 214 or $26 429. 

• Individuals: $6607 or $13 214. 

$11 000. 

Although the soon to commence Telecommunications (Telemarketing and Research Calls) Industry 
Standard 2007 will introduce some harmonisation nationally in telemarketing practices, anomalies 
will still exist as the state and territory regimes continue to apply (to the extent of any inconsis-
tency with the Standard). 

Given the operational complexities and costs associated with ensuring compliance with differing 
regimes for companies that trade nationally, which may be passed on to consumers, Telstra would 
strongly support any future movement towards harmonisation of telemarketing laws in Australia. 
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5.6.3 Door to door sales 

Telstra is of the view that there needs to be greater harmonisation of “door to door sales” laws in 
Australia. 

Fair Trading legislation in each state and territory regulates door to door sales. Areas where there 
are significant differences in state and territory legislation include: 

(a) For the door to door legislation to apply, the consideration under the contract made by a door 
to door sale must reach a certain value – in SA, WA, TAS, NT ACT and VIC, this is currently $50, 
in Queensland $75 and in NSW $100. 

(b) The legislation provides that prescribed forms must be given to a consumer to inform them of 
the applicable cooling off period and their right to cancel the contract. The difference in the 
forms between states and territories adds to the cost of compliance. Further, in the ACT the 
prescribed notice explaining the customer’s right to rescind the contract must also be read 
aloud to the customer. This is not required elsewhere. 

(c) The cooling off period in NSW is 5 days whereas in all other states and territories it is 10 days. 

(d) Permitted calling times vary in each state and territory. 

The differences in each state and territory law add to the complexity and costs of ensuring compli-
ance for organisations that conduct business nationally. Particularly, in areas that border between 
two states or territories, heightened compliance is required because of the differences in those laws 
in a potentially overlapping area. 

Whilst in most cases it is practical to train staff on the legal requirements in their state and terri-
tory, from a process perspective, the need for different forms and training increases the complexity 
and cost of compliance. It also reduces the ability of national sales organisations to relocate re-
sources or staff as demand requires, given the differing legislative requirements. 

5.6.4 Trade promotions 

Telstra is of the firm view that there needs to be greater harmonisation of the laws relating to the 
conduct of trade promotions (competitions) in Australia. Currently, lotteries legislation in each 
state and territory and the TPA regulate trade promotions. 

The differences in the state and territory laws in the area of trade promotions are quite significant 
particularly in relation to whether a permit is required to conduct a trade promotion in a particular 
state or territory. Generally, in Queensland, Western Australia and Tasmania no permits are re-
quired. In New South Wales and the Australian Capital Territory a permit is always required, in 
South Australia a permit is required if the prize pool is greater than $500 and in Victoria if the prize 
value exceeds $5000. The requirements relating to unclaimed prizes also vary significantly between 
the states. 

There are many requirements that are particular to one or two states. For example: 

(a) In New South Wales and South Australia a scrutineer is sometimes required to witness the 
draw. 

(b) In Victoria an authorised nominee (who must hold a current police check) must certify that 
they will ensure the competition is run in accordance with legislative requirements. 

Because of these inconsistencies when a trade promotion is promoted nationally, the highest set of 
requirements prescribed by the legislation must be followed. However when a trade promotion is 
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conducted in one state or territory, the difference in the laws could arguably lead to confusion. In-
creased consistency in the laws will aid compliance, as staff who organise trade promotions can 
concentrate on following one single set of clear requirements. 

Telstra believes that the Commission will agree that there exist substantial examples of differing 
regulations in different State/ Territory jurisdictions that have led to significant cost for businesses 
and that the State/ Territory Fair Trading/ Consumer Affairs Ministers/ Attorneys should address 
these as a matter of priority. 

5.7 Gate-keeping and review arrangements 

Telstra supports the Productivity Commission’s previously stated views on good practice regula-
tion, for example: 

It must have a sound rationale and be shown to bring a net benefit to society, requiring costs as 
well as benefits to be brought into account. It must be better than any alternative regulation or 
policy tool. It should be clear and concise. It should also be communicated effectively and be 
readily accessible to those affected by it. It must be enforceable. But it should embody incen-
tives or disciplines no greater than are needed for reasonable enforcement, and involve ade-
quate resources for the purpose. Finally, it needs to be administered by accountable bodies in a 
fair and consistent manner … important features of good governance include clear statutory 
guidance, transparency of both process and judgement, and public accessibility. (Commission 
Chairman Gary Banks, 2 October 2003) 

Telstra also considers the following principles to be relevant and important: 

• Regulatory intervention should only occur when market failure has been clearly demon-
strated; 

• Obligations placed on one industry, or one technology, should be consistent and comparable 
with those imposed on similar services and industries; 

• Obligations and enforcement should be applied equally or at least equitably to all service 
providers with an industry; 

• Policy tools chosen should provide incentives to invest or at least no disincentive to invest-
ment. That is, consumer policy (particularly in relation to accessibility and affordability by 
disadvantaged and vulnerable consumers) should empower and resource consumers to pur-
chase their preferred solutions within the marketplace rather than placing the cost of supply 
on only one industry or one service provider; and 

• Regulation in Australia should be consistent with regulation applied in Australia’s major trad-
ing partners and in comparable economies and/ or be based on international standards. 

5.8 Regulatory and oversighting bodies 

Please refer to our comments under 5.4.1 Enforcement by regulators. 

--oo00oo-- 
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6. Appendix 1 - Department of Treasury statements on CSOs 
 
The Steering Committee on National Performance Monitoring of Government Trading Enter-
prises (SCNPMGTE) definition of a CSO has been accepted by both the Federal Government and 
the Productivity Commission. 
 
In 1994 the SCNPMGTE clearly articulated the definition of a CSO as: 
 
A Community Service Obligation arises when a government specifically requires a public enterprise to 
carry out activities relating to outputs or inputs which it would not elect to do on a commercial basis, and 
which the government does not require other businesses in the public or private sectors to generally un-
dertake, or which it would only do commercially at higher prices. 
 
Sources: 
 
Industry Commission, Community Service Obligations: Policies and Practices of Australian Governments, 
February 1997, page 7. 
 
Department of the Treasury, The Socio-Economic Consequences of the National Competition Policy, 
November 1998, page 39. 
 
The Federal Government clearly recognised why cross subsidisation was not appropriate for 
funding CSOs in its 1998 report, The Socio-Economic Consequences of the National Competition Pol-
icy, whereby it was stated that: 
 
The traditional means of funding CSOs has been through internal cross subsidies by an incumbent mo-
nopolist. However, it is not possible to maintain internal cross-subsidies in a competitive environment as 
these cross-subsidies rely on barriers preventing the entry of potential competitors. 
 
Cross-subsidisation involves charging some categories of consumers at a higher rate in order to subsidise 
others. In the past, there has been a tendency for the business sector to subsidise household consumers in 
the provision of public operated utility services, while urban residents have tended to subsidise rural resi-
dents. However, charging some consumers at a higher rate to subsidise others becomes untenable where 
there is access to alternative suppliers who do not contribute to funding the CSO and whose prices more 
closely reflect the cost of providing the service. 
 
Source: 
 
Department of the Treasury, The Socio-Economic Consequences of the National Competition Policy, 
November 1998, page 40. 
 
As recently as 2005, the Federal Government has clearly recognised the definition of a CSO, its 
purpose and appropriate funding. Furthermore, the Federal Government directed the State Gov-
ernments to fund CSOs. 
 
A CSO arises when the Government specifically requires a business to carry out an activity or process that: 
• the organisation would not elect to do on a commercial basis, or that it would only do commercially 

at higher prices; and 
• the Government does not, or would not, require other organisations in the public or private sectors to 

fund. 
 
CSOs are often established to meet government social policy objectives. 
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Competitive neutrality does not prevent the provision of CSOs, but it does establish certain requirements 
in terms of their costing, funding and interaction with other competitive neutrality obligations. The inten-
tion is to encourage more effective and transparent provision of such services, with minimal impact on 
the efficient provision of other commercial services. 
 
At the November 2000 Council of Australian Governments (CoAG) meeting it was decided that parties 
should be free to determine who should receive a CSO payment or subsidy when implementing competi-
tive neutrality requirements under the CPA, and that such payments should be transparent, appropri-
ately costed and funded directly by government. 
 
The intention is to encourage more effective and transparent provision of such services, with minimal im-
pact on the efficient provision of other commercial services. 
 
CSO agreements should include similar requirements as applied to other activities, that is, these activities 
should be able to pay taxes and earn a commercial rate of return. 
 
Source: 
 
Department of the Treasury, Australian Government National Competition Policy Annual Report 2004-
05: Chapter 2.1.3, pages 84-85. 
 
CSOs should not be financed through cross-subsidies within the business activity. 
 
Avoidable cost is the preferred method to value CSOs. This is the cost that would be avoided if the organi-
sation was not required to provide the CSO. 
 
Source: 
 
Department of the Treasury, Australian Government Competitive Neutrality Guidelines for Managers, 
February 2004; page 41 
 



Consumer Policy Framework 29/29 Telstra Corporation Ltd 

7. Contacts 

Dr Tony Warren 
Director Regulatory Affairs 
Telstra Corporation Limited 
Unit 11 - Level 2/11 National Court 
BARTON ACT 2600 
 
T: 02 6208 0740 
E: Tony.Warren@team.telstra.com 
 
 
Mr Robert Morsillo 
Group Manager Consumer Affairs 
39/ 242 Exhibition St 
MELBOURNE VIC 3000 
 
T: 03 9634 5508 
E: Robert.J.Morsillo@team.telstra.com 
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