	
	


	
	



9
Governance of the NDIS

Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· Measures to underpin good governance will be critical to the ability of the NDIS to provide services to people with disabilities over the long term.

· a corporate model of governance is needed, with an independent commercial board and independence from day-to-day government control

· the administrative arrangements for dealings with the relevant minister should be specified in legislation, be on an arm’s length basis and clearly defined.

· The board should be supported by an independent advisory council comprising people with disabilities, carers, suppliers of equipment and services, and state and territory service providers.

· An independent agency, the National Disability Insurance Agency (NDIA), would administer the scheme. 

· key functions of the NDIA would be to assess needs, manage claims, support people with disabilities, determine efficient prices, authorise funding proposals and coordinate services

· NDIA local area coordinators would be the primary point of contact for people with disabilities and their families, and would also play a key role in the administration of the scheme.

· A national model for the NDIS is preferred. There would be considerable risks that a federated approach to an NDIS would revert to the current dysfunctional, fragmented and unfair system.

· Future development of the disability support sector would be heavily influenced by greater use of individual support packages and self-directed funding (chapter 8):

· disability support organisations are expected to play a role in providing personal planning services, assembling packages of supports and undertaking administrative tasks.

· Dispute mechanisms must be designed to give people confidence in the integrity of the process but without unintended effects on the viability of the NDIS (for example, through an unanticipated widening of the scope of the scheme).

· Other critical governance issues discussed elsewhere in this report include the central role of data collection and use to manage efficiency and costs and promote good outcomes (chapter 12), measures to support self-directed funding (chapter 8) and to ensure quality of services (chapter 10).
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Introduction

Much of this report is about the best design of a national disability insurance scheme — who it is for, the services it would provide, and the power people would have. Governments would play a very different role in the NDIS than they do now. Supports would be determined on an individual basis, and people would either manage their own funds, with appropriate safeguards, or choose a package of support services from suppliers of their choice, or through intermediaries (disability support organisations — DSOs).

In that sense, the NDIS would be a much more devolved model than the current centralised approach. Indeed, from day to day, a person with a disability and their family would mostly have direct contact with their preferred support providers or a DSO, and much of the complex business of managing the NDIS would (and should) be invisible to them (figure 9.1). 

This model is akin to some other insurance products — like Medicare. In that area of insurance, the insurer performs many tasks — negotiating with suppliers, developing billing systems and monitoring fraud — but customers mostly only deal with general practitioners, specialists, hospitals and other service providers funded by the insurer. The wider aspects of the NDIS would be more visible to people than is the case with Medicare because people would be periodically re-assessed, their plans and budgets re-set, they may be given access to new intervention programs, and they would have contacts with their NDIA local area coordinator (LAC), who would be their primary point of contact with the scheme. However, for most people, those events will be infrequent. 
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Defining the scope of governance in the NDIS

‘Governance’ is how an agency or system manages its functions. In the case of the agency overseeing the scheme (hereafter referred to as the National Disability Insurance Agency or NDIA), it includes the processes and internal culture that gives different people power in the organisation; monitors the utilisation of support services and outcomes; creates incentives for its performance; provides information for good decisions and verification of performance; maintains probity and accountability; and manages its finances. 

It also includes how an organisation chooses to structure itself: what it chooses to do itself and what it might contract to other parties, and the basis for these boundaries. At the scheme level, it also includes how government might limit the NDIA’s choices about what it does. For instance, that might cover whether government would allow the NDIA to exclude competition in some of its functions or whether government would permit the NDIA to undertake some functions at all.

Figure 9.
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From a consumer’s perspective, supports are mainly provided from outside the National Disability Insurance Agency
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This chapter examines governance from several perspectives, including:

· the roles of the NDIA and of other organisations and parties in the NDIS

· the statutes and guidelines the NDIA would have to meet

· the links between the NDIA and people with disabilities, carers, suppliers and other parts of government, including the relationship between the NDIA as an operational entity and departments that advise governments on policies for the NDIS (or for disability more broadly)

· the processes and structures that would hold the NDIA accountable to the community: the relevant minister, a ‘regulator’, and appeal mechanisms, external auditing, and open reporting generally

· the processes and structures that would allow the NDIA to operate as an independent manager, free of covert or explicit interference by interest groups (including politicians) that would be inconsistent with its central charter

· incentives for the NDIA to run an efficient and effective scheme, and to manage long-term risks to financial sustainability. For example, these could include the capacity of the board to hire and fire the CEO, a clear culture for high performance; public disclosure of good and bad performance; and the threat of competition from other parties

· any management features and capabilities needed to realise those efficiency and effectiveness goals (such as reliable measures of performance and outcomes for people with disability, financial management systems, data collection and analysis, internal expertise, research functions)

· how it manages funds (delegated or otherwise)

· provide dispute resolution and complaint processes covering the NDIA and suppliers

· monitoring and feedback

· liability estimation and management — the relationship between individual plans and budgets and aggregate funding availability. 

The NDIA would have responsibility for billions of dollars of annual expenditure, and process claims from hundreds of thousands of people. It would have to employ a diverse workforce to oversee its key functions (management and strategy, case management, assessment, quality oversight, actuarial services, financial and data management). It would have to coordinate supports for people in all parts of Australia. It would deal with hundreds of specialist providers and with scheme brokers. Any significant failures in governance by the NDIA in any of these areas would rebound on some of the most vulnerable Australians, on taxpayers, and ultimately could threaten the long-term sustainability of the NDIS. 

Based on its experiences of governance in insurance and management, the Insurance Council of Australia (ICA) identified four significant sources of managerial risk for a scheme — ignorance, self-interest, ideology and political interference. It drew attention to the failure of some CTP schemes in the 1980s and early 1990s, where poor claims management, inadequate financial discipline, cost blow-outs and the vagaries of government interventions quickly led to a breakdown in governance and prevented the schemes from operating viably (sub. 238, attachment 2, pp. 10–11).

The overarching goal of the NDIA’s internal processes and external rules must be to avoid these risks and, instead, to encourage the hard-nosed, focused pursuit of the sustainable and cost-effective provision of support services for people with disability.

While this chapter covers most of the above issues, some are the subject of other chapters in this report:

· The NDIA would need clear agreements with key government agencies — health, housing, education, employment, transport — so that people with disabilities get a coordinated suite of supports, and to ensure that services are not duplicated or accidentally omitted (chapters 3 and 5). There will also need to be data agreements so that the NDIA can model the broad outcomes for people (for example, getting a job or hospitalisation) and the inputs beyond those provided by the NDIS that might be important in achieving those outcomes. This recognises the value of considering all the ‘inputs’ that lead to wellbeing and other outcomes for people with disability (and their carers and families), as well as interventions by different parts of government that are complementary to this.

· Without good information and a strong analytical capacity, the NDIA would be an empty shell. As in many insurance schemes, the continual collection and reporting of data, and the analysis of that data, is essential for managing long-term costs, achieving outcomes for people, and in uncovering better intervention and prevention strategies (chapter 12). 

· There are governance issues arising for particular topics discussed in this report (for example, concerning how assessments are to be made, how consistency can be obtained across assessors and in the rules that would apply to self-directed funding). In the main, we discuss those issues in the relevant chapters. 
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The role of the NDIA and others within the NDIS

The NDIS has many functions (table 9.1), many of which have been discussed in other chapters or in more detail later in this chapter. 

What functions should lie outside the NDIA?

Some functions must lie outside the NDIA. An example would be the normal right of appeal to the courts when an NDIA decision is disputed.

Table 9.

 SEQ Table \* ARABIC 1
Functions of the National Disability Insurance Agency

	
	Relationships with people with disability, their families and the community

	(1)
	Assess needs of people.

	(2)
	Refer people to supports outside the NDIS where needed.

	(3)
	Facilitate personal planning. 

	(4)
	Determine a support package, to be discussed in draft form with the person, their NDIA local area coordinator (LAC), the assessor, and where the person elects, a DSO. Authorise people’s funding proposals and provide them with individual plans or budgets to self-manage for eligible expenditures. Where people want to use a traditional service model, or appropriate spending items are outside the self-directed funding budget, the individual’s preferred supplier/s would be directly reimbursed. 

	(5)
	Ensure that people get appropriate supports and services (eg attendant care, aids).

	(6)
	Oversight supports funded by the NDIS, coordinate informal local community supports and facilitate other government services through NDIA LACs. Leverage and support a bigger role for community groups and not-for-profits to connect people with disabilities with the community.

	(7)
	Provide people with a way to complain about suppliers or the NDIA and to have decisions reviewed.

	(8)
	Collect information from people about the performance of funded support providers, and about their NDIA LAC.

	(9)
	Provide people with information (web, publications, call centres, and ratings of suppliers) and provide a single point of contact.

	(10)
	Address the social contributors to disability (such as stereotyping, prejudice and stigma, and inappropriate public infrastructure).

	(11)
	Encourage and inform, but not necessarily undertake, programs that address the physical causes of disability (eg accidents) – noting the link to (10) above. 

	
	

	
	Arrangements with providers and intermediaries

	(12)
	Oversee regulation of providers (eg ensuring police checks are undertaken and suppliers are solvent) to inform consumers and give them the capacity to move away from poor performers. The quality of suppliers would be rated using consumer feedback, with that information made public. 

	(13)
	Use purchasing arrangements for some supports, appliances and aids to get lower prices.

	(14)
	Set up data collection and billing agreements with providers.

	(15)
	Direct reimbursement of services not purchased under self-controlled budgets; set prices payable to suppliers for provision of services of agreed quality on receipt of vouchers from consumers.

	(16)
	Where cost-effective, fund the supply of best practice and cost-effective therapies, aids, appliances and treatment regimes (including early interventions).

	(17)
	Provide complaint investigation and review processes for suppliers.

	(18)
	During the early stages of the scheme, mentor providers in developing person-centred approaches to support, which should lead to a wider offering of services.

	(19)
	Encourage and support the development of DSOs to help build the decision-making capacity of people with a disability and those who support them.

	(20)
	Establish an innovation fund for suppliers.

	
	

	
	System functions of the NDIS

	(21)
	Governance structures that ensure the objectives of the NDIS are met efficiently and accountably (regulator, independent auditing, an independent board).

	(22)
	Manage revenue inflows and outflows, and future liabilities. Advise the Future Fund on investment requirements.

	(23)
	Collect and analyse data, including for financial reporting, risk management, evaluation and research, and produce reports which are also made available to government. These reports will include regular monitoring of the scheme’s experiences, and will feed into actuarial analysis.

	(24)
	Research and analysis (for example, development of appropriate assessment tools, new developments in therapies, interventions, equipment and service provision; better risk management).

	(25)
	Coordinate NDIS services with complementary services, such as health, education, housing, employment and transport.

	(26)
	Other general operational matters (computing, personnel, contracting, legal, liaison).


Others would appropriately belong outside the NDIA. These would include measures to ensure that the NDIA reports are timely, accurate, and provide adequate reporting of the performance of the organisation. 

In particular, the Commission does not envisage that the NDIA would be a supplier of services for people with disability and carers. There are several reasons for this. 

External suppliers often have cost and efficiency advantages over governments

When supplying goods and services, private for-profit and not-for-profit agencies are often less costly and more nimble than government. These agencies are often less bound by the, sometimes rigid, rules that governments require. Over time, Australian governments have divested themselves of directly producing many goods and services, and instead purchased services from external providers. (Australian governments used to directly supply employment services; banking, most utility services, aircraft manufacture, airlines, printing, abattoirs, brickworks and even bakeries.) 

That trend does not mean that governments should not run some services — and they continue to play an important role as suppliers in some areas. However, generally, government would have to make the case that they were likely to be more, or at least as, efficient as non-government suppliers, or that social or other goals of services could not be met through contracts or subsidies to non-government agencies. 

The case for government supply is weakest where private provision can occur in workably competitive markets. Disability services generally fit into this category (though see chapter 10 for some exceptions). They do not involve complex technologies, and it is relatively easy to set up an agency to provide services. Currently, the main constraint on competition and responsiveness to people with disability and carers is that consumers do not have choice and do not hold the purse strings (chapter 8), with government often a bulk purchaser through block funding (chapter 10). The structure proposed by the Commission would allow for state, territory and local governments to continue to provide services, but in competition with other providers.

Putting the fox in charge of the henhouse — conflicts of interest?

Direct provision of services by the NDIA could create conflicts of interest. Were the NDIA to be a supplier, it could subtly favour its own services over competing external ones, especially if a key performance indicator for the organisation was its market share and output levels. For instance:

· LACs might advise people to use NDIA services or ‘market’ them more strongly than alternatives

· payment of external parties for services not covered by self-directed funding might be slower than funding of the competing services provided internally by the NDIA

· the price charged internally by the NDIA might appear lower than external competitors — justifying internal provision — but may not properly reflect the full costs of services (for example, in the treatment of fixed and overhead costs of the NDIA). It can sometimes be quite hard to find out whether a government agency has breached requirements for the neutral treatment of external versus internal provision (‘competitive neutrality’ principles). 

The history of large vertically-integrated agencies that hold a monopoly over functions
 that are inputs into the supply of services by external providers, is that the agencies often find ways of favouring the arms of their own businesses. This is why governments often insist on separating the arms of such agencies (‘structural separation’).

Any favouritism would not just risk inefficiency, but would work against the principle of self-determination for people with disability. One of the departures of the NDIS from current practice in most states would be that the NDIS would give people with a disability and carers the ability to control their agreed individual packages or budgets. This would allow them to choose providers and, for those who wish to and are able to, have much greater control over the elements of the package. That can only work fully if the ‘market’ from which people purchase is a fair one.

Government-owned agencies are often given less freedom and flexibility

There are often strong constraints on the behaviour of government-run enterprises. In part, these reflect the political vulnerability of ministers when a government agency does something that might appear to breach the public’s expectations (the ‘radio-talk-back’ test). It seems that governments are less vulnerable when an external party — even one contracted to it — makes such decisions. For instance, under the Job Network arrangements, some providers occasionally gave job seekers second-hand bicycles or even skateboards for transport to jobs — a strategy that would have been impossible for the former Commonwealth Employment Service (PC 2002, pp. 3.3–3.4). 

There might be exceptions

The NDIA might supply services in cases where it found it too difficult to reach efficient purchasing agreements with outside suppliers. That would probably be uncommon, but it might occur where:

· there were large difficulties in verifying that external providers were genuinely achieving good quality and cost-effective outcomes for people with disability and carers
 

· there were significant economies from combining several services together and where government has advantages in supplying that package of services (‘economies of scope’). Such economies might sometimes apply to the provision of Indigenous disability supports, where governments have to deal with multiple levels of disadvantage (housing, health, education, urban amenity, employment, transport and disability). In such cases, governments may need to provide ‘last resort’ supports to assist local communities in instances where adequate supports are not available (see chapter 11)

· government may also need to be a ‘last-resort’ provider in other cases where it proves impossible at reasonable prices to get non-government provision of some supports. For instance, that might be true for people with very challenging behaviours (chapter 10). 

What does this mean for state and territory-owned service providers?

While the NDIA would generally not supply services, that would not prevent current state-owned and run suppliers from competing for business with non-government agencies as service providers. Such state-owned suppliers would operate at arms’ length from the NDIA, which would have no incentives to treat them differently from other providers. People with disabilities would decide which supplier to deal with. The advantage of arms’ length arrangements between the NDIA and suppliers, and the capacity for people with disabilities to make their own choices, is that it identifies those suppliers who best meet people’s preferences. The issue of their ownership would be irrelevant.

What would the National Disability Insurance Agency do?

Drawing on the analysis in other chapters, the key functions of the NDIA are those of many insurers generally, such as assessing needs, funding, coordinating services at a high level, and collecting and using data to manage efficiency and costs, and it would also recommend to government on the setting of future levies. 

The Commission does not assume that the NDIA would necessarily undertake all of these functions internally. Rather it would have responsibility for them, and would decide whether to undertake the functions internally or to contract them out, depending on the relative cost effectiveness and any economies of scope. For instance, while the NDIA would need an internal research capacity, it would also provide grants or contracts for external research and analysis. That is because the NDIA often would not have specialised research and analytical capabilities in many areas. Similarly, various IT, data analysis, auditing, and web design and maintenance functions might well be contracted out. Assessments would often (but not always) be contracted out to independent assessors, but with their accuracy and reliability subject to constant monitoring (see later and chapter 7).

In some cases, the NDIA may choose to contract out a proportion of its activity in specific areas to test its internal efficiency and to pressure those inside the organisation to behave efficiently.

In many instances, the motivation for the NDIA to control a function is obvious (such as collection and use of data; cost controls; monitoring of, and advice to, the funds manager and internal complaints processes). However, some may be less obvious:

· assessment of needs (including both the assessment ‘toolbox’ and the professionals applying that toolbox). There are several major motivations for the NDIA to control this (though not necessarily through direct provision). 

First, systematically high assessments of required supports would pose a risk for the sustainability of the scheme, while systematically low assessments or unreliable ones, would be unfair to people with disability. (It would create another lottery for people with disability since they might get less than they needed if the assessor was a ‘hard marker’ or if the assessor was simply sloppy that day.) Therefore, the NDIA must be able to monitor assessors’ accuracy and reliability — and advise (or even fire) them if they lie outside the appropriate performance bands. 

Second, the NDIA would need to monitor the performance of the assessment tools to ensure that they gave accurate and reliable measures of people’s reasonable needs for funded support. Parties other than the NDIA do not have these incentives. Indeed, some parties — such as those also supplying services — would have incentives to overlook soft assessment, and certainly not to zealously suppress it  

· local area coordinators (LACs). The Commission envisages that locally-based staff, operating at a ‘grass roots’ level, would perform many functions in the NDIS (box 9.1). (Many participants pointed to the considerable advantages of having people on the ground in the local area. The Commission also sees this as crucial to the effective delivery of NDIA services.) 

The primary role of LACs would be to oversight the delivery of services to people in the NDIS, and their ongoing interaction with the NDIS, and provide some links to the community. But they would also assist in monitoring other aspects of the scheme — for example, by helping to independently assess the quality of service providers (through feedback from people with disabilities and carers). 

While LACs would generally be employed by the NDIA, some may be employed under contract. To avoid any conflict of interest, they could not be employed by a provider that is also providing supports to the person. And as LACs would serve a regulatory function for the NDIS, concerns about potential conflict of interest suggest that people with disability should not hire LACs. 

There are many issues associated with increasing the disability workforce for all staff levels, including getting sufficient LACs. Those issues, and some strategies and recommendations to address them, are the subject of chapter 15.

· authorisation of funding proposals. The arguments about the need for NDIA control in this area are the same as those applying to LACs. 

For many people, funding for assessed needs would be provided by way of entitlements to specific forms of supports, such as a number of hours of attendant care of a particular kind per week, certain aids and appliances, and so on. At least in the initial stages of the scheme, while both people and providers are becoming accustomed to a new way of operating, such entitlements should be given effect by the use of vouchers that people would take to providers of their choice. This would allow consumers scope to try new providers as they learn about the new system and find ways to take advantage of the new arrangements while operating within a broadly similar and familiar framework. 

A voucher model will also give them the certainty, at a time when the implementation path for the NDIS is being bedded down and early problems are being ironed out, that they will get the supports and services they have been allocated. This would be a simpler approach than self-directed funding (chapter 8), where consumers choose to have direct control over their budgets and they, or a DSO, will need to enter into negotiations with providers over price and services. A voucher model therefore involves more certainty but less flexibility and less responsibility. Nevertheless, it should still lead to a reshuffling of service provision arrangements during the early stages of the NDIS.

Well-designed voucher arrangements in the early years might also act to temper the early expectations of both consumers and providers as to what the scheme can and should deliver. Indeed, the early availability of cashable budgets under self-directed funding across the board, while potentially providing many benefits to consumers, might initially create undue expectations about what can be delivered under the scheme, which could undermine its phased implementation and threaten its long-term financial sustainability. 

· determining the ‘prices’ of the vouchers that the NDIA would provide to people with disabilities to enable them to obtain services and supports. 

An important early task for the NDIA would be to set appropriate ‘prices’ for each support to be purchasable by voucher. Use of vouchers means that the NDIA needs to determine the ‘price’ it will pay for each form of supports provided under the NDIS — for example, for an hour of a particular category of attendant care. Once the service had been provided, the provider would cash the vouchers in to the NDIA at the pre-agreed price. This is not the same as block funding, as the consumer would be able to choose which provider to purchase supports from. 

The NDIA could negotiate prices with suppliers, or set what it judges to be ‘efficient’ prices based on a theoretical model of costs (as the ACCC does in respect of telecommunications). In both cases, the NDIA would need to take account of the very wide range of supports of different levels of quality that need to be provided to the population of people with disabilities, all of which would need to be individually priced. Moreover, these prices would need to be amended periodically, as costs and market circumstances changed, and made transparent. This is the same approach as taken in the Commission’s parallel inquiry into aged care, which discusses the determination of appropriate prices at length (PC 2011a). 
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Local area coordinators (LACs)

	LACs in the NDIA would play a critical role in the operation of the NDIS. They would:

· provide a point of contact for people with disabilities in their dealings with the NDIS

· operate locally, at a ‘grass roots’ level (although some would have a regional focus)

· provide advice, and oversight and monitor the interaction between people with disabilities and the NDIS, and the delivery of services to them 

· liaise with other government services on their behalf

· assess the capacity of a person to use self-directed funding, help them draw up spending plans or to pay family members under the pilot arrangements

· have a limited pool of funding to address emergency respite and other special circumstances best resolved on a common sense basis at the local level (to be separately accounted for and monitored)

· negotiate, if requested, with service providers in the event of a dispute or complaint

· be the point of contact for people to provide confidential views about the performance of suppliers, for analysis by the NDIA. 

LACs would either be directly employed by or contracted to the NDIA.

The importance of terminology

Several participants proposed that the NDIA use the term ‘local area coordinators’, as used in Western Australia, rather than ‘case managers’, when identifying staff who would have the front line role of assisting people with disabilities. A common concern was that people not be seen as ‘cases’:

The nature of these roles is to shape resources, it’s to work with the individual and not necessarily merely to place people into a set of pre-established service options … [it should be] about working with the individual, trying to place the individual within the community, honouring the individual's ambitions and then matching the resources to make the best and most efficient supports assist them towards those ambitions and goals. (People with Disability Australia, trans., p. 342)

	

	


It would be important when setting prices administratively to avoid setting prices too high, which would mean over-compensating providers, or too low, which would be a disincentive to providers to supply those supports (and which would reduce the returns from future innovation). Nevertheless, a ‘standard’ voucher may well prove to be more valuable when used with an efficient provider (for example, one who provides punctual, high quality attendant care), and over time, people’s preferences as reflected in the use of vouchers will influence the overall pattern of service provision.

At times, and for specific supports, the NDIA might issue tenders and form contracts for particular providers for the supply of services at a given per-unit price for a given tender period. The NDIA would also have to specify quality for bids to be clearcut, so there would need to be regulated quality guidelines for all supports. Again, this would not be the same as block funding. The producer would not be given a guaranteed market because consumers might not choose to go to them. 

Under either approach, there will be scope for some price competition. For example, an efficient provider may well offer ‘deals’ to consumers, such as an extra hour of attendant care to what is allowed for by their vouchers if they ‘sign up’ to that provider for sufficient paid hours (the commonly-observed ‘coffee club’ approach, whereby the tenth coffee is free). This would effectively lower the average price of that service, directly benefiting the consumer. Equally, consumers may be able to ‘trade’ vouchers when they need some short-term flexibility additional to that already provided for in their packages. For example, in order to attend a special occasion such as a family wedding held during the evening, they may wish to swap some hours of ‘ordinary’ day-time attendant care for a smaller number of higher quality hours of active late night or overnight care. And over time, it may be possible to open up price competition in at least the competitive parts of the market, a point also made in the Commission’s parallel inquiry into aged care.

The role of DSOs

One important aspect of the NDIS not covered elsewhere is the likely role of intermediaries, which might perform several potential functions. While the primary point of contact for a person interacting with the NDIS for tier 3 supports will be their LAC, they may also receive additional supports from outside bodies, such as service providers and NGOs. But in addition, the Commission envisages a role for a new form of organisation, ‘disability support organisations’ (DSOs), that would offer people brokering services; management services (such as dealing with the administrative aspects of self-directed funding, were a person to go down that route); assistance in developing the skills and confidence to practically exercise choice; personal planning services; and orientation supports for people who are suddenly faced with the unfamiliar world of severe disability.

Thus, the principal role of a DSO would be to act as an agent for a person with a disability on a range of matters, including in relation to the implementation of that person’s package of services from the NDIA. It is a role separate to that of a LAC (boxes 9.1 and 9.2), but complementary to it. For example, once the NDIA has undertaken an assessment and agreed to a funding plan, people with disabilities have several options. They may choose to nominate particular service providers to meet their needs, or they may create and manage their own support services by contracting with a range of different suppliers in a variety of ways. They may undertake the organisation of this themselves, or they may prefer to employ the services of an intermediary for all or part of this task.

There is a range of tasks that such an intermediary might undertake for people with disabilities. Some are already provided now by some agencies.

Providing brokerage services/ helping resolve disputes

DSOs may advise people with disabilities about the quality and choice of specific support services available, and act as brokers by assembling ‘packages’ of supports for them. There are several potential benefits from this approach:

· DSOs will face lower ‘search costs’ (that is, finding services and obtaining information about the availability and quality of products and services will be easier, due to their knowledge and experience) than for some people with a disability, who may have little experience with the sector or may have functional limitations that make research and organisation difficult.

· Their knowledge and experience with the sector will also give DSOs an advantage in negotiating with service providers. DSOs could try to get the best support package for a person from among a variety of providers, given the person’s preferences and the constraints of his or her individualised plan, or may try to enlist free community resources for this task (see later). (An example of the sort of question a broker might ask of competing suppliers is ‘My client needs someone to take them to church on Sundays at 7 am — can you do that reliably?’). 

Where a DSO has helped a person obtain particular supports, it may assist that person to resolve any subsequent (minor) disputes with the service provider that subsequently arise, either by acting on the person’s behalf, or advising them about how best to do this. More serious disputes would fall within the purview of the NDIA’s Office of the Inspector–General (see below).

Providing personal planning services

Service planning for people with disabilities would begin with their early interaction with their LAC, the formal needs assessment, and ongoing informal advice and support from their personal support networks. However, some people will also need ongoing help in ‘life skills’ areas, such as personal relationships, employment, financial management and succession planning, and for many this will also extend to help in visualising a wider menu of life possibilities, and means of working towards them. Pave the Way said:

… whole of life and succession planning is vastly different from service planning … Services might play a role in assisting individuals to achieve some goals, for example, those concerning home, work, recreation, communication and education, but are unlikely to play a role in many other aspects of the individual’s life, such as personal security, financial security, decision making, relationships and friendships, health, spirituality and developing individual passions. Services can assist people to have a good life; they do not constitute a life. (sub. 528, p. 9)
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Disability support organisations (DSOs)

	People could choose to use DSOs to: 

· provide them with personal planning services over and above what they obtain from the NDIS

· help them get the best value from their self-directed funding, once that has been determined under NDIS procedures

· help them develop the skills and confidence to practically exercise choice

· provide them with information of the quality and choice of support services available from specialist and mainstream providers

· assemble ‘packages’ of supports from specialist and mainstream providers

· undertake administrative tasks such as record-keeping and tax returns.

Such a role may facilitate greater innovation in the provision and coordination of services to people with disabilities.

When first dealing with the NDIA, people would be informed by their LAC about the services that a DSO might offer them. They could choose a DSO to deal with from a list, or if they preferred, the LAC may recommend one to them.

	

	


The need for such assistance is likely to be larger for:

· initially, most people with a disability — for them, the changes implicit in a shift to a model based on personal choice and decision-making are fundamentally different from the current arrangements

· children with a disability, whose life circumstances and needs will change as they grow and develop, and move through the education system and different stages of their lives

· people with degenerative diseases, whose support needs are also expected to change over time (often at an uncertain rate)

· people with an intellectual or psychiatric disability, who may find it difficult to articulate what they want, and who require carefully coordinated or creative solutions to live independently (particularly when family, carers or guardians are no long able to supervise and help with important decisions)

· people in times of crisis and transition, when the normal support package may need reassessment, either for a short or longer timeframe.

While the NDIA assessment process and the ongoing services of the person’s LAC can address these matters to some extent, DSOs can play an important ongoing role in providing ‘life planning’ assistance to people with disabilities. This could be funded by the NDIA where the need has been demonstrated through the assessment process.

Undertaking administrative tasks 

This would involve helping people meet such administrative tasks as those associated with self-directed funding — record keeping, and tax and workers compensation matters, for example. Some agencies already undertake this function as an adjunct to their main activities (for example, My Place, sub. 217). It could also include assistance with the paperwork associated with accessing disability supports from education departments, hospitals or Centrelink.

Other roles

The activities of DSOs may help facilitate community capacity building and encourage greater inclusiveness through:

· community brokerage. Some DSOs may be able to help people with a disability to find businesses, community groups or social events that match their own interests and which are able to adapt their activities (if necessary) to any particular requirements associated with the person’s disability.

· community capacity building: Some DSOs may develop expertise in advising mainstream businesses and community groups about how to become more accessible to people with a disability by offering advice on how to upgrade facilities and train staff, as well as how to overcome stereotypes and misconceptions about disability.

· community awareness: Some DSOs may be involved in activities that, directly or indirectly, increase awareness about disability issues and that help engage community involvement with people with disability. 
Chapter 4 discusses the role of the community in greater detail.

Other possible roles include providing induction-type services to those who want it prior to assessment, informing the NDIA about breaches of service standards by providers, and assisting people who wish to change from one service provider to another.

Do not delete this return as it gives space between the box and what precedes it.
	Box 9.

 SEQ Box \* ARABIC 3
The roles of LACs, support groups and DSOs

From the perspective of a person with a disability

	If a person with a disability has been judged as likely to be eligible for tier 3 supports, a LAC would be appointed as their ongoing point of contact with the scheme. All people who received tier 3 supports would have their own LAC. 

Depending on the person’s circumstances, the LAC may visit them in their home, become familiar with their situation, and learn about the extent of their natural supports and needs.

As part of this early interaction, the LAC would advise the person of disability-specific support groups in the community that he or she may benefit from linking up with. (Examples include groups that assist and represent the unique interests of people with multiple sclerosis, autism, Parkinson’s disease and those who are blind and/or deaf — many such groups are to be found in the submissions list on the inquiry website.) 

Such support groups may, for example, provide auxiliary services that are likely to be less comprehensively provided by the NDIA — for example, specific details on the condition or disability they have, how it feels to be in that circumstance, how the disability might progress, obstacles the person is likely to face, ways of tackling those obstacles, and a clearing house for information on the disability. Importantly, such groups offer the immensely valuable perspective of other people who are in essentially the same situation. The LAC can provide information on what these groups do, how they operate, the sorts of services they offer, and how to get into contact with them in the local area. 

The LAC would also explain the role of DSOs, what they might be able to do for the person, over and above what the NDIA would provide or the support groups could offer. The LAC could inform the person about DSOs in the local area, their services and any specialisation or skills they have, which DSO services the NDIS would pay for and which the person would have to pay for themselves out of their NDIS package. People could then, if they wished, choose one or more DSOs to undertake any of the range of activities listed in box 9.2. The LAC would also explain the role that DSOs have in liaising with the LAC on particular matters affecting the person’s interaction with the NDIA.

Both the LAC and the DSO would seek to promote the participation and inclusion of people with disabilities into the community, whether by providing information about social or community activities that match their interests, or by helping them connect with particular groups or organisations (chapter 4). This role would also extend to advising businesses and community groups about how to become more accessible to people with a disability. 

	


Conflicts of interest?

The arrangements governing the operation of DSOs will be critical in determining their usefulness. As DSOs will commonly (and helpfully) influence the bundle of services provided to people with a disability, it is particularly important that the interest of such people not be compromised by the financial interests of the DSO. 

In general, DSOs should not be permitted to act as disability service providers (although exemptions might be made where it can be shown that no conflict exists — such as for service providers that also offer services that reduce the administrative burden of self-directed funding). For example, it would not be appropriate for a DSO to provide the supports to which they might refer people as part of a brokering role. Similarly, DSOs should not be able to accept commissions (either in the form of direct payment or through brokers ‘keeping the change’ on any discount they negotiate) from the service providers.

There is also the potential issue of DSOs referring people to other DSO services that they themselves provide (for example, a DSO that offers planning services but that also encourages people to purchase the brokerage and administration services that it also offers). Equally, the provision of services by DSOs in one area may limit their contribution in another. For example, Pave The Way said that the service provision focus of a DSO’s brokerage role could interfere with the whole-of-life perspective it needed for long-term planning (sub. DR898, p. 7). But in some cases, these services may naturally form part of an integrated planning process (that is, they could potentially be just different aspects of the same basic service). If so, artificially splitting planning, brokerage and administration may not be in the interest of the person with a disability. Consequently, the best approach may be for the NDIA to monitor instances of DSOs fulfilling multiple roles, but not prohibit this in the first instance.

Finally, it is important that access to services such as planning and brokerage do not deter people with a disability (or their carers) from developing the capacity to manage their own package of support, and acting independently to achieve their own goals and aspirations. In some cases, there may be a risk that DSOs have a financial interest in the ongoing provision of services to people with a disability that runs counter to the interest of the individual’s personal development. Such risks arise may be minimised by:

· monitoring the effectiveness of DSOs over time and assessing them against clearly specified, person-specific objectives

· ensuring (where possible) that helping people to develop planning and organisation skills are themselves a feature of DSO activity.

Funding DSOs

Some roles and services provided by DSOs would be subsidised by the NDIS, but others would be reflected in charges to people with a disability who choose to use them. Where they:

· undertake administrative tasks, such as dealing with tax and superannuation payments and reporting for paid carers that are hired under self-directed funding, their costs should be met from the person’s funded package

· provide brokerage or long-term planning to a person in tier 3 of the scheme, they would be funded by an additional NDIS entitlement allocated to that person, based on assessed need. Such entitlements should be capped at a reasonable level to limit the inefficient use of DSOs, and should include an element of support for capacity-building

Over the longer run (say, after a person has been in the scheme for five years and has developed a good understanding of the arrangements), it may be appropriate for some entitlements to become part of people’s individual packages, which they could trade-off against other supports they may want. Where ongoing assistance was assessed as essential, this would remain a funded element of the person’s individualised package.

· undertake activities such as capacity-building or the organisation of emergency attendant care services, DSOs should be funded by the NDIA where it thinks it is getting good value from such an approach

· are used to promote the capacity of the community to include people with disabilities generally, they should be funded through grants and/or block funding, but would need to compete with other bodies in performing this role (for example, with local government).

In addition, the NDIA could, as part of its public education strategy, fund DSOs to provide information for people with disabilities and support providers, to explain how the scheme will operate and the DSO’s role in it.

In such cases, DSOs may, for example, run workshops and provide some follow-up guidance for people who request it. This would help build a knowledge base and greater self-support capacity among people with disabilities, by informing them about the options available to them. Such ‘capacity building’ should be an important focus of the NDIA, particularly in the early years of the scheme. 
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Local area coordinators and DSOs: a comparison of roles

	Role or function
	Local area coordinator (NDIA)
	DSO

	Assessment
	As the key NDIA point of contact with the person, their early involvement (visits, learning about the person, providing early guidance and advice) will help inform the draft assessment package.
	Helps the person think more broadly about the supports they will need, and their life aspirations (allows the person to approach the NDIA assessment better prepared).

	Planning
	Immediate service planning, including providing information and advice on available supports; indicators of quality; available local community supports, resources and activities to fulfil needs or aspirations; and how to access other government supports.
	Where needed, assist with short and longer-term planning, focusing on life possibilities, succession planning etc. Will tend to be wide ranging, iterative and require creative solutions. (Some not-for-profits do this now.) NDIS-funded where need has been assessed.

	Brokerage
	No role
	Additional funds provided as part of the entitlement may be used for brokerage if the NDIA assesses that need. For others, hire DSOs on fee-for-service basis.

	Administration of self-directed funding packages
	Provides guidance on suitability for the person, and undertakes compliance checking
	If the person wants self-directed funding administration to be done by the DSO, costs should be met from the person’s cashed out individual package

	Community access and inclusion
	Operates on an individual level through planning and assessment as described above
	May be block funded to offer community brokerage, community capacity building and community awareness (chapter 4)

	Regulatory oversight
	Periodic checks on people, (according to degree of vulnerability). Contact point for complaints and breach of standards (as LACs would be the major source of information for NDIS participants about service providers). Able to initiate investigation against service providers, or pass to Office of Inspector–General
	Would pass evidence of breach of service standards or other service problems to LAC

	Resolution of disputes between service providers and NDIS participants
	Would seek to resolve more serious conflicts. Has access to past information on both person and provider and authority to initiate further investigation if necessary (or to involve Office of Inspector–General)
	Where needed, may be involved in resolving minor issues concerning services the DSO has helped organise, or in advising people how to take their complaint further, including how to contact advocacy services

	Assist in transitioning from one service provider to another
	Can provide information, advice and support to people transitioning (if required). Where transitions occur due to quality problems, LAC would advise Office of Inspector-General (see below).
	People with a longstanding and positive relationship with a DSO may be most comfortable with their advice and assistance in transitioning. DSO would keep LAC informed.


During the early stages of the NDIS, the NDIA will need to encourage the development of DSOs, including through funding. Such a temporary subsidy would be justified by the fact that many people have become used to being passive in the current system, and that inertia would be likely to persist unless the market changed. 
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Creating a National Disability Insurance Agency

The Commission proposes that the Australian Government constitute the NDIA as a new independent Commonwealth statutory authority. While the NDIA would be a new government body, it would replace significant functions in existing state and territory bureaucracies, rather than merely adding to, or attempting to coordinate them. Moreover, as discussed in chapter 19, ultimately the NDIA would replace the existing plethora of agencies that pay for and oversee disability services at the state and territory level. As one participant cautioned, the problem of an unwieldy bureaucratic structure would not be fixed by creating ‘yet another box’ on that structure (JacksonRyan Partners, sub. 30, p. 7).

The increased Australian Government role reflects its much greater funding commitment and above all, the desire to remove the striking inequities in service entitlements and access to self-determination across different jurisdictions.

A corporate model of governance is needed

While the NDIA would be a government entity, there are strong arguments that it be independent and use a corporate model of governance. This is usual in commercial insurance arrangements and government long-term care schemes such as Victoria’s TAC, the NSW LTCS scheme and New Zealand’s ACC. 

Broadly, the Commission proposes that the NDIA:

· be an independent Commonwealth statutory authority

· be overseen by a governing board that would be skill-based, not representational

· have an advisory panel of key stakeholders to advise the governing board

· be independent from day-to-day government control

· have its own legislation that specifies its roles and objectives.

Figure 9.2 sets out the broad framework — with its main features described in more detail in the remainder of this section.

Figure 9.
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Accountability arrangements and the NDIA
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Given these proposed governance arrangements, the NDIA should operate under the Commonwealth Authorities and Companies Act 1997 (CAC Act) and not under the Financial Management and Accountability Act 1997 (FMA Act). The latter would not usually be suitable for agencies that require a governing board. FMA organisations face much more direction from the responsible minister, the Finance Minister has primary control over their financial arrangements (which are in any case not appropriate for an organisation that will need to incur and hold long-term contingent liabilities), and employees would typically be employed under the Public Service Act. The CAC Act is much more suited to ‘commercial-like’ agencies, such as the NDIA (box 9.4), and would generally not engage staff under the Public Service Act unless there were good reasons to do so (DoFA 2005, p. 39).

The approach summarised above has several advantages. The agency’s roles and responsibilities would be clearly defined, including mandatory performance reporting. It would avoid the risks of political interference in operational matters (ICA, sub. 238, attachment, p. 14). It will require a long-term funding agreement so that its finances would be quarantined from the uncertainties of the annual budget process, which would otherwise undermine the goal of the NDIS to provide future surety of services (South Australian Government, sub. 496, p. 19). Finally, it would recognise that the body would have long-term commitments and complex financial dynamics (Victorian Government, sub. 537, p. 24). 

The Victorian Government further noted that:

The governance model adopted must enable strong management of all aspects of the scheme. An understanding of the very long-term nature of the liabilities and the financial implications of strategies and decisions are essential if the scheme is to be sustainable. (sub. 537, p. 24) 

The Victorian Government, citing TAC as a model, proposed that the NDIS be constituted as a statutory authority, to operate in a corporate manner with a commercial board.

recommendation 9.
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The Australian Government should establish a new independent Commonwealth statutory authority, the National Disability Insurance Agency (NDIA), to administer the National Disability Insurance Scheme. 

The NDIA should be subject to the requirements of the Commonwealth Authorities and Companies Act 1997 (CAC Act), not the Financial Management and Accountability Act 1997.

An independent commercial board

As noted by the ICA, an essential aspect of a corporate governance model for the NDIA would be an independent commercial board, which is given genuine responsibility for actively managing the balance of costs and benefits of the NDIS over time (sub. 238, attachment, p. 11). The New South Wales LTCSA, the TAC in Victoria and the ACC of New Zealand all have independent boards. 

Primary roles of the board would be to appoint the CEO, provide strategic direction and oversight of the scheme’s success in meeting the objectives laid down in its Act, to ensure financial sustainability and to manage the relationship with governments. The board would need to ensure that the scheme, and the NDIA, was run professionally and efficiently, and that structures and procedures were in place to ensure that costs and the associated future liabilities were monitored and controlled. The board would seek external advice, such as regular actuarial assessments, as it saw fit.
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Aspects of CAC Act supervision of government agencies

	While there is ‘a policy preference’ not to create new government agencies, where new agencies are created, they need to be made subject to the Financial Management and Accountability Act 1997 (FMA) or the Commonwealth Authorities and Companies Act 1997 (CAC Act). 

Broadly, the FMA applies to budget-funded bodies, regulators and bodies that raise public money under a Commonwealth law — examples include government departments, APRA, Comsuper and the courts. 

But for agencies for which a governing board will be essential for its effective governance, the appropriate supervisory structure is the CAC Act. The Reserve Bank and CSIRO are CAC Act bodies.

In discussing governance arrangements for CAC Act bodies, the Department of Finance and Administration noted:

· where the CAC Act is appropriate, it is preferable to establish the body as a Commonwealth authority, rather than a Commonwealth company

· the governing board sets strategy and oversights management: 

· board appointments should be skills-based, rather than representational

· directors and officers must exercise their powers and duties in the best interests of the body and for a proper purpose

· the CAC Act allows the Government to rely on the directors to properly govern the relevant body, in line with their directors’ duties

· directors have legal duties under the CAC Act and Corporations Act 2001, with penalties attached to breaches of these duties

· a CAC Act body could also have an advisory board to advise the governing board

· the CAC Act does not give Ministers a general power of direction in relation to a body’s functions (this is left to the enabling legislation if required)

· but it does give the responsible Minister and the Finance Minister broad powers to require the authority to provide information about its activities.

	Source: DoFA (2005).

	

	


As with these and corporate boards generally, NDIA board members would need to be chosen for their commercial skills and experience. The scheme would also benefit from having some board members who have experience with long-term care or insurance schemes. Maurice Blackburn et al. said board members should be chosen based on their expertise and skills in managing large insurance funds (sub. 392, p. 74). The DIG report emphasised the need for: 

… acumen and experience in a range of disciplines necessary in managing a personal disability care and support service delivery system operated within a prudential insurance framework (DIG 2009a, p. 166).

The Commission sees a highly skilled and genuinely independent board as essential to the successful operation of the NDIS. While the CAC Act quite clearly provides for this, the issue of independence — and the public perception of the board’s independence — is so important that it raises the question of how board members would be selected, especially given the importance of guarding against ‘politically friendly’ appointments’ as one participant noted (ICA, sub. 238, attachment, p. 10). Historically, some have criticised the processes used to appoint the boards of Australian public sector agencies (Edwards 2006).

One avenue would be to:

· set up clear merit-based criteria for the appointment of board members in the legislation. These could include the requirement that, across the board, there was a mix of skills and commercial expertise in areas such as finance; management; insurance; and knowledge about the prudential management of a large and complex commercial corporation with long-term liabilities of the kind envisaged here. The board should include some people with these skills who also have experience and understanding of disability. There should be board members from a variety of locations around Australia (that is, not just Sydney and Melbourne).

· establish an independent appointment panel,
 with agreement by all Australian governments that this group has their confidence. The panel would comprise people with skills and experience in the same areas, including people with a clear interest in disability policy issues. It would provide a recommendation about the appointment of the chair of the board, which would need to be agreed by the majority of Australian governments (similar to the process used for appointing the chairman of the ACCC). The panel would nominate at least two candidates per vacancy for other board positions, reflecting the broad range of skill sets and experience required. The final appointments would be based on the majority decision of all jurisdictions, with a responsible minister in the Australian Government (the Treasurer, in the Commission’s view — see later) making the ultimate decision if the votes were tied. Appointment for a five-year term may well be appropriate.

This sharing of the responsibility for the initial nomination process and appointment of the board chair highlights that the NDIA would be a cooperative federal venture. The goal is to create a new federal social and economic institution that would be independent from all governments in operational matters.

Were the board or its chair to perform badly, the Australian Government could dissolve the board, or seek to replace its chair, re-triggering the appointment process described above. (The Government would not be able to sack the CEO, as this would be a matter for the board.)

Once put in place, the board would appoint a CEO, who would appoint a senior management team to help implement the scheme. On good governance principles it would be preferred that the board alone appoints the CEO, without the need for additional authorisation from a relevant minister (shareholders usually do not authorise the appointment of CEOs in commercial entities). As the Department of Finance and Administration noted:

Boards of directors are an effective governance structure where they have been delegated the full power to act … Such powers would usefully include the appointment and removal of the CEO (2005, p. 36)

What about the decision-making power of people with disability?

Several advocacy groups argued that the board of the NDIS should comprise ‘a majority of people with disabilities’ (Disability Advocacy Network Australia, sub. 490, p. 18), or be representative of peak disability groups (see also People with Disability Australia, sub. 524, p. 43). The Julia Farr Association said: 

… our view (based on the principle of ‘nothing about us without us’) is that the membership of the body of governance for the scheme should include people living with disability. This should not be limited to advisory functions but should extend to authentic participation in the formal leadership of the scheme, including the range of decisions that any board of directors might be expected to consider. (sub. 494, p. 59)

Some participants quoted the United Nations Convention on the Rights of Persons with Disabilities to the effect that people with disabilities and their representatives should be involved in and participate fully in ‘the monitoring process’. (Article 33.3 of the UN Convention states that ‘... persons with disabilities and their representative organisations shall be involved and participate fully in the monitoring process’ (In Control Australia, sub. 570, p. 110).) People with Disabilities ACT argued that this should extend to:

The making of higher policy level funding distribution decisions and the resourcing of local/regional disability resource centres that would play a key role in providing independent advice and could support development of initiatives at the local level that would enhance effectiveness of individualised funding allocation. (sub. 488, p. 7)

In Control Australia took the same view (sub. 570, p. 110), emphasising the importance of people with disabilities being at the centre of decision-making about their lives. Several participants reiterated this point in their submissions made in response to the draft report.

The Commission strongly agrees that any new disability system must give people much more power over their lives, and the design of the NDIS intends to do that. However, the issue of who governs the scheme is not just about who uses its services. The responsibility for the operation of the scheme needs to be at arm’s length from the main users, in the same way that Medicare is independent of the chronically ill and medical practitioners who are the biggest users and producers of its services. Equally, the board would not be constituted to represent the interests of the Australian and state and territory governments, disability service providers or other interested parties. As the DIG report put it, the NDIS needs ‘a business board rather than a stakeholder board’ (DIG 2009a, p. 166). Nevertheless, where consistent with this stipulation, the Commission agrees that the board would benefit from having some members with understanding and experience of disability.

Keeping the scheme on track and within funding limits needs a single-minded commercial focus to avoid loss of strategic direction, indecision, and cost overruns — a particular risk for schemes such as this — and to keep sight of the scheme’s main objectives. The risk otherwise is that decisions about assessment tools, local resourcing and many other aspects of the NDIS would be determined without a mind to the financial sustainability of the scheme and without the objectivity needed for fair and efficient allocation of services. 

This approach is not peculiar to disability, but are principles generally adopted in corporate governance. Notably, in its directions on governance arrangements for Australian Government bodies, the Department of Finance and Administration indicates that for government entities under the CAC Act, ‘appointees to governing boards should not be there in a representational capacity’ (2005, p. xv).

An independent advisory group

However, while the governing board should be an expert board, there are very strong grounds for mechanisms that give stakeholders the capacity to advise the board. The South Australian Government said that stakeholders should have input into decisions:

An Advisory Board for key stakeholders would be one option to enable ongoing stakeholder engagement — representing interests of clients, service providers, taxpayers/premium payers, Federal and State governments and disability specialists. (sub. 496, p. 20)

Ros Madden and others saw an ‘essential’ role for an advisory body that included people with disabilities, their families and NGOs, noting that such groups:

… have been significant drivers of innovation and expansion in the field … National management structures should draw more formally on this well of expertise’ (sub. 493, p. 21).

In their view, such a body could advise on the early development of the scheme, and promote integration with other services, better outcomes for people with disabilities and carers, adequate, equitable and consistent access to services across the country, and the development and sharing of data for use in improving outcomes for people and services (pp. 21–22).

In light of these points, the Commission considers that there are strong grounds for an independent disability advisory council to advise the board on the scope and activities of the NDIS, from the perspectives of people with disabilities, carers, suppliers of equipment and services, and state and territory service providers. The council should comprise representatives of each of these groups. Such an approach has proven successful in other areas such as consumer policy administration and development. For example, the Consumer Consultative Committee advises the Australian Competition and Consumer Commission on issues or market developments affecting consumers, and emerging issues that may be of concern to particular groups of consumers. Similarly, the Consumer Advisory Panel provides advice to the Australian Securities & Investments Commission. 

An advisory council would help identify problems at the coal face on how the NDIS was operating. As hypothetical examples, it might reveal faults in the way self-directed funding was working, inadequate training of LACs, excessive compliance burdens, or poor IT links between suppliers and the NDIA. The board and the CEO would then consider this advice when determining how they ran the NDIA. The advisory council would provide an annual public report on their principal advice. 
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An independent skill-based board should oversee the NDIA. The board should comprise people chosen for their commercial and strategic skills, and expertise in insurance, finance and management, and should include some people with these skills who also have experience and understanding of disability.

· As specified in the CAC Act, the board should not be constituted to be representative of particular interest groups, including governments, disability client or service provider groups.

State and territory governments and the Australian Government should together establish an appointment panel comprising people with skills and experience in these areas, including people with a clear interest in disability policy issues.

· The panel should nominate multiple candidates for each board vacancy against tightly specified selection criteria set down in the Act governing the NDIA. Appointments should be based on the majority decision of governments.

With the agreement of the majority of state and territory governments, the Australian Government should have the power to remove the chair or dissolve the board as a whole.

The board would have the sole power to appoint the CEO and to dismiss him or her if necessary, without authorisation from governments.

Recommendation 9.3 

State and territory governments together with the Australian Government, should establish an advisory council. The council should provide the board of the NDIA with ongoing advice on its activities and effectiveness in meeting its objectives, from the perspectives of people with disabilities, carers, suppliers of equipment and services, and state and territory service providers. 

· The council should comprise representatives of each of these groups.

In addition, the board or the CEO may find it helpful to seek formalised advice from others in the community, and may establish further advisory councils or committees to advise it on specific issues, on a short-term or standing basis, as it sees fit. This may be useful to obtain information or advice on such matters as voucher pricing, the availability and characteristics of aids and equipment, and particular service standards.

Many participants were concerned about the large and ongoing compliance burdens of current arrangements. This matter is discussed in various places in this report, where examples are given, and where proposals, such as electronic patient records, are put forward with the objective of reducing unnecessary burdens. But the Commission also sees merit in a formal advisory group that would monitor all aspects of compliance costs, and advise the NDIA on ways to keep this to a minimum. 

Recommendation 9.4

There should be a red-tape advisory group for the NDIA that includes key stakeholders — people with disabilities, carers, service providers and disability support organisations. It should advise the NDIA on ways of controlling compliance burdens on providers, people with disabilities and carers, and to ensure plain English forms, letters and emails.

Independence from day-to-day government control

Governments (as agents of taxpayers) are the implicit shareholders of the NDIA and, consequently, the NDIA would ultimately be accountable to government, and thereby to the community. However, unlike line departments and existing disability services, the NDIA would be a more commercially-oriented body, with a need for long run stable funding and independence in its operational decisions. Consistent with the CAC Act, this implies a more limited role for government in the management of the NDIS. The ICA also took this view, noting that, while a level of government scrutiny is a necessary and helpful part of the governance framework, ‘micro decision making’ by responsible ministers and ‘micro management’ by a government department should be minimised (sub. 238, attachment, p. 11). The DIG report also made this point. For example, it would be problematic were governments to interfere in particular cases — such as the assessed amount of services, whether the NDIA might contest an appeal, or decisions about what would constitute ‘reasonable’ goods or services. New Zealand’s experiences provides a warning. The ACC has made decisions — led by directives and subtle persuasion by the government — that have at times  undermined the scheme’s sustainability.

For these reasons, the Commission considers that the administrative arrangements for the dealings by the board and the CEO with the relevant minister should be specified in legislation, be on an arm’s length basis and clearly defined. The provisions would stipulate the:

· frequency of meetings (for example, monthly meetings might be appropriate) The key concern would be to avoid a close day-to-day relationship with the minister or the government of the day, while providing appropriate reporting about the performance of the scheme

· transparency of requests made by the minister or his/her advisors for action by the NDIA (for example, the need for an ‘extraordinary’ meeting or encouragement for investment in a given measure). These should be in writing and recorded in the annual report

· requirement that the minister receive copies of any significant reports made to the board

· requirement that government should seek in writing the advice of the board on policy changes that would substantially affect the NDIA, given that such changes may have unexpected impacts on solvency. However, in general, policy would be determined by the government and be achieved through statutory changes, rather than through ‘advice’ to the board. 

The Commission also recommends that the Australian Government minister with responsibility for the NDIS should be the Treasurer, reflecting the commercial focus of the NDIA and the critical need to ensure strong cost controls, its insurance characteristics, long-run sustainability and appropriate management of funds set aside for the NDIA. Other ministers — such as in health, community care, disability or social services — would play a prominent role in developing new disability policies, which might affect the precise specification of the various requirements of the Act governing the NDIA.

Recommendation 9.5

The arrangements between the NDIA and governments should be at arm’s length, and subject to strict transparency arrangements. 

The federal Treasurer should have responsibility for the NDIA.

The NDIS should have its own legislation

The NDIS legislation should specify the roles, objectives and powers of NDIA and the NDIS, and the critical features that would affect the costs and operation of the scheme. It is important that the legislation be tightly specified to provide a clear indication to the community about issues such as entitlements, coverage and service provision, and to permit the management team and board to plan with assurance. 

As there is a need for a single, overarching national Act, and the funding is intended to come from the Australian Government, it should be Commonwealth legislation, but constructed with the agreement of the states and territories. Its design should also take into account advice from experts, including existing state government injury insurance schemes (such as the Victorian TAC, NSW LTCS scheme and the Tasmanian MAIB), New Zealand’s ACC, actuaries and commercial insurers.

The legislation should include a list of functions of the scheme, one of which should be financial sustainability, to be made an obligation on the NDIA, its board and the Australian Government, through the responsible Commonwealth minister (as the South Australian Government said, ‘a fiduciary duty to maintain a viable scheme’ sub. 496, p. 20). The legislation should also specify that recipients are eligible for benefits only as nominated in that legislation. Both of these inclusions may also allow the NDIA to more readily deflect claims that in effect ‘widen’ the scope of the scheme. As Yooralla observed, managing expectations will be an issue for the scheme (discussed elsewhere in this chapter), while National Disability Services argued that:

A stable scheme requires stable rules — projecting costs into the future is difficult without these. (sub. 454, p. 20)

And in the case of the NSW LTCSA:

… the Authority has had a number of internal audits … which have stressed the risk to the Scheme of over-servicing and participants receiving inappropriate or unnecessary services. … The Authority must … ensure that the Scheme is affordable (LTCSA NSW 2009, p. 9)

There would also be merit in specifying ‘entitlement to support’ as an objective that should be enshrined in this legislation. As JacksonRyan Partners observed:

Unless service entitlement is included in Disability legislation, the current rationing of services based on a nebulous relative needs approach will continue to promulgate the existing broken system (sub. 30, p. 12)

However, that should be tempered by a statutory provision that support services provided by the NDIS should be ‘reasonable’ (an issue discussed further in section 9.8 and in chapter 5).

Future changes to the scheme should be made transparently

Future changes to the legislation should be implemented in accordance with a protocol to ensure good governance and transparency, in consultation with the states and territories, and with full parliamentary scrutiny. Such changes would be independently assessed and audited for their financial implications. Periodical widening and narrowing of eligibility and generosity, such as happened in New Zealand with successive changes of government, exemplifies the problems that can happen. In that case, the financial sustainability of the ACC was put at risk.

The legislation should also enshrine the requirement for independent external reviews of the NDIS to be undertaken at regular intervals (recommendation 9.9).

recommendation 9.6

With the agreement of, and input from, state and territory governments, the Australian Government should provide the NDIA with its own legislation that specifies its objectives and functions, and its governance arrangements.

· Financial sustainability should be a specific obligation of the board, the management and the minister, and this obligation should be enshrined in legislation. It should specifically guide any external review (recommendation 9.9).

· An entitlement to reasonable support should be enshrined in legislation, together with details about people’s eligibility for services and the range of services to be offered.

Future changes to the key features of the scheme should be undertaken only by explicit changes to the Act itself, be subject to the usual processes of community and Parliamentary scrutiny, and require consultation with all state and territory governments. 

· Such proposed legislative changes should be accompanied by an independent assessment of the impact of the changes on the sustainability of the scheme, which should be made publicly available.

9.
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Measures to encourage high performance

Markets provide some disciplines for private corporations to manage efficiently and prudently. Such pressures include risks of reduced market share, takeover or insolvency and visible performance indicators (like dividends, share prices, debt/equity ratios and credit ratings). While in recent years, there have been massive failures in corporate governance and reporting that have not provided proper commercial disciplines (Enron, HIH, Freddie Mac), markets generally provide strong incentives for efficient management when combined with appropriate regulatory oversights. 

The NDIA would not be subject to these competitive forces, so other means are needed to ensure good management and cost control. 

The Commission proposes several approaches, under several broad banners.

External ongoing monitoring and prudential requirements

Auditing

Accurate, timely and public reporting provides a major discipline. New Zealand provides a lesson in the problems of timely and complete disclosure. In the 2009 Annual Report of the ACC, the responsible minister made the following comments: 

My first glimpse of ACC’s financial difficulties came from an urgent briefing before I received my Ministerial warrant last November. I was advised that the Non-Earners’ Account required an immediate injection from the new Government of $300 million and similar amounts for future years. These requirements caused considerable angst as the new Government in opposition prudently budgeted commitments to the electorate and this single item exceeded the sum of our new spending. A subsequent Ministerial Inquiry found that this problem should have been disclosed in the Pre-Election Fiscal Update … under the Public Finance Act. Nor was it acceptable that this problem was not disclosed in the Briefing to the Incoming Minister. This annual report discloses similar problems in all six of ACC’s accounts. These financial problems have been driven by years of significant increases in costs, increasing numbers of claims, Scheme extensions and declining rehabilitation rates. The underlying cause has been a shift from ACC being a public insurance scheme to it becoming an extension of the welfare state. (ACC 2009, p. 3)

The Chair of the ACC gave a similar picture indicating that the ‘Scheme’s very existence could be under threat’ unless its financial position improved (ibid., p. 4). 

The reporting and monitoring arrangements for the NDIA must ensure against similar difficulties.

The Commission considers that, as is usual, the annual financial statements of the NDIA would be audited annually for accuracy and compliance with appropriate accounting standards. 

In addition, given the insurance nature of the NDIA, there should be tiered levels of actuarial monitoring. This would include regular (monthly) reporting of trends in usage and costs — and ‘red flags’ for significant departures from expected outcomes. 

More importantly, it would also involve independent professional actuarial assessment of the NDIA on a quarterly and annual basis, with the obligations of the assessments defined in the NDIA Act. While it would not be feasible to fully fund the NDIS, the reporting framework for the NDIA and its independent actuary should cover both its quarterly/annual costs and its notional future liabilities (acting as if it were fully-funded). Among other things, the actuarial assessments would:

· monitor and report on outcomes for scheme participants

· identify the likely capacity of NDIA funding arrangements (chapter 14) to meet the future expected liabilities of the scheme

· identify the main factors leading to the costs of the scheme and service utilisation, with that analysis undertaken for different groups of people with disability, by location and by support type

· consider the magnitude and sources of any emerging risks for the scheme, including risks to solvency. A major objective of the report would be to separately consider the impacts on long term liabilities of:

· internal factors under the control of the NDIA, such as: improving or declining rehabilitation rates; changes in key transition rates (including outcomes); changes in the patterns of assessment of eligibility and entitlements to supports; trends in service use; and over-servicing in allied professional services

· external factors, such as the impacts of changes in input costs (like wage increases) on overall costs, and the effects of asset rates of return on the NDIA reserve 

· examine the quality of the strategies being used by the management of the NDIA to address those risks, and any recommendations for improved processes

· make recommendations about the suitability of data collected to monitor the scheme

· recommend any additional (or changes to) performance measures that could usefully indicate the performance of the NDIA. Notably, the Victorian Auditor-General found that performance reporting by public financial corporations was flawed, ‘with the result that the effort and cost of producing performance indicator data [was] therefore largely wasted’ (VAGO 2008a, p. 2). It made specific criticisms of the reporting by the Transport Accident Commission (p. 38).

These actuarial reports would be provided to the board, the minister and the external ‘regulator’ (see later), and in line with agreed standards, highlight any emerging difficulties. The Secretary of the federal Treasury would report regularly to Heads of Treasury meetings on the actuarial performance of the scheme.

The Australian National Audit Office could also conduct periodic performance audits of the processes used by the NDIA, including its reporting functions, but with a clear focus on appropriate, cost effective risk management, scheme accountability and sustainability.

An external monitor

A small specialist unit in Treasury should provide external monitoring of the activities of the NDIS.
 It would receive the NDIA reports made to the board. As well as covering the matters addressed in the independent actuarial report, the unit would:

· consider the performance of the NDIA across a range of other indicators (for example, client satisfaction and benchmarked performance against other insurers in areas such as claims processing efficiency and overheads)

· analyse the reports made to the board and the annual actuarial report (seeking the advice of the Government Actuary if necessary), seek clarification if needed and provide advice to the relevant minister if the scheme’s performance was falling below expectations

· assess whether the NDIA was managing costs and claims efficiently, and had the right processes for doing so.

The Treasury should be required to prepare an annual statement on the performance of the NDIS and the NDIA, to be provided to all governments and made public.

The Treasury would advise the Australian Government of any necessary legislative changes that, if agreed, would then be put to state and territory governments as part of the consultation process.

recommendation 9.7

An independent actuarial report on the NDIA’s management of the NDIS should be prepared quarterly and annually, and provided to the board, the regulator (the Australian Treasury), the federal Treasurer, and to all state and territory governments. It should assess risks, particularly in regards to the capacity of the expected funding stream to meet expected liabilities within its funding framework, the source of the risks and the adequacy of strategies to address those risks. 

recommendation 9.8

A specialist unit should be established within the federal Treasury to monitor the performance of the NDIA against a range of cost and performance indicators, to report its findings annually to its minister, state and territory governments and the public, and to provide policy advice to the Australian Government on the scheme.

Periodic independent reviews

Periodic evaluation is required for large government-funded programs (and this need should be reflected in the enabling legislation for the NDIS). Accordingly, the NDIS and NDIA should be independently reviewed after its first three years of operation, and every five years thereafter, with the outcomes publicly and promptly released. A key focus should be on the performance of the scheme in assisting people with disabilities and their carers.

recommendation 9.9

The NDIA should be independently reviewed, initially after its first three years of operation, and every five years thereafter, with the outcomes publicly and promptly released.

Other incentives for efficiency

The transparency and reporting requirements discussed above provide the government, the public and the media with information to hold the NDIA accountable. In itself, these are quite powerful forces for performance. An embarrassed government can sack a poorly performing board or an embarrassed board can fire a CEO. 

An important measure that can encourage greater performance is benchmarking against comparable agencies. The NDIA will undertake activities similar to many other corporations and insurers in Australia and elsewhere — claims processing, research, IT and data management, accounts and personnel departments and so on. 

Figure 9.
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Who does what?

Long-run structure of the NDIS
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There are several metrics that could be used to assess whether the NDIA was performing adequately. For example, are its administrative costs to be significantly higher than New Zealand’s ACC, or its case management cost for complex cases greater than the TAC? If other agencies outsource certain functions, and appear to reap gains from doing so, why is the NDIA not doing so? (There may be good reasons, but the point is to place pressure on management to look for more efficient solutions, as the ACC was required to after disclosure of its recent financial difficulties.) Over time, the NDIA could also be benchmarked against aspects of the National Injury Insurance Scheme (NIIS — chapter 18). The external monitor would periodically fund benchmarking studies for these purposes. 

recommendation 9.10

The NDIA should be subject to benchmarking with other comparable corporate entities to assess its relative efficiency in its various functions, with the federal Treasury initiating benchmarking studies.
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Why have just one agency?

Currently nine governments fund, organise and, to a varying extent, directly supply supports to people with disability and their carers. The Commission is proposing a simpler approach with one national organising agency. Legislation would define the roles of the NDIA and some of its processes. All Australian Governments would have a role in appointing its board, which would be a commercial rather than a representative board, independent from day-to-day supervision by governments (see below). Individual jurisdictions would still decide whether they wanted to retain a role in directly providing services and supports to people with disability. In addition, the Commission proposes that governments of all levels would still provide many broader supports — education, public housing, public transport, most employment services and income support — through their existing agencies. No scheme could efficiently encompass all functions. The NDIA and NDIS would draw on the existing federal model for disability services, but into a more coherent national framework and with a clear single organising agency.

The differing views of the states and territories

While some state and territory governments were generally supportive of the Commission’s draft report proposals, others indicated a preference for a more federated model in which state and territory governments would largely determine the direction of policy and details of service delivery, with the role of the Australian Government limited to providing funding and setting some basic standards. 

Do not delete this return as it gives space between the box and what precedes it.
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State and territory views on the NDIS as a national body

	The NSW Government (sub. DR922) said it is unconvinced that a NDIA is preferable to a federated model. It expressed concern that the proposal limits the involvement of, and accountability to, the states and territories. It would like to see more consideration of a federated model. It agreed that the Australian Government is best placed to provide the required funding base for the NDIS.

The Victorian Government (sub. DR996) said it would like a balance between Australian Government and state and territory government responsibilities for a NDIS. It noted that the Commission’s preferred model seems to significantly reduce the state’s governance role. It would like to explore a range of governance options (rather than just the model with the NDIA and the Australian Government having legislative control). Any proposed governance model should take into account state and territory expertise in the provision of disability services. It added that in other areas of service delivery (such as health, education and housing) where there is significant Commonwealth funding, services are still primarily delivered by the states.

The Queensland Government (sub. 1031) is supportive of and optimistic about the Commission’s proposed scheme for disability care and support and proposed funding increases. However, it said it required more details on the costings of the NDIS and NIIS before it could say the proposals were acceptable.

The South Australian Government (sub. 861) supports the proposed NDIS as a nationally funded disability care and support scheme that is entitlement based. It sees its policy role to be working with the Australian Government in the design of the new scheme, and in helping develop an effective interface between its mainstream services and the NDIS.

The Western Australian Government (sub. DR683) does not agree that the WA system is broken. It believes that new arrangements should build upon high-quality state arrangements where they already exist. It does not want a centralised scheme managed and funded by an Australian Government agency, and does not want the Australian Government to have policy control over its system. Additional national funding would allow it to improve and expand its services, but it wants its disability system to remain state-managed, its agencies to retain control over the allocation of funding and for the state government to control policy. It argued for a federated model based on agreed standards of service delivery and consistent data collection.

The Tasmanian Government (sub. DR1032) supports the NDIS and would like to see it fully funded and operated by the Commonwealth. It said that Tasmania needs additional funding to be able to provide enough services for its people with disabilities.

The ACT Government (sub. DR1012) said it was generally favourable, but wants clarification of the roles and responsibilities of the states and territories. It sees the states and territories continuing to play an important role in the maintenance of viable and appropriate community services. It noted that the transition to the new scheme will present logistical challenges, and urged careful consideration of the impacts on disability systems of moving funding to the Commonwealth.

	

	


The strongest proponent of this viewpoint was the Western Australian Government, which said it would oppose any scheme that provided the Commonwealth with funding and policy control over the state’s disability sector (sub. DR683, pp. 1–2). In its view, changes to the disability system should build on current state-based service systems and compensation schemes, with state control of funding and administration. It said that the most critical issue is under-resourcing, and the Western Australian system would be improved through the provision of additional resources and an agreed national policy framework to improve consistency of services within and between jurisdictions.

Other governments were more supportive of the Commission’s proposals. For example, the South Australian Government saw the proposed NDIS as providing ‘unequivocal benefits’ to people with disability:

The proposed arrangements (and the principles which sit behind these arrangements) will provide much greater certainty and equity for people with disability and their carers than the current State administered arrangements. (sub. DR861, p. 2)

Some drew attention to matters where they thought further clarity was required before they could reach a final position on the scheme. For example, the Queensland Government, while supportive in principle, said:

There are a number of issues which are key to deciding whether an NDIS could be supported … Clarity is required in relation to who would receive services under an NDIS; how many people this would be; what services they would receive; how much this would cost; and how this cost would be met. (sub. DR1031, p. 10)

The New South Wales Government, while welcoming the proposal for an NDIS, and describing it as a ‘once-in-a-lifetime opportunity’ that was ‘essential to ensuring that people with a disability have access to appropriate supports and certainty into the future’, remained unconvinced that an NDIA model was preferable to a federated model. In addition, it sought greater clarity on:

… governance arrangements; funding mechanisms; the detail of the coverage; and the role of the non-government service sector in building community capability to support people with a disability (sub. DR922, p. 1)

Several jurisdictions saw the proposed NDIS as broadly aligning with the direction of reforms they themselves are currently undertaking (for example, the Stronger Together 2 program in New South Wales, sub. DR922, p. 2; and the Growing Stronger program in Queensland Government, sub. DR1031, p. 3).

A federal model for the NDIS?

Under a federated model, the Australian Government would provide additional disability funding to state and territory governments and stipulate some common national features (as specified in box 9.6), but would otherwise leave state and territory governments in control of their own systems. It could be achieved by way of agreement between all parties on these common features, with funding then allocated to each jurisdiction — based on summing people’s individual budgets following the assessment.

Within the confines of these overarching rules, state and territory governments could then have some latitude about how their system ran. For example, jurisdictions could choose:

· different approaches to acceptable expenditures under self-directed funding. Some might accept paying family members under self-directed funding or be more open about what would be an ‘appropriate’ choice (for example, some might say yes to the use of the funding to allow an uncle to take a child with an intellectual disability to a football match as family respite; others not)

· whether to employ assessors directly or to contract out this function

· what were permissible or non-permissible therapies under the NDIS (such as acupuncture)

· what boundaries to set around the use of personal plans

· whether to supplement the funding provided under the NDIS to improve supports further, depending on state budgets and on the preferences of the community. (Given a common assessment tool and an entitlement to the budget determined by the assessment process, they could not reduce funding.) Augmented funding might be directed to areas like more dwellings for independent living; rates relief; cheaper or greater access to transport

· the extent to which the role of the LAC extended to helping people administer self-directed funding or in trying to engage the community to support people with disability 

· how to measure and regulate the performance of providers. Some might maintain highly detailed regulatory approaches — others more light-handed ones 

· different ways of informing people with disability about how the system works and their opportunities

· the way in which various supports outside the NDIS would interact with other government services — like education, housing or transport. For instance, some might closely tie access to public housing to the NDIS assessment of needs; others might use separate processes.

Would this approach be appropriate? It depends on why different jurisdictions would adopt different positions on the micro-design of the disability system. The differences could reflect:

(i) the underlying preferences of citizens in each jurisdiction. If true, that would be both more democratic and more efficient

(ii) differences in the capacity of lobbying groups to achieve outcomes. For example, in one state, lobby groups might strongly resist paying anyone other than workers employed by an agency through self-directed funding because of concerns that broadening the labour market might reduce workplace bargaining. In another state, regulation of service providers may be much more onerous because of embarrassing media-highlighted abuse by one provider 

(iii) leadership and circumstance — some states will forge ahead undertaking experiments in policy which, whether they fail or succeed, are useful for other states to learn from. For example, Western Australia has been a leader in self-directed funding and NSW is a leader in transition to work programs 

(iv) whimsical variations that arise from ‘accidents’ of politics, history, fads, the desire to differentiate, or the style of policy making in each jurisdiction,  rather than variations that are carefully thought-out matters of design. 

If interstate differences mainly reflected (i), then that would be an important balancing consideration in deciding how much national uniformity would be appropriate. But it is hard to see the current differences in jurisdictions’ design and funding of disability as genuinely reflecting intrinsic differences in the attitudes of Australians in different states. For example, is the historically lower funding of disability supports in Queensland really a reflection of a lesser need than in other states? Moreover, neither the political process nor mobility really give people a nuanced way of achieving their preferences in any given state. Variations between states in disability service offerings can make relocating difficult. People living near state borders often find such variations illogical and inequitable. And there are so many tradeoffs when voting for a particular political party that means that the package of policies that emerges will often not best match people’s preferences.

Consideration (ii) might reflect some of the differences that we see now or that could arise in a system in which the NDIS was implemented in this way. However, would such variations be a good thing? 

All other things being equal, consideration (iii) is a virtue of a federal system. However, Australia is a small player in a large world — and there are many more and bolder experiments conducted all around the world all the time. For example, elaborate models of self-directed funding have been in place for years in the United States and the United Kingdom. And meta-studies of programs that attempt to help carers show that most occur overseas. Accordingly, the gains from federal experimentation should not be overstated. 

This is all the more so since experiments do not always have to have a federal flavour, but can involve regional or community experiments by national governments (for example, as in Indigenous policy or the Disability Support Pension employment trial). In particular, the strong motivation for the NDIS and NDIA to control future liabilities and to measure outcomes — and associated with this, the much more structured use of data — suggest that a single NDIA may increase considered experimentation. 

In many, but not all cases, (iv) is likely to be the major source of jurisdictional variations. It is hard to see these as the virtuous outcomes of the revealed preferences of different states.

In that context, it is far from certain that this approach to governance of the NDIA would be appropriate. This is especially so as the Commission’s proposed arrangements gives a voice to all governments, and preserves their roles in many important areas.

Moreover, it ignores one of the central benefits of the proposed NDIS. The capacity of people with disability to choose their service providers or to manage their own supports leapfrogs the controls exerted by all levels of governments. Under such an approach, governments would not be irrelevant, but their relevance would be much less than is currently the case. Consequently, any additional gains could not be large. 

Were the above federated model for the NDIS to be used, it should involve the common elements specified in box 9.6. If this were not done, it is doubtful that the way the disability ‘system’ worked for people would be much improved, apart from having more money. That would leave intact many of its flaws.

A well-funded federal model developed along these lines would be better than current arrangements. However, there are many deficits in this approach. Moreover, it is unlikely that a coherent model incorporating the above essential features would materialise over the next decade. The system would remain fragmented, and the support received would retain features of the postcode ‘lottery’. The opportunity for an insurance approach that provided certainty for people with disabilities would be forgone. In particular, such an arrangement would expose Australians to the significant risk of:

· divergence rather than convergence in the essential aspects of a coherent system (such as jurisdictions over time adopting their own unique assessment tools or processes, eligibility criteria and levels of service standards)

· undermining the core requirement that funding be sufficient to meet people’s entitlements for their assessed needs This would occur, for example, if state and territory governments’ funding contributions started to again reflect the vagaries of their budget cycles or were based on arbitrary criteria (such as maintaining real per capita spending levels, despite growing needs).

In the Commission’s view, a federated scheme would not offer people the assurance of high-quality long-term care and support. 

Importantly, a model along the lines recommended in this report can emulate the apparent advantages of a federated approach. Some participants said they preferred a federated model, in part to ensure a close relationship between service providers and people with disabilities, and to maintain local management and decision-making. But as noted in this chapter, the Commission is recommending that the NDIA would be fundamentally local in character, with a strong regional presence, local decision-making that is responsive to local needs, and independence from governments (and eight bureaucracies). 

Local area coordinators would be based in, and have close connections to, the local community, with knowledge of local providers and NGOs, and with some scope to respond flexibly to people’s needs. While the Commission sees the scheme as being based on national standards and funding, it would be locally executed, with power over such features as service delivery and capacity building at the local level. The NDIA should be about local solutions to local circumstances. 

What if all jurisdictions do not agree?

If some states and/or territories were unwilling to sign up to a full national NDIS, a fallback position would be to roll out the NDIS (and the associated Commonwealth funding) to those states and territories that were agreeable, with other jurisdictions joining later if they wished to gain the advantages of that system. 

The advantages of such an arrangement would be that the reforms would not be delayed for those people in need in the supporting jurisdictions, and the logistical exercise would be made easier. However, the clear downsides would be the continuation of fragmented and inadequate arrangements in those jurisdictions that did not join the NDIS. 

Such a partial rollout of the NDIS is clearly workable, and would represent a major step forward. The Commission recommends it as its second option.
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Core features of any national approach

	Whichever model is chosen — national or federal — the NDIS should be structured so as to have several core features that would give it the character of a national system. State governments generally supported this view, irrespective of their positions on the respective merits of national or federal structures for the NDIS. Those core features must include:

· the same national eligibility criteria, assessment toolbox, arrangements for assessors, and access to the full range of necessary supports. That would mean that regardless of location, people with equal disability status and traits/natural supports would receive the same entitlements based on need

· certainty of future resourcing

· the model and management of an insurance scheme, including the sophisticated collection and analysis of data to measure the outcomes and performance of the system, and a national research capacity. That would maximise efficiency and underpin a framework for decision-making that considers the whole-of-life costs of support for a person, with the capacity to make early investments that save future costs

· a shift from block funding and a service centred model to one in which people with disabilities and their carers would wield the greatest control, whether that be to cash out their package, or to have it met in flexible ways by providers. Under any arrangement, people could choose their providers, which would have to conform to common quality standards, compete on a competitively neutral basis and be remunerated using efficient prices. Informed choice would be supported by providing nationally consistent and publicly available measures of the performance of service providers

· a focus on individual needs and outcomes, allowing people with disabilities to reach their potential through funded supports and/or active interaction with the community. In many cases, this will include supporting individuals in understanding how to take advantage of choice and options.

· the inclusion of local area coordinators, disability support organisations and a wider community role for current not-for-profit specialised providers

· a national service provider and workforce development strategy.

The Commission’s strong view is that these core features would be best organised and delivered using the NDIA to oversee a coherent system for all Australians, regardless of their jurisdiction.

	

	


For reasons given above, the Commission remains of the view that a ‘federated’ NDIS would be the most inferior option, one that in all likelihood would not be able to deliver much-needed reform. Its strong view about the desirability of a single national agency model does not stem from any inherent hostility to federalism (hence our recommendation for a federated injury scheme — see chapter 18). But the Commission sees considerable risks that a federated NDIS could easily revert to the current dysfunctional, fragmented and unfair system, with ‘agreements’ breaking down into disputes about relative contributions, special variations and carve-outs. 

recommendation 9.11

The NDIS and the NDIA should cover all Australian jurisdictions.

In the event that all jurisdictions do not agree to the establishment of a single national scheme then, as a second-best option, it should still be established, but with its funding and scheme design only applying to participating jurisdictions.

In the event that this second-best option is not adopted, a third-best option would be greater Australian Government funding of state and territory disability systems, but matched by the requirement that to receive that funding, any jurisdiction would need to:

· adopt the same national eligibility criteria, assessment tools and arrangements for assessors 

· ensure entitlements to the full range of necessary individually tailored supports are based on the national assessment process 

· provide certainty of funding based on need

· give genuine choice over how people’s individual packages were met, including choice of provider and portability of entitlements across borders

· shift from block funding to individualised funding in the forms spelt out in recommendation 8.1

· use the model and management of an insurance scheme, including the sophisticated collection and analysis of data to measure the outcomes and performance of the system, and a national research capacity

· require providers to conform to common quality standards, compete on a competitively neutral basis and be remunerated using efficient prices determined by the NDIA and taking account of regional and other variations

· adopt nationally consistent and publicly available measures of the performance of service providers

· include local area coordinators and disability support organisations in their schemes

· adopt service provider and workforce development strategies.
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Managing the funding pool

The NDIS will be largely structured as a ‘pay as you go’ scheme. That is, unlike the NSW LTCS scheme or the Victorian TAC it is not ‘fully funded’ for its future expected liabilities. Nevertheless, the NDIA would need to have a funding reserve because the pattern of claims and their costs are not fully predictable. A reserve acts as a buffer against this unpredictability, and avoids the situation in which the Australian Government would need to inject additional funds from general revenue when there were higher than expected claim costs in any given period (or worse still, if they did not supplement funding, to avoid rationing each time there was a shortfall).

In view of the expected size of the NDIS, the reserve of investment funds would be significant. The management of the NDIA will be most familiar with the patterns of claims and their likely risk profile. Given this, they would need to play an ongoing role in managing the scheme’s cash flows and reserves to reduce the likelihood of threats to the sustainability of the scheme. 

The way the reserve funds are managed and invested, including the level of acceptable portfolio risk and the net rate of return, will affect the capacity to avoid increases in, or volatility of, funding. Such funds management is a specialised activity and careful investment management over time will be crucial. Also crucial will be the governance arrangements that permit this activity to be pursued efficiently without changes of direction being imposed externally. The ICA, referring to the adverse impact of ‘WA Inc.’ on the assets of that state’s State Government Insurance Commission in the early 1990s, cautioned that:

Investment risk is material, and government funds are not immune from it.
(sub. 238, attachment, p. 12)

Possible ways of handling this include the use of a dedicated investment department within the NDIA, or by outsourcing investment management, which could be done on a competitive tendering basis, to a single or multiple managers from the private or public sectors, perhaps with conditions such as incentives based on a benchmark rate of return (DIG 2009a, p. 159). The DIG report noted that all of these approaches have precedents in Australian accident compensation schemes. For example, South Australia’s Motor Accident Commission manages its own funds, while a government agency, the Victorian Funds Management Corporation, manages the TAC’s reserves.

As the NDIS would be established under Commonwealth legislation, one possibility would be for funds management to be integrated with existing Australian Government arrangements for investing in long-term assets. The Future Fund Board of Guardians, with the support of the Future Fund Management Agency (a Commonwealth agency), is already performing the role of investing the assets of the Future Fund. The fund meets future public sector superannuation liabilities — and holds assets for the three Nation-building Funds — the Building Australia Fund, the Education Investment Fund and the Health and Hospitals Fund. The Board is responsible for the investment decisions of the Future Fund and is accountable to the Government for the safekeeping and performance of the assets of the Future Fund. They see themselves as having a very commercial focus:

We are a funds management business focused on delivering high, risk-adjusted returns over the long term on contributions to special purpose public funds. Operating independently from the Government, we will tailor the management of each Fund to its unique mandate while delivering efficiency through common infrastructure. (Future Fund 2010, p. 3)

Of the investment options, the Future Fund appears to be the most appropriate. The Future Fund Board of Guardians operates within the constraints of Investment Mandates set for each fund by the Treasurer and the Minister for Finance, which limits the risks to the Australian Government. Since any overspending by the NDIA would represent liabilities for the Australian Government, they would reasonably have a stake in ensuring the prudent management of those funds.

That said, the NDIA Board would still have a role within the broad framework the Australian Government sets for the Future Fund. The board would need to set guidelines for acceptable levels of risk and return on the NDIA’s investment funds, and specify such matters as the required mix of investment types (cash, classes of shares and securities). This may well change over time, as the NDIA learns more about the expected pattern of its future expenditures (and therefore likely demands on short-term cash etc, some of which it may have to hold on its own account for day-to-day use). Beyond the need for managing the funds to meet expected liabilities, the involvement of the NDIA board in these matters would have two other desirable effects:

· Since the responsibilities of the board would be greater, the calibre of directors would be higher.

· It would tend to strongly focus the minds of the board on the NDIA’s liabilities, while the changing value of the reserve would provide a very clear indication of threats to the scheme’s sustainability.

The NDIA would need to establish internal processes and reporting arrangements, including a small investment advisory and monitoring function within the NDIA itself, and reporting arrangements between it and the board. 
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Complaints and dispute resolution 

The NDIS will require a tiered set of informal and formal complaint and dispute resolution arrangements to hear complaints about the decisions and conduct of the NDIA (Maurice Blackburn et al., sub. 392, p. ii; New South Wales Ombudsman, sub. 596, p. 2) and about service providers (National Disability Services, sub. 454, p. 18). These arrangements will need to take account of the various kinds of problems that people with disability perceive when dealing with the NDIS. The various Australasian accident insurance schemes have detailed complaints and dispute resolution processes, which provide lessons for the NDIS (box 9.7).

Handling complaints and disputes within the NDIS

The primary objective should be to give well-founded confidence to people reliant on the scheme that they will be treated fairly and that reasonable complaints will be investigated.

Service charters are needed

To underpin this, the Commission proposes that the NDIA should establish two charters — one for the NDIA and the other for specialist providers and DSOs. The TAC and MAIB service charters and the ACC code provide good templates. 

The design of the charters needs to recognise that formal procedures to handle complaints and disputes are at the tail end of an interaction between people and the scheme, and the nature of that earlier interaction, and how well it is handled by NDIA staff, may be a major determinant of whether an issue ends up as a formal complaint. Transformation Management Services, which has experience in workers compensation and CTP dispute systems, schemes, suggested that many disputes can be avoided early in the piece by having a well-run scheme and such features as readily-available educational material and good lines of communication with the public. In its view, the quality of the claims decision-making process can determine whether a matter goes to dispute or not. If these day-to-day systems are working well, issues can be resolved early, but in poorly run schemes, disputes will be resolved ‘at the back end’, not ‘at the front end’ (trans’, pp. 181–183).

The design of the entire NDIA and its procedures needs to reflect such insights. In part it should involve a layered approach to complaints resolution from the level of the individual assessor upwards (see below). But it also reinforces the importance of the internal culture of the organisation and the quality of its day-today interactions with people with disabilities. 

recommendation 9.12

The NDIA should establish two service charters that specify respectively the appropriate conduct of the (i) NDIA and (ii) specialist service providers and disability support organisations. 

Complaints about the NDIA and about service providers

The NDIA would need well-developed and rigorous internal processes for reviewing disputes over its own activities, as they affect people with disabilities. This would encompass:

· complaints about the conduct of the NDIA, its employees and contract staff (that is, breaches of its own charter)

· disputes about such matters as assessments and plan and funding proposals. 

There should be layered options within the NDIA for handling such disputes, with the objective of first trying to resolve them quickly and informally, at low cost. Some examples of the approaches that might be taken are given in box 9.7. So, for example, a person would first approach their LAC, and if unhappy with the result, would be offered further layers of complaint or review processes within the NDIA, involving higher level managers and, where relevant, independent assessors who have had no involvement in the matter under dispute. As is the case with many dispute resolution processes, this should be undertaken without legal representation for appellants and not be bound by rules of evidence. 

Similarly, people could also complain to the NDIA about any breach of the service charter by a provider (for example, rude staff or erroneous records). The NDIA has strong incentives to act impartially, and would attempt to resolve these matters in a similar way to the TAC. If the NDIA corroborated a complaint against a provider, then the NDIA should make a determination and would reflect the complaint in ratings of provider quality. 
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How do accident schemes structure their complaints arrangements?

	The NSW Lifetime Care & Support scheme uses a independent assessor (a doctor or other health professional unconnected with the matter under appeal) or a panel of assessors to settle disputes that cannot be resolved informally by LTCSA coordinators or assessment managers. Their decisions are binding, with limited recourse to appeals (the next step being the courts).

The Motor Accidents Compensation Tribunal (a division of the Magistrates Court) hears appeals against decisions made the Tasmanian Motor Accidents Insurance Board (MAIB). It also has a customer service charter that sets out MAIB’s obligations and which helps guide people about when complaints about MAIB’s conduct might be justified.

The New Zealand ACC has a more elaborate system of complaints and appeals processes, reflecting the large size of that scheme. 

· It has several informal processes for dealing with initial complaints, initially a manager and then the Customer Support Service. 

· It has codified the rights of its clients through the Injury Prevention, Rehabilitation, and Compensation (Code of ACC Claimants’ Rights) Notice 2002. The overarching goal of the code ‘is to meet the reasonable expectations of claimants (including the highest practicable standard of service and fairness) about how ACC should deal with them’. The code specifies the rights of the ACC’s clients and the obligations of the ACC, such as the right to be treated fairly and with dignity and respect and to be communicated with openly, honestly and effectively. The code does not relate to disputes about assessed benefits. A person wanting to complain about a breach of the code can take it up directly with the ACC or refer the matter formally to Office of the Complaints Investigator, who hears formal disputes relating to the code. Decisions by the Office are not appealable.

· A separate body, Dispute Resolution Services Ltd (DRSL), which is funded by the ACC but operates independently of it, offers a specialist review service for people who are unhappy about decisions made by the ACC concerning entitlements to goods and services. It also offers alternative dispute resolution processes, such as mediation and facilitation. It has its own board of directors and a separate management structure. If a person appeals the decision of DRSL, then the matter goes to the New Zealand District Court, which can also conduct a merit review. Where there is a legal point at issue, a person can appeal the District Court’s decision in the High Court with the permission of the District Court. 

The Victorian Transport Accident Commission has similar processes. Where the complaint relates to a perceived breach of the TAC Service Charter, the person complains initially to the staff member, and if responses are unsatisfactory to the (internal) TAC Complaints Office, and ultimately Ombudsman Victoria. 

If the matter relates to a claim (for example, a dispute over an appropriate home modification), a person has several options. They can refer the matter to an ‘Informal Review’, which involves a thorough review of a decision by the TAC Review Manager (who works independently of the claims area where the original decision was made). If the person is not satisfied, then:

· those that are not legally represented may immediately appeal to the Victorian Civil and Administrative Tribunal (VCAT). There is a small filing fee

· those that are legally represented are (generally) required to attempt to resolve disputes utilising Dispute Resolution Protocols before resorting to the VCAT. This involves the TAC, the claimant and their lawyer adhering to protocols that have been agreed by the TAC and the legal profession, to speed up the resolution of cases and avoid the high costs of legal action. If this process does not lead to agreement, the person can then apply to VCAT.

	

	


Of course, a person with a complaint about a service provider would generally complain first to that provider — which would have its own internal complaints processes. The provider would have a reasonable incentive to retain their ‘star rating’, and this would be weighted in their deliberations. But as noted earlier, where people feel too vulnerable or uncomfortable with this, their LAC or DSO could support them in this process, or act on their behalf.

To support these arrangements, the NDIA should have an internal complaints office that would hear complaints about the NDIA and service providers, or disputes about its decisions (recommendation 9.12). This would operate separately from the other parts of the NDIA. The office would be headed by an Inspector–General, an independent statutory officer appointed by government, who would be responsible for reviewing complaints and appeals made by people with disabilities and support providers. The NDIA legislation should create this role and specify that the Inspector–General would be independent, would act fairly and impartially, basing their decisions on the available evidence, and could not be directed in their decision-making. 

That leaves two major issues:

· What processes should be required to ensure fair outcomes and a sustainable scheme?

· What institutional arrangements should be used to make merit reviews?

How should a review process be designed?

It is important that appeals processes be carefully designed to resolve disputes in a manner that is fair and transparent, but in ways that also limit any adverse effects on the financial sustainability of the scheme as a whole. 

The key concern here is that appeals processes that are unduly ‘soft’ can create costly precedents, leading to an unplanned and problematical redrawing of the rules and boundaries of the scheme. This can lead to additional unanticipated costs, and demands on revenue, over the long-term. Such outcomes may also undermine the motivation for assessors or other NDIA staff to continue to make hard-headed objective decisions.

Moreover, appeals and complaints processes can be very costly to provide, and there is the reality that not all people make well-founded complaints. As noted in the review of the New Zealand code:

There is a small core of claimants who do not like the ACC and whose expectations will never be met. These people can be extremely litigious and openly discuss future complaints they may lodge. (Litmus 2004, p. 4)

All of these factors would have the capacity to threaten the sustainability of the scheme, and undermine public support for it.

Appeals processes can widen the scope of the NDIS and threaten its sustainability

In its visits and submissions, the Commission heard strong concerns about the risks to the scheme from excessive expectations about the scope of the NDIS. For example, Yooralla cautioned that there would be a serious risk in managing the expectations of some people (and providers) under a well-funded scheme that was no longer subject to tight rationing. It expressed concern that, were unusual expectations from a few people to be upheld at review and appeal, this could compromise scheme viability for everyone:

… schemes such as the ACC and TAC have experience of some people coming to expect that the insurer will pay for ordinary life expenses and supports that go well beyond what is needed to respond to the disability, provide support and facilitate participation. In some instances, these views have been upheld by review authorities and in court. … explicit boundaries on what can be funded and review/appeal mechanisms must require that review bodies cannot make a decision that would result in the scheme funding ordinary life expenses or compromise the viability of the scheme via flow on effects. (sub. 433, pp. 24–25)

More broadly, the NDIA has to clearly define what it might mean by ‘entitlement’ to support. The Commission envisages that entitlement means that people get the supports determined by an objective independent assessment (after considering a person’s natural supports). But Yooralla warned that some people see entitlement in more ambitious terms:

Requests for in ground swimming pools, home gymnasiums, ordinary transport costs, computer systems not related to the disability, GPS systems and funding for ordinary child care are sadly common. The notion of an ‘entitlement’ scheme also becomes problematic when entitlement is taken to mean ‘person A’ had a computer/gym program/new bathroom funded so I am entitled to have that computer/gym program/new bathroom. (sub. 433, pp. 24–25)

An area of clear risk is in relation to tailored supports, including self-directed funding. The intention of this model of delivery is for people to fashion funding proposals suited to their own specific circumstances. However, once the NDIA accepts a particular purchase in one plan, there would be a need to avoid that creating a precedent for its acceptability in plans for other people in quite different circumstances. 

Particular decisions create precedents that widen the scope of the scheme, and that once entrenched, could only be restrained through new legislation. Such ripple effects could damage the sustainability of the scheme.  

Given the experiences of the TAC and the ACC, these concerns are not contrived. Yooralla cited a decision on appeal in Victoria that found the TAC liable for ordinary living expenses, such as rent. The Victorian Government needed to make a legislative amendment so that the ruling did not extend to all people living in shared supported accommodation.
 Another case illustrating the difficulties is from New Zealand about what might be a reasonable home modification (box 9.8).

The impact of such judgments on the public perception of the scheme is an equally serious concern. The scheme’s public support (and therefore its political sustainability) is underpinned by the need for benefits to be reasonable. 

An additional concern is the cost of contesting claims and their slowness. For example, it appears that the median time to finalise a case concerning the TAC before the VCAT is around six months (VCAT 2010, p. 42).
 

In what ways can these risks be limited? 

The question is how to address these concerns. There are several complementary approaches.

It will be important for review mechanisms to have not only a broad ‘reasonable person’ criterion, but to be supported by legislative requirements to: 

· have thorough and robust formal initial assessments and processes for calibrating them 

· assess reasonableness by balancing the costs of some support against the benefits that these supports have for the person 

· assess the appropriateness of the service and of its provider 

· take account of any threats to the long run sustainability of the scheme from the review outcome and 

· take into account the obligation of people with disability or their families to avoid decisions that unreasonably impose costs on the scheme (such as moving to a dwelling that is very costly to modify). 

Notably, the Hon. Justice O’Connor, President of the AAT at the time, referred to the need:

… to exercise discretionary power in accordance with the terms and purpose of the relevant legislation and with due regard for government policy. In some jurisdictions, this obligation is made clearer by the imposition of a legislative requirement to have regard to ministerial or departmental directions or guidelines. (O’Connor 2000)

The scheme’s legislation, as much as possible, should attempt to provide clarity about specific entitlements. For instance, in one appeal, a woman claimed that she should have her childcare costs paid while she attended various health care appointments.
 The VCAT found for the TAC because of the clarity of the legislation on this matter. Chapter 5 sets out how ‘reasonable’ services might be defined.

There will also be a need to amend the legislation defensively, as loopholes and problems emerge and also, in some cases because more not less supports should be provided. However, it is not always possible to pass amendments to legislation, or to do so quickly.

Scheme design should seek to avoid large increases in benefits that are associated with small changes in context or circumstances, especially where there is ambiguity about the severity of a person’s functional limitation. For instance, one reason why there are concerns about the Disability Support Pension is that someone just passing the threshold work test gets paid significantly more than unemployment benefits and is not required to look for a job, fill in a job search diary or meet other commitments. People face strong incentives to get across the threshold. Similarly, the receipt of ongoing loss of earnings capacity benefits under the TAC’s no-fault motor vehicle accident scheme in Victoria is dependent on a person having a 50 per cent impairment rating. Many appeals to VCAT relate to whether a person falls over this decisive threshold.

Do not delete this return as it gives space between the box and what precedes it.
	Box 9.

 SEQ Box \* ARABIC 8
What is reasonable?

	The case of Witten-Evans v Accident Compensation Corporation [2003] NZACC 5 (22 January 2003) has acquired the status of a cause célèbre among those concerned about what might be a person’s reasonable expectations. The Commission heard about the case from several participants in meetings and it was cited by Yooralla (sub. 433). The circumstances were as follows.

A child had suffered from cerebral palsy and spastic quadriplegia because of medical misadventure. After the breakdown of the marriage of his parents, the original family home (which the ACC had modified) was sold and the proceeds split. The mother purchased and moved to an old two-story villa, which required installation of a lift and other modifications. The historical significance of the building meant that the costs of modifications would be high. 

The ACC was advised of the impending purchase, undertook inspections, and according to the District Court, while the ACC’s nominated occupational therapist expressed certain misgivings, the mother ‘went ahead with the purchase, possibly in the belief of having [the therapist’s] tacit approval.’ 

The ACC agreed to make home modifications, initially up to $25 000, a figure it subsequently amended to $60 000. This figure would fully meet the costs of modifying the building up to the ground floor (including a lift from the carport level to the ground floor), but would not cover additional modifications wanted by the mother, including a lift to the first floor of the dwelling. An original appeal for more money by the mother through the ACC review process found in favour of the ACC. However, the ACC lost its case in the District Court. The Court argued:

The responsibility on the [ACC] is to pay for the modifications necessary and [so] I find that it is not appropriate for the [ACC] to simply pick on a sum which it may consider to represent an appropriate or reasonable contribution to the cost of those necessary and appropriate modifications. In that regard I find that it is not appropriate for the [ACC] to include any supposed discount factors [in relation to the extra costs of modifying a building of historical significance], particularly when such discount factors are outside the control of the appellant. … the [ACC] cannot expect any contribution from the appellant to his own rehabilitation, such as to the choice of residence or type of residence.  … This Court is not in a position to indicate what it finds to be the proper costs of modifications, but as I have noted, it is the [ACC’s] obligation to provide for the modifications which are deemed to be necessary and I have found what is deemed to be necessary.

The determination is revealing in that it seems to weaken the importance of ‘appropriate or reasonable’ as the basis for providing supports, that it disregards that the higher costs of modifying a heritage building were the result of a choice by the boy’s mother, and that it is possible to be unclear regarding the proper costs of modifications, but certain about their appropriateness. 

	

	


Similar benefits should be provided, regardless of the cause of a disability. Without this, the inevitable ambiguities about causes of disability and injury lead to complex judgments and the likelihood of appeal. This dilemma particularly affects accident schemes. For example, in the TAC scheme, they arise when there is doubt about whether an accident is a transport accident, when there are pre-existing injuries, and when a person acquires an additional injury that might be linked to the original accident. For example, in one case, a woman had a transport accident that left her dizzy, light-headed and uncertain on her feet. The next day she fell while changing the sheets on a bed, and struck her head on the wall of her bedroom, suffering catastrophic injuries resulting in quadriplegia. On appeal to the VCAT, the TAC provided compensation.
 In other cases, decisions about coverage have gone the other way. Either way, these cases are the reflection of the fact that people get significant supports under one system of insurance and poor supports under the alternative. However, because of its general coverage, the NDIS will tend to reduce such disputed cases.

recommendation 9.13

The wording of the NDIA Act should limit the capacity of merits review processes to widen eligibility or entitlement. It should require that any claims by NDIA participants would need to:

· meet a ‘reasonable person’ test 

· balance the benefits to the person with a disability against the costs to the scheme, including any adverse implications for the long run sustainability of the scheme from the review outcome

· take into account the obligation of people with disabilities or their families to avoid decisions that unreasonably impose costs on the scheme. 

Who should hear the merits-based review?

A difficult question is whether an internal or external review process should review the merits of particular disputes. 

There are already legal obligations on the original decision-maker, and the affected party has the right to seek judicial review on the matters of law raised by an administrative decision. However, there is no legal requirement for external merit-based review. 

But despite this, there are some arguments for such an external mechanism to promote impartial judgments where a person disputes the NDIA’s decision, given that the consequences may have large impacts on the person (for example, about whether they get what they perceive to be an adequate home modification). It would also reflect public perceptions about natural justice.

This approach is the norm for many other government functions, and is true for MAIB, TAC and the ACC. Many participants argued for the same arrangements for the NDIA (see, for example, the ACT Disability and Community Services Commissioner, trans., p. 369; Valued Independent People, sub. DR932, p. 15). Commonly expressed arguments include that external review is a standard approach in many areas of government administration, that having review mechanisms within the NDIA will raise concerns about potential bias, and a perception of a lack of independence. Capricorn Community Development Association put it thus:

The integrity of any system, and that includes the NDIS, must be protected by a conflict resolution system that people trust. … People with disabilities have suffered internally administered conflict resolution systems for many decades, and are deeply suspicious of them. People understand conflict of interest, and they understand that whistle blowers are seen as a threat, rather than an avenue to address misuse of power, unfairness or other failings in the system. (sub. DR643, p. 5)

On this point, the Victorian Disability Service Commissioner saw an important role for education and capacity building to help overcome people’s reluctance and fears about making a complaint, and to help disability service providers respond to complaints. It added that:

… particular skills are required to work with people with a disability, their families and service providers where there are disputed claims as to whose interests are serviced in the complaint. (sub. DR820, p. 4)

It saw as critical the independence of the process and a commitment to the rights of people with a disability and to improving the quality of the services they use, together with flexible assessment and complaints resolution processes that are adapted to the needs of people with a disability and circumstances of the complaint. It saw an independent complaints body as the best way to achieve this (sub. DR820, pp. 3, 11). 

The Commission agrees that these features should form part of an effective and independent dispute resolution process. It also sees them as being consistent with the proposed design features of the NDIS, which include a person-centred approach to funding and delivery, a significant emphasis on education and capacity building among all parties, and internal processes that support the scheme’s objectives and underpin its sustainability. The Commission is confident that these features can form part of its proposed independent complaints and appeals mechanism (see below).

Some participants, such as the NSW Government supported the proposal in the draft report for internal review. It argued  on the grounds that a complex appeals process may place additional burden on specialist service providers, if they were required to repeatedly defend their decisions or actions (sub. DR922, p. 31). Suncorp suggested that:

… the internal review process, similar to that successfully used by the [NSW LTCS] be adopted at least in the initial stages of NDIS implementation. The efficiency and cost of this review process can be considered after a period of operation, say three years (sub. DR991, p. 8)

The Commission has reviewed all of these arguments very carefully. It strongly supports the importance of well-developed, layered procedures for dealing with disputes that are robust, reliable and independent. But it is also very mindful of the importance to people with disabilities and their families of the NDIS being financially sustainable over the long term, and of the considerable difficulties of achieving this even in ideal conditions. It remains concerned at the capacity of external complaints-handling mechanisms to undermine the financial integrity of the NDIA, and considers that the financial risks to the scheme that could arise from external review should be constrained to the maximum extent possible.

It sees this as posing a much greater threat to the interests of people with disability than having dispute-handling mechanisms handled within the NDIA by the independent statutory officer — the Inspector–General. 

The experience of successful long-term care and support agencies such as the NSW LTCSA have shown that internal appeals processes can work very effectively. They would still be subject to appeals to the courts in the usual way. And there are ways in which the integrity of internal dispute-handling processes can be buttressed to provide a robust appeals mechanism that would merit the trust and support of people with disabilities. While some might fear that such an approach could deny people natural justice, it would provide a genuine avenue for merit review, and would help safeguard the scheme as a whole. 

An Office of the Inspector–General

The Commission proposes that there be a separate office within the NDIA, headed by an Inspector–General, who would be separately appointed by the Australian Government, according to criteria set down in the NDIA’s legislation, and whose role would be constituted as an independent statutory officer under that Act. 

The NDIA Act should place specific legal obligations on the Inspector–General to independently review appeals against decisions of the NDIA (where they had been through internal NDIA review processes but a dispute remained), and provide him or her with the power to undertake its own investigations and, if need be, direct the NDIA to alter contested decisions.

The Act should also oblige the Inspector–General to independently review disputes and complaints about the quality of services provided, and breaches of service standards, including auditing and appeals (as discussed in chapter 10).

The Inspector–General would also be required to report to Parliament, and publicly, on the number and nature of complaints and appeals, the reasons for its decisions, and on the activities of the office more generally. 

In the Commission’s view, such an approach would be less costly, while still providing strong protection for people using the NDIS, and would leave the scheme (and people who participate in it) less exposed to the risks that a single decision would create a precedent that affected scheme costs and sustainability.

The Office of the Inspector–General would also be the central point within the NDIA for providing advice about how to resolve complaints. 

recommendation 9.14

The legislation establishing the NDIA should create an Office of the Inspector–General as an independent body within the NDIA. The Office should be headed by an independent statutory officer (the Inspector–General), to be appointed by the Australian Government.

The Inspector–General should:

· hear complaints about breaches of the service charters (recommendation 9.11)

· review contested NDIA decisions on a merit basis (but with appeals on matters of law being heard by courts in the usual way)

· have the power to direct the NDIA to alter contested decisions

· oversee quality assurance of service providers

· be separate from the other parts of the NDIA dealing with people with disabilities and service providers.

The legislation should specify that the Inspector–General would be independent, would act fairly and impartially, basing their decisions on the available evidence, and could not be directed in their decision-making. The Inspector–General should report to the public and to Parliament on the number, types and outcomes of complaints and appeals (subject to privacy protections), and regularly advise the NDIA board on issues arising from its independent investigations.

Alternative approaches

Were governments not to accept this recommendation and instead prefer to establish an external merits-based review process, this could take several forms (boxes 9.9 and 9.10). 

Merit reviews of decisions made by the NDIA would need to involve some detailed specialist knowledge about the assessment tools used and their accuracy, past determinations and their precedent value; the guidelines issued by the NDIA; and detailed familiarity with the NDIA Act, which is likely to be a complex and long statute. (The Transport Accident Act 1986, which governs Victoria’s transport accident scheme, is 333 pages long.) 

For such reasons, an arrangement that permitted the building up over time of specialist subject matter knowledge within the appeal body would be an important consideration. This could be achieved by establishing: 

· a specialist division of the Administrative Appeals Tribunal (AAT) relating to reviews of NDIA decisions, along the lines of its taxation appeals division

· an entirely new independent tribunal along the lines of the Migration Review Tribunal and the Refugee Review.

In general, Australian governments have tended to amalgamate tribunals. For instance, the Victorian and NSW Governments amalgamated several smaller specialist tribunals into larger, more generalist bodies, creating the VTAC and the Administrative Decisions Tribunal respectively. Given the tendency to avoid further review bodies, this suggests that the AAT could be used as the external merit review body, were the Commission’s recommendation of a statutory complaints and appeals officer within the NDIA not to be accepted. But it is important to note that the AAT, through its decisions, can problematically redraw the rules and boundaries of the scheme.

There would remain the capacity to appeal a decision by the AAT to a court on judicial grounds in the usual way. But as is normal practice, a judicial review would look at whether the merit review body used the correct legal reasoning and followed the proper legal processes, but generally would not review the merits of the case.
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Appeals processes (Commonwealth)

	Federal tribunals and other bodies have been established to review administrative decisions and actions taken by government officials. The states and territories also have bodies that review decisions made by their officials. Some are specialised and deal with a limited range of decisions, while others have a more general jurisdiction. 

There are several major Commonwealth merits review tribunals:

· The Administrative Appeals Tribunal (AAT) has a broad jurisdiction to review decisions made under about 400 federal laws. Family assistance and social security, taxation, veterans affairs and workers compensation constitute the largest part of its workload. (The AAT is unique in the world for the breadth of its jurisdiction and the comprehensive nature of its powers (Walker 2009, p. 5).)

· The Migration Review Tribunal and the Refugee Review Tribunal review decisions made under the Migration Act 1958, particularly decisions to refuse or cancel visas or refuse applications for refugee status.

· The Social Security Appeals Tribunal reviews decisions made by Centrelink under social security and similar laws and decisions made by the Child Support Agency.

· The Veterans Review Board reviews certain decisions made by the Repatriation Commission under veterans’ entitlements legislation

While the latter two tribunals are independent bodies, their decisions may be appealed to the AAT, albeit not in respect of all matters. This is not generally the case for the decisions of the Migration Review Tribunal and the Refugee Review Tribunal.

It is also possible to appeal decisions made by administrative tribunals to the Federal Court, but only in respect of whether a decision was made lawfully within the statutory powers of the decision-maker.

The Commonwealth Ombudsman has a different role again — it will seek to resolve disputes through consultation and negotiation but cannot override an agency’s decision. 

A person may also complain to the federal Privacy Commissioner if they are concerned about how the government collects and handles their personal information. Information privacy principles set out how government is to treat this information and the circumstances in which agencies can pass it to someone else.

	Source: Attorney-General’s Department (2006) and ARC (2006).
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The Administrative Appeals Tribunal 

	At the Australian Government level, the AAT is the most common avenue for undertaking merit reviews. In reviewing a decision, the AAT stands ‘in the shoes’ of the original decision-maker (Downes 2007), has the same powers as that party, and may substitute its own decision for the original decision. The AAT can also refer parties to alternative dispute resolution, and conferencing to try to achieve settlements prior to proceeding to tribunal.

An important aspect of the AAT’s process is that it has some discretion in its judgments. While there are many instances where the law clearly points to only one legally available option, the AAT has the power to make a ‘preferred’ decision when it is able to choose from a range of equally acceptable outcomes (Walker 2009, pp. 4–5). The quality of those decisions is critical to the financial sustainability of the NDIS because they create ‘new rules’ that act as precedents for other decisions. As noted by the Hon. Justice Garry Downes (2006), while no formal doctrine of precedent exists in administrative law, members of the Administrative Appeals Tribunal will follow earlier decisions of the Tribunal unless they are satisfied that the earlier decision is manifestly wrong.

	

	


A different perspective was put by the National People with Disabilities and Carer Council, which comprises people with disability and their families, carers, industry and union representatives and academics and which advises the Minister for Families, Housing, Community Services and Indigenous Affairs and the Parliamentary Secretary for Disabilities and Carers on the development and implementation of the National Disability Strategy. The Council endorsed the Commission’s proposal for an independent statutory officer to review appeals against the decisions of the NDIA, but it was not convinced that the AAT was the most appropriate alternative to hear merit-based reviews. It recommended instead that further consideration be given to alternative appeal systems, including an Office of the Disability Ombudsman (sub. DR1026, p. 6). 

A common role of an Ombudsman is to seek to resolve disputes through consultation and negotiation, but without the power to force an agency to comply with its recommendation.
 However, agencies usually do accept such recommendations. There might be merit in use of an Ombudsman in this instance if this would provide strong independent review and at the same time avoid the financial risks discussed in this chapter. But even if this were the case, the Commission remains convinced that the model it has recommended can meet both of these objectives more directly and more effectively, particularly in view of the legal obligation of the Inspector–General to direct the NDIA to overturn what it judges to be erroneous decisions. Moreover, under its proposal, the Inspector–General would supervise all internal NDIA appeals mechanisms, adding an extra degree of surety in the layered approach to addressing complaints and appeals, as recommended in this chapter.

A different route again would be to implement recommendation 9.14 on an interim basis only. That is, the NDIA could use the proposed Office of the Inspector–General as an interim arrangement during the setup and establishment years of the NDIS. This would provide a strong complaints-handling regime over the period during which the full NDIA will be implemented (chapter 19) and as its procedures are being bedded down and refined. It would also provide greater protection against cost blowouts. The Government could then revisit the question of the appropriateness of external administrative tribunals, drawing on the experience of the Inspector–General and any other relevant material, including the views of users of the NDIA.

recommendation 9.15

If the Australian Government does not accept the Commission’s proposed appeals process (recommendation 9.14), two other less preferred options would be that:

· the NDIA should use the Inspector–General as an interim arrangement during the setup and establishment years of the NDIS, and then revisit the appropriateness of external administrative tribunals

· the Australian Government should create a specialist arm of the Administrative Appeals Tribunal to hear appeals on merit about the NDIA’s decisions subject to the constraints of recommendation 9.13. In this instance, the Australian Government should set aside significant additional resources to fund this specialist arm and should include a larger reserve for the NDIS, calculated to take account of the higher risks of this approach.

Costs of an external appeal body

The costs of these arrangements is uncertain, depending on the number of reviews and their complexity. Many VCAT decisions regarding TAC matters involve the testimony of many doctors, the examination of past records, as well as oral evidence from the TAC and others. Judgments can run for 30 pages. The TAC estimates that the external costs of handling appeals heard by VCAT typically range between $5000 and $10 000. 

Appeals to VCAT about TAC’s decisions provide one source of evidence about possible overall costs. There were 661 appeals to VCAT about decisions by the TAC in 2008-09 (TAC 2009a, p. 30). To put that in context, there were around 40 400 people receiving benefits from TAC in that year and 19 200 new claims lodged (p. 12). Appeals can be in relation to claims or to TAC’s decisions about existing clients (for example, eligibility for a specific service, or about how impairment may have changed over time). 

Data from existing Australian Government tribunals suggest a range of unit costs (table 9.3).

Table 9.
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Costs of tribunals 
Size, approximate costa and workload as at 30 June 2010

	
	Members
	Staff
	Expenses
	Reviews finalised
	Cost per case finalised

	Administrative Appeals Tribunal
	91
	162
	$35m
	7 447
	4700

	Migration Review Tribunal & Refugee Review Tribunal
	94
	272
	$40m
	9 737
	4100

	Social Security Appeals Tribunal
	211
	113
	$27m
	14 706
	1858

	Veterans Review Board
	39
	31
	$5.5m
	3 742
	1450


a The estimates of costs per case finalised are very approximate and not strictly comparable. Only a rough estimate of total expenses has been used, without, for example, taking into account how the agency is structured (for example, if it pays lease/rent costs) or the extent of fees charged to the applicant. Similarly, a measure of cases finalised in a particular year does not give a clearcut indication of a tribunal’s workload, as considerable work may go into cases in progress but not finalised in the same year. Also, some tribunals hold public hearings in a wide range of locations, or require extensive use of interpreters, thereby raising costs. But for the purposes of planning a new appeals body, having a rough indication of aggregate and per case costs can shed some light on the quantum of funds that would be needed to provide an external appeals mechanism.

Source: Annual Reports for 2009-10, websites.

Supposing, for illustrative purposes only,  that in any given year, the NDIS had to assess around 500 000 people, then using the TAC appeal rate as a guide would imply around 8000 appeals to the external review body per year. Were each finalised cost to be $4700 — roughly the current average for cases before the AAT — then that implies appeal costs of about $40 million (roughly doubling the cost of the AAT). In fact, the number of appeals would be likely to be lower, as many of the sources of disputes for the TAC would not be present for the NDIS (for example, in relation to matters affecting income replacement or disputes about the source of a disability/injury). The rate of appeals in the Tasmanian motor vehicle scheme are less than half that of the TAC, further suggesting lower likely appeal costs.

The way forward

As noted above, the Commission is very mindful of the risks to scheme sustainability and the wider injustice to people with disability that this would involve. It favours an internal review process that explicitly avoids that risk. A statutory officer (the Inspector–General) would guarantee impartiality, be an efficient means of reviewing complaints and appeals, and would still leave people the scope to appeal to the courts in the usual way. However, in the event that governments prefer external merits review, this could be undertaken by a specialist division of the AAT. Either way, the risks of review processes should be curtailed through clear legislative guidance. 

9.
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Other functions

The NDIA will have several other functions critical to the success of the NDIS:

Quality assessment

The question of how to ensure the quality of support services provided to people with disabilities and their families is a fundamental issue for this inquiry, and a key responsibility of the NDIA. Chapter 10 canvasses this issue in detail, and proposes a range of measures by which this might be achieved. 

In view of the greater role that the NDIS would give people with disabilities to make most choices about support services themselves, a major discipline on the performance of disability service suppliers and any intermediaries would be competition. People with disability could:

· assemble their own supports, including through mainstream services

· shift from one specialist supplier to another if they were unhappy with their services. Clearly such mobility would need to balance the reasonable commercial certainty for suppliers writing any longer-term contracts with people with disability and the need to avoid onerous exit terms if services were inadequate (noting that the Australian Government has introduced unfair contract legislation that would address this risk — Trade Practices Amendment (Australian Consumer Law) Act (No. 2) 2010))

In addition, LACs would collect assessments from consumers on a confidential basis about the performance of suppliers, and the NDIA would also have information on direct outcomes achieved from its own data management systems (chapter 12). This would allow consumers to make more informed choices when selecting providers — and would penalise poor providers. This would lead to a publicly disclosed rating for all specialist disability providers akin to the ‘star rating’ systems used in the Job Network. As in the Job Network system, the ratings could be adapted for the difficulty of achieving outcomes for people with different characteristics. If a supplier was rated consistently poorly, the NDIA could remove them from a list of registered specialist providers. 

Chapter 10 addresses these issues.

Data functions

Data collection and management is essential for managing day to day cost pressures and long-term liabilities, testing the efficacy of interventions for people with disability, putting pressure on suppliers to be efficient, adapting assessment processes, and generally assessing risks to the scheme. 

As the Insurance Council of Australia observed:

Commercial insurance by its very nature focuses on “total cost” over the life of the claim and not just individual cost elements. As such it promotes the use of measures which aid the recovery of injured persons to reduce those costs. … To best manage total costs and achieve optimal health outcomes, insurers utilise various strategies including: early medical and rehabilitation intervention; management of external service providers; continually scanning the medical and allied health environment for the latest evidence based programs. (sub. 553, p. 10)

We discuss data collection and management functions separately in chapter 12. 

The implication of this data handling and management feature is that the NDIA will need very significant competencies in IT, data management and analysis — encompassing hardware, software and people — with many more resources than currently allocated to this function among the current disability system. The disability sector will also need to have complementary IT and software. The experience with the Job Network was that IT issues dealing with the employment department were a major source of dissatisfaction among providers (PC 2002). Developing the above capabilities will take some time, and would be one of the important initial steps in the implementation of the NDIS. Existing large scale schemes, such as the New Zealand ACC, the TAC, some workers’ compensation schemes (and for that matter, Centrelink, Medicare and the Job Network) would provide practical guidance.

The Commission does not presume that the NDIA would necessarily undertake all of these functions in-house. It would be up to management to determine whether it was more efficient to outsource some of these functions.

Research

The NDIA would need to have research capabilities to, among other things:

· use the data described above to achieve the goals of the scheme

· to assess innovative therapies or new aids and appliances proposed by suppliers

· develop new preventative, early intervention and any other approaches improving outcomes for people with disability and their families.

Chapter 13 discusses this issue in detail.

� 	In this case, this would include approval of people’s funding proposals and case management.


� 	The key to this issue are the difficulties that a purchaser (the ‘principal’) may sometimes have in ensuring the quality and quantity of services provided under contract by an outside supplier (the ‘agent’). For example, in residential support of aged people with disability (aged care), the funder is not readily able to measure the quality of the services, especially for the most vulnerable people, who cannot complain when services fail to meet the appropriate standards (Ergas 2009, p. 29). Similarly, the Australian Government experienced this problem when contracting with Job Network providers. For example, some providers created temporary ‘artificial’ jobs to secure outcome payments from the government (PC 2002, p. 3.13). That said, such ‘principal-agent’ problems may not be sufficient to justify government provision, especially as they can persist in different forms in large government organisations anyway, and as there are other problems associated with government supply. 


� 	A somewhat similar approach was taken to make additional appointments to the ABC and SBS boards in 2009, with the panel nominating at least three candidates per vacancy, with the Australian Government making the final choice. It may be necessary to nominate a smaller number of candidates per board member for a full board. Governments in the United Kingdom and some Canadian provinces (like British Columbia) and have also reformed appointment processes for all public sector boards so that independent appointment panels/agencies make recommendations to the relevant minister (Edwards 2006).


� 	APRA adopts a supervisory role for private insurers,  but as noted by the ICA, the nature of the NDIA is different, and alternative approaches would be justified for that reason (sub. 238, attachment, p. 9). (Notably, the NDIA would have far less control over its financial assets, and government is its funder.) 


�	The ICA cited National Competition Policy Legislative Reviews, Understanding Scheme Failures, 1998.


� 	Among other changes introduced at the time, this resulted in amendment of s. 60 of the Act (Transport Accident and Accident Compensation Acts Amendment Act 2007, No. 60 of 2007). The amendment allowed limits to be set in respect of contributions to be made by a person towards the cost of supported accommodation.


� 	This is the median period for the ‘general list’. While TAC disputes form the majority of such cases, there are several other types, like FOI cases. It is likely that the median would be higher were these other types of cases removed from the statistics. 


� 	Dawson v Transport Accident Commission (General) [2010] VCAT 644 (13 May 2010).


� 	For example: Hexter  v Transport Accident Commission  (General) [2007] VCAT 674 (3 May 2007); Moldovan  v Transport Accident Commission  (General) [2005] VCAT 1436 (19 July 2005); Kennedy  v Transport Accident Commission  [2003] VCAT 2035 (19 December 2003); Zagar v Transport Accident Commission (General) [2005] VCAT 820 (4 May 2005).


� 	Ng  v Transport Accident Commission  (General) [2006] VCAT 9 (19 January 2006).


�	There are exceptions to this — for example, in the case of Ombudsmen that have responsibilities in the financial sector.


� 	While the Commission did not get data on the number of people receiving benefits through MAIB, there were 3367 new claims received for the Tasmanian scheme (MAIB 2009) and 45 appeals made to the Motor Accidents Compensation Tribunal (Magistrates Courts, Annual Reports 2008-2009, Tasmania). This is 1.3 per cent of new claims. Calculated on the same basis, the comparable rate in Victoria is 3.4 per cent of new claims. (This measure is not necessarily the best measure of the incidence of appeals since people can make complaints without lodging a new claim, but it provides a picture of the relative appeal risks of MAIB and TAC.)
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Assesses needs and determines individual plans and budgets
Authorises funding of services and supports
NDIA local area coordinators oversee system at local level
Web and information services for people with disability, carers and Australians generally
Assists people in contacting other government service providers
Helps build capacity among participants and providers to work within the scheme
Helps build local community capacity for inclusiveness, including encouraging not-for-profits to take on this role, and through small grants to local community groups
Determines efficient prices for supports provided 
Central purchasing of some goods & services
Manages costs and future liabilities
Collects and analyses data about services used, outcomes, efficacy of interventions and provider performance
Research function
Provides advice to and monitors fund holder
Innovation fund
Interacts with and reports to the board
Creates a stakeholder group that advises the NDIA on ways of controlling compliance burdens on services providers and people with disabilities, and to ensure plain English forms


Supplies & promotes services to people
Coordination of a specific provider’s services
Internal complaint mechanisms 
Provides data to NDIA
Innovation in service delivery



Provides personal planning services & individual guidance
Links people to the community
Assembles ‘packages’ of supports from specialist and mainstream providers
Undertakes administrative tasks for people using self-directed funding
Provides data to NDIA
Innovation in coordinating services


Provides other government-funded services to people with disability
Provides income support 
Agreements with NDIA about respective responsibilities
Referral of clients to the NDIA
Provides data to NDIA


Government disability & mainstream services outside the NDIS


Hears appeals on matters of law


Manages funds on behalf of the NDIA
Provides advice to NDIA
Responds within constraints to advice from the NDIA


Governing board


National Disability Insurance Agency


DSOs (intermediaries)


Disability service providers


Fund manager


Courts


Assesses scheme performance
Reports to governments about problems with performance


Treasury


Form policies
Appoint Board
Monitor sustainability
Guarantees collection of funds (Australian Government)


Governments


Appoints CEO
Sets corporate plan
Oversees the performance of the NDIA
Ensures financial sustainability and good governance
Seeks advice from Independent Advisory Council as to how well the NDIA meets the needs of its stakeholders
Reports to Minister and the community


�

�

�

Functions controlled outside the NDIA


Functions controlled by the NDIA


Functions focused on people with disabilities


NDIA-focused functions


Provides professionally independent audits and accounting reports on the NDIA to the government and public


Auditing


Private mainstream providers 


Supplies services to people


Community awareness of disability issues
Economic and social  inclusion of people with disability 
A compact with the NDIA to improve outcomes


The wider community
(not-for-profit organisations, local councils, businesses) 


Internal but independent review process overseen by Inspector-General to:

Manages complaints about suppliers
Reviews NDIA decisions where a person appeals
Provides mediation services
Oversees quality assurance of service providers
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