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EXECUTIVE SUMMARY

There are often immediate term costs associated with the application of regulation affecting the design, construction and use of dwellings.  In particular, costs associated with first home ownership include construction costs, operating costs, maintenance costs as well as indirect costs associated with health and safety issues and loss from fire and other threats.

The work of the ABCB aims to reduce the overall cost of home ownership in the following ways:

	providing a more uniform system so building product manufacturers can supply their products to all parts of Australia at lower prices per unit due to economies of scale;
	increasing competition by enabling building certifiers and other building practitioners to work more readily across State borders;
	allowing performance-based solutions that are tailor-made to a project thus meeting regulatory requirements at lower cost;
	setting requirements for housing designed to perform over the life of the building;

improving the energy efficiency of the house and reducing running costs;
consolidating the technical requirements of various authorities and thereby reducing complexity, conflicting requirements and service fees;
	reviewing the suite of referenced standards to ensure that they are set at the minimum level and include the most efficient solutions; and
	encouraging and enabling innovation in design and construction.

OVERVIEW – ABCB AND THE BCA
The Australian Building Codes Board (ABCB) is a body funded by the Australian Government and State and Territory governments.  Details about its nature, activities and primary responsibility for the Building Code of Australia (BCA) are at Attachment A.  A recent publication on the Board’s strategic priorities and contemporary work program is also enclosed.
In brief, the ABCB’s role is to maintain and develop the BCA.  Second, it is a catalyst for regulatory reform.  

The ABCB is the interface between regulators, practitioners and other sectoral interests.  The ABCB is able to effectively balance the competing views of the various stakeholders involved in the building industry and codify building related requirements in a practical, pragmatic and cost effective manner so that there is now a well accepted performance based national BCA.  Savings to the industry of at least an order of magnitude higher than the costs incurred in developing the BCA were identified by an independent report on building regulatory matters in 2000.

The creation of the ABCB and the requirement for the BCA to be performance based arose from concern by industry and government that:
	the differing regulatory requirements for the building and construction industry in each State and Territory were unduly restricting competition and not allowing the industry to develop to the stage that it was internationally competitive; and

the prescriptive nature of aspects of some regulation was, in some areas, restricting innovation in product development and restricting entry into the market.
The process to maintain the BCA is designed to obtain input from the community, industry, professional and technical specialist organisations such as the Cooperative Research Centre for Construction Innovation and Standards Australia International as well as the Australian Government and State and Territory Governments.  The ABCB conducts research and extensive consultation processes before it accepts outputs from the development process.  Also, there is no obligation on the States and Territories to call up the BCA in legislation.
The BCA does not specify products or seek to restrict activities to particular professional or trades groups.  Skills based requirements, to the extent that they are addressed, are contained in State and Territory based legislation and regulations.  The BCA does not favour or disadvantage any product or professional group or restrict their use in or entry to the market.
The BCA, in common with regulation measures generally, involves costs to the community, but it represents accepted industry and government agreement on what constitutes community standards for health, safety and amenity.  It is not of itself legislation or sub-ordinate legislation but has legislative force to the extent that it is called up by the legislation of individual jurisdictions.
The process used by the ABCB ensures that national competition principles and COAG Guidelines for standards setting bodies are adhered to.  The ABCB’s processes are open, transparent and consultative.  They ensure that there are no barriers to entry to a market or competition within the Australian market place by ensuring a common technical underpinning of building regulations within all jurisdictions.
Until this year, the demands of industry and governments have required the BCA to issue amendments twice each year.  Most of these have been minor changes to improve, clarify or expand existing deemed to satisfy measures or performance requirements and have no major impact on industry.  The more significant changes related to matters such as improved bushfire protection, structural provisions, eg the aftermath of the 1989 Newcastle earthquake, and, most recently, the new requirements for energy efficiency.  The accompanying Case Study illustrates the point that while new regulation may involve additional construction costs this needs to be seen in the context of longer –term benefits and savings to the householder and the wider community. 





CASE STUDY:   WALL TIES

Amendment No. 7 to the Building Code of Australia 1996 included the adoption of a revised standard for wall ties in masonry construction.  AS/NZS 2699 Built-in components for masonry construction Part 1 2000: Wall ties, supersedes AS2966 -1984 as the reference standard.  It contains some significant improvements over the previous edition.  Firstly, there are special strength and stiffness requirements for ties used in earthquake prone areas.    Secondly, there are 5 durability classifications ranging from arid areas to within 1 km of a surf beach.  

The poor performance of masonry structures in the 1989 Newcastle earthquake was found to be related to poor construction techniques and component durability.  The cost to the nation was well over $1 billion, with most of the structural damage being to masonry – in both old and recently constructed buildings.  Investigators attributed much of the masonry damage to either inadequate or missing wall ties.  In many cases the steel wall ties had corroded away.  In domestic brick veneer construction, the masonry skin peeled off due to the failure of the wall tie connection to the timber studs.  In both cases, improved wall tie selection and installation would have saved amounts disproportional to the cost (if any).  In terms of cost, medium duty 175 mm long galvanised “red” ties (suitable for R0-R3 durability classifications) retail at $85 per 500 ( enough for a 160m2 house) and stainless steel medium duty ties are $46 per bundle of 50.  This translates to a $385 additional cost per house.   This increase in costs only applies to houses within 1km of breaking surf.  And then it should be considered as a minor increase in the total cost of the masonry system in order to give it the required design life.  


The Code has now been in use long enough for the ABCB to be confident that future amendments will only need to be made on an annual basis.  This will reduce any confusion which might exist as well as lower compliance costs. 
The ABCB acknowledges that some State and Territory technical variations remain in the BCA but this number has been reduced substantially over time and continues to be addressed by the Board on a case by case basis.  Additions in the BCA represent efforts in individual States to consolidate regulatory matters in the BCA to assist industry.
Also, the ABCB accepts that the processes it employs to develop new amendments, coupled with a requirement for Regulatory Impact Statements (RIS) for all major changes, makes the process slower than some in industry demand.  Every effort is made to reach agreement between all parties to avoid a proliferation of variations by the State and Territory administrations.  Although appearing to some as drawn out, the process is conducive to reducing variations as well as encouraging widespread acceptance of the BCA as representing the interests of all stakeholders.

REGULATION OF BUILDING IN STATES AND TERRITORIES
Constitutionally, building control is a matter that is subject to State and Territory laws.  This has resulted in eight separate building regulatory systems.  
Each State and Territory determines the application of the BCA within its jurisdiction and adopts the BCA in respective legislation as the document containing the technical design and construction requirements for buildings.  While States and Territories may include minor variations to the BCA in their legislation and different criteria, or ‘triggers’ for how they apply it to existing buildings, essentially the BCA applies to the following:

	all new buildings;
	new building work in existing buildings, such as additions and alterations; and
	existing buildings that are to be used for a purpose different from that for which they were originally designed. This is often referred to as “change of use”.

The manner of application and administrative arrangements may differ between each of the States and Territories.

WHAT THE ABCB CAN CONTRIBUTE TO THE INQUIRY

The Board’s regulatory reform work fits into a broader context of government economic and regulatory reform.  Building control in Australia has undergone major regulatory reform over the past two decades as part of a wide-ranging review of micro-economic reform, including competition policy and the role of government in the market-place.  

Ministers of all Governments signed an Inter-Government Agreement on 1 March 1994 to develop a nationally consistent regulatory framework for the building industry.  The Agreement was re-affirmed by a Variation of Agreement on 27 July 2001.  See Attachment B.

The Agreement seeks a national consistent regulatory framework that aims, in particular, to:

	make building regulation as uniform as possible between the States
	limit additions or variations of the BCA’s technical provisions by the States as far as is possible;
	develop more efficient and simplified building regulatory systems;
	encourage and enhance national acceptance and adoption of improved technology; and

	create an efficient regulatory environment to facilitate an internationally competitive building industry.


REGULATORY REFORM OPERATING NATIONALLY

Key regulatory reform outcomes of the Board that have contributed to a better building regulatory system over the period 1994-2003 are:

	National performance-based building BCA operating since 1996;

Contestable building certification services for building approvals in most States;
	Elimination of a large number of State technical variations;
	Introduction of a COAG consistent, national and rigorous social, economic and environmental evaluation approach to regulatory change proposals;
National product certification; 
National competency benchmarks for building certifiers;
	Flexibility to accommodate new building products and materials through encouraging innovation with building supply companies; and
Introduction of Australia’s first national energy BCA for houses into the BCA.

These initiatives continue to have significant benefits for industry and the community through cost savings in design and construction, more efficient services for the community and on-going and cost-effective life-safety for people protection in buildings.

The development of BCA housing energy measures is the most recent example of the on-going savings for home owners that can arise through the incorporation of innovative measures into the BCA.

Following agreement to proceed by all nine Australian, State and Territory Ministers, an extensive policy and technical development process with all stakeholders was undertaken by the ABCB on the nature and extent of minimum mandatory housing energy measures.  In August 2002, the ABCB Board approved a set of nationally consistent and validated energy measures for houses.  These measures were introduced into the BCA on 1 January 2003, and now adopted in a number of States.

These new, cost effective provisions are intended to improve the energy efficiency of new houses, while avoiding excessive technical and commercial risks and unreasonable initial costs.  The Regulatory Impact Statement (RIS) on the measures indicated that the provisions will, when fully operational nationally, result in potential total net savings, after capital costs, of around $500 million (present value) for dwellings constructed during the period 2003-2010.  The provisions aim to play an important role in reducing greenhouse gas emissions from residential buildings.  The RIS shows an expected cumulative greenhouse reduction of CO2 equivalent of 1.51 million tonnes for the period 2003-2010.

The introduction of housing energy measures did prove to be a complex challenge because of State and local government commitments to different ‘green’ priorities, through the lack of a universally acceptable house energy rating system and through some opposition from industry.  All of these issues have been or are being addressed, while at the same time political pressure to increase minimum standards continues.  Consequently, the ABCB will be reviewing the existing measures to ensure they remain consistent with changing community expectations as expressed through State and Territory governments.  

HARMONISATION OF BUILDING CODE ADMINISTRATION

Industry and government stakeholders have also been seeking greater consistency in building control administration for many years and the Board considers that there is a strong case for continuing effort towards greater consistency in building regulation to build on the gains made.

A study was commissioned by the ABCB recently on the economic costs and benefits to be gained from a more consistent approach to the administration of building control.  The Allen Consulting Group estimated that further reform of building administration in Australia could realise additional annual savings for the Australian economy of more than $400 million.

Moreover, Australia has a single design and construction market valued at over $40 billion per annum. This has wider significance given that it accounts for 5% of GDP and provides 7% of all jobs in Australia.  The national character of the market is manifest in many ways:

·	building product suppliers typically compete with each other and with imported products across Australia; 
·	the technical infrastructure on which design and construction depends is primarily national in nature: eg Australian standards, product testing; 
·	the BCA is also a national expression of community expectations and joint government policy for minimum national standards; 
·	the design and engineering professions and building contractors have for many years recognised the industry's national nature.  Their professional and industry bodies are well attuned to deal with issues nationally; 
·	many issues the industry focuses on are national government driven: eg macro-economic, welfare housing and tax policies; and 
·	firms that operate across State borders account for more than half of the building work in Australia. The bulk of building activity (over 60%) is undertaken in NSW and Victoria. 

The Board concluded that the absence of greater harmonisation of building BCABCA administration is a significant gap that impacts adversely on home buyers, the community generally and an industry that aspires to greater international competitiveness.  
Past action on reform
Major reform initiatives drawn from the last 30 or so years are included in Attachment C.  

On-going ABCB reform work on harmonisation of administration

Following the year 2000 Review of the ABCB, a Steering Committee was established under the chairmanship of a member of the ABCB Board to progress this agenda.  The Steering Committee includes government representation from NSW, Victoria, Tasmania and WA and the Executive Director of the ABCB.  A representative from the Australian Construction Industry Forum also represents the building industry.

Three-strand Strategy

A three-strand strategy to develop a more consistent regulatory framework for the built environment has therefore been developed by the ABCB.  

Develop Legislative Principles to meet the needs of consumers and the building industry

A review is to be undertaken of the Model Building Legislation completed in early 1991, as well as legislation of the States and Territories introduced since then and proposals will be developed seeking improvements and new initiatives.



Create Greater Consistency in Key Principles 

Key short term gains are being achieved by focussing resources on the small number of issues identified by the Allen Consulting Group's final report such as building approval processes, occupancy approval processes, essential services, appeals and dispute resolution.

Recognise work in progress  

Current work being progressed for the ABCB is being publicised and acknowledged as playing an important role in contributing to a more consistent national approach and advancing administrative reform.  This work has included a National Accreditation Framework for Building Surveyors/Certifiers, the out-sourcing of the national product certification scheme, the development of a national plumbing BCABCA of Australia, a Protocol for Administering Building Access in the context of the disability standards for access to premises and the proposed introduction of maintenance provisions into the BCA.  

CONCLUSION

Key achievements of the ABCB to date have included the establishment of nationally uniform technical requirements that benefit the industry and community in various ways, including:

	Building product manufacturers can supply their products to all parts of Australia at lower prices per unit due to economy of scale;

Building certifiers and other building practitioners can work more readily across state borders as they know the technical requirements will be similar;
Performance-based solutions can be tailor-made to a project thus meeting regulatory requirements at lower cost.
Nevertheless, the ABCB believes that further work needs to be done to achieve greater consistency in the administration of the BCA and to realise greater benefits for the community and so contribute to more affordable construction.  




ATTACHMENT A
AUSTRALIAN BUILDING CODES BOARD (ABCB AND THE BUILDING BCA OF AUSTRALIA (BCA)
The ABCB is a key body in the technical and regulatory infrastructure that supports the industry’s activities.  The ABCB provides the community with cost effective and efficient regulations for people’s health, safety and amenity in the design, construction and use of buildings throughout Australia.  It is also an important player in reforming and harmonising building regulations which can be powerful mechanisms for changing industry culture.

The ABCB brings together the three levels of government and industry to develop the regulatory environment affecting the health, safety and amenity of people in their use of buildings in Australia.  The Board was established in 1994 by an inter-government agreement signed by the nine Ministers responsible for building regulatory matters in each jurisdiction.
The ABCB’s first role is to maintain and develop the BCA.  Secondly, it is a catalyst for regulatory reform.  It plays these roles by being an interface between regulators, practitioners and other sectoral interests. It seeks to balance the competing views of various stakeholders involved in the building industry, including the community and to codify building related requirements in a practical, pragmatic and cost effective manner so that there is a well accepted performance based BCA. 
Board members include four industry representatives, a representative of the Australian Government, State and Territory Governments' executives responsible for building regulatory issues and a Local Government representative.  The ABCB reports directly to the Australian Government as well as to State and Territory Ministers and provides a vital link between building practice and Government building regulatory policy
The BCA is developed and maintained by the ABCB to provide a uniform set of technical provisions for the design, construction and use of buildings and other structures covered under building law throughout Australia.  Each State and Territory Government references the BCA in its building control legislation.
The ABCB’s objectives in establishing and developing the BCA emphasise Australia-wide consistency and cost-effectiveness.  The ABCB aims to ensure that building regulation technical requirements are based on minimum, least-cost solutions commensurate with the regulatory objectives of maintenance of health, safety and amenity standards and more recently, sustainability.
The BCA is referred to as a ‘performance-based’ BCA, describing the Performance Requirements that buildings and other structures throughout Australia must meet.  Cost savings to developers and the community are generated by:
	the use of alternative or innovative materials and forms of construction or design;

allowing designs to be tailored to particular buildings;
being clear and providing guidance on what the BCA is trying to achieve; and
	allowing designers flexibility.
The performance-based BCA has a hierarchy that starts with an Objective, underpinned by Functional Statements, Performance Requirements and Building Solutions (see Figure 1 below).  The Performance Requirements are recognised under building law as the level which must be met.  The Objectives are the broad societal goals.  Functional Statements describe what the building needs to do to meet the Objective.
BCA Performance Requirements must be satisfied by the design and construction of the building.  There are two types of Building Solutions which meet the Performance Requirements:
	Using the Deemed-to-Satisfy Provisions. The Deemed-to-Satisfy Provisions are detailed technical descriptions of how the building is to be constructed and equipped to meet the Performance Requirements.  Most building designers choose to develop a solution following the Deemed-to-Satisfy Provisions.  These Provisions often include reference to technical details found in Australian Standards.


	Using an Alternative Solution.  An Alternative Solution is one that can be demonstrated to meet the Performance Requirements of the BCA by other means.  The Alternative Solution path allows for new ways of achieving the required levels of performance. The onus is on the building applicant to show that the Alternative Solution complies with the Performance Requirements. 



              FIGURE 1





Figure 1 – BCA Hierarchy
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From 2004, the BCA will be amended annually on 1 May to reflect changes in building practices, usage and technology.  The BCA change process follows an agreed procedure that is both consultative and as transparent as possible, while respecting confidentiality.  It includes preparation of a detailed technical proposal (Regulation Document) and, as required under Council of Australian Government arrangements, a Regulatory Impact Statement for broad community consultation

ATTACHMENT B











INTER-GOVERNMENT AGREEMENT ON BUILDING REGULATIONS AND TO ESTABLISH THE ABCB 1 MARCH 1994





VARIATION OF AGREEMENT 27 JULY 2001

.
ATTACHMENT C

MAJOR BUILDING CONTROL REFORM INITIATIVES OF THE LAST THIRTY YEARS
The Australian Model Uniform Building Code

In 1965, the Interstate Standing Committee on Uniform Building Regulations was established following agreement among the State administrations responsible for building regulatory matters to pool their resources for the benefit of all States.  Its first work was to draft a model technical Code for building regulatory purposes.  The document was referred to as the “Australian Model Uniform Building Code” (AMUBC) and was first released in the early 1970s. 

That AMUBC contained proposals about both technical and administrative matters, which were based on the then Local Government Act of New South Wales.  The intention was that States could use it as a model for their own building regulations.  However, variation from the model was considerable and many States followed their own administrative requirements, some States still leaving the matter to their municipal councils, and all States changing the provisions in accordance with their perceptions of local needs. 

Following publication of the AMUBC it was clear that further concerted work was needed to move towards a more nationally acceptable and consistent set of technical building requirements.  It was clear that the difficulty in obtaining agreement on administrative provisions was distracting the States from agreeing on the technical provisions.  Consequently, it was agreed to concentrate solely on the technical building requirements and that work eventually led to the production of the Code.
Model Building Legislation 1991

In 1990, the Australian Uniform Building Regulations Coordinating Council- the predecessor of the ABCB- commissioned a project to develop model building legislation for consideration by the States and Territories.  Model Building Legislation was released in 1991.

The Model Building Legislation project sought to promote both national consistency in building regulatory matters, and microeconomic reform in the building and construction industry.  Some of the options presented were based on current practices in States and Territories whilst others were considered innovations, particularly in the areas of private certification and liability limitation.

The key elements of the reforms of building regulation were:  

·	Limitations on liability for building practitioners – the liability period for property damage resulting from defects in the design, construction, approval or inspection of buildings was capped at 10 years.  In addition to the 10-year cap, ‘joint and several’ liability was replaced with proportionate liability according to the responsibility of defendants for the defect.  
·	Competition for building approvals and inspections – building approvals and inspections could be obtained from private sector building certifiers.  This replaced the traditional monopoly of local government building officials in this area, and has led to competition among private building certifiers and municipal building certifiers.    
·	Compulsory registration of building practitioners – persons who undertake the design, construction or demolition of buildings (including building certifiers and inspectors) were required to register annually with a Building Practitioners Board and receive a license which allowed them to undertake work anywhere in the respective jurisdiction.  There were a number of categories of building practitioners:  building certifiers, inspectors, engineers, designers, commercial builders and residential builders (among others) – with varying qualifications and experience required for registration in each category.      
·	Compulsory insurance for building practitioners – building practitioners were required to carry insurance to cover defects and non-completion for all building work (new or renovations).  The type of insurance required depended on the specific profession of the practitioner.  Home builders were generally required to have job-specific insurance cover.  
The reforms were intended to improve the efficiency of the building industry and yield benefits to the industry, the consumers of construction, and the overall economy.  

While many of the principles of the Model Building Legislation were adopted by a number of the States and Territories, nationally consistent building control legislation has not been achieved.  Significant differences remain even between those States and Territories that have chosen to most closely follow the Model Building Legislation.
The Building Acts of the NT, Victoria, and more recently Tasmania were subsequently revised to follow the principles of the Model Legislation.  WA has recently commenced redrafting its building legislation also based on the model legislation.  NSW, SA and Qld, who all have consolidated planning/building legislation, incorporate some features of the Model Legislation. 

1994 Establishment of ABCB 

Since its establishment in 1994, the ABCB has undertaken significant work in achieving nationally consistent technical requirements through further development of the BCA.  The ABCB has, however, now focussed more attention on the differences between administrative provisions of State and Territory building control systems.  
2000 Review of ABCB
In February 2000, a report on the review of the ABCB was released.  The review methodology used was to seek submissions and undertake interviews with key ABCB stakeholders to address future directions for building regulation reform and provide advice on the operations of the ABCB and the administration of the 1994 Inter Government Agreement.
Many submissions to the review panel considered that a more uniform regulatory system would deliver significant benefits to, and improve building industry efficiency.  The current differences between State and Territory regulatory systems were described as causing confusion, with resultant time delays and cost penalties when obtaining approvals.  With many sectors of the industry, including regulatory authorities, working across jurisdictional borders, the differences in building regulatory systems have become more noticeable and less tolerable.
The review panel recommended that the ABCB further develop a framework and guidelines specifically addressing nationwide consistent administration of building regulations.
This recommendation was accepted by Ministers responsible for the ABCB, providing the imprimatur for initiating further work on the harmonisation of administration of the BCA in Australia.


