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Appendix G

MEMORANDUM AS TO TAB DECISION IN SUPREME COURT OF VICTORIA

Description of the TAB decision in the draft report
At page 13.25 of the Draft Report the Productivity Commission states that

“Certainly, the recent Victonan Supreme Courl Decision demonstrales
some of the difficulties associated with the use of gross revenue. The
decision invalidated the product fees put into place by Racing Victona
and Greyhounds Victona due 1o

the nconsistency of the arangements wilh the undedying
Racefieids legisiation In particular the Racefields legisiabon
requires fees 1o be a fixed amount, not based on a formula

. tre ambguity of calcweling gross revenuwe o cerfam
circumstances

Summary of the TAB decision

Her Homour Justice Davies held that the feas imposed by Racing Victoria Limited
{RVL) ang Greyhound Racing Victona {GRV) were invalid on several grounds

Relevantty. her Honour concluded that as a matter of iaw:

a secton 2.5 190{T) of the Gambling Raegulation Act 2003 3id not
authonse RVL and GRV to impose fees deterrenable by the apphcation
of a formula. rather than a guantfied sum {see judgment a! paragrephs
{29]-131]). and

1 sliternativery, if 1t 15 vaid to set a fee expressed other than as a quantfied
sum it 18 a requrement for the valid exerc:se of the power to set a fee
that an actual amount can be determ:ned from the expression of the fee
Because the Gambling Regulahon Act creates a labilty to pay an
amount, e amount must be capabie of being waorked out if ¢ is not
specifed as an actual amoun! snd this necessanly means that 13
raicutaton should not require any exercise of judgment or discretionary
element {see judgment at paragraphs [327-{33]

Her Honour held that the fees imposed by RVL and GRV were mnvahd because
neitrer pody nad stpulated 8 quantifed sum as the fee payabie oy TAB (see
judgmert at paragraph [31];

Her Honour also held that the ‘ees imposed by RVL and GRV were invald
because

the evidence showed that TAB's revenve from o5 cperations 15 derved
from several sources;

. the determination of the fee payable as a percentage of revenue woud
nvoive a number of ntegers.

: the applcation of some of those integers wili :nvoive matters of
udgment. about which there may be legivmate differences of cpinicn
cetweer TAB and the contoling Sodies — her Hondsur dentfiec
unclaimed dvidends, free bets and the apportionment of profits from a
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