	
	


	
	



1
The complaints
1.1
The nature of the complaints

The Australian Government Competitive Neutrality Complaints Office (AGCNCO) received complaints from three businesses alleging the operations of NBN Co breached the Australian Government’s Competitive Neutrality Policy. The complainants are existing operators in the wholesale market for broadband infrastructure — OPENetworks Pty Ltd (complaint received 13 April 2011), Comverge Networks (complaint received 15 April 2011) and Service Elements Pty Ltd (complaint received 2 June 2011). 

The complainants allege that NBN Co is not complying with competitive neutrality policy and has gained a market advantage due to government ownership. The complainants also claim that policy developments have granted NBN Co commercial advantages.
Specifically, the OPENetworks complaint details the following concerns.

· NBN Co was announced as a provider of last resort to greenfield developments (where no commercial operator would operate), but has actively sought business in commercially viable developments.

· NBN Co’s pricing of infrastructure in greenfield developments is contrary to competitive neutrality principles. The claim is that NBN Co is providing infrastructure (fibre and active equipment) and connections in new developments at no charge to developers, noting that private providers must charge developers for the capital costs (which are passed on to land buyers) as they are unable to recoup those costs from retail service providers. 

· If NBN Co is not charging developers for infrastructure and connections in new developments, then the announced rate of return of 7 per cent (allowing for the cost of commercially raising debt) is not possible. 

· There may be competitive neutrality breaches relating to Ministerial determinations of technical specifications. Currently, providers operate under industry codes of practice. It is claimed that Ministerial determinations will favour NBN Co by increasing the cost of private production and thereby make provision by private infrastructure operators an unviable option for developers.

Comverge Networks similarly claimed that:

· NBN Co is using its position as a government business enterprise to promote itself to the development industry as the only option for the provision of fibre to the home networks in new greenfield developments.

· NBN Co did not follow a fair and transparent tender process when seeking contractors to build networks in new developments, which resulted in a ‘capture of intellectual property from their competitors’. 

· NBN Co negotiations with Telstra for the transfer of existing and new networks is putting smaller players at a significant disadvantage.

· Operational standards of NBN Co are presented as new industry standards to which other operators must adhere.
Service Elements claimed that:
· NBN Co is able to act as a provider of ‘first resort’ instead of a provider of ‘last resort’ due to financial backing by the Australian Government.

· NBN Co’s pricing of infrastructure in greenfield developments is contrary to current industry practice of charging capital costs to developers (which they pass on to land buyers) rather than to retail service providers.
· NBN Co’s 7 per cent target rate of return does not represent a commercial rate of return as required under competitive neutrality policy. 
· NBN Co is afforded regulatory advantages as a consequence of Ministerial determinations and through its role in defining what constitutes the footprint for the national broadband network.

· NBN Co did not follow a fair and transparent tender process when seeking contractors to build networks in new developments. Service Elements claim that this enabled NBN Co to ‘capture intellectual property’ from its competitors.

1.2
About NBN Co
NBN Co was established and incorporated on 9 April 2009 under the Corporations Act 2001 and was prescribed as a Government Business Enterprise under the Commonwealth Authorities and Companies Act 1997 on 9 August 2009. The company is wholly owned by the Commonwealth of Australia and the Commonwealth’s shareholding is represented jointly by the Minister for Broadband, Communications and the Digital Economy and the Minister for Finance and Deregulation. 
The purpose of NBN Co is to design, build and operate a wholesale-only national broadband network across Australia (Wong and Conroy 2010, p. 1). As stated by the Department of Broadband, Communications and the Digital Economy (DBCDE) in its response to the complaints, the network will address a number of perceived failures in the existing telecommunications market, including:
· an industry failure to invest in high-speed broadband, particularly on a ubiquitous basis;

· a lack of effective competition in the provision of retail broadband services, particularly as a result of Telstra’s control of the copper customer access network and its vertical integration; and

· a lack of uniform national wholesale pricing in the supply of broadband. 
NBN Co is expected to operate in accordance with a Statement of Expectations from the Government to the company (Wong and Conroy 2010). This document states, in part, that:

The Government’s vision for NBN Co is that it operates as a commercial entity. (p. 2)
Consistent with this statement, NBN Co has a Corporate Plan (NBN Co 2010a) and an independent board and management team. The Government ‘expects NBN Co’s approach to pricing will recognise the importance of maintaining affordability to drive take-up rates’ and ‘notes and supports the NBN Co product, pricing and service offerings developed to date’ (Wong and Conroy 2010, p. 10), but does not set the prices NBN Co can charge. 
1.3
The role of the AGCNCO in investigating complaints

The Productivity Commission Act 1998 empowers the AGCNCO to investigate complaints that:
… a particular Commonwealth Government business or business activity, or a business or business activity competing with a Commonwealth Government business or business activity, is not conducted in accordance with competitive neutrality arrangements that apply to it … (s. 21(1)(a))

or that such a business or business activity:

… should be required to be conducted in accordance with competitive neutrality arrangements. (s. 21(1)(b))

The Act defines competitive neutrality arrangements that apply to a government business as:
… the arrangements referred to by that name in the Commonwealth Government Competitive Neutrality Statement of June 1996 … (s. 21(5))
In accordance with the Productivity Commission Act and Commonwealth Government Competitive Neutrality Statement of June 1996, NBN Co is the type of Commonwealth Government Business to which competitive neutrality arrangements were intended to apply. 
In deciding to investigate these complaints, the Office is satisfied, in accordance with the Productivity Commission Act 1998 (part 4, division 2) and the Competitive Neutrality Policy Statement (Australian Government 1996), that the complaints:

· are not better handled by another body

· do not relate to competitive neutrality policies that are being finalised or are currently the subject of review by government 
· are not vexatious
· raise issues of substance and with non-trivial resource allocation effects.

The primary role of the AGCNCO in this instance is to assess whether NBN Co is being, or is likely to be, conducted in accordance with competitive neutrality arrangements. This involves assessing NBN Co’s actual or intended compliance with the taxation, debt, regulatory neutrality and commercial rate of return requirements of the policy. 

Unlike other AGCNCO investigations, this investigation is of a government business activity which is in its infancy. As yet, the business model has not been sufficiently implemented to yield data on what would be viewed as ‘normal’ costs and revenues. NBN Co’s infancy has resulted in the AGCNCO examining, in some respects, whether NBN Co is potentially in ex ante breach of competitive neutrality policy. In effect, it is examining whether NBN Co is operating in line with the principles set out in the Australian Government’s Competitive Neutrality Policy more so than whether the commercial results achieved to date are consistent with this policy.
In conducting the investigation, the AGCNCO held discussions with the three complainants — OPENetworks, Comverge Networks and Service Elements — and with the Department of Broadband, Communications and the Digital Economy (DBCDE), NBN Co, the Department of Finance and Deregulation and the Australian Government Treasury. Written submissions were received from the DBCDE on 9 September 2011 and from NBN Co on 14 September 2011. A draft of this report was provided to DBCDE and NBN Co on 21 October 2011 for their comment on any matters of fact. Responses were received on 4 November 2011 and 7 November 2011 from DBCDE and NBN Co respectively. 
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