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Food safety
	Key Points

	· Significant progress has been made by all levels of government in implementing a consistent national approach for food safety.

· Within the national approach, local governments are generally responsible for registering premises and undertaking inspections and enforcement action as required. 
· Excessive burdens on business in the area of food safety can arise from registration requirements, the need for multiple registrations, inspection frequency and duration, fees and enforcement actions.

· The use of risk management approaches that align the food safety requirements of a business to their level of risk can assist with minimising these burdens.
· While some food businesses highlighted negative impacts from their regulatory dealings with local governments, most food businesses considered their dealings to be neutral or positive.
· Local government enforcement officers tend to rely on less burdensome enforcement tools to remedy food safety breaches, with more serious enforcement tools used sparingly. This may be evidence of escalating enforcement principles being used in this area. 
· The collection and publication of information on the regulatory activities of local governments can improve public confidence both in the food safety system and in the food they consume from individual food businesses. 
· Any lack of public confidence in the food safety system can be costly for business as consumers can be discouraged from frequenting all food businesses.
· Some leading practices for food safety include:
· national guidelines for classifying the public health risks of individual food businesses — which are used to determine inspection frequency and fees
· excluding negligible risk businesses from being registered, inspected or paying fees

· automated tools that develop a food safety program tailored to the specific needs of a business and the risks present
· arrangements that address the need for businesses to undertake multiple registrations

· providing templates or online tools to assist businesses with developing food safety programs in jurisdictions that require them.

	

	


This chapter provides an overview of the framework for local government (LG) regulation of food safety (section 9.1) and a discussion of the nature of business burdens flowing from the regulations (section 9.2). Specific elements of food safety regulation are then explored, namely: registration processes (section 9.3), inspection activities (section 9.4) and enforcement measures (section 9.5).

LG regulatory responsibilities in each of the specific areas as well as the scope for such regulations to impose excessive burdens on business are examined.

This chapter also explores the important role that LGs play in maintaining public confidence in the food safety system (section 9.6) and issues of specific relevance to supermarkets and mobile food vendors (section 9.7).
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Overview of the regulatory framework
LGs play a prominent role in the regulation of food premises. Across Australia, the types of business regulated under food safety provisions can include:

· restaurants
· cafes

· mobile food vendors

· supermarkets

· businesses selling meat or seafood

· aged care facilities and child care centres that prepare food for their clients

· other businesses that provide food as part of their activities (such as hotels, accommodation providers, caravan parks, cinemas and convenience stores).
In some states, LGs have an even wider role in food safety, such as regulating or inspecting  food manufacturers.

As well as generating significant benefits, food safety regulations administered by LGs impose direct and indirect costs on businesses. The chapter presents some significant regulatory burdens imposed on food businesses and identifies where wider adoption of leading practices could reduce unnecessary burdens on business.
The role that LGs play in food safety regulation is established by state government Acts and regulations (table 9.1). In addition, in all states and territories, the Australia New Zealand Food Standards Code (Australia New Zealand Food Authority 2001) is enacted either through legislation or regulation.

Table 9.1
State Acts and Regulations conferring a food safety role on local governments 

	State
	Act
	Regulation

	New South Wales
	Food Act 2003
	Food Regulation 2010

	Victoria
	Food Act 1984
	Food (Forms and Registration Details) Regulations 2005

	Queensland
	Food Act 2006
	Food Regulation 2006

	Western Australia
	Food Act 2008
	Food Regulation 2009

	South Australia
	Food Act 2001
	Food Regulation 2002

	Tasmania
	Food Act 2003
	Food Regulations 2003


Sources: Productivity Commission survey of state governments (2011–11, unpublished); state government websites.
There are broad similarities in the food safety functions undertaken by LGs across Australia. These similarities flow from national co-ordination that has taken place on food safety — including the development of a Model Food Act in 2000, subsequent intergovernmental agreements between the Australian and state governments and a national Food Standards Code.

National streamlining and harmonisation
As responsibility for food safety policy setting primarily rests with state governments, uniform reform of food safety regulation requires co-operative arrangements, such as intergovernmental agreements (PC 2009a). 

In November 2000, an Intergovernmental Food Regulation Agreement was concluded between the Commonwealth and the states and territories to deliver a more streamlined, efficient and nationally focussed food regulatory system to enhance public health and safety. This agreement outlined the objectives for the implementation of such a system, including:

· providing safe food controls for the purpose of protecting public health and safety

· reducing the regulatory burden for the food sector

· providing cost effective compliance and enforcement arrangements for industry, government and consumers

· providing a consistent regulatory approach across Australia through nationally agreed policy, standards and enforcement procedures (Department of Health and Ageing 2005).

One of the steps in implementing the Food Regulation Agreement was the development of the Australia New Zealand Food Standards Code (Australia New Zealand Food Authority 2001). Aspects of the Food Regulation Agreement were revised in December 2002 and July 2008, but the objectives of the agreement remained unchanged. 

In 2011, a new intergovernmental agreement on food reforms was reached (COAG 2011). While most of the actionable items from that agreement relate to the food safety functions of state and territory governments, the agreement also offers a platform for greater standardisation of LGs’ food safety functions in the future. A review of progress of the agreement is scheduled to occur in 2013. As part of that review, all parties have agreed to examine the introduction of consistent reporting and enforcement frameworks. In the interim, officers from the Australian, state and territory governments are developing model reporting and enforcement frameworks that could be adopted nationally.

Main food safety functions
While there are similarities in the food safety functions undertaken in each jurisdiction, the types of bodies responsible for carrying out the functions differ. In the Northern Territory, all food safety functions are undertaken by the territory government. In New South Wales, high risk food businesses
 are regulated by the NSW Food Authority, while in the remaining states, LGs are delegated that responsibility.

The main food safety regulatory functions undertaken by LGs can be grouped into three categories:

1. registration processes
2. inspection activities

3. enforcement measures.

Risk classification of food businesses

A strength of the food safety regulatory system is that the approach to regulation of different businesses is often graduated. For example, many elements of food safety regulation vary depending on the risk category of businesses — which is based on the inherent risks involved in the different types of food and different approaches to preparation.
In addition to influencing the registration process, the risk categorisation of food businesses can determine the fees they pay and the frequency of food safety inspections, as well as the scope of regulation applied.
There are two main approaches used to classify the risks posed by different types of food businesses:

· the Priority classification system for food businesses with ratings of high, medium and low (Australia New Zealand Food Authority 2001)
· the Business sector food safety risk priority classification framework with priority 1 to 4 (Department of Health and Ageing 2007).
While the two systems have a slightly different approach to the categorisation, priority 1 can be considered high risk and priority 2 equivalent to medium risk. Priorities 3 and 4 are reasonably consistent with the categorisation of low risk food businesses. Of these, businesses in priority 4 can be considered negligible risk businesses — as only businesses that serve food with no realistic hazard meet this categorisation. Table 9.2 provides examples of different types of food business that are likely to be considered in each risk categorisation and priority ranking.
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Examples of risk categorisations of food businesses
	Priority rating
	Risk categorisationa
	Examples
	

	1
	High risk
	· hospitals
	· aged care facilities

	
	
	· sushi restaurants
	some restaurants and take away businessesb

	2
	Medium risk
	· some restaurants and take away businessesb
	· bakery serving cream based cakes

	
	
	· delicatessens 
	· juice bars

	3
	Low risk
	· bakeries (not serving cream or custard based products)
	· service stations and convenience stores

	4
	Negligible risk
	· soft drink vending machines
	· fruit stores selling whole uncut fruit


a(Risk categorisation that the Commission considers most closely aligns with each priority rating. b A difference between the two categorisation systems is that restaurants are more likely to be categorised as high risk under the Business sector food safety risk priority classification framework.
Source: Victorian Department of Human Services (2010).
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Impact on business

The Commission has gathered information about the burdens imposed by LG food regulations from submissions to this and other studies, and from meeting with businesses. The main concerns that have been raised by business are:

· inconsistent interpretation of food safety regulations

· arbitrary and excessive use of enforcement powers

· unnecessary and/or duplicative components of food regulation

· some businesses unnecessarily being subjected to food safety regulation.

The concerns raised by businesses focus on a subset of the regulatory burdens that the operators of food businesses could experience via their interaction with food safety regulation (table 9.3).

Table 9.
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Sources of food regulation costs to businesses
	Cost
	Sources

	Increased costs associated with LG interactions
	· Time taken to register and update details
· Diversion of staff to interact with Environmental Health Officers (EHOs) — particularly during inspections

	Increased business operating costs
	· Maintaining the physical premises in accordance with requirements

· Need to alter standard equipment or shop fittings due to divergent interpretations of regulatory requirements

· Purchase and maintenance of equipment (refrigeration, temperature monitoring, cleaning)

· Complying with record keeping requirements

· Inspection and monitoring fees

	Lost business opportunities
	· Temporary or permanent business closure due to enforcement actions
· Onerous initial approval process discouraging establishment of new businesses (especially small business operators or businesses where food is not the main activity)
· Limiting the range of services offered by businesses 
· Caravan parks and tourism businesses finding the regulatory requirements for serving food too difficult
· Lack of mutual recognition or restriction of trading locations for mobile food vendors


Through interacting with food businesses, the Commission has become aware of specific regulatory practices that are negatively impacting some food businesses, although that process has not indicated how common it is for businesses to be concerned about the role LG has in food safety regulation.
To gauge broader business perceptions, the Commission organised for questions on the regulatory role of local government to be included in a regular survey of small and medium sized businesses undertaken by SENSIS (appendix B). Of the businesses in the survey that had a regulatory dealing with a LG in the past three years, around 24 per cent indicated that their dealings relating to food safety had the most impact on their business.
Among businesses that identified food safety as having the most impact on their business, the majority considered that their regulatory dealings with LGs were neutral or positive — both in terms of the perceived impact of their regulatory dealings with LG and their overall satisfaction with LG (figure 9.1).
Figure 9.1
Business perception of LG regulation — food safety

Per cent of businesses where most regulatory impact was related to food safety

	Satisfaction with LG authoritiesa
	Impact of LG regulationb
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a( Wording of survey question was: Thinking about all your past regulatory dealings with local (or Territory) government, would you say that over the last three years your satisfaction levels have worsened, stayed the same or improved? b( Wording of survey question was: What impact did your regulatory dealings with local (or Territory) government in the last three years have on your business?
Data source: Survey of small and medium businesses (2011).
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Registration process

The process of registering a food business includes administrative requirements — such as notifying regulatory bodies about the business name and address — paying a registration fee and for some food businesses, developing an acceptable ‘food safety program’ and/or nominating a ‘food safety supervisor’ (FSS). The role LGs play in registering food businesses varies across states.
Regulatory role of local governments

Administrative requirements
In most states, food businesses are required to register with, or notify their business to, LGs in each area in which they will operate. Some variation occurs because of differences in:

· the types of food businesses required to be registered
· whether businesses need to register with a LG or a state government agency.

For example, businesses providing services to vulnerable populations
 or serving or preparing identified high risk foods need to be licensed with the NSW Food Authority. In South Australia, all food businesses need to notify LGs of their intention to operate in the relevant LG area, but do not need to be registered. 
Recent changes in Victoria have excluded premises selling only negligible risk foods (see table 9.2 for examples) from needing to register or being charged registration or inspection fees by LGs. Businesses classified as undertaking negligible risk activities are also not required to be registered in Western Australia, Queensland or Tasmania. Low risk food businesses in New South Wales only need to notify the NSW Food Authority of their operation.
leading practice 9.
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It is a leading practice to exclude businesses selling food with negligible risk from requirements to register or notify their business as a food business, as currently provided for in Victoria, Tasmania and Western Australia.

Food safety program

Under the Ministerial Policy Guideline on Food Safety Management in Australia (Food Regulation Standing Committee 2003), food businesses operating in a high-risk sector need to develop and maintain a food safety program. The four high risk sectors are:

·  those serving potentially hazardous food to vulnerable populations (such as hospitals, aged care and child care operators)
·  caterers

·  those producing or manufacturing fermented meat 
· those businesses involved in harvesting, processing or distributing raw oysters or other bivalves. 
For businesses which have a food safety program, it becomes one of the benchmarks in monitoring and inspecting the business.

Victoria went further than the Australia New Zealand Food Code and extended the need to prepare a food safety program to all food businesses in that state, except those selling negligible risk foods. In this regard, Victorian food safety regulations impose additional administrative burdens on a range of food businesses compared to other states. While Victoria imposes additional burdens on some food businesses, there appears to be support for additional risk management tools. In 2010, the Food Safety Management Working Group — the body providing advice to the Australia and New Zealand Food Regulation Ministerial Council
 — noted that:
The 2003 Policy Guideline may not provide the guidance needed to develop an effective food safety management approach for retail/food service. 

The guideline identifies four high-risk industry sectors where implementation of Standard 3.2.1 Food Safety Programs would be justified. These sectors included catering operations to the general public. A fifth sector – eating establishments — was also identified as high-risk, but the benefit-cost ratio of implementing Standard 3.2.1 was considered insufficiently high. 

Requirements are now in place nationally in three of these sectors. This potentially leaves a gap in risk management in the retail/food service sector. (Food Safety Management Working Group 2010, p. 6)

Scope for excessive burdens
Typically, the scope for excessive burdens on food businesses from registration requirements can stem from:
· unnecessarily complex registration processes or forms (which add to labour costs)

· requiring negligible risk food businesses to be registered (requiring more food businesses than necessary to interact with the regulatory system)

· the scope for duplication in the registration process (such as occurs for mobile food vendors needing to be registered with multiple LGs in some states).

Administrative requirements
Uncertainty can contribute to the burdens faced by businesses in complying with food safety regulation. Food businesses in Western Australia and New South Wales are required to either register or notify their food business — but not both. The need for a business to determine if they must register or notify their business could lead to confusion — making the process more burdensome than necessary. This appears to be the case in Western Australia with at least 35 per cent of food businesses being both registered and notified in 2009-10 (WA Department of Health 2010).
In contrast, the procedures established by the NSW Food Authority should mitigate the potential for confusion and potentially reduce the burden involved in notifying a food business. The NSW Food Authority has established a website for the notification of food businesses in New South Wales. It provides information on what businesses need to be licensed and which need to notify their operations. It also provides standard electronic forms that can be used to notify or register their business. Based on the stated location of the food business, this information is shared with the relevant LG.

An interested party to the study highlighted the scope for unnecessary burdens on business that arise from inconsistency in forms used by LGs. The South Australian Government provides standardised forms for LGs in that state and the Municipal Association of Victoria prepares standardised forms for their members.

Another way that business burdens could be significantly reduced is if state governments, when enacting new provisions to be enforced by LGs, provided clear guidance on the rationale for, and expected operation of, the regulations along with standardised forms. The NSW Food Authority website is particularly helpful in this regard as it outlines the rationale behind the decision on which food businesses need to notify their activities and which need to be licensed, while also providing standardised notification forms. 
leading practice 9.2

Burdens on businesses and local governments can be reduced if standardised forms are made available to local government regulators. This is currently done for food safety regulation by the NSW Food Authority, the South Australian Government and the Municipal Association of Victoria.
Multiple registrations can also be a burden for mobile food vendors — for example, vendors based in New South Wales currently need to be registered in every LG area they operate in. As the NSW Small Business Commissioner notes, the approach in New South Wales:
… imposes burdens on mobile food vendors in terms of multiple registrations fees, multiple inspection fees, and multiple safety inspections by different councils. This also inhibits the potential for growth, as extending the service into a new area means additional time and costs for registration. (sub. DR44, p. 4)

But some jurisdictions are addressing this burden. In Victoria, South Australia and Queensland, mobile food vendors only need to be registered with one LG (but vendors in Victoria need to notify all LGs of their intention to operate in their area). The Western Australian Government has provided guidance to LGs recommending that mobile food vendors should only need to be registered by one LG.
The Australian Government Department of Resources, Environment and Tourism highlight that tourism businesses often need to be registered with a number of government bodies based on some components of their business — including registering with LGs for food safety purposes. They highlight the benefits of a streamlined registration process allowing a single registration to be made covering all aspects of tourism operations to all relevant government agencies, regardless of the level of government who has responsibility for any function (sub. 37).

leading practice 9.3
Burdens on business can be reduced if administrative arrangements only require food businesses to register with one local government. Victoria, Queensland, South Australia and Western Australia have introduced such arrangements (for example, in respect of mobile food vendors not having to register with multiple local governments).
A further issue concerns the definition of a food premises for registration and inspection purposes. Coles Supermarkets Australia (sub. 5) highlighted that some LGs in Western Australia are considering different departments of a given supermarket as separate food businesses, and applying fees to each department.
A similar situation arises for businesses operating multiple mobile food vendor vehicles. In some jurisdictions, each vehicle operated by the same businesses needs to be separately registered. However, Victoria permits businesses to register multiple food vending vehicles as a single business.
Whether you operate at a single site or have multiple food vans, stalls or vending machines at different locations, the registration certificate granted by your principal council will allow you to trade … (Victorian Department of Health 2011, p. 2)
An approach similar to that used for mobile food vendors in Victoria is worthy of investigation with a view to clarifying what should be considered a single food business and when and why separation of lines of business is considered appropriate.

Fees for registering, notifying or licensing a food business

In addition to the administrative burden of completing a registration process, charging registration fees imposes a direct financial cost on business. For the Productivity Commission survey of local governments (2009 unpublished), 99 Australian LGs completed a survey on food safety regulation — which included information on fees charged to notify, license or register a food business. A number of the responding LGs reported not charging such fees. When fees were charged, the lowest reported fee was $30 for each process, with the highest reported being $50 for notification, $560 for registration and $700 for a license fee. 

Unfortunately, given substantial variation in fee setting policies, the collected survey data do not provide sufficient information to compare underlying differences in administration costs. For example, some LGs:

· charge a separate administration charge for processing a notification, registration or license application

· include the cost of routine inspections in the license or registration fee.

Drawing on information available on LG websites, some examples of the different approaches taken to setting food registration or licensing fees include:

· Cardinia Shire Council differentiated the registration fee based on the risk category of the business ($139 for class three premises — low risk — and $436 for class one and two premises — high and medium risk) which included one routine inspection for all businesses and an assessment of audit or compliance check for class one and two businesses. New registrations were liable for a 50 per cent higher registration fee
· Brisbane City Council renewal fees for licence certificates do not include any audits or inspections. Renewal fees vary by the size of the premises and prior compliance with food safety regulations (table 9.4)

· Rockhampton Regional Council charges different licence renewal fees depending on the size of the business and the risk categorisation — ranging from $140 to $765. They charge an additional $445 for businesses that require a food safety program

· the City of Stirling charges $50 for a notification of food businesses or a transfer of ownership fee
· Coffs Harbour City Council charges a $110 registration fee for any food business including low risk businesses that do not require an inspection

· Hobart City Council charges new food businesses that register in the second half of the financial year 50 per cent of the standard registration fee.
Table 9.4
Brisbane City Council licence renewal fees for food businesses

For 2011-12

	Size
	Limited
	Minor
	Medium
	Major

	Compliance history
	0-5m2
	>5-250m2
	>250-1 000m2
	>1 000m2

	5 star rating
	$197
	$313
	$428
	$1 338

	4 star rating
	$296
	$469
	$642
	$2 006

	3 star rating
	$375
	$595
	$815
	$2 630

	0 & 2 star rating
	$395
	$626
	$856
	$2 676


Source: www.brisbane.qld.gov.au.

Given the variation in the regulatory actions required to process a registration, license or notification application across jurisdictions and the differences in business criteria used to differentiate fees charged by LGs, it is difficult to assess whether registration, license or notification fees impose an unnecessary burden on food businesses.

To be consistent with good regulatory practice, fees should typically recover the administrative cost of processing the notification, registration or licensing application. Average fees were $27 for notification and around $250 for licensing and registration. However there was substantial variation in the fees charged by reporting LGs (figure 9.2). It is therefore reasonable to question if the variations in fees do reflect differences in administrative costs. 
Figure 9.2
Fees charged to notify, register or license a food business

Range of annual fees reported by responding local governments for 2009
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Data source: Productivity Commission survey of local governments (2009, unpublished).

Food Safety Program

The main ways that food safety program requirements can impose an unnecessary burden on businesses are if:

· some types of food businesses can be required to develop and implement food safety programs even though there is insufficient evidence to justify the need

· the food safety program requirements are unnecessarily complicated for food businesses where a clear public need for food safety programs can be demonstrated.

The decision to exclude the retail/food service sector from the national standard for food safety programs (standard 3.2.1) was taken in 2003. Since that time, Victoria has implemented a range of tools and guides that substantially reduce the administrative burden associated with developing food safety programs. For example, the Victorian Department of Human Services has prepared a template food safety program for one off events held by voluntary groups or community organisations (Victorian Department of Human Services 2007).
 In addition, an online tool has been developed where food proprietors can generate a complete food safety program based on a small number of questions about their business (Victorian Department of Health 2010b).

South Australia has also prepared template food safety programs for some businesses covered by standard 3.2.1, including hospitals, aged care facilities and child care centres (SA Health 2010). While food safety templates have not been made available for all businesses covered by standard 3.2.1, an initial focus on assisting hospitals, aged care facilities and child care centres appears warranted as such businesses may have staff with limited experience and training in food safety.
In 2009, the NSW Food Authority rejected the adoption of mandatory food safety programs for all businesses on the basis of two studies that questioned the relative costs and benefits of introducing food safety programs to the food service sector — including cafes and restaurants (NSW Food Authority 2009a). However:
· those studies predated the introduction of standard 3.2.1
· they were an assessment of the likely impact of a possible future policy
· good regulatory practice would be to undertake a follow up study of the impact of the policy after implementation. 
Given the identified gap in the risk management of retail food regulation, it may be appropriate to review the cost benefit analysis of extending mandatory requirements for food safety programs to all high risk food activities taking into account the cost and efficacy of the Victorian arrangements. Such a review could also explore alternative means of addressing the perceived gap in the risk management framework.

The provision of template food safety program tools in Victoria and South Australia represent leading practice. The availability of templates not only reduces the administrative burden on businesses — particularly small businesses — but can also reduce the administrative burden on local governments.
leading practice 9.4
In instances when states require food businesses to have food safety programs, it would assist local governments, which usually administer and enforce the food safety programs, if they also provided either templates for different types of business (as in South Australia and Victoria) or online tools that allow businesses to generate food safety templates (as is available for Victorian businesses). 

In other regulatory areas, such as building codes, the introduction of 
outcomes-based regulation has been overlayed on the existing ‘deemed to comply’ provisions. If applied to food safety, such a regulatory combination provides the certainty typically valued by smaller businesses, while still providing larger and better co-ordinated food businesses the opportunity to explore alternative means of achieving food safety outcomes (PC 2009a). The South Australian Government recently stated their support for ‘a national approach to develop “deemed to comply” provisions (or equivalent) within outcome based standards’ (South Australian Government 2011, p. 3).

While the food safety templates and tools developed in Victoria and South Australia are not explicitly consistent with a ‘deemed to comply’ approach, the Commission considers that they are likely to be equivalent in practice. As such, they can, for the most part, be considered to represent leading practice at present. However, explicit ‘deemed to comply’ arrangements are still desirable because they would provide food businesses that use the food safety templates or tools greater certainty and legal protection.

The value of food safety programs templates or tools to develop templates could be improved if food businesses that adhere to the procedures outlined in those templates are ‘deemed to comply’ with food safety regulations.

9.

 SEQ Heading2 4
Inspection activities

One of the most prominent food safety functions for LGs is inspections. When performing inspections, environmental health officers (EHOs) have direct contact with food businesses and their staff. The impact on business stems from the frequency and duration of inspections, the fees charged as well as the approach taken to enforcement.
Regulatory roles

LGs in all states are expected to undertake inspections of food businesses as part of their food safety regulation responsibilities — with those responsibilities outlined in state acts and regulations (table 9.2). One of the outcomes of the National Food Standards code was codification of food safety offences in state laws or regulations — resulting in greater consistency in categorising offences and enforcement penalties that can be applied (PC 2009a).
In addition, guidance on inspection activities is provided through the national Food Standards Code and advice from the Australia New Zealand Food Authority (2001). A key component of the national code concerns encouraging a more risk based approach to food safety regulation — including a methodology for assessing the risk categorisation of food businesses.
LGs typically have discretion over the fees they charge for inspections, the frequency of inspections and the use of enforcement tools.

Scope for excessive burdens

Where LGs are responsible for undertaking food safety inspections, they determine the frequency and duration of inspections and the fees to be charged. These two factors, along with the duration of food safety inspections contribute to variations in the burden faced by different food businesses.
Frequency of inspections
The purpose of food safety inspections is to reduce the instances of food related illnesses. This can be achieved by ensuring that good food safety and hygiene practices are adhered to by relevant businesses and their staff.
Unnecessary burdens on business could occur if food safety inspections are undertaken too frequently. But is there any way to determine an appropriate frequency of inspections?

Environmental Health Australia (2003) provides guidance on the desirable frequency of food safety inspections when local legislation does not prescribe the required frequency. Environmental Health Australia recommends adopting an inspection frequency consistent with The priority classification system for food businesses (Australia New Zealand Food Authority 2001).

Under the ‘Food Regulation Partnerships’ in New South Wales
, medium and high risk retail food businesses are expected to be inspected at least once every year — with low risk businesses only subject to inspection if complaints are received or if a food safety incident occurs. Based on state reporting for 2010-11, 127 councils in New South Wales met or exceeded the minimum expected inspection frequency, while 25 (or 16 per cent) were below the minimum expected inspection frequency (NSW Food Authority 2011). The NSW Food Authority asks councils who do not meet the minimum expected inspection frequency to provide an explanation for that occurrence and to put in place actions to achieve targets.
Victoria has legislated minimum compliance checks, but additional information would be needed to identify if inspection frequencies by LGs are consistent with legislated requirements. For businesses with an approved food safety program, legislation permits the use of audits by approved food safety auditors in lieu of food safety inspections.

The frequency of inspections in other states can be compared to the priority classification approach. That approach bases the inspection frequency on the risk classification of food businesses and on how well the business has complied with food safety requirements. For example, the guidance for low risk food business is that, in the absence of information on previous compliance history, they should be inspected every 18 months. If they have maintained a high level of compliance over at least two inspection cycles, they could be subject to less frequent inspections (but at least one inspection every two years). If poor compliance history is established, inspections should occur more frequently (table 9.5). In fact, Environmental Health Australia notes that ‘compliance history may demonstrate a need for higher frequency of inspection than indicated under heading “Maximum”’ (2003, p. 6).
Table 9.5
Recommended frequency of food safety inspections

	Risk classification
	Recommended time period between inspections (months)

	
	Starting point
	Maximum
	Minimum

	Low
	18
	12
	24

	Medium
	12
	6
	18

	High
	6
	3
	12


Source: Australia New Zealand Food Authority (2001).
Around two thirds of LGs who responded to food safety surveys — both for this study and to the Commission’s 2009 study on food safety regulation — indicated that they based the frequency of food safety inspections on the risk classification of businesses (figure 9.3).
Figure 9.3
Basis of food safety inspection frequency
Per cent of responding local governments
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Data sources: Productivity Commission survey of local governments — food safety survey (2011–12, unpublished); Productivity Commission survey of local governments (2009, unpublished).
leading practice 9.5
If local governments systemically collect and use information on risk and the compliance history of individual food businesses to inform their regulatory practices — such as inspection frequency and fee setting — it should both improve outcomes and reduce burdens on low-risk and compliant businesses. This is already done by most local governments.

To determine if LG inspection activities are consistent with the recommended practice, it is necessary to have information on the number of businesses by risk category and the number of routine inspections. Combining data from the two surveys and using a state based collection for New South Wales, sufficient data is available to examine 215 LGs. About three quarters of those LGs had a reported inspection rate between the minimum and maximum recommended rate (figure 9.4).
While all inspection rates between the minimum and maximum recommended must be considered to be a reasonable burden on business, available evidence suggests burdens are towards the lower end of reasonable — as over three quarters of LGs reporting food safety inspection frequency within the recommended range are closer to the minimum recommended frequency than the maximum frequency.

Figure 9.4
Inspection rates compared to recommended frequency

Per cent of responding local governments
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Data source: PC calculations.
Only five LGs reported undertaking a higher than recommended frequency of routine inspections in 2009. For three of these, the number of inspections undertaken only slightly exceeded the maximum recommended (by less than 10 per cent). Only one of those three authorities reported having a worse than average compliance history — 50 per cent non–compliance compared to 32 per cent for all authorities.
While a limited number of LGs reported undertaking a higher than recommended rate of food safety inspections, around one in five reported undertaking less than the minimum frequency of food safety inspections. Given that low and medium risk food businesses may not need to be inspected each year, it is possible that such LGs may be adhering to the recommended frequency of inspections, but only if most businesses not subject to annual inspections were not due to be inspected in the survey year. As such, this pattern is suggestive of — but does not necessarily demonstrate — a large proportion of LGs performing less than the recommended number of food safety inspections.
A possible reason for a lower than recommended number of food safety inspections is the difficulty LGs have in attracting and retaining the services of EHOs. However, chapter 4 indicates that shortages of EHOs are more commonly reported by urban fringe LGs, yet low frequency of inspections are found in all geographic classifications except remote (figure 9.4).

Analyses of inspection activities indicate that there is a greater likelihood that LGs are performing less than the recommended number of routine inspections than that they are unnecessarily burdening businesses by performing more than the recommended number of inspections.
Inspection fees

Recognising that food safety inspections are a necessary component of an efficient food safety system and that it is reasonable for regulatory agencies to recover costs for necessary inspections — it is reasonable that businesses are charged for food safety inspections.
LGs use a range of different approaches for determining fees for food safety inspections. As noted earlier, some LGs include the cost of one or more inspections in the fees charged to register or licence food businesses. When fees are charged, they are sometimes on the size or risk profile of the business. Some scheduled fees are on a per inspection basis while others are based on the duration of the inspection. For example:
· Esperance Shire reported charging $210 to inspect a premise with 4 or less tables and $260 if there are more than 4 tables

· the City of Charles Sturt reported inspection fees of $88 if a business had less than 20 full time equivalent staff or $200 otherwise

· Rockhampton Regional Council reported not charging for initial inspections, but re-inspections attract a fee of $80 an hour.

As part of the Commission’s 2009 food safety survey, information on the inspection fees charged by 44 LGs was collected (not including authorities who reported charging no fees). For 28 authorities, the same inspection fee was reported for all food businesses, while 16 indicated charging different fees based on the risk category of the food businesses.
When inspection fees were charged, the minimum reported fee was $36, while the maximum fee varied from $317 for low risk businesses up to $635 for high risk businesses. While there is a wide variation in fees charged, most authorities reported charging less than $90 per inspection — indicating that relatively high inspection fees were uncommon.
A complicating factor when comparing fees is that some LGs do not charge for registering food businesses, but may have a higher fee for inspection. The three most common approaches to fee setting are:
· a registration/notification fee that does not include the cost of inspections and separate fees for each inspection
· a registration/notification fee that includes one or all regular inspections, but businesses are charged for follow up inspections

· no fee for registration or notification of a business, but larger inspection fees.

Transparency is a major advantage of a fee model based on separate registration or notification fees and inspection fees. When fees relate to a single regulatory function, it is easier to determine if the charge reflects the cost of LGs providing that service, or if it is excessive. Transparency of fee setting could be an important consideration for LGs, food businesses and state-based price regulation bodies. More transparent fee setting arrangements should reduce the risk of unwarranted increases in fees.

Given that the frequency of inspections is at the discretion of LGs, charging a separate fee for each inspection could encourage over-provision of inspections, although the Commission has no evidence that this is occurring or is widespread. While not commenting on the activities of LG, Woolworths noted problems with potential over-servicing by private food safety auditors. Private auditors were identifying a higher proportion of what they considered to be major non-compliance issues — but Woolworths considered that these non-compliance issues were ‘in some instances for seemingly trivial matters’ (2009, p. 5). The identified non-compliance issues would result in follow up audits being undertaken, with the businesses being charged for those additional audit inspections.
In contrast, combining inspection fees with registration or notification fees can provide businesses with greater certainty over the fees they will be charged throughout the year. It may also reduce the administrative burden on businesses that would only need to process a single payment. Under this model, LGs could have an incentive to under provide food safety inspections.

A number of states are already addressing the scope for under provision of food safety inspections by developing guidelines for, or agreements with, LGs on inspection targets — such as the Food Regulation Partnership in New South Wales. 
The development of food inspection targets should overcome any actual or perceived bias that fee structures may have on inspection frequency. As such, the relative merits of charging combined or separate fees for registration and inspection depend on the impact on business. If it is more important to business to have greater transparency in fee increases, separate fees would be advantageous. However, if greater certainty about charges throughout the year is more important — a combined fee would be preferable. As this is a question of preference — and one where the answer is likely to change depending on the type of business and the regulatory history, as well as changing circumstances over time — no definitive leading practice can be identified.
Duration of inspections

In addition to inspection fees, businesses will also incur costs of participating in food safety inspections. Even an effective and efficient food safety inspection will interfere with the usual operation of a food business. Collecting food samples, inspecting equipment and surfaces will require some staff to be interrupted. Officers performing the inspections are also likely to spend time talking to staff about their food safety practices — particularly for those businesses that have food safety programs.
One way of approximating the indirect costs on businesses of participating in food safety inspections is to examine the time it takes to complete an inspection. Based on survey responses from 99 LGs in 2009, reported inspection times in New South Wales and Western Australia were the shortest, while those in Victoria and Queensland were the longest (table 9.6). 
Table 9.6
Average duration of routine food safety inspection

Minutes per inspection by state and category, 2009

	
	Urban Capital City
	Urban Metropolitan
	Urban Fringe
	Urban Regional
	Rural
	Remote
	All categories

	New South Wales
	..
	35
	45
	33
	33
	20
	33

	Victoria
	..
	73
	65
	41
	65
	..
	60

	Queensland
	60
	56
	45
	60
	75
	..
	60

	Western Australia
	30
	34
	43
	30
	60
	45
	41

	South Australia
	60
	49
	60
	60
	38
	..
	52

	Tasmania
	45
	..
	38
	45
	45
	..
	43

	Average
	49
	51
	50
	49
	51
	37
	50


.. Not estimated, as either no survey responses were received from a specific category of LGs and/or that responses were received, but no answer was provided in relation to average duration of inspection.
Source: Productivity Commission survey of local governments (2009, unpublished).
One reason for longer inspection times in Victoria in 2009 was that all food premises in that state (except those selling negligible risk foods) needed to have a food safety program. It is likely that greater staff interaction was required when performing an inspection when food safety plans are in use. Other reasons for differences in average inspection time include:

· differences in the type of businesses being inspected
· differences in the risk profile of businesses.

While information has not been collected on the inspection experience of individual businesses, the type of business is used as one of the criteria when determining the risk categorisation of businesses. Information on LG inspection activities by risk categorisation was not collected as part of the 2009 survey, but the Commission included the risk categorisation of inspection activities in the survey carried out for this report. The limited responses from that survey indicate a strong relationship between inspection duration and risk category, with substantially longer inspection times for relatively higher risk businesses (table 9.7).

Table 9.7
Inspection duration by risk categorisation of food business

For LGs who varied inspection frequency based on classification of business risk, 2011
	Inspection times
	Units
	Negligible risk
	Low risk
	Medium risk
	High risk

	Shortest
	minutes
	10
	10
	15
	30

	Median
	minutes
	15
	30
	45
	60

	Longest
	minutes
	30
	60
	90
	120

	LGs reporting inspection times
	number
	6
	29
	34
	34


Source: Productivity Commission survey of local governments — food safety survey (2011–12, unpublished).
The current practice of subjecting higher risk food businesses to relatively longer inspections – presumably also more onerous — appears appropriate. However, it is not possible to determine if the inspection times generally are appropriate. The (possibly limited) practice of subjecting negligible risk food premises to food safety inspections appears unwarranted.
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Enforcement measures

Enforcement of food safety regulations has a direct impact on food businesses. Depending on the type of enforcement measure used, the impact on food businesses may be minimal (or even positive) or in the extreme, could result in the closure of a food business.
The scope to apply enforcement measures rests in state acts and regulations (table 9.2), but has become increasingly harmonised through the Food Standards Code. EHOs can also draw upon the national enforcement guidelines. This guideline is intended to promote an enforcement culture with a prime focus on food safety outcomes.
Regulatory role of local government

When non-compliance with food safety regulations is detected, LG officials have a progressive range of enforcement measures that they can use (box 9.1).

	Box 9.

 SEQ Box \* ARABIC 1
Progressive range of enforcement outcomes

	During inspections of food businesses it is not unusual to identify breaches of the food safety standards. The vast majority of food safety breaches identified by officers are minor in nature, however, more serious breaches that can have an impact on public health are identified from time to time.

A range of compliance tools are available to deal with non-compliance. For minor breaches verbal or written warnings are often used. Where a serious public health risk is identified, premises can be ordered to close or receive a 24 hour Improvement Notice.

Depending on the severity, some breaches may warrant a re-inspection to ensure the matter is rectified. Minor breaches may be rectified at the time of the inspection or within a defined timeframe and do not necessarily have an impact on ongoing food safety.

Most councils use a graduated escalation approach to enforcement, consistent with the Australian & New Zealand Food Regulation Enforcement Guideline (National Enforcement Guideline). This allows an officer to exercise discretion to apply a proportionate response based on the risk to food safety. This results in a higher number of warning letters, fewer improvement and penalty notices, and even fewer applications of punitive tools, such as seizure, prohibition orders and prosecution.

	Source: NSW Food Authority (2011, p. 5).

	

	


Scope for excessive burdens

An objective for the national enforcement guideline is to foster ‘a cooperative and collaborative approach with business … and one that does not place unnecessary imposts on business’ (ISCEGWG 2009, p. 4) while still ensuring that the food sold is safe.

Enforcement penalties can be costly for food businesses. In addition to the cost of complying with improvement notices or monetary fines, businesses can also suffer significant revenue loss if their reputation is diminished because of food safety enforcement. As such, excessively harsh or arbitrary use of food safety enforcement tools can impose substantial excessive burdens on business. Does any evidence exist to indicate food safety enforcement is overly burdensome?
Some broad generalisations about food safety enforcement can be made without examining the merits of individual food safety enforcement decisions. Part of the approach of the national enforcement guideline is to use the least burdensome enforcement tools that are likely to result in the regulatory objective of food safety being achieved. Applying the least burdensome penalties required to encourage or ensure compliance is consistent with the Braithwaite enforcement approach to responsive regulation (appendix I) — often referred to as ‘escalating enforcement’.

Graduated use of food safety enforcement tools

A number of states publicly release information on the food safety enforcement measures undertaken by LGs. For example, New South Wales and Western Australia provide information on the progressive range of adverse enforcement outcomes, while South Australia publishes statistics on warnings, improvement notices and expiations
 and Queensland publishes information on infringement notices. Victoria is planning on releasing their first annual report on state wide food regulation in early 2012.

In New South Wales, information on enforcement activities is only available for the 37 916 high and medium risk food businesses notified as operating in the state in 2010-11. The most common type of enforcement action related to warning letters concerning 6914 issues — 18 per cent of high and medium risk businesses. In the same year, there were 1455 improvement notices and 1374 penalty notices issued, 61 prohibition orders and 12 prosecutions for food safety breaches in New South Wales (NSW Food Authority 2011).

In Western Australia, compliance tools were used on 481 occasions in 2009‑10 — equivalent to 3 per cent of food businesses in operation (although, only 37 per cent of LGs have compliance and enforcement policies in place). Improvement notices were the most common tool used (409 occasions), followed by infringement notices (44 times), seizures (20 times), prohibition orders (6 times) and legal action was taken twice (WA Department of Health 2011).

The relative use of enforcement tools in New South Wales and Western Australia is consistent with the ‘escalating enforcement’ approach. Responsive regulation encourages the use of the least burdensome disciplinary tool likely to achieve the regulatory outcome in the first instance, with escalating enforcement activity only undertaken if ongoing non-compliance occurs. As such, over 80 per cent of enforcement activities in New South Wales and Western Australia were warnings or improvement notices, with each more stringent enforcement tool being used less often than the preceding tool (figure 9.5). 

Figure 9.5
Escalating use of food safety enforcement measures

Per cent of enforcement measures used in New South Walesa and Western Australiab
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a(For medium and high risk food businesses in 2010‑11. b(For food businesses operating under food safety enforcement agencies that had implemented enforcement policies in 2009‑10.

Data sources: Western Australian Department of Health (2011); NSW Food Authority (2011).
For South Australia, the most recent information available on the use of enforcement actions by LGs is for 2010-11. In that year, there were 2440 warnings (or 8 per cent of food businesses in the state), 861 improvement notices and 63 expiations (SA Health 2011). In Queensland, there were 266 infringement notices issued in 2009–10 — representing 1.1 per cent of licensed food business (Queensland Health 2011).

The available evidence indicates that when EHOs identify non-compliance with food safety regulations, they most frequently use the least burdensome enforcement tools at their disposal (including informal or formal warnings and/or improvement notices). In contrast, the most serious enforcement tools (including prohibitions and legal action) are used relatively sparingly.

The role of education in food safety enforcement

An important adjunct to enforcement activities is education. None of the states systematically collect data on LG education activities, but anecdotal information highlights the education role played by some LGs:

· a number of South Australian LGs included information on education activities when reporting on their food safety highlights for 2009‑10
· Western Australia is planning on including education as part of the 2010–11 food safety activity report. 
Having regulators fulfil an educative function is an important part of the national enforcement guideline. For businesses who are responsive to education and guidance, having EHOs explain and/or demonstrate improved food safety practices is likely to be the most effective means of improving food safety outcomes. However, it is very difficult to quantitatively assess the commitment to education.
While the Commission did not collect information on the number of food safety education activities undertaken by LGs, a question on the importance LGs place on different regulatory roles was included in the 2009 survey. Responses indicated that education was the activity rated as a low priority by the most LGs and a high priority by the second least number of LGs (figure 9.6). 
This pattern of LGs placing a relatively low priority on education is found across all states and for all categories of LGs. A number of LGs are actively involved in educating local food businesses about food safety practices and regulation (for example, 74 councils in NSW organised or facilitated food handler training in 2011 — NSW Food Authority 2011). While LGs indicated education was a relatively low priority compared to other food safety functions, this may, in part, reflect that education is often provided during routine inspections.

Figure 9.6
Relative priority of food regulation activitiesa
As rated by responding local governments, 2009
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a(LGs could also nominate an ‘other’ category. As only 2 of the 99 responding LGs used the other category, it has been excluded from this figure.

Data source: Productivity Commission survey of local governments (2009, unpublished).
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Public confidence in the food safety system
One way that LG regulation of food safety can have an indirect impact on food businesses is via the impact on public confidence. If the public has confidence in the food safety system, they are more likely to purchase food from a range of providers, but poor confidence in the system can reduce their willingness to purchase, adversely impacting on the profitability of all food businesses.

A number of factors are likely to improve public confidence in the food safety system, including:

· transparency — clear statement of processes and making the outcomes of regulatory actions publicly available
· responsiveness — complaints are acted on.
The majority of LGs that responded to the 2009 food safety regulation survey undertaken by the Commission indicated they did not publish their food safety strategy or the outcomes of food safety enforcement activities (figure 9.7).
Figure 9.7
Did local governments publish food safety strategies or inspection outcomes?

Per cent of responding local governments, 2009
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Data source: Productivity Commission survey of local governments (2009, unpublished).

While most LGs have not made the results of their food safety surveillance publicly available, there has been a marked improvement in the transparency of food safety outcomes nationally — with local governments contributing to that process.

The development of the OzFoodNet in 2000 has improved the identification of the causes of foodborne illnesses and strengthened the evidence base for determining appropriate food safety policy. The development of a reliable and trusted means of investigating outbreaks of potentially foodborne illnesses also provides consumers with greater certainty about the risks of patronising retail food premises. The evidence base amassed by OzFoodNet highlights that most gastrointestinal illnesses are unrelated to commercial food businesses — but some outbreaks, especially Salmonella, are most commonly identified from commercial settings (OzFoodNet Working Group 2010). As such, these arrangements should increase consumer confidence in retail food businesses which maintain high food hygiene standards.

This information informs state and local governments about evolving food safety risks, the relative risk categorisation of different food businesses (table 9.8) as well as storage, handling or preparation factors. Such evidence is then used in:

· educating food businesses about safe food practices

· determining the risk categorisations of food businesses which in turn

· affects the frequency of inspections undertaken by LGs, and 

· identifies issues to be addressed in food safety plans for those businesses required to prepare them.

Table 9.
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Food preparation settings implicated in disease outbreaks

Australia, 2009

	Setting for food preparation
	People affected
	Outbreaks
	

	
	
	Number
	% of all outbreaks

	Restaurant
	921
	64
	39

	Aged Care Facility
	294
	20
	12

	Commercial caterer
	343
	18
	11

	Private residence
	74
	11
	7

	Primary produce
	471
	10
	6

	Takeaway
	149
	9
	5

	Other
	128
	8
	5

	Bakery
	51
	4
	2

	Camp
	59
	4
	2

	Military
	23
	2
	1

	School
	37
	1
	1

	Child Care
	18
	1
	1

	Fair/festival/mobile service
	3
	1
	1

	National franchised fast food
	3
	1
	1

	Unknown
	75
	9
	5

	Total
	2 679
	163
	100


Source: OzFoodNet Working Group (2010).
While OzFoodNet is a joint initiative of the Australian, state and territory governments, local government plays an essential role in the operation of OzFoodNet. Most LGs are involved in providing samples from businesses that may be the cause of outbreaks of food related illness. In order to accurately identify the cause and source of food outbreaks, samples need to be collected and analysed while the pathogens are still present.

As such, any delay or failure by LGs in following up food safety complaints would undermine the OzFoodNet system, reduce public confidence in the safety of retail food premises generally and impair the evidence base for food safety policy. 

It appears that LGs are reasonably responsive to food safety complaints. Recent information from New South Wales indicated a 99 per cent follow up rate on food safety complaints in 2010‑11 (NSW Food Authority 2011). The Commission also collected data on the follow up to complaints both as part of this study and in 2009. While the survey data does not cover all LGs, it indicates a generally high response rate to food safety complaints, with the lowest response rate for any category of LG being 40 per cent of complaints investigated (table 9.9).
Table 9.
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Response to food complaints by local governments
Inspections initiated by complaints as a per cent of complaints receiveda 
(Number of responding local governments)
	
	New South Wales
	Queensland
	South Australia
	Tasmania
	Victoria
	Western Australia

	Urban capital city
	–
(0)
	40
(1)
	132
(1)
	100
(1)
	–
(0)
	117
(1)

	Urban metropolitan
	92
(5)
	64
(6)
	64
(8)
	–
(0)
	120
(9)
	40
(11)

	Urban fringe
	84
(4)
	114
(1)
	132
(5)
	100
(3)
	100
(3)
	117
(6)

	Urban regional
	79
(7)
	103
(9)
	51
(3)
	105
(3)
	55
(7)
	57
(1)

	Rural
	76
(8)
	100
(2)
	74
(7)
	97
(7)
	72
(4)
	100
(8)

	Remote
	50
(1)
	61
(1)
	103
(1)
	–
(0)
	–
(0)
	100
(3)

	State average
	86
(25)
	61
(20)
	103
(25)
	100
(14)
	94
(23)
	105
(30)


a(Response rates weighted by reported number of complaints received by each LG. As a complaint can lead to multiple inspections (either at the same premises or across a number of potential sources of foodborne illness, the number of follow up inspections can exceed the number of complaints).

Sources: Productivity Commission survey of local governments — food safety survey (2011–12, unpublished); Productivity Commission survey of local governments (2009, unpublished).
Collecting and publicly disseminating information on LGs food safety regulatory activities can improve public confidence in both the food safety system and in the food they purchase and consume from food businesses. While LGs in all states collect relevant information, not all such information is made publicly available. However, a number of states are providing the public with an increasing array of information on LGs’ regulatory roles.
Leading practice 9.6
Food businesses and consumers benefit from a transparent food regulation process. Examples include:

· providing information explaining the basis for food safety policy — particularly the reasons why some businesses are treated differently — to assist local governments and other parties in understanding the food safety system. The NSW Food Authority makes this information available to the public

· state governments providing information on various food safety regulatory activities of local governments, including fees and charges imposed, the frequency of inspection activities and the results of food safety enforcement actions, as is the case in New South Wales, Queensland, South Australia and Western Australia.
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Issues concerning specific food businesses
Interested parties from two industries — supermarkets and mobile food vendors — have raised concerns that the current approach to food safety regulation poses particular difficulties for their industries.
Supermarkets
Given the prominent role that LGs play in food safety regulation, there are invariably differences of opinion and interpretation from EHOs from different LGs — despite efforts to implement a national approach to food safety. Both major supermarket chains have attempted to establish a national business model, including production, storage and handling procedures as well as the fitting out of their stores. Coles Supermarkets Australia provided a range of examples of how the differences of interpretation of food safety requirements are having an adverse impact on their profitability (box 9.2).

COAG is due to consider the introduction of consistent reporting and enforcement frameworks and wider use of food safety interpretations in 2013. Such initiatives should improve the national consistency of food safety regulation and would be of particular benefit to supermarkets and other food businesses that operate a common business model in stores throughout the country.

In South Australia, a range of initiatives are in train to improve the consistent application of food regulation and support the professional development of EHOs working in that state (LG ASA and SA Health 2010). These actions should directly target many of the areas of concern raised by Coles Supermarkets Australia.
	Box 9.
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Food safety issues raised by Coles Supermarkets Australia

	Despite significant progress at a national and state level to improve consistency of food policy, there are still differences in the interpretation of regulation between those responsible for developing it and those responsible for enforcing it. For example, between Food Standards Australia & New Zealand and relevant Food Authorities and between Environmental Health Officers (EHOs) on issues such as food safety and food borne illness/poisoning bacteria.

Recently our supermarkets have received mixed advice from councils about the regulatory requirements for open fish displays. In Brisbane, for example, we can display fish fillets, but not in Cairns where only the whole fish is permitted. In Victoria, our Werribee store is required to put plastic cloches over fish on ice (impacting on sales) whereas our Donvale store does not require plastic cloches.

In those supermarkets in New South Wales where we have removed the fish box displays from front area of the fish slab display, certain councils have requested additions or modifications to the sneeze guards currently in place (e.g. adjustments, height requirements etc.). In many cases, our supermarkets have been treated differently to others (e.g. fish markets and wholesalers) who operate the same fish display standards.

While independent food safety data has been provided on open fish display on ice demonstrating food safety compliance, certain councils have still opposed the displays on the basis of risk that smaller retailers who may not have the same robust procedures and controls may copy. We believe the overall objective should be for councils to ensure that any retailer who offers the concept is doing so in a way that is safe.

	Source: Coles Supermarkets Australia (sub. 5, p. 2).

	

	


Mobile food vendors

Mobile food vendors face particular challenges in dealing with LGs, mainly because they are capable of operating in multiple locations (including in different LG areas). Some LGs apply restrictions to mobile food vendors that they do not apply to fixed food premises.

The Commission investigated the fees charged to mobile vendors and the conditions placed on their operation by a random subset of LGs (appendix H).
Mobile vendors face a range of restrictions on their activities. These include operating in residential areas, what music they may play (or at what volume) and the types of streets they may operate on. While some of these restrictions may be considered common sense — such as banning mobile food vendors from trading on highways — others are clearly aimed at minimising mobile vendors’ ability to compete with fixed food premises. Some of the trading restrictions include:

· not permitting mobile food vans that prepare food

· restricting trading to certain streets

· not permitting trading in or near public parks

· not permitting trading in residential areas

· not permitting trade within certain distances (200 metres is common) of fixed food business offering similar products

· not permitting vendors near shopping centres

· restricting trading times — such as only permitting mobile food vendors to open late at night or after the typical closing times of fixed food premises

· issuing itinerant trading permits which require food business to move on shortly after serving customers

· restricting the number of permits issued to trade in public areas

· restricting the number of days a year on which vendors can trade.
LGs also impact on the operation of mobile food vendors in other ways. Vendors selling from community land must obtain street trading permits for each of the LG areas in which they operate. Some inner-city councils require street trading permits for specific locations with fees starting at several thousand dollars annually. They also restrict the number of vendors that can use these sites, running annual tendering processes:
Mobile food vendors must apply for development approvals if they want to operate from a private property. The approval process includes an environment assessment — which incorporates an assessment of waste handling procedures. Vendors may also need local government approval:
· for garaging or maintaining the mobile food vending vehicle at a premises, especially where the premises are used for storing food supplies. (NSW Food Authority 2009b, p. 7)
Some LGs are actively reducing the administrative burdens on mobile food vendors. For example, as part of the ‘Splash Adelaide’ initiative, mobile food vendors (and other targeted businesses) had the opportunity to use a simplified application and processing of permits was expedited (Adelaide City Council, sub. DR43).

Mobile food vendors may also be subject to multiple inspections, not only by different LGs, but also by the same LG. For example, a participant in this study gave an example that one of the company’s mobile food vendor vehicles was inspected twice on the same day by officers from the same LG — with the company liable for fees for each inspection.
Some LGs apply additional registration requirements for mobile food vendors than those required for fixed premises. For example, a Tasmanian LG requires mobile food vendors to submit to a police check and to have the support of three residents as a precondition for applying for a food hawker’s licence.

� 	The Priority Classification System for food businesses provides a process for classifying food businesses into one of three categories — low, medium or high risk (Australia and New Zealand Food Authority 2001). This classification is based on the nature of the food business. Some jurisdictions have expanded the classification to include negligible risk businesses — typically those selling foods with limited safety risks such as prepacked food. Risk classifications can then be used in conjunction with compliance history to determine inspection frequency and fees.


� 	Defined by the Australia New Zealand Food Authority as children under age five, adults aged over 65, the sick and immunocompromised and pregnant women (2001).


� 	While agreement has been reached on including caterers in the list of food businesses requiring food safety programs, to date, no agreement has been reached on a national standard for such programs. Caterers serving non-shelf-stable food receive are considered high risk ‘because they prepare and serve food at different locations. The time delay between serving the food and the potential for temperature abuse increases the food safety risks associated with these businesses’ (Australia New Zealand Food Authority 2001, p. 5).


� 	This body has now changed to The COAG Legislative and Governance Forum on Food Regulation.


� 	South Australia also provides food safety plan templates for sectors serving vulnerable populations.


� 	While the guidance on inspection frequency is based on frequency of food safety audits, it is appropriate to assess the frequency of inspections against this regime because: 


	While it is recognised that that the Priority Classification System was intended to support a framework of auditing, the model has been developed upon the view that the System provides an appropriate risk basis for traditional inspection regimes. (Environmental Health Australia 2003, p. 6)


� 	New South Wales is in the process of reviewing the first three years of operation of the Food Safety Partnership to improve the effectiveness of food safety regulation.


� 	Used in more serious instances of non-compliance than improvement notices.
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