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Building and construction
	Key points

	· Local governments impose a range of costs on businesses through regulation of building and construction activity. In combination, these costs can have a material impact on building firms. The main costs imposed stem from:
· local governments mandating standards beyond those in the Building Code of Australia (BCA)
· delays in assessing and processing building applications

· conditions placed on construction site activity
· inspection regimes used to assess compliance for building and plumbing work 
· often inconsistent fees and charges for assessing building applications.
· In terms of leading practices, a gateway model to vetting deviations from the BCA (similar to that used in Victoria, Queensland and Western Australia) lowers the risk of unnecessary compliance costs on business. Tasmania’s use of enforceable standards for construction site regulation similarly imposes the lowest compliance cost on business. Tasmanian local governments also had, on average, the lowest building application fees and among the fastest approval times of any state. Western Australia and South Australia had the most cost-effective and least onerous building inspection regimes.
· Adoption of leading practice approaches to the regulation of building and construction activity across jurisdictions could materially reduce building compliance costs. The main differences evident in 2010-11 involved the:
· basis on which local governments set fees for building consent
· cost, breadth and frequency of inspections during the construction phase
· extent and substance of conditions placed on construction site management
· deviations from standards contained in the BCA (eg sustainable building design).
· The compliance costs associated with these differences could be reduced by:
· introducing charging regimes for assessing building applications based on the time taken to efficiently conduct the assessment
· subjecting standards beyond those specified in the recently adopted National Construction Code to independent cost-benefit assessment before introduction
· implementing consistent state-based guidelines or enforceable standards in relation to construction site management
· moving to risk-based building and plumbing inspections.

	

	


Building regulation plays an important consumer protection role. By addressing the information problems faced by consumers in determining the structural, safety and other characteristics of completed buildings, regulation aims to mitigate against the potentially significant costs of non-compliant or defective building work, such as rectification costs and costs associated with resolving disputes (PC 2004a).

This chapter assesses the impact of local government (LG) administered building regulation on businesses. The next section presents an overview of the legislative framework that governs building and construction activity including the specific role played by LGs. Section 7.2 discusses the impact on business highlighting areas where excessive regulatory burdens are imposed and identifying leading practice approaches to building regulation.
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Overview of the regulatory framework
The legal framework for regulating aspects of building and construction activity is variously outlined in either a specific building Act or provisions contained within more general legislation such as the Environmental Planning and Assessment Act 1979 in New South Wales, the Local Government (Miscellaneous Provisions) Act 1960 in Western Australia and the Development Act 1993 in South Australia. These Acts include provisions on practitioner registration, building inspections, occupation requirements, authorised officers, appeals, record keeping and specific building safety features. Practitioner registration and/or licensing authorities are generally established under such Acts and those authorities are responsible for both registering or licensing suitably qualified building practitioners (including certifiers) and monitoring the quality and standard of services they provide. In some jurisdictions, notably New South Wales, accreditation requirements for building certifiers (private and LG) are covered by a specific Act — the Building Professionals Act 2005 (NSW).
Another key regulatory means by which consumer protection is delivered is through the development and application of minimum building standards which are described in the Building Code of Australia 2011 (the BCA). The BCA covers both domestic and commercial buildings and includes performance-based technical standards pertaining to building structure, fire resistance, access and regress, services and equipment, health and amenity and energy efficiency. Similarly, the Plumbing Code of Australia sets out minimum standards for plumbing work while electricity and gas installations are regulated via specific Australian Standards. Each jurisdiction has adopted (with variation) and referenced the BCA in their respective building regulations. These regulations also outline specific operational requirements with respect to the issuing of building permits, frequency of building inspections, occupancy certificate requirements, regulatory enforcement, fines, building maintenance and appeals mechanisms.
In addition, environment protection legislation is used in most jurisdictions to control issues related to construction site activity with the aim of protecting public health, safety, amenity and the environment. Noise abatement, air and stormwater pollution and builders’ refuse are examples of some of the issues addressed and enforced under state environmental legislation.
Finally, provisions enabling local governments to develop and enforce local laws (including in relation to building matters) and to set fees for services provided to building and construction businesses (such as certifying that buildings conform to the BCA and other relevant standards) are generally found in local government Acts in each jurisdiction (except in South Australia where fees are prescribed under the Development Act 1993). Not all jurisdictions, however, provide scope to make local laws.
While the primary aim of building regulation is to protect consumers from defective building work, inappropriate or excessive regulation can have a significant cost impact on building and construction businesses which may not only be passed onto consumers but may also affect regional economic performance. As an indicator of the significance of the sector and the potential costs of excessive LG regulation, the total value of building approvals in Australia was estimated to be around $75 billion in 2010-11 (ABS 2011e). Though the potential costs are significant, there was little in the way of hard evidence presented to the Commission about the level or extent of costs stemming from building regulation (including that administered by LGs).
The regulatory role of local governments
LGs administer aspects of jurisdictional building and construction laws (except in the Northern Territory where this is a Territory Government function), may have authority to make their own local laws related to building activity and the authority to place conditions on building (or planning) approval. The specific elements of the administrative role played by LGs are listed in appendix K.
In all jurisdictions, formal building approval is needed before most building work can commence. Building approval requires that the development complies with the terms of the planning approval and the building standards prescribed in the BCA (recently subsumed into the National Construction Code) and any other standards adopted by a specific jurisdiction (or individual LG). Building approval can be issued by either LG certifiers/surveyors or (where legislation permits this) a private building certifier/surveyor. As such, regulatory compliance costs are associated with both LG and private certifier/surveyor administration of state-based building legislation. The focus of this study, however, is specifically on LG regulation. While jurisdictions differ somewhat in the processes involved (see appendix K for an example of the typical process in New South Wales), certifying authorities (whether private or municipal/LG) are generally responsible for:

· overseeing the construction work on the site
· ensuring compliance with the relevant conditions of the development approval

· ensuring the proposal complies with relevant standards, codes and local laws

· ensuring that critical stages of the construction have been inspected

· issuing an Occupation (or Final Inspection) Certificate for the building work before the building is occupied or the use of the development commences.

As noted, the provision of certification or surveying services is shared (in most jurisdictions) between municipal/LG and private building certifiers/surveyors who compete for the right to issue building approvals (in some cases in tandem with planning approval) and conduct building inspections (except in South Australia where this function is only carried out by LG certifiers) to ensure compliance with building standards, approval conditions and construction site requirements. Market penetration by private certifiers/surveyors varies across and within jurisdictions. Victoria and major population centres in Queensland and Tasmania rely entirely or predominantly on private sector certification.

LG certification still accounts for a significant share of activity in a number of other Australian jurisdictions. In Western Australia, for example, all building licences and inspections were issued and performed by LG surveyors in 2010-11 (private certification was introduced on 2 April 2012). In New South Wales, 55 per cent of construction (and occupation) certificates were issued by LGs in 2010-11 (NSW DP&I 2012) although the overall figure masked considerable variation across LGs. In South Australia, LG certification accounted for around half of all building rules consents issued in 2009-10. LG surveyors in parts of Tasmania (except Hobart) also accounted for a significant share of certification services.
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The impact on business
Building and construction businesses face both direct and indirect impacts from LG (and private certifier/surveyor) building regulation that provide scope for unnecessary burdens (discussed below) to be placed on those businesses. The main types of direct impacts are outlined in table 7.1 and include:
· fees, charges and levies associated with lodging a building application, obtaining approval for associated activities (such as demolition), and contributing to the operation of jurisdictional building control systems, dispute resolution services and building industry training and long service leave arrangements (see appendix  K)
· procedural requirements in the preparation, submission and provision of sometimes extensive supporting material in order to obtain building approval (such as engineering reports) and occupation certificates

· costs of meeting conditions specified in local laws or within planning and building approvals (such as working hour restrictions, site fencing, refuse disposal and traffic management)

· increased holding costs associated with any unnecessary delays in obtaining building approval or complying with the regulatory framework.

Table 7.
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Sources of building and construction regulatory costs to business

	Cost
	Sources

	Increased costs associated with certifier interactions
	· Supporting documentation needed to accompany building and/or planning application
· Inconsistent enforcement of building laws
· Differences in regulatory processes across certifiers and jurisdictions

	Increased business operating costs
	· Fees for assessing building applications
· Cost of meeting building standards especially those that are inconsistent with the BCA and/or jurisdictional Codes
· Cost of meeting conditions placed on construction site management
· Fees for mandatory inspections
· Fees for enforcing development consent conditions or compliance orders
· Fees for occupancy permit/certificate of final inspection

	Lost business opportunities
	· Opportunity cost of delays in obtaining building approval and/or occupancy permit/certificate of final inspection


Importantly, while direct costs such as building application fees, charges related to construction site management and levies for managing building control systems will initially be paid by building companies in most instances as the contracting agent, the ultimate burden of these costs will be shared between builders and end-consumers depending on the prevailing supply and demand conditions.

Overlaying the direct impacts are the indirect impacts, including those arising from: complex, inconsistent and unpredictable regulatory frameworks; and intra- and inter-jurisdictional differences in administration and regulatory processes. These add to the risks and compliance burdens faced by business and non-business ‘users’ of the building and construction regulatory system.

Although both direct and indirect costs are linked to LG regulation, those costs are ultimately the combined result of overarching state building legislation and regulations, the manner in which LGs apply those jurisdictional building laws and the nature of competition for building approval services in each jurisdiction. In commenting on the genesis of compliance costs that arise from building and construction regulation, the New South Wales Department of Planning and Infrastructure (pers. comm., 29 June 2012) said that with respect to problems such as inconsistency and uncertainty:
These problems are symptoms of a number of complex and varying issues relating to building control including issues associated with a performance-based building code, a competitive certification environment, integrated planning and building systems and practitioner competency. NSW has an opportunity to address some of the identified issues via its Planning System Review.

Building Codes Queensland (pers. comm., 21 March 2012) provided a more specific compliance cost driver in referring to potential regulatory ‘creep’ (e.g. where building related matters are included in planning schemes). It said:

This means similar building matters are required to be assessed under a local planning instrument and also required to be assessed under a building development approval. This duplication of process can result in uncertainty and increased cost of compliance with building laws, multiple application fees and costly delays for the building development sector.
Excessive regulatory burdens on business

In comparing the burden of LG building regulation processes across states, it is important to recognise that building approval systems differ across those jurisdictions. In particular, states operate (to varying degrees) integrated planning and building systems whereby the assessment of certain proposals incorporates planning considerations as part of the building approval process. In New South Wales and South Australia, for example, planning and building issues are covered under a consolidated Act and this facilitates the consideration of building issues (either before, during or post construction) as part of the development assessment process. Those state systems are also characterised by separate independent statutory bodies and government agencies who are responsible for certifier accreditation and the licensing, auditing and disciplining of building professionals.
In Victoria, Tasmania and Queensland, on the other hand, planning and building issues are dealt with under distinct Acts with a separate authority (the Building Commission, Workplace Standards Tasmania or the Building Services Authority respectively) responsible for regulating all aspects of building professional conduct (including certifiers, builders and tradespersons). While not in the scope of this study, the building system operated by the ACT Government stands out in that a single regulatory authority (ACTPLA) is responsible for administering all aspects of the planning and building regulatory regime. This approach could be argued to provide the most integrated, responsive and efficient building and planning control system of any Australian jurisdiction. (A listing of relevant legislative instruments applicable in each jurisdiction is provided at appendix K.)
The differences in building (and planning) regulatory systems has implications for a range of building outcomes including the time taken to assess building applications and the basis on which construction sites are regulated. Where the differences result in higher costs to businesses without commensurate additional benefits, the regulatory burdens are excessive and unnecessary.
In addition, the degree of competition for building certification services also varies across jurisdictions and this has consequences for both the compliance cost burden associated with regulation and the quality of building outcomes. As mentioned, private certifiers play a significant role in the market for building approval services in most jurisdictions. Reflecting the benefits of a more competitive environment, building and construction firms operating in those jurisdictions should incur lower compliance costs (via lower fees and charges or less lengthy building approval delays) from permit and inspection requirements than in jurisdictions where competition from private surveyors is less pronounced. A relatively recent comparative study of Australian building regulatory regimes (van der Heijden 2008) appears to confirm the beneficial impact of private certification. On the basis of interviews with a broad cross-section of building industry participants:
… it was learned that private certifiers are able to provide a more cost-effective, faster, more specialised, more client-friendly, and more available service. Their fees are negotiable and private certifiers seem to have a more businesslike attitude than their public counterparts. (van der Heijden 2008, p. 161)
Of interest, that study also reported that the introduction of private certification had led to a fragmentation of the certification market with private certifiers generally involved in larger developments (such as commercial works) and the higher end of the domestic market leaving LGs to assess smaller (less profitable) developments such as the lower end of the domestic market (van der Heijden 2008). This observation is also relevant to the issue of LG cost recovery from building services discussed below. 
The submission to this study by the Australian Institute of Architects highlighted the outcomes delivered by a competitive certification market in saying:

The benefit of private certification in building regulation compliance is well established, and it has brought about significant time and cost savings for the building industry. (sub. 40, p. 3)

The submission by the Housing Industry Association (HIA) similarly stated:
HIA has observed that where private certification has been implemented in building surveying significant improvements in the time frames for building approval and therefore overall cost of building have been realised. For example, in Victoria, private certification of building saw the process for achieving a building permit for a new dwelling drop from about 24 weeks to a week or less immediately. (sub. 34, p. 11)

But although Victorian building approval times have certainly improved since private certification was introduced, the magnitude of the improvement looks to be somewhat less than that suggested by the HIA. In fact, as reflected in the building approval times shown in appendix K, gross Victorian building determination times in 2010-11 were just over 6 weeks (from application lodgement date to permit decision date which includes delays awaiting further information from applicants).

Anecdotal evidence reinforces the view that the catalyst for reduced building permit approval times in Victoria was competitive pressure from private certifiers rather than additional resources moving into a previously under-resourced service area. Indeed, the introduction of private certification led to a substitution away from local government employment to private surveying.

And in Queensland, a recent discussion paper on ways to improve building certification in that state confirmed that:

After the introduction of private building certification [in 1998], many building certifiers started their own business. This increased competition within the industry, reduced building approval times, and led to competitive pricing and out-of-hours inspections. (Queensland Department of Local Government and Planning 2011d)
However, that discussion paper also raised concerns about probity issues (conflicts of interest) and the standard of private certifier work in Queensland that mirrors alleged problems experienced in jurisdictions such as Victoria. In the Victorian context, a recent report by the Victorian Auditor-Generals Office found:

Ninety-six per cent of [the 401 mainly privately certified] permits examined did not comply with minimum statutory building and safety standards. Instead, our results have revealed a system marked by confusion and inadequate practice, including lack of transparency and accountability for decisions made. In consequence, there exists significant scope for collusion and conflicts of interest. (VAGO 2011, p. viii)
Importantly, however, VAGO (2011) noted that as they did not perform inspections for the permits examined, it was not possible to determine how any issues associated with the building surveyor’s assessment affected a building’s actual compliance with building and safety standards during or after construction. Nevertheless, the experiences in Queensland and Victoria do highlight the benefits of an effective auditing system.
The remainder of this chapter examines cost issues in more detail and, where possible, points to leading practices either operating in one or more jurisdictions, in prospect or in place in a context other than LG building regulation. Cost arising from the following issues are examined:

· differences in the method of setting fees for assessing building applications
· substantive variations in building standards (from those prescribed in the BCA) across both LGs and states
· the regulation of construction sites through local laws and/or conditions placed on planning/building approval
· delays associated with obtaining building approval 
· differences in inspection regimes.
Building application assessment fees

All jurisdictions allow the charging of fees (by both LG and private certifiers/surveyors) to cover all or some of the costs associated with ensuring that building, plumbing and construction activity complies with regulatory standards. These fees represent the main direct administrative cost faced by building proponents and can be charged for the assessment and issuance of a certificate or permit, mandatory inspections, occupancy certificate or permit and/or certificate of final inspection. A fee (and/or bond) covering inspection of possible damage of LG assets (roads, footpaths and drains) before and after building work may also be imposed. In addition, a range of levies for long service leave payments, building industry training and regulatory administration and dispute resolution services may be collected by LGs on behalf of statutory authorities. Amounts vary from one jurisdiction to the next with payment required before building permits or construction certificates can be issued (see appendix K).
The basis for imposing these fees, and the range of items that incur some type of fee, charge or levy, differ between jurisdictions and between local authorities within most jurisdictions (table 7.2). Fees may be set as a fixed charge or vary according to either construction cost or gross floor area. As such, variable fee setting approaches act as (imprecise) proxies for the scale and complexity of a project and hence the resource effort required to assess them. Unlike private sector certifiers, most LGs do not base building approval fees on the actual time taken to assess whether proposals comply with regulatory requirements. But current LG charging regimes provide greater certainty than time-based approaches, a point acknowledged by the Australian Institute of Building:
… the benefit of a set fee is that all parties know where they stand, rather than developers and/or builders questioning whether the supposed time taken by council staff for the inspection has been well spent. A set fee can also be easily budgeted for. (sub. DR63, p. 1)
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Nature of building permit fee setting by jurisdiction, 2010-11

	Jurisdiction
	Fee basis
	Fee nature

	NSW
	Set by LG


	Based on cost of works (domestic)

Based on floor area (commercial/industrial/retail)

	
	Set by private building certifiers/surveyors
	Market rates

	Victoria
	Set by LG
	Based on contract value or floor area

	
	Set by private building certifiers/surveyors
	Market rates

	Queensland 
	Set by LG
	Based on cost of works

	
	Set by private building certifiers/surveyors
	Market rates


	Western Australia
	Legislated LG fees
	Based on estimated construction cost:
· Residential (Class 1 and 10) 0.35%

· Commercial 0.2 % plus 0.2% training levy plus $41.5 Building Registration Board levy

	South Australia
	Legislated LG fees


	Based on floor area:
· Fee calculated as 0.0023 times construction index times prescribed floor area times complexity factor

	
	Set by private building certifiers/surveyors
	Market rates

	Tasmania
	Set by LG

	Based on floor area (eg. Derwent Valley)
Based on value of works (eg. Southern Midlands)

	
	Set by private building certifiers/surveyors
	Market rates


Sources: LG websites.

Most jurisdictions allow LGs to set their own fees. The exceptions are Western Australia and South Australia where fees are prescribed in legislation. Given that LGs in South Australia compete with private certifiers for building approval work, a prescribed fee has implications for the nature of competition and the costs faced by businesses. In particular, private certifiers in South Australia set their own fees and have flexibility to compete with LG surveyors on price (and service) characteristics. As a result, the share of private certification has increased dramatically in recent years to more than 50 per cent in 2009-10. The New South Wales Department of Planning and Infrastructure (pers. comm., 27 June 2012) commented specifically on the impact of regulated LG fees in jurisdictions where private certifiers compete for the same work:

In states where private building approvals are available (in addition to LGs) the idea of setting LG fees or setting fee criteria for building approvals that would apply only to LG is not appropriate as this would provide a competitive advantage to private operators who would not be subject to fixed fee regime. However, a consistent approach to fee setting methodology (including estimation of construction costs) applicable to both public and private operators may be useful.
LGs in New South Wales, on the other hand, are able to set building service fees independently and this has provided much greater scope to compete with private sector certifiers. Indeed, a submission by private certifying company ACROCERT raised competitive neutrality issues in suggesting that New South Wales LGs were cross-subsidising building regulatory services from other LG revenue sources:

Many councils are also able to keep certification service fees and charges to a minimum because they can supplement service provision from consolidated revenue and not charge the full costs associated with providing certificates and conducting inspections. (sub. 2, p. 8)

The submission by the Australian Institute of Architects appears to support the view that LG certification is generally less expensive than private practitioners:

The time savings and advisory function of the private certifier in achieving compliance are considered by the industry to be generally worth the additional cost over public certification — hence the growth of this service industry. (sub. 40, p. 3)

ACROCERT also pointed to higher educational, accreditation and other requirements for private certifiers which placed them at a competitive disadvantage to LG certifiers. As well as higher qualification and experience requirements in New South Wales, private certifiers must also pay a $1500 annual accreditation fee (compared to a $250 accreditation renewal fee for council certifiers) and are subject to potential fines and compensation payments arising from professional misconduct which do not apply to council accredited certifiers. From 1 March 2013, all persons seeking new (not renewal of) accreditation as a building certifier in New South Wales will be subject to the same accreditation requirements. However, council certifiers accredited before 1 March 2013 can continue to work under their existing accreditation certificate.

To the Commission’s knowledge, LG and private certifiers are subject to the same licensing/accreditation requirements in most other jurisdictions. The exceptions are South Australia where private certifiers are required to have eight years of experience and be fully accredited and registered (while LG building officers have varying qualification requirements depending on the nature of work) and Western Australia where private certifiers did not operate in 2010-11). The only exception is professional indemnity requirements. Accordingly, ACROCERT contended that:

… it should not come as any surprise to find that private certifiers [in NSW] charge more for their services than council certifiers and, as a result, councils currently enjoy the largest share of the market. (sub. 2, p. 10)

Importantly, LG authorities are covered by the competitive neutrality provisions of the National Competition Policy and Related Reforms Agreement (COAG 1995). Under the Agreement, government businesses, whether Commonwealth, state or local, are required to operate without net competitive advantages over other businesses as a result of public ownership unless there is a demonstrated public benefit. A related agreement, the Competition Principles Agreement, requires each jurisdiction to establish effective complaints processes to deal with issues like those raised by ACROCERT.

Returning to the issue of fee setting, most jurisdictions require fees (in general) to be set to recover the actual cost to LG of providing the service. The exception is Tasmania where fees do not need to be fixed by reference to the cost to LG (sub. 27, p. 9). But while LGs may seek to fully recover costs, the basis for charging certification fees has little in common with actual costs and instead relies on perceived cost drivers such as floor area and construction cost. Results from the Commission’s survey of LGs appear to confirm this inconsistency with cost recovery for building services around 65 per cent on average. New South Wales and Queensland had the highest level of cost recovery (72 and 73 per cent on average) and South Australia the lowest (43 per cent). The low South Australian figure may reflect the prescribed fee constraint in that State and/or that South Australian LGs are required to perform a number of building functions that are considered community services but which are provided without charge.
Stylised examples of building application fees across jurisdictions are presented in box 7.1 with detailed costings for selected councils shown in appendix K. As well as highlighting the significant variation in fees within and across most jurisdictions, the examples suggest that the legislated fees used in South Australia and Western Australia generally result in lower application fees (for residential buildings in the case of South Australia and commercial/industrial buildings in the case of Western Australia) compared to other states. While business compliance costs are lower in these two states, this does not mean that legislated fees are a more efficient means of charging for certification services than the alternatives.

Given that many LGs are not recovering costs, this suggests the potential for inefficient cross-subsidisation between building applications for different building types and/or between building and non-building revenue sources. One prominent hypothetical example would be where a project home builder is constructing single residential detached dwellings according to an identical or similar design in different locations. Under current LG fee regimes, that builder would be charged the same fee for each application even though the initial application would largely determine compliance with relevant building standards (siting issues aside).
A move to efficient time-based charging would lead to considerably lower compliance costs in this situation. Concomitantly higher costs would be imposed on more differentiated and/or more complex building developments. To be consistent with good regulatory practice, fees should typically recover the efficient administrative cost of processing building applications. Issues relevant to the efficient recovery of costs were analysed by the Commission (PC 2001) and some of the main points are presented in chapter 4 of this report.
The importance of setting charges efficiently was recognised by participants to this study including Brisbane City Council which supported the concept of time-based-charging:

A fee model that allows a fee to be imposed based on the actual time taken to perform the required building certification and ancillary administrative functions may reflect a true ‘user pays’ approach providing for an equitable apportioning of the cost of service provision. (sub. DR64, p. 6)
Others warned against the risks of unintended consequences from a move to time-based charging regimes. In particular, the Queensland Government argued:

Charging regimes for building applications that are based on time may result in longer approval times as the local government is not encouraged to quickly assess applications. (sub. DR51, p. 1)
However, the Commission considers that competitive pressure from private certifiers will mitigate the risks of LGs using time-based charging as a means to raise more revenue and, as a consequence, extend approval times. The constraint imposed by statutory time limits on processing times is also a relevant consideration here.
While charging regimes could be more efficient, fees account for a small share of total construction costs (box 7.1). Fees would represent a higher share of a builder’s profit margin but the impact will depend on the extent to which building application fees are passed on to end consumers. This will depend on market conditions and the nature of the project with standardised developments less likely to provide scope for pass-through than customised/one-off designs.
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Stylised examples of building consent application fees

	Background

The building application fees presented below are based on stylised examples of residential and commercial/industrial building projects across LGs (see appendix K) in order to provide a sense of the variability in fees charged. In the case of a single residential dwelling, the criteria applied to determine the cost of obtaining approval are a floor area of 200m2 with a construction cost of $300 000 and minimum mandatory inspection requirements where these apply. With respect to commercial/industrial buildings, the criteria applied involves a building with a gross floor area of 5000m2 with a construction cost of $1 million and minimum mandatory inspection requirements where these apply. The results are hypothetical in that they refer to the fees that would apply to a proposed building which met the floor space and financial criteria noted above not whether an actual building which matched these criteria had even been approved.
The information was drawn from LG websites (where fees were available) or by phoning individual LGs who provided building certification services. Given that a number of LGs (especially larger ones) in jurisdictions such as Victoria and Queensland no longer provide certification services this narrowed the available sample to smaller rural and regional LG areas. Hence, while LGs from all states were chosen randomly, the comparisons are not representative.
Importantly, as many LGs impose the same fee across a range of construction costs or floor areas, the fees shown below may well be the same for a different set of criteria. In addition, the Commission has only estimated fees across a relatively small sample of LGs and this means that care needs to be exercised in drawing inferences from the results. That said, the results are indicative of the variability of building application fees across LGs. The exceptions are South Australia and Western Australia where fees are regulated and all LGs charge the same fee.
Single Residential Dwelling

Of the sampled New South Wales LGs, Blacktown City Council had the lowest fees in 2010-11 at $1240 inclusive of all mandatory inspections (equivalent to 0.4% of the total construction cost) and the occupancy certificate. By comparison, fees imposed by Mosman Council were nearly three times higher at $3250 (1.1% of the total construction cost).

In Victoria, (where LG authority surveyors issued just 14 per cent of building permits in 2010-11), the lowest fees were recorded by Wyndham Council at $750 (equivalent to 0.2% of the total construction cost) while the highest was imposed by Monash Council at $1350. In terms of transparency, all sampled Victorian LGs used a single fee rather than separate fees for the application, inspections and occupancy certificate.

	(continued next page)


	


Do not delete this return as it gives space between the box and what precedes it.
	Box 7.1
(continued)

	Queensland LGs imposed multiple fees which included a lodgement fee, a plumbing assessment fee and plumbing inspection fees. Tablelands Shire Council had the highest overall fee at $1919.75 (equivalent to 0.6% of the total construction cost) while Cairns Regional Council had the lowest combined fee at $1395.2.
All Western Australian LGs charged $1050 for a building license (equivalent to 0.35% of the total construction cost).

All South Australian LGs charged $504 for building rules consent (equivalent to 0.1% of the total construction cost).
Tasmanian residential building (and plumbing) permit fees ranged from $813.2 at Sorell Council to $1800 at Southern Midlands Council.
Commercial/Industrial Building

Results for New South Wales reveal that the City of Newcastle had by far the lowest fees at $2080 while Mosman Council again had the highest fees at a minimum $12 475 (plus inspection charges).

Victorian commercial/industrial fees ranged from $1750 at Wyndham City Council to $6600 at both Knox City Council and Greater Shepparton City Council.

Charges by Queensland LGs ranged from being discretionary at Cairns Regional Council to a minimum of $18 788.50 (plus plumbing fixture charges) at Rockhampton Regional Council.

All Western Australian LGs charged $2000 for a commercial/industrial building licence.

All South Australian LGs charged $11 150 for commercial/industrial building rules consent.

In Tasmania, the lowest commercial/industrial fees were charged by Devonport Council and Kingborough Council with minimum charges of $274 and $355 respectively plus variable inspection charges. Derwent Valley Council was by far the most expensive charging a minimum $25 040 plus inspections.

	Sources: Derived from LG fee schedules (see appendix K).

	

	


Consistent with leading practice 4.3, local government charging regimes for assessing building applications should be based on the efficient recovery of administrative costs. This would avoid potentially inefficient cross-subsidies between different types of building applications and between building and non-building revenue sources. It would also enable LGs to devote greater resources to assessing building applications and should reduce processing times and the associated delay costs faced by builders.
Hence, the Commission considers that observed differences in current fee setting approaches or moving to time-based charging are unlikely to significantly impact on building activity (either by discouraging projects or encouraging substitution between or within jurisdictions) and nor would they be significantly affected if fees were raised to fully recoup regulatory administration costs. In turn, raising fees to recover efficient costs would enable LGs to devote greater resources to assessing building applications and should reduce processing times and the associated delay costs faced by builders.
Building standards
As noted in chapter 6, although issues of general regulatory interpretation featured prominently among business concerns regarding compliance cost issues, the main criticisms were directed toward:

· inconsistencies in on-site technical requirements with LG interpretation of performance-based standards contained in the BCA creating uncertainty and distorting on-site work practices (especially in non-residential construction where there is more extensive use of performance-based standards and less similarity between projects)
· differential enforcement or non-enforcement of regulations contained within the BCA. For example, the National Tourism Alliance (sub. 28, p. 3) noted different requirements for Class 2 and 3 buildings within the BCA led to lower building costs for Class 2 buildings. The Alliance pointed to concerns that LGs have not effectively enforced building code regulations after construction has been completed and have ignored the practice of conversion of Class 2 buildings to short term accommodation
· the cost of complying with technical standards in variance to those contained in the BCA. Under the Intergovernmental Agreement on the BCA, jurisdictions are, among other conditions, able to vary standards based on particular geographical, geological or climatic factors, as defined in the BCA
· inconsistent construction site management in a number of areas including environment impacts, energy efficiency, public safety, traffic management and asset protection (see below).
In terms of quantifying the magnitude of the associated compliance costs, a recent cost-benefit study by the Australian Building Codes Board (ABCB) looked specifically at local government regulations that exceeded the minimum building standards of the BCA and concluded that ‘such interventions significantly impact on housing affordability and the analysis suggests that many of the issues regulated would be best be left to market mechanisms’ (ABCB 2008, p. 1).

A non-exhaustive list of sixteen interventions was identified (see table 7.3) relating to increased ceiling heights, reduction of external noise, improved access for people with a disability and more stringent energy and water efficiency requirements. Cost increases of between one and 14 per cent were identified with a total increase in construction costs of around $66 million per year across the nine interventions subject to detailed analysis.

Moreover, the interventions specific to residential housing (increased room sizes, ceiling and floor heights, circulation dimensions and termite protection) resulted in a cost increase of around $21 000 per house, or 6.4 per cent of construction cost. Interventions related to residential apartments buildings (including increased ceiling heights, room sizes, lift requirements and fire ratings of exit doors) added 10.8 per cent to construction costs.

Business also raised concerns regarding perceived overlaps and interactions between standards set at the jurisdictional or national level (such as in relation to environmentally sustainable building design issues, noise regulations, accessible housing and occupational, health and safety). For example, the Business Council of Australia referred to noise and environmental regulation:

The lack of legislative and administrative coordination between state and local government jurisdictions can impose significant and unnecessary burdens on industry through inconsistent, overlapping and conflicting regulation. The following examples demonstrate some of the ways in which this is occurring.

· One company describes an instance where local government processes have crept into the remit of state government in regards to noise and environmental management at a refinery site. This has led to similar regulation being imposed at both the state and local levels resulting in additional complexity, time and cost for the associated business. (sub. 38, p. 1)

The HIA also commented on the issue of standards (specifically with reference to sustainability requirements such as sensitive urban design, best practice storm water drainage, universal design, energy and water efficiency, and material selection) in a number of Melbourne LGs. Noting the absence of any formal legislation or regulation in the area, the HIA said ‘Councils are increasingly adopting policies and standards that exceed or pre-empt national and state building codes.’ (sub. 34, p.  13). Commenting on the need for state-based guidelines referenced through legislation to address this issue, the HIA provided examples of the consequences of the current ad hoc approach:

Table 7.3
Selected local government building interventions above requirements specified in the Building Code of Australiaa
	Jurisdiction
	Building Type 
	Standard 
	% cost increase
	Annual cost increaseb

	NSW
	Residential buildings and serviced apartments
	Acoustic privacy, ceiling heights 
	4.12%
	$26.4 million

	NSW
	Class 2 Dwelling (Apartments < 4 levels)
	Adaptable housing for people with a disability 
	1.53%
	$8.5 million

	NSW
	Child Care Centre (1 storey)
	Increased amenity, fire safety 
	4.60%
	$0.2 million

	NSW
	Dwelling House Development (Apartments < 4 levels)
	Ceiling heights, location and size of balconies, aircraft noise attenuation, energy efficiency and building design, water heaters, dual flush toilets, water saving devices, building materials and whole of life termite protection 
	6.40% 
	$2.1 million 

	NSW
	Mixed Use Premises (3 storey block of flats)
	Ceiling heights, solar design and energy efficiency, noise attenuation, access for disabled people, and rainwater tanks for gardens, car washing, toilet cisterns and washing machines 
	13.62% 
	$2.1 million

	NSW
	Residential Flat Buildings (Mixed use Premises, 3 storey block of flats)
	Ceiling heights, room sizes, requirements for lifts, noise attenuation, number of exits, fire rating of exit doors, widths of corridors, orientation, and location of windows 
	10.82%
	$21.0 million

	NSW
	Development Control Plan –Bushfire Protection
	Sprinkler systems and other protective measures 
	Not calculated
	Not calculated

	NSW
	General Development Guidelines
	Energy efficiency, hot water systems, rainwater tanks, access for disabled people and adaptable housing 
	4.05%
	$0.8 million

	TAS
	Bushland Management Schedule
	Protection from bushfire 
	Not calculated
	Not calculated

	VIC
	Planning Scheme requirements
	Energy and water efficiency 
	Not calculated
	Not calculated

	QLD
	Residential design – single unit dwelling code
	Location and size of balconies, verandas and decks 
	Not calculated
	Not calculated

	QLD
	Rainwater tanks for bushfires
	Protection from bushfire 
	Not calculated
	Not calculated

	SAc
	Development Plan 2003
	Older and/or disabled persons requirements 
	Not calculated
	Not calculated

	SA
	Apartment Building – Multi storey apartments
	Ceiling heights, minimum floor areas, other amenity issues 
	0.93%
	$1.0 million

	WA
	Planning Scheme – Development and design policy
	Universal access, noise transmission between dwellings, external noise, natural light and energy efficient design 
	Not calculated
	Not calculated

	WA
	Health Local Law, room size
	Ceiling height, minimum floor area
	1.59%
	$3.9 million


a(Only nine of the sixteen interventions subjected to cost-benefit analysis are referred to in the text. b This column refers to the total cost increase per year across all building developments in the LG area. c While there are requirements in South Australia for disability access to apartment buildings, these are not specific to LGs and are rarely invoked due to presales of most residential buildings.

Source: Australian Building Codes Board (2008).

The requirements are difficult to satisfy as they are often applied at the planning permit stage before the house design has been finalised and an energy rating has been produced. Also, clients haven’t yet decided on products, materials, fixtures and fittings that councils request be included in sustainability assessments. (sub. 34, p. 13)

The Australian Institute of Architects similarly lamented the costs of ad hoc LG involvement in building design that were imposed on builders and professionals trying to gain knowledge of differing requirements across LG boundaries. It too called for state or even national guidelines and the application of cost-benefit analysis to assess the regulation:
The Institute believes that local governments use planning rules to regulate what are essentially building regulation matters. Often, these activities are couched as sustainability initiatives. However, no matter how well intentioned, regulating sustainable building practices and in particular, the type of appliances and fixtures for use in a local government area, is a failure of the system. That local government … feels the need to regulate matters unrelated to land use, demonstrates a lack of current building regulations response to community aspirations. Mandating the inclusion of solar hot water systems, or rainwater tanks for example, ought be a state/territory or nationwide measure, not a piecemeal local government initiative.
Sustainability initiatives at a state/territory (or national) level have regulatory efficiency, and all parties know what is expected and can plan for such measures. There is an inevitable cost to business of ad hoc regulation in this field by local government.
These local government introduced requirements are examples of regulatory ‘creep’ that are not subject to a Regulatory Impact Statement type evaluative process – meaning that there is no cost benefit analysis to justify the regulation. (sub. 40, p. 2)
The findings of previous Commission inquiries such as that into The Private Cost Effectiveness of Improving Energy Efficiency (PC 2005) reinforce the dangers associated with piecemeal policy approaches in dealing with issues such as sustainability and energy efficiency. Significantly, the Commission found that:
There is considerable uncertainty about the extent to which building standards have reduced energy consumption and emissions. In addition, it is doubtful that the net financial benefits predicted in regulation impact assessments have been achieved in practice. The limited available evidence suggests that the costs of current standards have been much higher than were predicted. (PC 2005, p. 232)
The importance of eliminating variations in building standards (including those that are created by LG planning systems) has also been recognised at an inter-jurisdictional level with the COAG Reform Council noting that:

The key outstanding issues in building regulation reform are;
· the ongoing elimination of variations to the BCA; and
· the interaction of building regulation under the BCA and regulation of building outside the BCA, including through local government planning processes. (2009, p. 46)
In Queensland, the Sustainable Planning Act 2009 and Building Act 1975 both limit the ability of LGs to introduce variations to the BCA. Where a variation is inconsistent with the BCA or the Queensland Development Code it has no effect. In addition, a requirement for the relevant Minister to approve changes to LG planning instruments provides an opportunity to remove provisions that relate to building issues. And with specific reference to sustainability issues, the introduction of standardised legislative instruments (in particular, the Queensland Development Code Part 4.1 Sustainable Buildings) means there are no LG variations relating to sustainability. This has provided jurisdictional consistency and represents a climate-specific incremental change compared to the base requirements of the BCA.

Similarly, Victoria operates a gateway model (a requirement placed on all jurisdictions under the intergovernmental agreement for the operation of the ABCB) to scrutinise amendments to municipal planning schemes which might seek the introduction of different standards by LGs. This model includes a requirement for Ministerial authorisation for a planning scheme amendment to be prepared, as well as Ministerial approval of the amendment. From a governance perspective, this approach would at the very least provide a level of consistency in the application of new regulatory standards.

In Western Australia, the Building Act 2011 (which came into effect on 2 April 2012) places limits on the ability of LGs to impose building standards in conflict with the National Construction Code. In particular, NCC standards prevail over standards in town planning schemes. This has applied to proposed new planning schemes and new local laws since 2005. There is also a requirement that the Departments of Planning and Local Government refer any inclusions of standards in planning schemes or local laws to the Building Commission. 
A robust evaluation of the costs and benefits of different building standards to those agreed through the ABCB as a pre-requisite to the introduction of a different standard would also be an effective means of reducing the compliance burden on business. This regulatory impact statement (RIS) approach is in fact adopted by the ABCB itself in considering potential amendments to the Code. The submission by Master Builders Australia supported this approach:
Master Builders believes that the application of the BCA by local government should be transparent. Local Government should develop their own RIS processes to justify any deviation from the BCA. (sub. DR62, p. 5)
However, to address potential conflicts of interest involved with LGs performing and/or contracting out cost-benefit assessments, responsibility for commissioning those studies would be best left with the relevant state government department. The cost of obtaining these independent assessments could then be passed back to the LG requesting the change. Alternatively, state governments could establish a gateway model similar to that employed in Victoria which requires Ministerial assessment and approval before LGs can impose different building standards.
LEADING PRACTICE 7.1
A gateway approach (similar to that used in Queensland, Victoria and Western Australia) to scrutinise proposed building standards that are inconsistent with either the National Construction Code or relevant jurisdictional Development Codes guards against potentially costly requirements being imposed by local governments.

Construction site management

All states have enacted jurisdiction-wide legislation and/or enabled LGs to develop local laws or impose conditions on planning/building approval that are designed to manage the impact of building activity on public health, safety, amenity, the environment and community assets, such as roads and footpaths (table 7.4). While these regulations may provide community benefits, the concern for this study is whether or not those benefits are delivered cost-effectively and whether all the costs imposed on business are necessary to deliver the benefits sought.

Table 7.4
Legal basis for construction site regulation by jurisdiction
	Jurisdiction
	Construction site management regulation

	NSW
	Planning approval with guidelines provided by State Government

	Victoria
	State legislation (Environment Protection Act 1970, Occupational Health and Safety Act 2004) and local-laws

	Queensland
	By-laws/Sustainable Planning Act


	Western Australia
	By-laws/various State legislation (EPA, OHS, LGA)/State policies

	South Australia
	Occupational Health Safety and Welfare Act 1986, Environment Protection Act 1993, LG requirements for public realm activity

	Tasmania
	Various State Legislation (LUPAA, LGA, Building Act 2000 and Regulation) and Planning approval (stormwater)


Sources: Regulatory authority websites.
Importantly, observed differences in the nature and administration of construction site regulations within and across jurisdictions can reflect a host of factors including differences in the physical environment (including density), environmental protection issues, resource availability, climate, community preferences and, as a result of these factors, the priorities set at the local level. Commenting on the reasons behind differences in regulatory application across LGs in south east Queensland, Brisbane City Council (BCC) noted: 
Minimum outcomes will be similar however specific focus may be different. For example, BCC provides a higher level of regulation focus on erosion and sediment control issues (water contamination) associated with building sites than most other local authorities in Queensland. (sub. 26, p. 6)

From a business perspective, differences in construction site regulation can have significant cost impacts. These stem from both the need for building firms to meet higher standards (perhaps higher than necessary) in some jurisdictions or LG areas and the compliance breaches that flow from uncertainty about the applicable law. Moreover, building and construction businesses may face comparatively higher costs than other sectors because they are more likely to have dealings across multiple LGs and, for some larger firms, multiple jurisdictions (VCEC 2010).

Importantly, the magnitude of the costs imposed on business will depend on the degree to which construction site regulations are enforced. Consistent with widespread resourcing constraints reported by many LGs, anecdotal evidence indicates that some builders simply ignore the regulatory requirements. In other words, the actual compliance costs from such regulation may not be as great as suggested by building industry interests. Equally, the amenity of communities may be being compromised.
In terms of quantifying the magnitude of the associated compliance costs, Victoria’s system of building site regulation was a component of a recent comprehensive review of local government regulation in Victoria (VCEC 2010). A survey of 30 Victorian LGs undertaken in 2008-09 to inform that review found an extensive range of local laws used by the majority of Victorian LGs responding to the survey. Local laws were most prevalent in areas related to:

· storm water, asset protection (100 per cent of responding LGs)

· hoardings (86 per cent of LGs)

· site fencing and identification, builders’ refuse, sanitary facilities, cranes and towers (71 per cent of LGs)

· noise, working hours limits, gantries, cover on the road (57 per cent of LGs)

· sustainability (43 per cent of LGs).

The compliance costs associated with the substance of these local laws alone was estimated to be $116.8 million in 2008-09 (compared with $25.4 million in LG administrative costs mainly for building inspections and $7.3 million in delay costs mainly for property information requests). To put this figure in perspective, it represented 0.6 per cent of the total value of building work in Victoria in 2008-09 (Allen Consulting Group 2010a). Spread across the 98 113 building permits issued in that year, compliance costs averaged around $1190 per permit.

Compliance costs in respect of domestic (mainly residential) building work accounted for 60 per cent of the total with builders refuse ($43.3 million), site fencing and identification ($17.5 million), asset protection ($7.0 million) and hoardings, signs and awnings ($2.0 million) the most significant components. For non-domestic construction (including commercial, industrial and office work), the local laws associated with the greatest compliance costs were: noise and hours of operation ($25 million); hoardings, signs and awnings ($6.1 million); site fencing and identification ($5.5 million); parking ($4.8 million); asset protection ($4.3 million; and builders refuse ($0.8 million).
As mentioned earlier, building and construction businesses may face comparatively higher costs than other sectors (from local law variation) because they are more likely to have dealings across multiple LGs (VCEC 2010). While the costs per business may be small, the aggregate cost across all building and construction companies can be quite large. For example, VCEC (2010) estimated that reducing compliance and delay costs in the three local laws of most concern to business (working hours, site-fencing and LG asset protection) would amount to between $5.2 million and $11.8 million per year in Victoria alone.
In contrast to the broader focus of the VCEC study, the Commission’s nation-wide survey of LGs only looked at variations in the prevalence of local laws related to construction site management. In that regard, Commission’s survey results (table  7.5) showed greater consistency (compared to the VCEC findings) in the availability and use of regulatory measures to manage construction sites across all jurisdictions (although the lower response rate to the Commission’s survey means the results need to be treated with some caution).

Basis of construction site regulation

LGs in New South Wales, South Australia and Tasmania are limited in their ability to enact local laws relating to building and construction. In these jurisdictions, the regulation of construction site management issues (such as noise abatement, air and stormwater pollution and builders refuse) are addressed and enforced under state legislation (in particular, environmental protection legislation). In principle, this should provide for greater consistency within those jurisdictions on building and construction related matters and may leave no authorised regulatory role for local LG (where they are not delegated to enforce the legislation).

Table 7.5
Construction site regulation

Per cent of local governments using regulatory measurea
	Regulatory measure
	NSW
	Victoria
	Queensland
	Western Australia
	South Australia
	Tasmania

	LG asset protection
	92
	100
	75
	67
	89
	100

	Site fencing/identification
	92
	92
	100
	67
	78
	100

	Demolition activities
	92
	92
	75
	67
	67
	100

	Builders refuse
	92
	100
	75
	89
	67
	100

	Sanitary facilities
	92
	100
	50
	89
	67
	100

	Noise/hours of operation
	92
	92
	100
	89
	78
	100

	Tree preservation
	92
	100
	100
	78
	78
	100

	Storm water
	92
	92
	75
	78
	56
	100

	Air pollution
	92
	92
	75
	89
	56
	100

	Hoardings/signs/awnings
	92
	92
	100
	78
	78
	100

	Cranes and towers
	83
	92
	50
	78
	67
	100

	Road occupation
	92
	100
	75
	78
	78
	100

	Parking
	92
	92
	75
	78
	67
	0


a LG responses by State are NSW (12), Victoria (12), Queensland (4), WA (9), SA (9) and Tasmania (1).

Source: Productivity Commission survey of local governments ‑ building and construction survey 
(2011-12, unpublished).
In New South Wales, issues relevant to environmental discharges (air quality, noise, water pollution and waste management) are dealt with under the Protection of the Environment Operations Act 1997 (see chapter 11). Most construction sites are regulated by LGs typically through conditions placed at the planning approval stage (such as requirements for an environmental impact management plan) and the compliance process during the construction phase. This case by case approach allows for greater flexibility in tailoring regulation to specific circumstances but also provides for more discretion by LG officers and hence greater regulatory variability and possibly less transparency (at least compared to local laws). According to the HIA, such flexibility has actually led to uncertainty regarding regulatory responsibility, particularly where private certifiers act as the certifying authority (the case in 40 per cent of construction certificate approvals):
… in NSW local government’s … retain responsibility for ‘offsite’ activities, for example damage to public property, noise controls, sediment and erosion controls or water pollution. These responsibilities fall under the local government’s public responsibility. However, the exercise of these functions is poorly managed by many local councils. They have taken on a ‘policeman’ role focused on both the building work ‘on and off site’ and of the work of the accredited certifier.
This ultimately plays out in costs being added to the process, whether through fines or levies. For example, Parramatta City Council and Ryde City Council each have a policy of charging an ‘Environmental Enforcement Levy’, which covers the costs associated with potential investigations of complaints or conducting audits linked with development under construction or after completion, regardless if the site is or was under control of a private certifier. This policy assumes the applicant/builder will carry out activity that is non-complying with the development consent.
Builders are often faced with fines for infringements outside their construction site. The structure of penalty infringement notices is that once issued they cannot be unissued by a local council. However HIA has numerous examples where the builder can show evidence that another party was responsible for the infringement – such as waste or sediment control. The complexity of fighting these penalties means that many simply pay the fine. (sub. 34, p. 12)
However, the NSW government does issue guidelines recommending construction site practices that address noise, waste management and air quality. In relation to (non-domestic building) construction noise, for example, recommended standard hours of construction work are 7.00 am to 6.00 pm Monday to Friday, 8.00 am to 1.00 pm Saturday with no work on Sundays and public holidays (NSW Department of Environment and Heritage 2011).

South Australia similarly uses the Environmental Protection Act 1993 to issue construction industry codes of practice (dealing with issues like stormwater pollution) and advisory notes (regulating working hours to deal with construction noise). By way of example, the recommended standard hours of construction work are more liberal than in New South Wales allowing work from 7.00 am to 7.00 pm Monday to Saturday but no work on Sundays and public holidays (Environment Protection Authority SA 2011). 

In contrast to these ‘recommended’ or ‘voluntary’ approaches, the Tasmanian Environmental Management and Pollution Control Act 1994 (and related regulations) specifies enforceable conditions (and associated penalties) on building site activity such as noise and working hours, air and stormwater pollution. In relation to permitted hours of construction work, the Act allows the most expansive opportunities to undertake construction work with permitted hours from 7.00 am to 6.00 pm Monday to Friday, 8.00 am to 6.00 pm on Saturdays and 10.00 am until 6.00 pm on Sundays and public holidays (see section 53 of the Act).
Western Australian LGs rely on a combination of local laws (in areas like builder’s refuse, site fencing, cranes and gantries in Perth City Council) and a range of State Acts to deal with building issues including:
· noise, air and storm water pollution, builders refuse and hours of operation under the Environmental Protection Act 1986 (Environmental Protection (Noise) Regulations 1997)
· signs and builder identification under the Planning and Development Act 2005
· hoardings, road closures and LG asset protection under the Local Government Act 1995 and
· crane and gantries under the Occupational, Health and Safety Act 1984.

Using standard hours of work as a comparative example, noisy construction work activities can only be conducted between 7.00 am and 7.00 pm Monday to Saturday and in accordance with the relevant Australian Noise Standard. Construction work outside these hours must be shown to be reasonably necessary and requires (inter alia) a Noise Management Plan lodged with, and approved by, the relevant LG.

Other jurisdictions (particularly Victoria and to a lesser extent Queensland) use local laws as the primary means of dealing with construction site management issues (see appendix K for examples of issues covered). The inconsistent nature and use of those laws has been an ongoing concern for building and construction firms particularly in Victoria.
For example, the Master Builders Association of Victoria (MBAV) recently highlighted differential working hour requirements as a major compliance issue:

In Victoria, there are a plethora of different rules and standards governing what are appropriate working hours on building sites. According to our recent Building Trends survey, 28 per cent of commercial builders and six per cent of residential builders rated council imposed restrictive working hours as the local government law which has the greatest negative impact upon their business. 
In many municipalities across Victoria, regulated start times on weekends often commence after the official remuneration clock begins ticking for commercial construction workers (for example, workers are paid from 7 am - 3.30 pm, but in most LG areas, workers cannot undertake any construction activity until 9 am). By restricting start times to 9 am on a Saturday, builders are forced to pay employees at double time penalty rates from the commencement of work — despite no actual benefit. Naturally, it comes as no surprise that this type of outcome is causing employers in commercial construction to shift away from Saturday work, leading to projects taking 15 per cent longer to complete. (2009, p. 14)

While restrictions to working hours may be a blunt way of addressing noise issues (as noisy activities are treated in the same way as less intrusive work), such regulation seeks to strike a balance between community amenity and the need to facilitate development. However, consistent with the view expressed by VCEC (2010) in its response to the MBAV (2009), the costs to builders could be eliminated without affecting community interests by amending the starting times of construction work on Saturdays (through the enterprise bargaining process).
More generally commenting on the impact of local law use in Victoria, the Department of Planning and Community Development (VIC DPCD 2011a) noted that research undertaken in 2009 confirmed the variance and inconsistency of building site management across municipalities in that state:

· imposes significant administrative and compliance burdens on industry

· reduces business productivity
· increases costs to businesses, particularly those operating in multiple LG areas
· increases housing and construction costs.
The HIA agreed with this observation in saying ‘local laws create minor yet significant inconsistency between local government areas’ and that ‘some local laws [such as site fencing in greenfield areas] are not considered relevant to local conditions’ (sub. 34, p. 14).
The HIA went on to advocate for the preparation of state-based guidelines because:
Under the current legislative framework, local councils have developed a range of local policies and development controls for matters such as storm water management, landscaping, driveway design and construction, erosion and sediment control, waste management and demolition processes, to name a few. Whilst there is a high level of consistency in these policies across council areas there are also variations which remove the consistency and certainty for residential development. (sub. 34, p. 14)
MBAV (2009) went further in calling for the development of consistent and legally enforceable state-wide standards (akin to the approach in Tasmania) in critical building areas including: working hours and noise abatement; protective works permits; disposing of waste material; management of rubbish bins and skip on-site; site fencing; noise abatement; crane usage; sustainability; disability access; painting activity controls; fire prevention plans; and demolition activity controls.
LG representatives, on the other hand, argued that regulatory differences across LGs substantially reflect differences in local conditions. In terms of local laws, for example, the Municipal Association of Victoria, observed the following:
Attempts to ‘benchmark’, ‘harmonise’ or ‘streamline’ council services must acknowledge the fundamental rationale behind the disparity in local laws, be they differing community priorities, or variation in local circumstances such as the level of business activity, or population density. (sub. 10, p. 2)
LEADING PRACTICE 7.2

Use of enforceable conditions or standards in the regulation and management of construction site activity, with the conditions being flexible enough to deal with genuine differences in local circumstances, is the most consistent and effective means of regulating construction sites.

Building approvals
A significant concern raised by business interests in consultations undertaken for this and other related studies was the length of time taken to obtain building approval. This was particularly the case in jurisdictions with lower levels of private certification activity and where statutory time limits on processing times were absent. Some participants did acknowledge that certain local governments were highly efficient in processing building applications but for others, delays in processing applications were substantial. LGs with electronic lodgement of building applications were typically viewed to provide more timely responses to application processing. Disparities in the information required to be submitted with building applications across LG areas was also raised as a source of frustration.
Most jurisdictions impose statutory timeframes on LGs to assess building applications (see table 7.5 and appendix K). In Western Australia, for example, local governments are required to issue or refuse a building licence or building approval certificate within 35 days of receiving the application (Red Tape Reduction Group WA 2009). Prescribed times can, however, be exceeded in practice as a result of requests for further information or delays in getting other approvals. In addition, the Building Act 2011 (due to come into effect on 2 April 2012) will include shorter (10 working days) fixed approval processing times for some building types. In South Australia, LGs have up to 4 weeks (20 business days) to process a building rules consent for Class 1 and 10 buildings. For all other building classes, South Australian LGs should deal with building applications within 12 weeks (60 business days).
Tasmania’s statutory timeframes are even shorter with surveyors (LG and private) required to process certificates of likely compliance within 14 days. LGs then have 7 days to either issue or refuse the building permit. Data for 2009-10 indicate average permit approval times (on a stop-the-clock basis which excludes the time involved in waiting for further information from applicants where an application is incomplete or for advice from external referral agencies) of about 13 days across Tasmania’s 29 LGs was well within the statutory timeframe. This was also the fastest processing time of any jurisdiction with more than half of Tasmanian LGs achieving average building application approval times of less than 10 days. As noted earlier, this result may reflect the fact that reported Tasmanian building approval times only represent the time taken to assess compliance with relevant building standards rather than also incorporating consideration of planning matters which is a feature (to varying degrees) of the integrated planning and building assessment systems in other jurisdictions.

Table 7.5
Statutory building approval times, 2010-11

	Jurisdiction
	Statutory time limit excluding further information requests 

	NSW
	No time limit for a construction certificate (residential and commercial/industrial)

10 business days for complying development certificate (residential and commercial/industrial) 

	Victoria
	10-28 business days for Class 1 and 10 buildings

15-35 business days for other classes

	Queensland
	20 business days


	Western Australia
	35 days

	South Australia
	20 business days for Class 1 and 10 buildings

60 business days for other classes

	Tasmania
	21 calendar days


Sources: Jurisdictional Building Regulations
In the Victorian regime, the minimum statutory timeframe is the shortest of all states with the responsible authority (LG or private surveyor) allowed 10-35 business days (on a stop-the-clock basis) to approve a building application. In terms of actual approval times (on a gross basis), the average number of working days between permit application and issue date was 35 days. Of interest, privately certified building permits were only slightly faster at 30 days. There was also considerable variability across LGs (measured in terms of a 35 day standard deviation from the average). 
Finally, New South Wales stood out among its peers as being the only jurisdiction where no statutory time limits apply (except for complying development). However, this did not result in actual average processing times being higher than other jurisdictions. Indeed, the average time taken by New South Wales LGs to process complying development certificates (which combine the functions of development consent and a construction certificate for low impact projects including certain single and double-storey houses) was 14 days in 2010-11 (NSW DP&I 2012).
As shown in appendix K, LG processing times vary both between and across jurisdictions and the differences can be significant. However, compared to the delays associated with obtaining planning approval (see PC 2011b), processing times for building approvals are considerably faster.

An indication of the magnitude of costs involved is provided by the holding costs incurred by builders from developments that are delayed for longer than necessary. Holding costs are often expressed in terms of the additional interest and rent, higher input costs and contractual penalties (for not meeting agreed delivery times) faced by businesses but are most usefully measured as the foregone return (opportunity cost) from having funds tied up for longer than necessary in a building project. 
Given the opportunity cost of a building project will vary from one project to the next, the Commission has not sought to estimate the costs. Instead, it has drawn on estimates produced by organisations involved in building regulation. These include the Brisbane City Council which recently conducted an exercise that assumed (in a planning context) that holding costs were $1000 per week for an average small development and $1500 per week for an average large development. Accordingly, large cost savings are potentially available if some of the LGs shown in appendix K achieved leading practice processing times.
Construction stage inspections

Once building approval has been issued, LGs acting as the certifying authority are responsible for conducting mandatory inspections of building and, in some jurisdictions, plumbing work to ensure that work meets relevant building and plumbing standards. Mandatory inspection requirements differ from one jurisdiction to the next but may be performed at pre-commencement, footings and internal drainage, slab or bearers/joists, frame/pre-sheet, waterproofing wet areas, external drainage and storm water and after building work is complete for issuance of an occupancy certificate. In addition, new building projects (in all jurisdictions) will likely have more than the minimum number of mandated inspections because of the need for reinspections if a compliance breach has been identified or because the component nature of the building process means individual stages (such as frames for multi storey buildings) are completed in sections that may require separate inspections. Administration of these variable inspection requirements impose differential compliance burdens on business (table 7.6). In those jurisdictions with mandatory inspection regimes, LGs typically require 24 to 48 hours (either written or verbal) notice before inspections can take place.

In terms of building activity, LGs in New South Wales are required to conduct the highest minimum number of building inspections with seven separate stages of a construction project subject to scrutiny by LG or private certifiers for Class 1 and 10 buildings. The New South Department of Planning and Infrastructure (pers.  comm., 27 June 2012) noted the current regime was established [in response to the recommendations of the Campbell Inquiry into general building quality issues in 2002] to ensure not only that the building was fit for occupation but also that work is generally consistent with the planning approval. Moreover, it noted that while it generally supported a risk-based approach to inspections (see below), a discretionary inspection regime in a competitive certification environment would lead to a variable practice in the industry and could result in an overall loss of building quality. It also pointed to the significant cost of rectifying defective building work and the role that appropriate regulation plays in mitigating the cost of defective work.
Table 7.6
Mandatory critical stage new building inspections by jurisdiction

	Inspection stage
	NSWa
	Victoria
	Queensland
	Western Australia
	South Australiab
	Tasmania

	Commencement
	(
	(
	(
	(
	(
	(

	Foundation and Footings
	(
	(
	(
	(
	(
	(

	Slab/
reinforcement or bearers/joists
	(
	(
	(
	(
	(
	(

	Frame
	(
	(
	(
	(
	(
	(

	Wet area waterproofing 
	(
	(
	(
	(
	(
	(

	External drainage/storm water
	(
	(
	(
	(
	(
	(

	Occupancy
	(
	(
	(
	(
	(
	(

	Final/completion
	(
	(
	(
	(
	(
	(


a Applies to Class 1 and 10 buildings. b In South Australia, builders have an obligation to notify council at commencement and completion stage but there are no mandatory inspections at those construction points.

Sources: Queensland Building Services Authority, Glenelg Shire Council, Tea Tree Gully Council, Queensland Department of Local Government and Planning, Cassowary Shire Council.

In the Commission’s view, this highlights the need for an effective auditing regime to guard against the risks of non-compliant building work. In that context, it is also important to keep in mind that defective work can result from sources other than non-compliance with building standards. Alternative contributors to defective work include whether performance-based standards are themselves sufficiently unambiguous in the circumstances (highlighting the inherent trade-off in the BCA between certainty and flexibility and innovation), defective materials and poor quality workmanship (related to ‘look and feel’ characteristics). The role of a certifier in conducting mandatory inspections should be the assessment of compliance with the minimum building standards required to preserve human safety (a functional test), it is not to police a general quality benchmark set above the standards contained in the BCA.
More importantly, it is not clear that states with less intensive inspection regimes are subject to an increased incidence of defective building work or greater safety risks or costs from building defects safety. What is clear, is that building and construction firms operating in New South Wales face greater potential compliance costs than other jurisdictions. By extension, New South Wales LGs also have higher building resourcing requirements which may be more effectively employed in the processing of building applications to reduce approval times. In comparison, building legislation in Victoria, Queensland and Tasmania required only four construction stage inspections by LGs in 2010-11.
South Australia and Western Australia imposed the least onerous requirements on business. In South Australia, building firms were only required to notify LGs on commencement and completion of building work and LGs are given discretion to perform audit inspections at any stage of the construction process. While all South Australian LGs are required to have a formal inspection policy, these can vary from one LG to the next. For example, Adelaide City Council inspects:

· all Class 1 and 2 buildings twice

· 80 per cent of class 3 to 9 buildings once prior to issuing a Certificate of Occupancy

· all swimming pools

· 50 per cent of other class 10 buildings (Adelaide City Council 2003).

Western Australia had no statutory inspection requirements in 2010-11 though, like South Australia, LGs had discretion to perform inspections. As an example of the inconsistent approach to inspections in Western Australia, the City of South Perth performed inspections at concrete slab and completion stage for all buildings while the City of Subiaco did not perform any residential inspections and either inspected or required a structural engineering report for non-residential construction. Importantly, while discretionary approaches may lead to fewer inspections, they mean less consistency and greater uncertainty for builders and hence may impose higher compliance costs than the mandatory approaches used in other states. Significantly, Western Australia’s new Building Act 2011 (which came into effect on 2 April 2012) introduced mandatory inspections for Class 2 to 9 buildings which are nominated by the building permit approval authority. Inspection requirements for Class 1 buildings remain at the discretion of the permit approval authority.
As an indicator of the financial burden that inspection costs place on builders, New South Wales certifiers (LG and private) issued 56 213 construction certificates in 2010-11 (NSW DP&I 2012). Assuming one quarter of these certificates were for construction of new Class 1 and 10 buildings requiring all seven mandatory inspection stages, this implies a minimum $9.8 million in inspection costs at a conservative $100 per inspection. Time costs for builders needing to participate/cooperate with inspection requirements would be additional to these direct financial costs. In Victoria (where building activity has been considerably more buoyant), there were 63 400 building permits issued for new buildings (by both LG and private surveyors) in 2010-11. At a minimum four inspection points, this implies a lower bound cost estimate of $25.4 million (noting that LGs issued, and were the responsible authority for, only 14 per cent of permits in 2010‑11).
A risk-based inspection regime

The different approaches to building inspection frequency across jurisdictions will have differential impacts on business costs as well as the level of LG resources (as the certifying authority) devoted to building control. 

As a general rule, businesses, LGs and consumers would benefit from having regulators focus on areas which pose the greatest risk to public health and safety, and/or would be the most costly to rectify and/or have the highest likelihood of compliance breaches occurring (including the compliance history of the builder). Inspection frequency (and duration) should be tailored to meet that underlying principle. In that vein, a discussion paper informing changes to building regulation in Western Australia noted that while determining which building works constituted a significant risk required careful analysis and judgement, factors relevant to deciding which works to inspect should include the:

· nature of the building design

· compliance record of the builder

· probability of compliance failures 

· consequences of compliance failures (WA Department of Housing and Works 2005).

Accordingly, the paper went on to argue for a move away from the discretionary approach used in Western Australia during the reference period (largely because this approach led to inconsistencies across the state) towards a risk-based approach. In terms of how that approach would be made operational:

The option favoured in this paper is to require independent inspection only of those parts of construction that, on proper consideration, are most likely to be associated with departures from the approved plans with consequential risks to public health and safety. This provides for effective building control and at a minimum cost to the community. (WA Department of Housing and Works 2005, p. 60).

To address the concerns raised by some jurisdictions of a move away from a mandatory inspection approach, the Commission invited comment from participants on the relative performance of jurisdictional inspection regimes in 2010-11 and the potential costs and benefits of moving to a risk-based system. Several participants responded to this request for comment with Business SA supporting the move on the grounds that it would reduce costs to both businesses and LGs:
Business SA generally believes that a risk-based approach to building inspections would tend to reduce costs for both businesses and Councils. Resources would be allocated to where they were most required and businesses would not pay for inspections that were not necessary, nor have disruptions associated with such inspections. (sub. DR48, p. 2)
Brisbane City Council (sub. DR64), on the other hand, considered that current inspection requirements protected the integrity of the building process and provided ‘peace of mind’ about standards of construction to building users and occupiers. In addition:

A prescriptive approach that mandates the aspects or stages of construction that must be inspected also mitigates conflicts of interests, or potential conflicts of interests, of those building professionals involved in the process. (p. 7)
The Commission certainly concurs with these regulatory aims but considers that a risk-based inspection regime could still deliver those aims but with a lower compliance burden on businesses compared to present arrangements in some states. Importantly, risk-based inspection approaches would require increased auditing activity to ensure that building works are compliant with relevant standards. This will have funding/resourcing implications.
In contrast to building inspections (and perhaps reflecting the lower practical risk of major adverse consequences from sub-standard work), several jurisdictions allow licensed plumbing contractors to self-certify their plumbing work and conduct audits on a random (un-announced basis). Electrical and gas installations are regulated in the same way. Victoria, Western Australia and major population centres in New South Wales (those covered by the Sydney and Hunter Water Corporations) operate on this basis. Significantly, in moving to a new regulatory landscape in NSW in March 2010, a key rationale was to achieve consistent interpretation of plumbing standards:
As part of a statewide plumbing reform, NSW Fair Trading will become the state’s single plumbing and drainage regulator.
The changes will consolidate on-site regulation, licensing and the consistent interpretation of standards under one agency.
This will provide a seamless, more effective statewide regulatory framework and enable greater focus on compliance by linking licences to plumbing and drainage work. (NSW Fair Trading 2011)
In South Australia, plumbing approvals and inspections are the responsibility of SA Water. Tasmania and Queensland are the only two jurisdictions where LGs played a role in plumbing regulation with the issuance of plumbing approvals and the conduct of four mandatory inspections. These inspections are performed by qualified plumbing inspectors and are in addition to the building inspections required in those states. Interestingly, even those Tasmanian and Queensland LGs which have outsourced building certification (and hence inspections) still provide all plumbing certification and inspections in-house.

Importantly, Queensland is currently in the process of implementing a proposal under which plumbers will only be required to notify the Plumbing Industry Council of ‘Notifiable Work’ rather than the current permit inspection regime for routine plumbing work. LGs will then be able to undertake a risk-based approach to plumbing inspections.
leading practice 7.3

The risk-based approach to building inspections being contemplated by Western Australia offers a more cost-effective means of regulating building compliance without compromising the integrity of the building process. Similarly, regulating compliance with relevant plumbing standards on the basis of risk would offer equivalent benefits.
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