	
	


	
	



12
Planning, zoning and development assessment
	Key Points

	· Local government has a significant role in the planning, zoning and development assessment (DA) system through: developing local plans in accordance with state and regional strategic plans; processing and determining the vast majority of development applications; and monitoring and enforcement to ensure land is being used appropriately.

· Business indicates that local government regulation of planning, zoning and DA activities is a significant source of excessive and unnecessary burdens.
· Most business concerns are about the direct and indirect costs arising from the rezoning and DA process. Costs associated with gaining approval for a proposed development include: accessing and understanding relevant information; requests for excessive and unnecessary information to support applications; uncertainty arising from the decision-making process; assessment fees and infrastructure charges.
· Other businesses indicated that costs can arise from the ongoing impact of poor planning and DA decisions through the imposition of excessive and unnecessary development controls and consent conditions.
· Planning, zoning and DA regulation can also create lost business opportunities through holding costs associated with time delays and restrictive zoning that prohibits certain business types.
· Leading practices relating to local government regulation of land use and DA include:

· measures that facilitate the early resolution of land-use and coordination issues and provide more flexibility to the market, such as: regularly updating local planning schemes; consistently adopting broad land-use zones; and establishing regional or state bodies able to assess all impacts, particularly for large projects seeking planning scheme amendments for development approval

· further adoption of code-based assessment and streamlined administrative processes, such as pre-lodgement meetings, electronic lodgement and assessment processes, and resolving referrals simultaneously
· making lodgement and decision outcomes publically available and implementing a graduated framework for reviews and appeals (that is, internal and external review mechanisms and formal appeal processes) with provisions limiting the scope for frivolous, vexatious and/or anti-competitive appeals

· providing clear guidelines for the assessment of development proposals related to specific sectors. 

	

	


The planning, zoning and development assessment (DA) system was the subject of the Commission’s business regulation benchmarking study in 2010-11 (PC 2011b). The study assessed regulatory burdens imposed by all levels of government across the broad planning, zoning and DA system, specifically focusing on land use and development of the built environment in metropolitan centres. Many of the findings and leading practices identified previously are relevant to LG regulation of land-use activities. 

The role of LG in planning, zoning and development approval was considered in the broad operation of the land-use and development system, and as part of the interactions between different levels of government. However, the focus was not on the burdens imposed by LGs and the analysis undertaken was limited to Australia’s 24 largest cities, whereas this review covers LGs in general, including those operating in rural and remote areas and addresses some issues relating to these areas. 

Other chapters in this report explore specific issues with the planning, zoning and DA system as they relate to particular regulatory areas, including building and construction (chapter 7), parking (chapter 8), brothels (chapter 10) and the environment (chapter 11). These issues are not re-examined in this chapter. 

This chapter outlines the regulatory roles of LGs in the planning, zoning and DA system (section 12.1). It identifies areas of LG activity that can potentially contribute to excessive regulatory burdens for business (section 12.2) and explores specific industry sectors where it appears that businesses may be affected by the regulatory activities of LGs (section 12.3). 

12.1
Overview of the regulatory framework

Regulations pertaining to land use and the development of the built environment are necessary: to deliver a coordinated approach to the release and development of land; to construct and maintain the economic and social infrastructure needed to support land uses; and to preserve and enhance the quality and amenity of the built and natural environment (PC 2011b). 

The distribution of regulatory responsibilities relating to planning, zoning and DA among different levels of government in Australia is complex and varies substantially across jurisdictions. The planning, zoning and DA system in each jurisdiction has evolved separately but the main elements are common between jurisdictions (figure 12.1).

Unlike some other regulatory regimes, the delineation between policy and regulation making and the administration of the regulations in this system is often not clear. 

Figure 12.1
Simplified planning system regulatory structure
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Source: Adapted from PC (2011b).

State and territory governments have primary responsibility for planning and development activity within their jurisdiction. Each state and territory has a lead agency which is either a planning department or authority. Lead agencies engage in broad strategic land-use planning and guide the creation of more detailed, regional and local plans. State and territory governments delegate separate responsibilities for land-use planning and DA to various agencies including: specific state government development organisations; state bodies with planning and development responsibilities (such as state-wide planning authorities and commissions); regional planning and decision-making bodies (such as regional commissions or planning panels). Land-use planning at a local level and development assessments are devolved to LGs except in the Northern Territory.

While state and territory governments delegate a significant amount of planning and DA responsibility to other bodies, they reserve and exercise the right to involve themselves in strategic planning and development approval processes. State governments may exert significant influence over the strategic direction of planning and land use policy at the LG level. All states have a hierarchy of planning instruments whereby LG plans and policies must be consistent with state government planning policies. In addition, most state government planning departments issue planning policies and guidelines to assist LGs. Alternative mechanisms for development approval may also exist which give either a regional planning body, state government commission and/or the planning minister 
decision-making powers (figure 12.2).

Figure 12.2
Alternative development assessment pathways
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a The Tasmanian Planning Commission makes a recommendation to the government, whereby an order from the Governor enabling the project to proceed must be approved by each House of Parliament.
Source: Updated from PC (2011b).

LGs derive regulatory responsibilities for land-use planning and development primarily from state planning legislation and supporting regulations (table 12.1). Other legislative instruments at the state and federal level may impose additional regulatory requirements on LGs to consider certain issues as part of their planning, zoning and DA activities, or require LGs or businesses to refer an aspect of a planning amendment or development application to a government minister or department for consideration. In the case of the Environment Protection and Biodiversity Conservation Act 1999 (Cwlth), for example, developments or actions that may have a significant impact on the matters of national environmental significance require approval from the relevant Australian Government minister.

Table 12.1
Primary planning and development legislation and supporting regulations

	
	Legislation
	Supporting regulations

	NSW
	Environmental Planning and Assessment Act 1979 a
	Environmental Planning and Assessment Regulation 2000

	Vic
	Planning and Environment Act 1987
	Planning and Environment Regulations 2005

	Qld
	Sustainable Planning Act 2009
	Sustainable Planning Regulation 2009

	WA
	Planning and Development Act 2005
	Town Planning Regulations 1967

	SA
	Development Act 1993
	Development Regulations 2008

	Tas
	Land Use Planning and Approvals Act 1993
	Land Use Planning and Approvals Regulations 2004

	ACT
	Planning and Development Act 2007
	Planning and Development 2008

	NT
	Planning Act 2009
	Planning Regulations 2009


a(The Environmental Planning and Assessment Act 1979 is currently the subject of a comprehensive review with draft legislation to be released in 2012. 

Source: PC (2011b).
Most LGs have a number of important roles in planning, zoning and DA through: 

· developing local plans and zones (which are required to be consistent with broader strategic plans determined by regional and state bodies)

· processing and determining development applications (where not assessed by alternative mechanisms) and potentially undertaking internal reviews of decisions

· monitoring and enforcement to ensure land is being used appropriately (table 12.2).
Table 12.2
Nature of LG planning and DA regulatory responsibilities
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a No internal appeal/review after decision is made. Prior to the decision being made, the permit applicant may have capacity for the matter to be elevated to the Council or a Council Committee for decision. This is dependent on individual LG’s processes and delegations. b The Development Assessment Panel will hear objections only on draft conditions and only in relation to projects of regional significance.
Source: PC (2011b).

The level of LG involvement in planning and DA can vary significantly both within and between jurisdictions. This variety reflects the diversity of LGs in Australia and the flexibility afforded to them through state legislation, regulations and supporting policies, and the resources and attitude of individual LGs to their planning and DA role. For example, LGs are required to update their local land-use plans after state and regional strategies are updated to ensure consistency but there are numerous examples where LGs have not done so (PC 2011b).  

Most LGs have substantial interactions with state government ministers and relevant departments through consultation and referral requirements. For example, LGs in South Australia may be required to consult or refer DAs to up 19 bodies where a proposed development affects a prescribed matter, action or activity. By contrast, Tasmania only has two such bodies (PC 2011b). 

The Northern Territory and ACT Governments undertake most of the planning, zoning and DA activities in their jurisdictions.
 The Northern Territory Government consults LGs in regard to development applications prior to determination to ensure that the concerns of LGs are identified and considered. As such, this chapter focuses on the role of LG in the states with reference to the Northern Territory and the ACT if practices within these territories are relevant or provide insights into the benchmarking exercise.

The Australian Government has only limited powers with regard to planning and DA activity except where it has control over Commonwealth land (such as defence land and major airports) where it is also the development assessor. However, Australian Government policies for such land can be contrary to local planning policies and affect development in surrounding LGs. The Australian Government can also influence land-use and development activity in areas where it has constitutional authority, for example, the Communications Minister can approve the development of telecommunications infrastructure which is considered to be of national significance.

In areas where the Australian Government has limited constitutional authority, it can encourage the states, through the Council of Australian Governments (COAG) and other means (such as incentive payments), to adopt and implement nationally consistent policy frameworks to reduce regulatory burdens. For example, DA reform is a deregulation priority being pursued under the National Partnership Agreement to Deliver a Seamless National Economy that directly impacts on this regulatory function of LGs (COAG Reform Council 2010). Areas where reform is progressing include the adoption of national planning principles and the development of capital city strategic planning systems.

In relation to governance of land use and the built environment, the Commission has previously supported the adoption of the subsidiarity principle — that is, decisions should be made by the lowest level of government capable of adequately taking into account all positive and negative impacts (PC 2004c, 2011b). Hence, leading practice would be for proposed developments which only affect the local community to be assessed at the LG level. By contrast, developments having broader impacts outside the local government area in which it occurs are better assessed by a regional or state body that can objectively take these broader impacts into account. An example of such a development would be a new airport that benefits an entire city (or the nation), not just the area where it is located. 

This principle has been applied by the states through their adoption of alternative development assessment pathways (figure 12.2). In the Commission’s view, the  Western Australian Development Assessment Panel (DAP) system contains most of the features desirable in an alternative assessment pathway. There are 15 DAPs covering all LG areas in Western Australia which are independent decision-making bodies comprised of independent technical experts and elected LG representatives. They are bound by the provisions of the relevant Local and Region Scheme, where applicable. Any interested party can make a submission on an application during the public advertising process and attend the DAP meetings. DAPs are the decision-making authority for most applications where the value of the development is over a mandatory threshold, or where the applicant or LG choose to elect the DAP as the decision-making authority.
 All other applications continue to be assessed by the relevant planning authority which includes LGs. 

Local government associations were critical of the development assessment panel model as an alternative assessment pathway. For example, the Australian Local Government Association contended that ‘Panels are simply an additional decision making entity that potentially adds yet a further layer in the planning process’ (ALGA, sub. DR52, p. 10). In relation to the Western Australian DAPs specifically, the Western Australian Local Government Association (sub. DR47) noted that the DAPs have only been in operation for less than 12 months and have yet to be reviewed. Subject to an independent review being undertaken and the results released, the Commission considers that the Western Australian model represents a leading practice.

Consistent with leading practice 3.16 and where the impacts of a planning or development decision extend beyond a single LG area, the leading practice in alternative decision making should involve a decision-making body that is independent and transparent which takes into account local, state and community interests. The Western Australian DAPs arrangement appears to represent a leading practice in this area. 

Planning and zoning — land use and supply

LG planning and zoning activities are generally undertaken with guidance from broad state strategic planning policies and, where developed, regional strategies. Each state takes a different approach to planning and zoning and this is reflected in the varying regulatory responsibilities afforded to LGs.

In all states, a hierarchy of planning instruments exist to facilitate consistent planning and land use outcomes (figure 12.3). At the top of the hierarchy, principle-based instruments developed by state planning departments (or delegated bodies) set the broad framework and are intended to take precedence over more detailed and prescriptive land-use plans developed by regional bodies and/or LGs. 

Regional planning policies, including those covering metropolitan centres, have been developed under the auspices of the state governments to accommodate sustainable population growth. They facilitate orderly and coordinated growth in areas where there are multiple LGs — for example, in the greater Sydney area there are over 40 LGs. Regional planning policies also have a role in rural locations through outlining potential development paths and land-use changes. 

LGs are responsible for implementing state policies and strategic plans relating to land use through the development of planning schemes as well as developing local policies that relate to development in their area, particularly in rural areas and regional centres, provided they are consistent with those policies above them in the planning hierarchy. These local planning schemes generally detail land uses, zones, reserved land for infrastructure and public use, and may include guidelines for development controls or standards. In addition, LGs can supplement local planning schemes with other strategic plans and policies (including development control plans, overlays, precincts, area classification, domains, constraint codes and use codes) in order to control land use and development within their area. 

Figure 12.3
Planning instruments by jurisdiction
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Sources: L.E.K. Consulting (2011); PC (2011b).

LGs may also have various roles in rezoning processes arising from proposed planning scheme amendments. Amendments to a planning scheme may be proposed to change the zoned use of a particular piece of land for development purposes. Planning scheme amendments may be approved by LGs or be referred to higher level bodies (see PC 2011b, appendices E and I). As noted in the Planning, Zoning and Development Assessment study (PC 2011b), planning scheme amendment processes, or ‘spot rezoning’, are often not transparent and may not undergo rigorous community consultation as part of the assessment process. Ensuring planning scheme amendments have effective engagement, transparency and probity processes was identified as the leading practice in this area.
Development assessments

LGs are generally responsible for the assessment of development applications and make the vast majority of development proposal determinations. Determinations of development applications are generally made by LG staff under delegation but some applications incorporating issues of community interest may be considered by elected LG representatives, who are ultimately responsible for any development decision at the LG level. However, formal intervention by elected representatives is relatively rare. For example, only 3 per cent of development applications in New South Wales during 2010-11 were determined by councillors (NSW DP&I 2012). This figure was similar to Queensland in 2009-10 where 3.15 per cent of all development related decisions were made by politicians or councillors (Queensland Department of Local Government and Planning 2011e).
Each state has implemented some form of ‘track’-based assessment system to streamline the DA process and align the level of assessment undertaken by LGs with the perceived risk of the development application (box 12.1). However, each state has implemented a slightly different track-based assessment framework (figure 12.4) which makes it difficult to identify relevant benchmarking indicators or undertake comparisons between the performances of LGs in assessing development applications between jurisdictions. The Property Council of Australia ranks Victoria, Queensland and Tasmania equally well in terms of their track-based assessment models and considers these states to have a better model than New South Wales and South Australia (PCA 2012).
Less than half of LGs responding to the Commission’s survey report using the track-based assessment frameworks introduced by state governments to assess development applications (table 12.3), even though all states have such systems. Relatively more LGs in Queensland and South Australia reported that they use a track-based assessment system compared to other states. It is unclear why LGs report not using a track-based assessment system given that the states and territories have introduced these frameworks. An education program to increase the awareness of LG staff about the planning framework and track-based assessment could be undertaken. Such a program has the potential to deliver wider benefits in terms of promoting more appropriate, risk based assessment of development applications at the LG level.   
Figure 12.4
Local government development assessment tracks
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a The Victorian Government has recently introduced legislation to create the VicSmart planning assessment process. The proposed new process would align with the ‘code-assess’ process under the DAF assessment track model. 
Source: Updated from PC (2011b).

	Box 12.1
Track-based assessment of development applications

	The Development Assessment Forum (DAF) was established in 1998 to identify and promote leading practice approaches to simplify and improve DA, without sacrificing the overall quality of the decision making. In 2005, the DAF released a Leading Practice Model which outlined ten leading practices and six ‘tracks’ that apply the leading practices to the spectrum of assessment types. 

Each ‘track’ was developed to allow applications to be streamlined corresponding to the level of assessment required to make an appropriately informed decision. The six development tracks are:

· Exempt — development that has a low impact beyond the site and does not affect the achievement of any policy objective and should not require DA

· Prohibited — development that is not appropriate to specific locations should be clearly identified as prohibited in the ordinance or regulatory instrument so that both applicants and consent authorities do not waste time or effort on proposals that will not be approved

· Self-assess — where a proposed development can be assessed against clearly articulated, quantitative criteria and it is always true that consent will be given if the criteria are met, self-assessment by the applicant can provide an efficient assessment method

· Code assess — development assessed in this track would be considered against objective criteria and performance standards. Such applications would be of a more complex nature than for the self-assess track, but still essentially quantitative

· Merit assess — this track provides for the assessment of applications against complex criteria relating to the quality, performance, on-site and off-site effects of a proposed development, or where an application varies from stated policy. Expert assessment would be carried out by professional assessors

· Impact assess — this track provides for the assessment of proposals against complex technical criteria that may have significant impact on neighbouring residents or the local environment.

While the adoption of any track is optional, jurisdictions were encouraged to implement each track consistently. Each state has introduced a slightly different track-based assessment system which has limited the capacity to make meaningful comparisons between the frameworks and outcomes. 

	Source: DAF (2009).

	

	


Table 12.3
LG’s reported use of track-based assessment

Per cent of responding LGs by jurisdiction

	
	NSW
	QLD
	SA
	TAS
	VIC
	WA

	Uses track-based assessment
	53
	83
	86
	22
	7
	11


Sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).

LGs are required to refer aspects of development applications to state government departments for approval in circumstances where matters other than land use and planning — such as heritage, traffic or environmental issues — need to be taken into consideration when assessing a development application. The referral of an application can add substantially to the length of the development application process. For example, in New South Wales the median assessment time taken by referral agencies, in addition to the LG assessment time, was 27 days in 2010-11 (NSW DP&I 2012). While some referral agencies in New South Wales processed all referrals in less than 40 days, others had a clearance rate of less than 85 per cent in this timeframe. 

LGs also have a role in justifying their decisions in review and appeal processes where they may be required to appear in courts and tribunals as respondents. In addition, LGs may be appellants against determinations made through alternative DA pathways (such as when minsters call in decisions) or decisions made by LGs in adjoining jurisdictions. 

12.2
The impact on business

Consultations and submissions to this study and the Commission’s previous research into the planning, zoning and DA system (PC 2011b) have identified a number of areas where LGs impose substantial and unnecessary compliance costs on business. 

A quarter of businesses in the survey of small and medium businesses that cited local planning, zoning and DA regulations as having the most impact on their business indicated that their regulatory dealings had a positive impact on their business over the last three years, compared with over a third that indicated their regulatory dealings had a negative impact (Sensis survey of small and medium businesses — 2011, unpublished). While excessive regulatory burdens can be felt by all types of businesses that interact with the planning, zoning and DA system, it appears from submissions and consultations that those most affected are in the building and construction, retail, and tourism related industries. 

It is the LG’s role to weigh the relative costs and benefits of a particular development and impose appropriate regulations that balance community interests and opportunities for business. It is not surprising then that participants in this study have indicated that some costs, both direct and indirect, are excessive or avoidable, and hence impose unnecessary regulatory burdens (box 12.2). The main sources of excessive burdens on business that can arise from planning, zoning and DA regulations are outlined in table 12.4.

Table 12.4
Sources of planning, zoning and DA costs to business

	Cost

	Sources

	Increased costs associated with LG interactions

	· Accessing and understanding relevant information prior to lodging applications

· Inefficient lodgement mechanisms

· Inconsistencies between planning schemes (including between local and state plans)

· Requests for excessive and unnecessary information to support applications

· Uncertainty due to different approaches between authorised delegates in assessing applications 

· Potential for adverse political intervention in decision making

· Excessive costs associated with planning and DA fees and infrastructure charges

	Increased business operating costs
	· Imposition of inconsistent development controls and consent conditions

	Lost business opportunities
	· Time delays associated with processing applications, including additional time when further information is requested

· Time delays associated with reviews and appeals of decisions

· Restrictions on development in certain areas due to prescriptive zoning


The Planning, Zoning and Development Assessments report (PC 2011b) identified and explored a number of indicators to benchmark the regulatory functions of LGs in the areas of compliance costs, competition and governance. Where applicable, these indicators have been used in this study to give some insight into the regulatory differences between LGs.
	Box 12.2
Participants views on LG administration of planning, zoning and DA regulation

	Reflecting the views expressed at regional forums, the NSW Small Business Commissioner indicated:

Many small businesses face unacceptable delays when they seek planning approvals from councils. There is a common complaint that local council staff do not understand the financial impacts when small business owners are required to adhere to duplicative and excessive assessment procedures and wait for significant periods for council assessments. (sub. 18, p. 2) 

According to the Australian Institute of Architects:

Inconsistency between local government areas planning schemes, even when purportedly made under the same state or territory authority, is a significant barrier to an efficient planning approval system. (sub. 40, p. 1) 

The National Tourism Alliance said:

The planning and development approval process has been identified as a significant source of additional costs to tourism businesses and an impediment to the development of new tourism products, including accommodation, restaurants and cafes and tourist attractions. 

… there is a misalignment in incentives and costs in the planning process. Councils have little incentive to ensure speedy process as costs are borne solely by the developer. (sub. 28, p. 3)
Small Business Development Corporation (WA) noted:

Currently, significant differences exist between the local laws introduced by local governments in Western Australia. These are most pronounced in regards to the planning and approvals processes for business, particularly for those that work from or at home (i.e. home based businesses). (sub. 29, p. 5)

The Housing Industry Association (HIA) contended that:

Many of the problems faced by builders when dealing with local government relate to the plethora of planning requirements and delays in the administration of the planning and building system. Particularly in planning there are long delays experienced in processing applications and local governments are frequently unable to meet statutory deadlines. (sub. 34, p. 6)

Hosted Accommodation Australia (formerly Bed & Breakfast, Farmstay and Accommodation Australia) commented that:

… it has been notified of many instances of Local Government being unable to effectively and economically implement regulations because of economies of scale and/or misunderstanding and interpreting the purpose behind the regulation. (sub. 13, p. 1)

Property Council of Australia said:

Many councils don’t have the capacity to administer best-practice planning and development assessment systems due to:

· insufficient funding
· a shortage of skilled staff
· poor business planning
· inadequate delivery models. (sub. DR60, p. 17)

	

	


The Commission has undertaken a survey of the planning, zoning and DA activities of a number of non-metropolitan LGs as part of the LG survey. Information from this survey has been combined with data from the Planning, Zoning and Development Assessments study to assist in benchmarking and provide a more robust picture of LG regulatory activity in this area. 

Increased costs associated with LG interactions

There is significant potential to reduce excessive or unnecessary costs, both direct and indirect, arising as a result of the application and decision processes imposed by LGs in regulating the planning, zoning and DA system. 

Pre-lodgement services and lodgement mechanisms

Prior to lodging rezoning and development applications, many businesses encounter problems accessing and understanding the relevant information necessary to determine if their proposal is allowed or feasible under the local planning scheme (or equivalent). In addition, many LGs employ inefficient lodgement mechanisms which increase the costs and time associated with determining development applications. 

There are a number of measures that can be employed by LGs to reduce these unnecessary burdens and expedite the DA process, including making useful information available online, offering pre-lodgement services and introducing electronic lodgement facilities. 

In terms of making relevant information available to prospective developers, almost all LGs publish their local planning scheme (or equivalent) and application fees and charges (excluding infrastructure levies) on the internet (figure 12.5). 

Many LGs are working towards making the planning and DA system easier to navigate for customers. For example, Adelaide City Council (sub. DR43) is implementing a variety of measures directed at improving the information available to applicants and the application process itself, including:

· revised plain English application forms and guides

· an improved DA website to help customers find and complete forms online

· informative automated email communications to notify customers as each stage of the process is completed

· online lodgement and assessment of applications.

Figure 12.5
Availability of information on the internet

Per cent of LGs that responded to this question
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Data sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).

Business representatives were also supportive of improved access to information. 
The NSWBC [New South Wales Business Chamber] strongly supports any change to current practice that leads to an improvement in the accessibility of land use information. Information provided in this manner should be free of charge and able to be legally relied upon…

Providing accurate, legally reliable, land use information online presents an opportunity for significant cost savings for businesses looking to develop and expand their operations in an area. (sub. DR42, p. 2)

The wider adoption of code assessment (box 12.1) and electronic DA (eDA) may deliver significant benefits to the economy. As part of the study into the Impacts and Benefits of COAG Reforms (PC 2011f), the Commission estimated that the introduction and adoption of these processes could save development applicants (including individuals and businesses) around $340 million each year. Savings from eDA adoption were based on a study which considered that assessment times would be reduced by around 5 days per application as a result of efficiencies gained from the movement of data between participants (Stenning and Associates 2004).
There would appear to be opportunities to streamline the development application process through greater use of eDA as less than half of LGs indicate that application lodgement is available electronically (figure 12.5). Proportionately more LGs in Queensland (almost 60 per cent) report offering eDA facilities compared to other states, particularly Western Australian LGs (just over 10 per cent). 

Although the rollout of eDA was part of COAG’s Seamless National Economy reform program, the Commission notes that major resourcing and technical issues, and uncertain government commitment, has affected its adoption at the LG level (COAG Reform Council 2011). Further, the Property Council of Australia’s Development Assessment Report Card 2012 (PCA 2012) reports limited progress in the roll-out and adoption of eDA facilities at the LG level. According to the PCA, Queensland is the state with the highest proportion of development applications submitted via eDA (using the Smart eDA system) at around 10 per cent while in Victoria less than 1 per cent of development permit applications are processed using their eDA system (known as SPEAR — Streamlined Planning through Electronic Applications and Referrals). 

That the adoption of eDA systems would reduce costs for businesses and residents is not debated, but the funding for such systems is significant and who should fund them is a critical issue. 

Some LGs offer pre-lodgement consultations to expedite the assessment process. The vast majority of LGs that responded to the 2011-12 survey indicated consultation with business prior to the lodgement of a development application had a moderate or major impact on expediting the assessment process (figure 12.6).
 According to Coles Supermarkets Australia:
There are also opportunities for councils to improve the level of engagement and consultation before property development applications are submitted and throughout the assessment process. For example, some councils encourage a pre-lodgement meeting whilst others may refuse to discuss the proposed project until an application is submitted. We consider pre-lodgement meetings to be most helpful and a best practice approach to ensure that [the] applicant meet[s] the application criteria, understand timing, etc and has all the information required before submitting. Where the value of a project can go into the multi-million dollars, a pre-lodgement meeting is an important step in the process that can ultimately save the local government and the applicant significant time and money. (sub. 5, p. 5)

However, the NSW Business Chamber (NSWBC) was concerned about potential excessive charges being imposed for pre-lodgement meetings.

While the NSWBC does support councils providing pre-DA lodgement meetings to identify issues related to a proposed development, the fees applied by some councils to undertake such meetings can make them prohibitive. For example Manly Council charges $2,500 for a pre DA lodgement meeting with Senior Planners and Managers, North Sydney $1,000 and Mosman $950 (plus 0.001% on amount [value of proposed development] in excess of $1,000,000). If pre-DA meetings are to be supported as a leading practice, appropriate mechanisms to ensure councils are not charging excessively for such meetings need to be put in place. (sub. DR42, p. 2)

Figure 12.6
LG perception of measures to expedite the assessment processa

Per cent of LGs that responded to this question
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a( Questions about the impact of prior consultation were only asked in the 2011-12 survey module and not in the 2011 survey. 
Data sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).
Further, pre-lodgement meetings will not deliver all the possible benefits if advice is not communicated in writing. The HIA said:

In relation to pre-lodgement meetings often held between councils and applicants, HIA members have found that requests for specific information tend to be made verbally and are not always backed-up in writing, as either a file note or formal advice. This creates a ‘to and fro’ situation whereby the applicant thinks they understand all that is required by the local council but it is open to the council to request more information at a later date or completely alter their position, for example where staff change during the assessment. (sub. 34, p. 10)

Concerns about development application processes

There are a number of unnecessary regulatory burdens imposed on businesses by LGs through requests for extraneous information, unnecessary delays from the referral process and inconsistencies both within and between LGs in decision making. 

Many businesses commented that much of the information required by LGs to support applications was excessive and seemed to be increasing over time. These requests can add substantially to the cost of proposed developments. For example, the Business Council of Australia noted:

The increasing complexity [of the regulatory system] is particularly evident in regards to planning and zoning where the documentation required to support development applications has continued to grow in volume and complexity. One of our member companies has indicated that a full Economic Impact Statement can often take up to six to eight weeks to prepare at an average cost of $25 000 to $38 000. Similarly, development delays have led to an average development time of 26 months for one of our members in the retail sector. (sub. 38, p. 3)

In the HIA’s experience: 

Requests for ‘further information’ from local government officers often require expensive consultants’ reports and planning officers may not always have skills to assess these reports. For example reports on sustainable building practices, coastal hazard vulnerability assessments, native vegetation and threatened species assessments, green transport plans and the like. (sub. 34, p. 10)
In the context of variability in decision making, Coles Supermarkets Australia commented:

As a major property developer, we have found each council and sometimes individual planners have different ways of processing a planning permit, identifying the issues and then writing the mandatory conditions. (sub. 5, p. 5)
The process for considering applications may benefit from assessing some aspects of DAs simultaneously, rather than consecutively. Coles Supermarkets Australia indicated:

There is also an opportunity for improvements to the assessment period for planning permits. Often the planning application is stalled while a council planning officer reviews one aspect, before going to the next step in a somewhat linear process. Unfortunately, this has meant that the process to obtain a planning approval can often take longer than the rest of the design. (sub. 5, p. 5)

There would appear to be scope for greater adoption of innovative methods to expedite the assessment process as only prior consultation was reported as having any substantial impact on expediting assessment processing in most LGs that responded to a Commission survey (Productivity Commission survey of state governments 2011‑12, unpublished, figure 12.6).

However, business concerns about application processes may not entirely be the fault of LGs. For example, almost all LGs responding to a survey undertaken by the Commission report that poor quality and incomplete applications contribute to time delays in the processing of applications. Ways to improve application quality include better pre-lodgement guidance, the use of electronic DA processes that do not allow applications to be submitted until they are complete (as provided in the ACT) and penalty fees for incomplete applications. 
leading practice 12.1
Decision-making processes can be made more reflective of the relevant risks, reduce costs to business and streamline administrative processes through: 

· pre-lodgement meetings with advice provided in writing, clear and accessible planning scheme information and application guidelines

· the use of a standard approval format
· timely assessment of applications and completion of referrals
·  facilities that enable electronic submission of applications
· the wider adoption of track-based assessment.
Complex and inconsistent regulatory frameworks

Costs associated with navigating complex and inconsistent regulatory frameworks were nominated by participants as a significant source of unnecessary regulatory burden. In part, this burden arises from the spreading of responsibility for different aspects of planning and development activities across state agencies and LGs but more important is the very slow rate at which both levels of government achieve consistency in their planning instruments (PC 2011b). In New South Wales, for example, the Development Assessment Report Card 2012 noted that ‘many councils are still updating their planning schemes (LEPs) [Local Environmental Plans] — the rollout of standard LEPs has been slower than expected’ (PCA 2012, p. 19). 

Many LGs do not have local planning schemes that align with regional or city strategic plans. For example, there are local planning schemes in Tasmania that pre-date the planning system (most recently updated in 1993) (PC 2011b). Nekon Pty Ltd related their frustration with the planning system in Tasmania.

Across the 29 councils, there are 36 planning schemes with some councils having at least two planning schemes within their boundaries.

… the 36 planning schemes have developed into very complex documents that even professionals both within and outside councils appear to not fully understand at times.

This is frustrating and difficult for developers and investors and despite the inconvenience and unnecessary cost, it can … be tolerated as an avoidable cost of doing business. However, the effect this expensive and bureaucratic nightmare has on the ordinary home owner, sole trader and small business person is another matter altogether. People should not have to endure the inefficiencies and waste emanating from the current planning system. (sub. 24, pp. 1–2) 

More broadly, the Australian Institute of Architects commented:

There is a significant barrier to compliance when planning schemes are extremely complex … Where complexity exists, an architectural practice must wade through it to establish likely compliance of the planning scheme … or, if unable to do so with any certainty, and anticipating the time delays this will inevitably bring in eventually achieving compliance, submit plans anticipating rejection but expecting to be given reasons for rejection. This is an inefficient and costly way of conducting business with costs borne by architects and their clients. (sub. 40, pp. 1–2) 

In terms of consistency between LG regulatory frameworks, Coles Supermarkets Australia considers:

… that there is significant opportunity for a National or even State Authority to define more stringent guidelines, parameters or a standard pro-forma so that councils have an exact framework to work within and importantly, so that businesses that operate in multiple locations can expect a level of consistency in their approval process. We note that the Victorian Government seems to do this better than most States through its use of a standard approval format. (sub. 5, p. 5)

The relationship with relevant state government bodies is also important in streamlining the overall planning system and reducing inconsistency and unpredictability. The relationship between different levels of government can affect the development and implementation of planning, zoning and DA policies. On this matter, the Planning, Zoning and Development Assessment study concluded:

While many factors influence the nature of arrangements between states and councils — such as the size of councils, the way state priorities are communicated and implemented, how council performance is evaluated — better relationships are more likely to deliver broad state goals in a more timely and effective way. (PC 2011b, p. XXXIV)

The state governments consider that they have a positive overall relationship with LGs in relation to planning, zoning and DA matters. This view was supported by around half of LGs which consider their overall engagement with the relevant state government as positive (Planning, zoning and development assessment survey 2011‑12, unpublished).

LGs in Queensland appear, on average, to have a better relationship with the state government than in other jurisdictions (table 12.5). However, it is unclear why these LGs perceive their relationship to be relatively more positive than other jurisdictions. Less than 40 per cent of LGs in New South Wales, South Australia and Tasmania consider that engagement is based on a good understanding of challenges facing the local area while a majority of LGs in Western Australia, South Australia and Tasmania report that engagement is outcome focused. Only around a third of LGs agree that their engagement with the state government engenders them with a sense of trust. 

Table 12.5
LG perceptions of engagement with their state government

Per cent of responding LGs which agree with statement

	
	Aust
	NSW
	Vic
	QLD
	WA
	SA
	TAS

	Engagement is based on a good understanding of challenges facing local area
	43
	38
	50
	62
	44
	38
	38

	Engagement is based on a common view about planning objectives or priorities
	52
	50
	53
	62
	63
	52
	13

	Engagement is collaborative
	47
	45
	39
	54
	56
	48
	38

	Engagement is outcome focused
	53
	48
	45
	42
	63
	71
	50

	Engagement involves a two way flow of knowledge and information
	48
	50
	34
	54
	46
	57
	50

	Engagement engenders a sense of trust
	35
	38
	21
	46
	37
	38
	38

	Engagement exerts a strong influence on LG's ability to manage planning processes
	48
	61
	50
	50
	40
	33
	25


Sources: Productivity Commission survey of local governments — planning, zoning and development assessmentsurvey (2011‑12, unpublished); Productivity Commission survey of local governments (2011, unpublished).

Compared to other states, relatively few LGs in Tasmania agree that engagement is based around a common view of planning objectives and priorities. This may reflect the absence of regional land-use strategies and plans until relatively recently. 

Efforts to reduce the level of inconsistency and unpredictability in the planning and DA system constitute some important leading practices.
Some states have legislative requirements for LGs to update their planning schemes on a regular basis to ensure consistency with state and regional planning instruments and policies. For example, South Australia and Western Australia require a planning scheme revision at least every 5 years. Even so, implementation remains slow in most jurisdictions.

Most lead agencies provide support to LGs to assist in developing and updating local planning schemes, however, the extent of this support varies. Victoria has announced a dedicated program to provide LG support services in a variety of areas, including strategic planning, while New South Wales is supporting the development of Local Environmental Plans (LEPs) consistent with the standard instrument through the LEP Acceleration Fund (VIC DPCD 2011b; NSW DP&I 2011). 

In the Planning, Zoning and Development Assessment study (PC 2011b), the Commission espoused the value of placing more emphasis on resolving land use early in strategic planning processes involving business and other interests and thereby minimise uncertainty and related costs, including timeliness of subsequent development assessments. The Commission recognises that the reform efforts of state planning departments have been directed at this aim and continues to support these initiatives as they should provide greater certainty and faster approval times for business.

leading practice 12.2
The adoption of the following measures would assist in strengthening the overall planning system, reduce confusion for potential developers and assist local governments by facilitating early resolution of land use and coordination issues:

· developing strategic plans and eliminating as many uncertainties as possible at this stage and make consistent decisions about transport, other infrastructure and land use 
· developing and implementing standardised definitions and processes to drive consistency in planning and development assessment processes between local governments

· ensuring local planning schemes are regularly updated or amended to improve consistency with state-wide and regional planning schemes and strategies
· providing support to local governments that find it difficult to undertake strategic planning and/or align local plans with regional or state plans.
Fees and charges

LGs may levy a variety of fees and charges associated with the assessment of development applications, requests for associated amendments to planning schemes and for the provision of essential and community infrastructure. The Planning, Zoning and Development Assessments study explored the differences in fee regimes across jurisdictions in a number of stylised examples.
 That study found that the discretion afforded to LGs in setting fees varied between jurisdictions and between the types of fees and charges levied. For example, most state and territory governments set maximum nominal fee levels. However, fees for the assessment of development applications in Queensland are based on cost recovery principles. 

In relation to this study, some participants raised concerns about fees imposing excessive burdens for developments in specific sectors or locations. Many of the concerns centred on fees imposed by Queensland LGs. For example, the Mobile Carriers Forum (MCF) noted:

Whilst this seems reasonable, some Councils take advantage of the ability to set their own fees, and the telecommunications sector can be singled out for fees that are higher than can be justified. 

For example … the Banana Shire claims that application fees equating to more than $29 000 are needed to recover costs for processing Impact assessable development applications for a telecommunications facility. This is well beyond any reasonable justification and equates to more than 10% of the cost of the actual development. (sub. 14, p. 4) 

The HIA provided a comparative example to illustrate the differences in development fees both within and between jurisdictions associated with a series of DAs for the establishment of a number of regional outlets for developments of the same use, similar floor area and a change of use request within an existing building, namely 24 hour gym franchises (table 12.6). Part of the increase in fees may be attributed to the different development assessment path required in Queensland; however, even when the development path requires less scrutiny (code compared to impact assessment), the DA fees are not significantly less compared with other states. 

It would appear from this information and that presented in the Planning, Zoning and Development Assessments study (PC 2011b) that LGs in Queensland have substantially higher fees associated with development applications, reflecting the process of setting fees on a cost recovery basis. 
In addition to the fees associated with the assessment of development applications, participants also raised the issue of developer contributions for infrastructure. Developer contributions on most developments (low value additions or developments are generally exempt) are levied by LGs to provide the extra public amenities and services that will be required as a result of the development. Such infrastructure may include the provision of roads and traffic management measures, open space and recreation facilities, community facilities (such as community halls or childcare facilities). Development contributions are levied in advance of their use (such as during construction) and held until needed. 

Table 12.6
Comparison of development assessment fees

	Local Government Authority
	Development assessment path
	Fees charged for application

	Sunshine Coast Regional Council — Maroochy (Qld)
	Impact assessment
	$7 584.60

	Sunshine Coast Regional Council — Beerwah (Qld)
	Impact assessment
	$5 223.00

	Sunshine Coast Regional Council — Coolum (Qld)
	Impact assessment
	$6 146.45

	Gold Coast City Council — Burleigh Heads (Qld)
	Impact assessment
	$6 035.00

	Logan Regional Council (Qld)
	Code assessment
	$5 942.00

	Brisbane City Council — Chermside (Qld))
	Impact assessment
	$6 000.00

	Tea Tree Gully (SA)
	Code equivalenta
	$577.50

	Unley (SA)
	Impact equivalenta
	$715.00

	Burnside (SA)
	Impact equivalenta
	$754.00

	Yarra (Vic)
	Impact equivalenta
	$1 052.70

	Port Phillip (Vic)
	Code equivalenta
	$502.00

	Casey (Vic)
	Code equivalenta
	$502.00

	Sydney City (NSW)
	Code equivalenta
	$1 115.00

	Wollongong (NSW)
	Code equivalenta
	$456.00

	Kogarah (NSW)
	Code equivalenta
	$310.00

	Stirling (WA)
	Code equivalenta
	$270.00

	Armadale (WA)
	Code equivalenta
	$270.00

	Mandurah (WA)
	Code equivalenta
	$270.00

	Launceston (Tas)
	Code equivalenta
	$330.00


a Refers to the jurisdictional assessment type equivalent to Queensland’s assessment track (see figure 12.4).
Source: Housing Industry Association (sub. 34, p. 30).
Infrastructure levies are not, in themselves, an unnecessary regulatory burden. However, they can be excessive and unjustified if:

· the levies go towards paying for infrastructure that benefits residents who do not live in the new development (PC 2004c)

· LGs do not use the levies to provide infrastructure or if the levies do not reflect the cost of providing the infrastructure (which is difficult to determine ex ante). 

It is currently unclear as to whether the infrastructure contributions levied by some LGs are excessive although the amounts certainly differ markedly and some developers claim the fees have increased, especially where LGs have restricted access to other income sources. For example, the Planning, Zoning and Development Assessment study (PC 2011b) noted that LGs in Sydney charged $37 000 per lot for greenfield developments while LGs in Adelaide charged $3693. However, it should be noted that LGs in Sydney also provided the broadest range of infrastructure items. 
In most states, LGs set their development charges independently according to anticipated expenditure outlined in an infrastructure development plan. New South Wales and Queensland constrain the level of development contributions. By contrast, Western Australia has a policy and guidance which provides a consistent, accountable and transparent system for LGs to plan and charge for community infrastructure items which are not included in the standard provisions.
The Commission explored issues relating to developer contributions and infrastructure charges in detail in the Planning, Zoning and Development Assessments study and considers that the leading practices in this area remain current — that is, in setting the level of developer contributions ‘the appropriate allocation of costs hinges on the extent to which infrastructure provides services to those in a particular location relative to the community more widely’ (PC 2011b, p. 215). 
Lack of independence in decision making and avenues for review and appeal

Another source of indirect regulatory costs relates to a lack of independence, transparency and accountability in LG decisions, particularly where LGs are involved in other aspects of a development (such as selling or leasing land for a proposed development). 

For example, Nekon Pty Ltd highlighted the potential conflicts of objectives that can arise when LGs are the assessors of development applications:
… there are occasions where councils are proponents of development applications as well as being the planning authority that makes the decision. Sometimes, after applications have been made, a council might decide it has an interest of its own in the subject property and decide to use its position in the approval process to progress that interest. (sub. 24, p. 2)

Given that many small businesses are part of the community in which they operate, concerns were also raised about the consequences of appealing a decision made by the LG or lodging a formal complaint about the process. In this context, the NSW Small Business Commissioner noted:

A significant concern for business is that if an applicant appeals a decision or seeks to make a formal complaint there is fear of retribution and that future applications will not be fairly treated. (sub. 18, pp. 2–3)

A direct effect of contesting a decision or questioning the objectivity of the underlying process is reduced business confidence in the land use and development system and forgone growth opportunities resulting from business reluctance to consider further investment in the region. Providing a graduated review and appeal framework as discussed in chapter 3, may reduce opportunities for bias or capricious decisions and improve the quality of assessment processes. It may also provide an avenue for small business to object to decisions without resorting to costly (and often prohibitive) formal appeal processes. The Commission identified a leading practice in providing a larger role for Small Business Commissioners to try and assist in resolving disputes through mediation processes (chapter 3).
LGs undertake a variety of measures designed to increase the level of transparency and accountability in their planning, zoning and DA activities. All LGs that responded to the Commission’s survey indicated that they allow public access to meetings and decisions while the vast majority of LGs maintain a register of pecuniary interests and undertake structured supervision and performance reporting (figure 12.8). In addition, most LG decisions in relation to rezoning and DAs can be appealed through formal processes. 
Measures to increase probity, such as non-discretionary decision making, declarations of independence and external auditing of assessment decisions are important signals that decision-making processes are fair and independent. While a significant proportion of LGs report employing these practices, they are the least used across Australia. An increase in their uptake could be expected to increase transparency and community trust in the decision-making processes and decision makers themselves. 

Figure 12.8
Practices employed by LGs to facilitate accountability and transparency
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Data sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).

Transparency and accountability may also be improved through providing greater public access on the internet for development proposals and related submissions, the progress of development applications and outcomes of decisions. While over half of LGs that responded to a survey question on probity indicated that development proposals and decisions are published on the internet, less than half publish development application submissions or the progress of applications (figure 12.9). Relatively more LGs in New South Wales and Queensland publish development application information on the internet compared with the other states. The extent to which improved transparency can be achieved may be constrained by privacy legislation that limits the information which can be made publicly available. 
Figure 12.9
Availability of development application information on the internet
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Data sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).
leading practice 12.3
Making information, on lodgement and decisions relating to planning applications, publicly available increases transparency for business and the community. Public confidence can be improved through periodic external auditing of assessment decisions and processes. 
Increased business operating costs

Most of the excessive regulatory burdens arising from planning, zoning and DA regulations have an impact on businesses at the planning and DA stage. As such, there is only a limited amount of ongoing interaction with LG, mainly associated with the imposition of excessive or unnecessary development controls and consent conditions. However, poor planning and development decisions can impose substantial ongoing costs on business through the imposition of development controls and consent conditions that lead to sub-optimal land use. 
While businesses generally accept the need for development controls and consent conditions to establish operational boundaries, participants indicated a significant level of inconsistency in the controls imposed (often between neighbouring LGs) and the imposition of controls which appear to be outside the remit of the planning and development approval regime.

For example, GHD Pty Ltd, reflecting its experience in Tasmania, noted:
It is our experience in acting as agent on behalf of and/or advisor to various developers that the planning decisions of Councils are being increasingly influenced by matters irrelevant to the respective planning scheme, and therefore irrelevant to the planning process. Whilst it is unlikely that a Council would refuse an application based solely on matters outside of the ambit of their planning scheme, it is not uncommon for such matters to form conditions of approval. (sub. 19, p. 2)
Coles Supermarkets Australia cited numerous examples of compliance burdens arising from the planning and development approval process: 

Planning systems and development consent conditions vary between States and local governments, each with different focuses on factors such as design, traffic, noise, signs, trading hours/delivery hours, trolley management etc.

In New South Wales, our supermarkets operate in approximately 90 councils where each council can set prescriptive conditions in development consent
… noise restrictions are often contained in the development consent and based on the relevant EPA (Environment Protection Act) which has mandatory requirements for design and construction. However, it is not uncommon for councils to order additional acoustic requirements or require reports to investigate an alleged issue which could be investigated in a more timely and efficient way. (sub. 5, p. 4)

Participants highlighted a degree of unpredictability in planning and development outcomes arising from the subjective nature of LG regulation. 

Identifying and measuring unnecessary compliance costs associated with development controls is complex as interested parties can disagree over the type and level of community outcomes (such as a ‘liveable city’) which are desirable and whether they are worth the cost — what a business might consider unnecessary, a LG may consider essential. 

While acknowledging the differences of opinion between businesses and the community, LGs appear to use the planning and DA system to impose controls on business where it would be more appropriate to target undesirable activities or practices through regulation in other areas (such as, building and construction or environmental regulations).
Lost business opportunities

The main lost business opportunities arise from holding costs. Holding costs are associated with time delays and restrictive zoning that prohibits certain development types.

Holding costs associated with time delays

One of the most significant costs associated with obtaining planning and development approval is the cost of holding the land to be developed. Participants indicated that application processing delays were an important contributor to the overall viability of a development. For example, the HIA outlined the impact of time delays:
Local Governments also regularly fail to meet statutory timeframes set out in state legislation for the processing of planning applications. This has dire consequences for the housing industry. Every day of delay adds to the cost of development through ‘land holding costs’ that is the cost of financing the property as the applicant obtains permission. Despite some Councils being poorly resourced compared to their workload, in most cases Local Governments appear to have a blatant disregard for maintaining statutory deadlines and there is little penalty or comeback for failing to meet regulatory timeframes. (sub. 34, p. 10)

Similarly, the NSW Small Business Commissioner commented that:

Anecdotally, the current situation has arisen due to lack of adequate resourcing of councils, a culture which is not strongly focussed on customer service or an appreciation of how businesses operate and a lack of appropriately skilled planners to undertake assessments. (sub. 18, p. 2)

There are many reasons for time delays (which may increase holding costs) including incomplete applications, resource constraints, referral requirements and appeals (figure 12.7). Workload pressures and incomplete applications were identified by over 75 per cent of LGs in all jurisdictions as a factor limiting their ability to act on planning, zoning and DA issues in a timely manner. A broader discussion of the resourcing constraints experienced by LGs is presented in chapter 4. 
The regulatory framework, including legislative complexity and conflicting state objectives, is also reported by LGs as an important constraint in Queensland but less so for LGs in other states (figure 12.7). Delays from referrals were reported as having a moderate or major impact in more than half of LGs in New South Wales and Queensland and around a third of LGs in other states. It appears that the majority of LGs surveyed in Tasmania would appreciate greater guidance from the lead planning agency. 

Time delays may also arise from reviews and appeals of decisions concerning development applications. All jurisdictions have a formal process whereby applicants can appeal varying aspects of the decision and/or decision making process through a relevant court or tribunal.
 While the right to reviews and appeals are a feature of good governance, it would appear that there are only limited and costly mechanisms currently available in most jurisdictions. Examination of survey data collected by the Commission suggests that the impact of appeals is an issue for over half of LGs in New South Wales, Queensland and Western Australia. Broad issues relating to review and appeal mechanisms are explored in chapter 3.

Third party appeals — that is, appeals from non-applicants — can also divert significant resources away from other planning and development functions as LGs are required to attend proceedings and justify their decisions. While it is important that appeals can be heard from third parties to ensure community concerns are voiced and promote an open and transparent process, appeals that are spurious or vexatious do not contribute to better land-use and development outcomes. Indeed, the gaming of the planning system through vexatious, frivolous and anti-competitive appeals may result in sub‑optimal land use from a community perspective.
Figure 12.7
Factors impacting on LG’s capacity to act in a timely manner
Cumulative per cent of respondents reporting each factor as having a moderate or major impact
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Data sources: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished); Productivity Commission survey of local governments (2011, unpublished).

Victoria and Tasmania, the two jurisdictions where third party appeals are allowed in almost all cases, had more than three times as many appeals in 2009-10 than other jurisdictions (PC 2011b). Requirements aimed at reducing vexatious third party appeals — such as clear identification of appellants’ reasons for appeals, awarding costs against parties appealing for purposes other than planning concerns and requirements for parties to meet and discuss issues could improve the timeliness of final decisions — are likely to reduce anti-competitive appeals and reduce holding costs.

Restrictive zoning

LG restrictions on the types of activities that can be undertaken within the LG area or certain land-use zones can sometimes be another source of unnecessary regulatory burden. Such planning and land-use restrictions effectively limit opportunities to compete, expand and/or innovate.

In this regard, the Queensland Tourism Industry Council commented:

Tourism opportunities for Queensland and Australia have been identified particularly in areas of nature-based tourism. This will require innovation, new product development for accommodation, attractions and tours. Under current land use and development provisions, at both state and local government level, such opportunities have only a very limited chance of being realised. (sub. 33, p. 6)

More broadly, restrictive land-use zonings can create difficulties for certain types of businesses and severely constrain investment. For example, restrictive land uses in particular zones in New South Wales have limited the expansion of a number of bulky goods retailers. By contrast, the Victorian Government has relaxed the restrictions and definitions to allow a broader range of retailers to operate from industrial areas and homemaker centres (Fielding 2012).

The Commission has previously highlighted the restrictive nature of narrowly defined land-use zones and highly prescriptive requirements on activity centres (PC 2011b). For example, LGs in South East Queensland have an average of 40 zones compared to just 12 in Western Australian LGs. In addition, inconsistency in decision making and in the application of planning principles can provide opportunities for existing businesses to block or delay the establishment of competing enterprises.

While foregone opportunities may be a significant source of regulatory burden, it is difficult to quantify the costs imposed by restrictive planning and zoning frameworks. 

leading practice 12.4
The implementation of broad land-use zones in local planning schemes that apply across the state or territory has the potential to increase competition, allow businesses to respond to opportunities more flexibly and reduce costs for businesses operating in more than one jurisdiction.
12.3
Issues relating to specific industry sectors 

While some regulatory burdens appear to impact on a variety of industry sectors, participants indicated that there are some specific sectors which are disproportionately affected by LG regulation of planning and development activities. Unusual features of planning and development for these industries merits a deeper consideration of the regulatory burdens of affected businesses.

Telecommunications facilities — mobile phone towers 

LGs can have a significant role in the development of infrastructure assets, but this depends on the size and nature of the project. Planning and development applications for most large infrastructure developments of state or national significance are assessed through ‘alternative decision mechanisms’ by a state government minster or delegate to a state government department/agency (including, in some cases, a regional planning body). However, LGs are still the determining authority for some facilities that are not considered critical. 
‘Low impact’ telecommunications facilities (such as small radio-communications dishes or antenna, underground cabling and pits, and public payphones) do not require development approval. Other telecommunications facilities which are not considered ‘low-impact’ (such as most mobile phone towers) require planning or development consent from LGs. The MCF, representing the three carriers currently deploying mobile network facilities in Australia, raised concerns about inconsistent and inefficient planning and development processes between LGs as:

… 40% of telecommunications facilities (primarily towers and poles) are subject to development or planning consent from Australia’s 561 Councils. Almost without exception, Councils have very limited strategic or policy frameworks from which to make their decisions in relation to whether to approve or reject Development Applications (DA’s). (sub. 14, pp. 1–2)
The MCF (sub. DR46) highlighted three areas where they consider that LGs impose excessive regulatory burdens on their activities: excessive rental demands for facilities on LG land; excessive monetary contributions or conditions for capital works; and obstructive actions by LGs in the approval process.

The MCF raised concerns that the assessment of development applications by LGs is somewhat arbitrary and that there is a lack of consistent guidelines (either at a state or national level) for assessing development applications. In this context: 

The MCF is a strong advocate for the Leading Practice Model for Development Assessment developed by the Development Assessment Forum … In particular, the MCF has been advocating to State Governments across Australia that a significant proportion of telecommunications infrastructure can be appropriately assessed and determined by Pathways 1 (Exempt Development), 3 (Self Assess) or 4 (Code Assess) of the Leading Practice Model. These Pathways remove the need for Council to utilise unguided discretion, and they also provide greater certainty as an incentive to the carriers to produce better infrastructure solutions that meet best practice codes (e.g. 
co-location of infrastructure). (sub. 14, p. 2)

The MCF goes on to note that even small differences in procedural requirements across the vast array of LGs can substantially increase the cost of deploying a national network. 

As noted earlier, there is a potential conflict of objectives for infrastructure developments on land owned or managed by a LG where that LG is also the assessor of the development application. For example, the MCF expressed concerns about the subjective nature of LG decisions and differences in leasing land to deploy infrastructure between LGs and other types of owners:
When carriers identify sites on land owned by the private sector or other government agencies, commercial terms are agreed and lease negotiations advanced (usually to execution) prior to the lodgement of a development application. This is the case with other forms of development, be it for civil infrastructure or commercial development.

Conversely, negotiations with local governments require the lodgement and approval of a development application prior to the resolution of the commercial tenure with that Council. This results in carriers committing considerable resources and funds without any certainty that tenure will be granted (on the in principally agreed terms or for that matter any reasonable terms) upon issue of the planning consent. (sub. 14, p. 3)

In response to the MCF claims, a number of LGs provided the Commission with an explanation of their perspective in relation to development requests from telecommunications providers. The complex situation faced by LGs in balancing the interests of the community and business interests was neatly presented by Tweed Shire Council:
Council has a direct responsibility to the community. This is an intrinsic and fundamental premise of Local Government. Subsequently, establishing community leadership in the community in the decisions Council makes is a fundamental part of the local democratic process. Councils do not have to answer to a Board they have to answer to the community. Council is therefore the voice of a community. The way in which individual councils respond to a mobile telephone tower is therefore also representative of that particular community and can in large [part] explain the different and varied examples of different councils’ responses to tower applications as provided through the MCF submission. (sub. DR61, p. 1)

The Armidale Dumaresq Council outlined their approach to determining a specific DA cited in the post-draft MCF submission:

The relevant Development Application, once authorised by Council as the land owner, was lodged on 9 February 2011. It was assessed by independent planning consultants, as the Council had a property interest in the proposal. (sub. DR49, p. 1)
Some LGs also appear to be charging fees in relation to the leasing of land owned or managed by the LG that may not be consistent with the cost recovery framework. The MCF said:

When it comes to the leasing of Council land, requests have been received … for an ‘Establishment fee’ of $15 000 for telecommunications facilities which are to be located on Council land via a formal lease arrangement. The fee (should it exist) is not recorded in the lease and it is not listed in … Council’s ‘Register of Regulatory Fees’. (sub. 14, p. 4)

As a result of these regulatory burdens, the MCF indicated that:

… member carriers are choosing to delay, defer or even abandon proposals designed to improve mobile coverage, call quality and network capacity in these areas. (sub. 14, p. 3)

That said, the MCF:

… also recognises many instances of Councils that have been encouraging and 
co-operative in the deployment of mobile telecommunications network infrastructure in recognition of the strong social and economic benefits that such facilities bring to their municipalities and its constituents. (sub. DR46, p. 7)
Western Australia, Victoria and New South Wales report that they provide specific policies or guidelines to promote consistency and assist LGs in undertaking assessments for mobile telecommunications developments (table 12.7). By contrast, the Queensland Planning Provisions provide guidance for LGs to incorporate mobile telecommunications facilities in local planning schemes but not guidelines for the assessment of proposed developments. South Australia classifies telecommunication facilities as essential infrastructure while Tasmania does not report providing any LG guidelines for mobile telecommunications developments.

Table 12.7
State guidance and assistance for telecommunications facilities

	State
	Nature of guidance or assistance

	Western Australia
	· State Planning Policy 5.2: Telecommunications Infrastructure — outlines a consistent approach in the preparation, assessment and determination of applications related to telecommunications infrastructure.
· Guidelines for the Location, Siting and Design of Telecommunications Infrastructure — assists local government in planning for telecommunications facilities at the local level.

	Victoria
	· A Code of Practice for Telecommunications Facilities in Victoria (2004) — sets out the circumstances and requirements under which land may be developed for a telecommunications facility, and sets out principles for the design, siting, construction and operation of such a facility.

	New South Wales
	· State Environmental Planning Policy Infrastructure 2007 — designed to facilitate the effective delivery of infrastructure (including telecommunications facilities) across NSW. 

· NSW Telecommunications Facilities Guideline Including Broadband — outlines principles for the design, siting, construction and operation that apply to all proposed telecommunications facilities in NSW.

	Queensland
	·  Land use defined in the Queensland Planning Provisions.


Source: Productivity Commission survey of state governments (2011, unpublished).

Having dealt with different LGs across all states and territories, the MCF considers that the guidance contained in the NSW State Environment Planning Policy represents the leading practice in this area through:

… a broad level of exemption for very specific types of telecommunications facilities that comprise a modern communications network and do not impact on amenity. This is consistent with DAF’s Leading practice Model. The capacity for the mobile network carriers to establish network infrastructure has been greatly enhanced, and state wide decision guidelines for Councils are clearer. (sub. 14, p. 2)

Leading practice 12.5
Engaging an independent consultant can increase transparency and probity where a development application relates to land owned by a local government, as practised by some local governments. 
Leading practice 12.6
Businesses wishing to expand mobile telecommunications infrastructure may benefit from clear state guidelines relating to the assessment of development proposals in this area. New South Wales, Victoria and Western Australia provide specific guidelines to promote consistent decision making and assist local governments in assessing development applications for mobile telecommunications infrastructure.
Tourism 

Tourism activities often occur in multiple regulatory frameworks that have the potential to constrain tourism related investment and participants indicated that the planning, zoning and development system is a major contributor to regulatory burden for prospective tourism developments. 

The introduction or expansion of tourism into locations where the planning system is not designed to adequately deal with the evolution of land use creates an unusual set of regulatory burdens. Consultations with interested stakeholders illuminated the tension between traditional land uses and proposals to develop new tourist attractions or experiences. In some rural areas, for example, farmers face restrictions on the use of crop protection measures such as netting on fruit trees or bird scarers because tourism operators object to the use of such measures as they detract from the visual amenity of the region. Similarly, some farmers report either not being able to employ efficient spraying techniques or fully utilise their land as a result of tourism developments on the border of adjacent properties.

The Commission was also advised in consultations where, in an effort to preserve the rural amenity of a LG area, restrictions on dividing land or land use were preventing the establishment of compatible craft and food businesses that were directly related to the current agricultural use of the land.
In other areas, farmers who wish to diversify into tourism activities may be limited in doing so by prescriptive land-use zoning which prohibits the use of a rural property to provide a café, restaurant and/or accommodation facilities. An example was provided to the Commission of an orchard receiving approval from a LG to build a café and shop to sell the orchard’s products, but then the same LG refused to approve the necessary operating permit. 

The Queensland Tourism Industry Council outlined the regulatory conundrum facing operators of tourism-related businesses:

Tourism businesses operate in a very wide range of sectors: transport, education, accommodation, hospitality, attractions, tours, marine, environmental, conservation, events, consulting, entertainment, agriculture, development, health, etc. As a consequence, there are multiple legislative and regulatory provisions that affect individual businesses and the industry as a whole. The secondary impacts of regulatory changes tend to spread widely in the tourism industry due to the interdependencies of service providers …

Tourism as a land use or zoning category is rarely identified in planning instruments and does not readily fit into current planning frameworks. (sub. 33, pp. 4, 6)

Given tourism’s sizeable contribution to the economy and concerns about its potential to grow, the Australian Government has developed a National Long Term Tourism Strategy (NLTTS — DRET 2009) and commissioned a number of other studies that explore the regulatory burdens faced by tourism operators. 

According to the Investment and Regulatory Reform Working Group (established as part of the NLTTS), the main land-use and development issues that significantly impact on tourism businesses are:

· complex and challenging planning schemes that can act to prohibit, discourage or limit the scope of developments, particularly where land is zoned in a manner that does not provide for tourism uses

· LGs lack resources and experience to properly assess tourism developments

· LG decisions can be subject to a high level of community influence or intervention which adds to uncertainty

· the regulatory culture can be as important as the letter of the regulation

· the impact of tourists (short-term visitors) is often not reflected in local area plans, resulting in inadequate investment in public facilities and infrastructure (DRET, sub. 37).

L.E.K. Consulting in the DRET submission outlined the consequences of failing to explicitly consider tourism in planning policies:

The lack of consideration for tourism in planning regulation, particularly provision for tourism uses in zoning, translates into unnecessarily high costs for tourism operators. These regulations typically add to planning timelines (increasing holding costs), create additional processes and compliance requirements (raising administrative costs and consultant fees), exclude tourism from attractive development opportunities (decreasing revenues and profits), and add to uncertainty by investors (raising capital costs). (sub. 37, p. 5)

The National Tourism Alliance is critical of the attitude of many LGs towards new and innovative tourism activities: 

The planning and development approvals process has been identified as a significant source of additional costs to tourism businesses and an impediment to the development of new tourism products, including accommodation, restaurants and cafes and tourist attractions. (sub. 28, p. 3)

Queensland Tourism Industry Council reflected:

Of particular concern to investors and business operators is the capacity and resources of local governments to respond in a timely and effective way to planning issues and development applications. (sub. 33, p. 6)

The Victorian Competition and Efficiency Commission (VCEC) has undertaken a review of regulatory burdens related to the tourism industry. An analysis of large scale tourism and other major projects indicated that development applications with a tourism related component are:

· perceived by LG planners as being more complex than other applications

· more likely to prompt a request to provide further information

· more likely to be referred to one or more regulatory bodies

· more likely to be notified to the public and to attract objections

· much more likely to end up at appeal to the Victorian Civil and Administrative Tribunal 
· more likely to have a longer determination time (VCEC 2011).
As part of the NLTTS, the Tourism and Transport Forum has developed a National Tourism Planning Guide: A best practice approach (2011) to assist planners in better understanding tourism related issues affecting development proposals and practical advice to assist planners in the consideration of tourism related development proposals. According to the Minister for Tourism:

Widespread adoption and use of the Guide is expected to assist planners in streamlining development application processes, encourage greater compliance with planning provisions at earlier stages, and overall help reduce the time and cost of administering planning processes. (Tourism and Transport Forum 2011, p. 3)

The states and territories take different approaches to guiding LGs to support tourism related land uses (table 12.8). For example, Western Australia has a dedicated Planning Bulletin that outlines ways in which LGs can encourage tourism related investment through the planning process (such as the identification of specific ‘tourism precincts and sites’ and wider adoption of mixed land-use zones) and provides guidance in the assessment of tourism specific development applications. Most other states provide varying levels of either formal or informal guidance to LGs on incorporating tourism related activities into the planning process. 
Almost three quarters of LGs report that they incorporate tourism into land-use planning through the local planning scheme, other planning instruments and targeted policies (table 12.9). Half of LGs also report that they have considered reviewing land-use definitions and zoning to facilitate tourism activities while a fifth of LGs have considered regulatory changes to support floor space ratio concessions for accommodation in high density areas.
Table 12.8
State guidance and assistance for tourism activities

	State
	Nature of guidance or assistance

	Western Australia
	· Planning Bulletin 83/2011 Planning for Tourism — outlines the Western Australian Planning Commission’s policy to guide LGs in making decisions on the planning elements of tourism proposals. 

	South Australia
	· No direct assistance but does provide advice to LGs on tourism planning and occasionally works collaboratively with LGs when introducing a new development plan policy.

	Victoria
	· The State Planning Policy Framework of all Victorian planning schemes includes two policies relating to tourism — the ‘Facilitating Tourism’ policy and the ‘Tourism in Metropolitan Melbourne’ policy. Each policy includes objectives, strategies and policy guidelines, which guide LGs as planning and responsible authorities in both strategic planning and planning permit decision making.

	New South Wales
	· Planning circular 09-006 guidance to support local tourism strategies and how tourism related activities align with the standard instrument Local Environmental Plan. 
· The Metropolitan Plan 2036 and subregional plans and regional plans also outline the importance of tourism when looking at the future growth and development of an area.

	Queensland
	· Strategic intents for tourist activities discussed in each regional plan.

· Guidance provided through the Queensland Planning Provisions and the State Planning Regulatory Provisions. 


Source: Productivity Commission survey of state governments (2011, unpublished).
Table 12.9
LG incorporation of tourism in land-use planning

	
	Per cent of respondents

	Incorporates tourism in land use planning:
	73

	
through local planning scheme
	62

	
through other planning instruments
	44

	
through tourism-focused planning policies or targeted instruments
	36


Source: Productivity Commission survey of local governments — planning, zoning and development assessment survey (2011-12, unpublished).
There appear to be a number of leading practices in the planning, zoning and DA systems which would encourage the development and expansion of tourism related businesses. These leading practices are consistent with the National Tourism Planning Guide (Tourism and Transport Forum 2011). Broad land-use zoning should not be unduly prescriptive so as to reduce the opportunities for or increase holding costs of proposed tourism activities. For many areas, particularly in rural locations, tourism related activities can supplement existing land uses and increase the economic sustainability of existing business and the local community but it can be difficult to get planning and development approval where prescriptive zoning is in place. 

States vary in their approaches to supporting tourism developments. For example, New South Wales applies standard instrument zones where each LG is able to include what development types are permissible within each zone. While the standard instrument encourages tourism land uses, LGs can exercise discretion in which zones tourism is included in and what development form it can take in the development of planning schemes (known as Local Environment Plans). This effectively means that some tourism developments are excluded at the planning stage and continue to be until the Local Environment Plan is amended (which can take many years).
The Queensland Planning Provisions have a similar approach through broad 
land-use zones that provide for development types that include tourism activities (Queensland Government, sub. DR51). Like New South Wales, LGs can exercise discretion in which zones tourism is included in and when they are to be applied.  Further:
Queensland’s Integrated Development Assessment System (IDAS) is a performance-based system which means it effectively enables the ability for a proponent to bring forward any proposal and have it tested against the policy benchmarks set under the planning instruments. This development assessment framework allows the flexibility for new tourism uses to be proposed and tested against the strategic intent for the local area in which it is proposed to be located, irrespective of the land use zoning set out in the local government planning scheme. (Queensland Government, sub. DR51, p. 3)
By contrast, Western Australia employs broad land-use zones in planning schemes which can allow tourism business to be established, but proposed developments are decided at the discretion of LGs, unless such activities are explicitly prohibited within that zone. 
Many of the general planning, zoning and DA leading practices (that is, 12.1 to 12.5) have the potential to make investment in tourism developments easier to progress through streamlining the planning and development approval process. In particular, the wider adoption of broad and consistent land-use zones that allow complementary land uses (for example, tourism activities in rural areas) has significant potential to support the tourism industry.
leading practice 12.7 
Tourism developments can be more easily facilitated by allowing them to be tested against the strategic intent of the local planning scheme, as is the case in Queensland.

Mining and extractive industries

Development related to mining and extractive industries can greatly impact on the economic potential of the surrounding region and the broader economy. The planning and DA for most mining and extractive industry projects is usually undertaken by the state government as many of these projects require large scale investment and are considered of ‘state significance’. LGs are often given limited opportunity to provide input into the decision-making process when applications go through alternative development decision mechanisms.
However, smaller development proposals and some developments within a large mining project (particularly related to building development) can require LG involvement as the responsible authority. Limited information has been received to indicate that LG activities in this area are a significant burden.

State governments provide a variety of materials to assist LGs and developers in understanding and undertaking their roles in relation to proposed developments for mining and extractive industries (table 12.10). New South Wales, Victoria Queensland and Western Australia all provide guidance at the strategic planning level and in the assessment of development applications (where these functions are undertaken by LGs). 

Table 12.10
State guidance and assistance to LGs for mining and extractive industries 

	State
	Nature of guidance or assistance

	Western Australia
	· State Planning Policy 2.4: Basic Raw Materials and Basic Raw Materials Applicants’ Manual — sets out the matters which are to be taken into account when making planning decisions for extractive industries.

	Victoria
	· Victorian Planning Provisions Clause 14.03: Resource exploration and extraction — includes objectives, strategies and policy guidelines to guide LGs as planning and responsible authorities in both strategic planning and planning permit decision-making.

	New South Wales
	· Strategic Regional Land Use Plans that seek to address issues associated with mining, coal seam gas and agriculture land uses along with Development Assessment Guides.a

	Queensland
	· Assistance with the interpretation of building legislation related to the mining industry.

· Provides a State Planning Policy on the protection of extractive resources and guidelines which must be used in development assessments until it is appropriately reflected in the relevant LG’s planning scheme.


a These plans are currently in development with the first two placed on public exhibition on 6 March 2012.
Source: Productivity Commission survey of state governments (2011, unpublished).

DRET (sub. 37) asked the Commission to investigate regulatory burdens arising from the lack of clarity in the scope of LGs’ role in the approval of major oil and gas projects. This issue was explored in the Review of Regulatory Burden on the Upstream Petroleum (Oil and Gas) Sector (PC 2009b) which noted that LGs have a legitimate role in some planning and DAs, but shared concerns from participants that ‘local governments may become involved in areas beyond their expertise’ (PC 2009b, p. 273). The Commission recommended that the regulatory roles between all three tiers of government in Australia should be clarified and where developments or activities are regulated by environmental agencies or major hazard facilities regulators, involvement of LG is not warranted. 

The Australian Government accepted the recommendation and tasked the COAG Ministerial Council on Mineral and Petroleum Resources (MCMPR) to progress its implementation. DRET has provided an update on the progress of standard Memorandum of Understanding templates to clarify the responsibilities of state and LGs in relation to the approval of upstream petroleum developments. 
After consultation with key stakeholders, the Standing Council on Energy and Resources (SCER) agreed in December 2011 that a national MoU was not a viable approach from either an industry or local government perspective. Instead a guideline on the issues that should be considered by developers and local governments was deemed to be more appropriate. This approach was accepted by the Council of Australian Governments (COAG) in April 2012. 

The Western Australian Department of Mines and Petroleum has taken the lead in developing draft Guidelines of Engagement for Petroleum Developers with Local Government that outline principles of engagement for petroleum developers with local government. The guidelines are currently being considered by SCER and will then be referred to COAG before the end of 2012. 

Local governments may benefit from clear guidelines for the assessment of development proposals related to specific sectors. The proposed introduction of guidelines should help clarify the role of local governments and promote leading practice in assessments for petroleum proposals with potential application to mining and other extractive industries. (sub. 54, p. 1)
leading practice 12.8 
Development of guidelines can clarify the responsibilities of each level of government, particularly local government involvement, in the development and regulation of mining and extractive industries. 
Guidelines to clarify the roles of local and state governments is an approach that would appear to have general application to any area where more than one level of government is involved and the possibility of confusion over responsibilities is relatively high.

Home-based businesses

Home-based businesses are a significant contributor to economic activity but information about this group of businesses is not regularly collected. The latest data available indicates that, in 2003, there were around 785 000 home-based small businesses in Australia, of which less than one-third had more than one employee (that is, in addition to the operator) (ABS 2004b). 

LGs are responsible for regulating home-based business activities and generally interact with these businesses for two reasons:

· when an application to start or amend home-based activities is made 

· to investigate a complaint regarding the operation of a home-based business.

One participant specifically explored the regulatory issues pertaining to home-based businesses. According to the Small Business Development Corporation (SBDC Western Australia):

Local governments in Western Australia retain significant discretion to consider their community’s needs and the impacts on local amenity when considering applications for businesses to be operated from or at home … 

The issues raised with the SBDC generally do not relate to the granting of approvals, per se, moreover the lack of consistency and application of regulations between (often neighbouring) local governments and the arbitrary fees used …

Inconsistent rules apply to: the types of business that can be run from home; hours of operation; signage; noise and other emissions; maximum floor space; storage requirements; client/staff parking; and number of employees. (sub. 29, p. 5) 
Certain aspects of planning, zoning and DA relating to home-based business activities are covered either in the relevant state regulations or guidelines (table 12.11). Most states and territories outline a definition of a home-based business, activity and/or occupation that is exempt from development approval in planning regulations or associated policies, but the role of LG in adopting or implementing these regulations varies in different states.

In New South Wales, Victoria and South Australia, regulations define what characteristics home-based businesses are required to meet in order to be considered to be an exempt development (and thus not require development approval). 

Table 12.11
State regulations or guidance for home-based businesses for planning approval

	Jurisdiction
	Regulation or guidance
	Notes

	NSW

	SEPP (Exempt and Complying Development Codes) 2008
	Home occupations, home business and home industry are considered exempt development if they comply with the SEPP requirements

	Vic
	Victorian Planning Provisions
	Outlines requirements for a home activity permit to be issued by consenting authority

	Qld
	Queensland Planning Provisions
	Standard provisions may be applied by LGs in developing land use plans

	SA
	Development Regulations 2008
	Carrying on of a home activity consistent with the definition is not considered development

	WA
	Town Planning Regulations 1967
	Provides model scheme text for LGs to incorporate into land use plans

	Tas
	Planning Scheme Common Elements Template
	The template defines a home office for non-binding incorporation by LGs into land use planning schemes


Sources: State government legislation and regulations.
In other states, guidelines and model text is outlined for LGs to incorporate into land use plans as they see fit. This has the potential for variation between LGs in the characteristics of home-based businesses that require development approval. In Queensland and Western Australia, the main differences relate to the floor space occupied by the business, the number of visitors and vehicles, and the size of advertising signs. There are also differences in the types of businesses which require development approval but these businesses are generally the subject of other regulation (such as food preparation, bed and breakfast accommodation, sex services and manufacturing activities).  

Home-based businesses that do not satisfy the exemption requirements need to apply for development approval. This approval is determined by LG on the basis of the nature of the proposed business activity and its impact on the community. 

Clearer guidelines and greater consistency in the approach of LGs to facilitating home-based businesses have been a consideration of both the Local Government Planning Ministers’ Council (LGPMC) and the Small Business Ministerial Council for at least five years. The LGPMC has released Guidelines for Facilitating Home Based Business (2011) that outlines a set of criteria which, if satisfied, should not require a business to obtain planning permission to operate. Otherwise, prospective home-based businesses need to apply for planning or development approval from the LG. However, these ministerial councils no longer operate (since 30 June 2011) and home-based business initiatives have not been referenced to be progressed by the COAG standing committees.
Most states have online portals that provide information for prospective and established home-based businesses, including areas where planning and development approval are required. However, these sites only provide basic information and often refer interested parties to LGs. As such, these portals are currently of limited use in relation to planning and development. 

Leading Practice 12.9 
Following the guidelines proposed by the Local Government Planning Ministers Council to reduce the regulatory burden on home-based business, local governments can adopt:

· a self-assessment process (with prescriptive criteria) to determine whether development approval is required
· outcome-based criteria to ensure that home-based businesses do not adversely affect the amenity of the community where they operate.
State and local government websites can make online facilities more useful for potential home-based business operators by providing detailed information, including advice on development approval exempt characteristics to enable operators to undertake a self-assessment of whether they are compliant.
� 	Planning, zoning and DA activities in certain areas of the ACT are undertaken by the National Capital Authority.


� 	‘Excluded development applications’, such as development by a LG or the Western Australian Planning Commission, are not able to be determined by a DAP.


� 	Questions about the impact of prior consultation were only asked  in the 2011-12 survey module and not in the 2011 survey.


� 	See chapters 6 and 7 of Planning, Zoning and Development Assessments (PC 2011b) for a detailed examination. 


� 	More information on appeal mechanisms can be found in section 3.3 of the Planning, Zoning and Development Assessment study (PC 2011b).
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