	
	


	
	



Leading Practices
Regulatory and governance frameworks
Statutory best practice regulation principles
LEADING PRACTICE 2.1
Well-established regulatory principles that have a statutory basis and apply to all levels of government — including local government — ensure more rigorous application by policy makers and delivery agencies, improve the transparency and accountability of the quality of regulations and send a strong signal about a government’s commitment to regulatory reform as a micro-economic policy instrument. In adapting this leading practice to the Australian federal system of government, statutory best practice regulatory principles would ideally be formulated at a national level and given effect to state and local government regulation through state legislation.
Local Better Regulation Office
leading practice 2.2
An agency, such as the United Kingdom’s Local Better Regulation Office, which had a focus on the regulatory activities of local government, including those undertaken on behalf of other tiers of government, can coordinate and prioritise regulatory objectives, responsibilities and activities between, and within, tiers of government while allowing local governments the discretion and autonomy to respond to the needs and aspirations of local communities. 
Prioritising regulatory activities delegated to local government 
LEADING PRACTICE 2.3
Given the broad range of regulatory functions which compete for resources against other functions undertaken by local governments in the interests of local communities, a short list of well-defined regulatory priorities would help to ensure that local governments are devoting sufficient resources to the achievement of the regulatory objectives of higher levels of government.
Maintaining up-to-date registers of state laws which require local governments to play a regulatory role
LEADING PRACTICE 3.1

No jurisdiction has established a comprehensive list of the laws for which local government plays a role in administration, enforcement or referral. A complete and current list of those laws which require local governments to play a regulatory role would reduce overall compliance burdens for business and facilitate a better understanding of the regulatory workloads of local governments.
Assessment for local laws and state or territory laws that delegate regulatory roles
Leading practice 3.7
It is leading practice for local governments to conduct impact analysis for proposed local laws at a level commensurate with the likely size of impact of the proposals. While full regulation impact analysis or quantitative cost benefit analysis will often not be justified, some level of consultation with and opportunity for interested parties to consider and comment on proposals is almost always appropriate.
Leading practice 3.8 

Developing tools to help local governments undertake simple impact assessments would improve regulatory outcomes. 
Leading practice 3.2
State or territory led development and regulatory impact assessment of model laws can reduce the burden on local governments and improve the quality of regulation, thus reducing costs to business. 
Transparency
leading practice 3.3
Publishing local laws on the internet improves the transparency of local government, whether the laws are published in a central register or on local websites. There is currently good use of web publishing for local laws across the jurisdictions. This could be made a legislative requirement if compliance or timeliness of publication became an issue in the future.
leading practice 3.5
The maintenance of a database of all local laws in each jurisdiction would help to facilitate the management of red tape and review of the stock of regulation. Such databases are maintained by Queensland and Western Australia. The practice of listing all laws on one webpage, as in Tasmania and the Northern Territory, is appropriate for jurisdictions that do not have many local laws in total.
LEADING pRACTICE 3.4
It is leading practice to make publicly available all quasi‑regulation that provides guidance on how to comply with legal requirements or how local governments will assess applications. These quasi‑regulatory instruments include policies, guidelines, fact sheets and codes. 

LEADING pRACTICE 3.6

The New South Wales Ombudsman has a memorandum of understanding with the NSW Department of Local Government to share information on complaints, the issues complained of, which local governments such complaints relate to and, as far as practicable, how complaints were disposed of. This practice supports probity and good governance.

Enhancing competition
Leading practice 3.9
Consistent with the Competition Principles Agreement, local laws are assessed for anti-competitive effects and, if found to be anti-competitive, are subjected to an agreed public interest test in Queensland, Victoria, South Australia, Tasmania and the Northern Territory. Similar assessments for quasi-regulation would further reduce potential adverse impacts of regulation on competition.
Leading practice 3.10
Where local governments have regulatory roles that may conflict with their own interests and it is impractical to resolve these conflicts, there is the potential for compromised decision-making and the neglect of competitive neutrality requirements. Arrangements designed to meet the specific circumstances can address risks and deliver appropriate transparency, conflict resolution and probity.
Reviewing the stock of local government regulation 
leading practice 3.11 
Local government reporting requirements and periodic reviews of regulation undertaken for state or territory governments can help to ensure that: local rules and regulations do not cause unintended consequences and do not overlap with other regulation; and, at a minimum, the benefits created outweigh the costs imposed, including costs to business. Examples include the Victorian Competition and Efficiency Commission’s review of local government regulation and Western Australia’s inclusion of local government in its state-wide red tape review.
leading practice 3.12
Until recently, most of the jurisdictions’ red tape reduction programs have been focused on state regulation. South Australia has recently piloted the extension of these programs to local government regulation and assessing the case for this wider coverage may find significant benefits.
leading practice 3.13
Keeping a watching brief on the aggregate number and content of local laws and licensing/registration requirements would enable state and territory governments to regularly assess, say every ten years, whether existing instruments are relevant and to identify a subset that warrants further review.
Reviewing and appealing local government decisions and procedures
leading practice 3.14
Having a graduated review and appeal system available for matters relating to local government decisions and procedures provides a way for affected parties to obtain ‘natural justice’ (procedural fairness) and a merits review (a review of the outcome of the decision), while also reducing costs and formalities.
Augmenting appeal paths with internal review mechanisms, such as are already in place for local government decisions in most jurisdictions, is likely to reduce costs for business.

Leading practicE 3.15

Enabling Small Business Commissioners to:

·  have a mediating role between local government and businesses, as they do in New South Wales, South Australia and Western Australia
· investigate systemic issues raised through complaints
would provide business with a path of redress that is less formal, time-consuming and expensive than judicial appeals but more independent than an internal review.

Taking account of all costs and benefits in decision making
Leading practicE 3.16
While the principle of subsidiarity suggests that local government is likely to be the most effective and efficient regulation maker for local issues, when impacts extend beyond the local government area, higher-level decision making — such as by a state, territory or regional body — is more likely to deliver an overall net benefit to the community.
It may be appropriate for state or territory governments to use separate regional bodies with well-defined regulatory responsibilities which cross local government boundaries. Planning panels, inter-council coordination organisations and catchment management authorities provide examples with differing degrees of effectiveness across the jurisdictions.
Consider greater harmonisation
Leading practice 3.17
There is a case for state, territory and local governments to assess the mechanisms available to harmonise or coordinate local regulatory activities where the costs of variations in local regulation exceed the benefits.
Capacities of local governments
Ensuring local government regulatory capacity 
Leading Practice 4.1
State governments, by ensuring local governments have adequate finances, skills and guidance to undertake new regulatory roles, can reduce the potential for regulations to be administered inefficiently, inconsistently or haphazardly. This could be achieved by including an assessment of local government capacities as part of the regulatory impact analysis for any regulation that envisages a role for local government.
Assistance with setting fees
Leading Practice 4.2 
The practice of publishing fee-setting guidelines and expectations for local governments, as currently done in New Zealand, assists local governments to set efficient charges for their regulatory activities. 
Leading Practice 4.3

In general, if local governments set fees and levies to fully recover, but not exceed, the costs of providing regulatory services from the business being regulated, this will improve efficiency. There are possible exceptions: it may not be efficient to fully recover costs where public benefits are involved; and it may be efficient to charge more than the administrative costs where this would lead to businesses taking account of external costs imposed on the community. In addition, in order for it to be efficient to not just recover costs, it would need to be determined that fees charged to business are the best way to address these market failures. 
 Leading Practice 4.4
If state governments established systems and procedures to accurately measure the costs of providing regulatory services, and did not cap local government regulatory fees, this would assist local governments to accurately recover regulatory administrative costs.
Assistance with writing laws

Leading Practice 4.5
Guidance for local governments on local law and policy making is useful, with Victoria’s Guidelines for Local Laws Manual providing an example of this. The usefulness of such guidance is maximised when:

· it applies to both regulation development and review

· it is based on best-practice principles
· it includes not only written material but also training and ad hoc support.
Assistance with administering and enforcing regulation
Leading Practice 4.6
The use of a regulators’ compliance code, such as that currently in operation in the United Kingdom based on the Hampton principles, would provide guidance for local governments in the areas of regulatory administration and enforcement. Key elements of any guide would include regulatory administration and enforcement strategies based on risk management and responsive regulation.
leading practice 9.2

Burdens on businesses and local governments can be reduced if standardised forms are made available to local government regulators. This is currently done for food safety regulation by the NSW Food Authority, the South Australian Government and the Municipal Association of Victoria.
Capacity development and back-up
Leading Practice 4.7
Training for local government officers from relevant state government departments develops their capacity to administer and enforce regulations and assists with delivering good regulatory outcomes. The training associated with changes to the Victorian Public Health and Wellbeing Act 2008 is an example of leading practice in this area.
Leading Practice 4.8
Accreditation of local government officers ensures that the local government workforce is suitably qualified to undertake all of their regulatory functions, although, there is a need to ensure the accreditation criteria used reflect the roles the officers are expected to perform.
Leading Practice 4.9
The use of flying squads, such as the Rural Planning Flying Squad established in Victoria, moderates the effects of local government skills shortages.
Leading Practice 4.11
There are benefits from state governments reviewing individual local governments as is the case with the Promoting Better Practice Review program in New South Wales. The benefits of such reviews are maximised when:
· they extend beyond a purely financial focus to encompass other aspects of local government operation such as governance, workforce and the use of technology
· they aim to identify leading and/or noteworthy practices in local governments as well as identify areas for potential improvement
· state and territory governments work with local governments to address identified areas for improvement
· the reviews are made publically available upon completion to enable other local governments to benefit from the relevant findings.

Coordination and consolidation
Leading Practice 4.10
By making the optimal use of various forms of cooperation and coordination, local governments are able to achieve economies of scope and scale in resources and skills. Provisions under Western Australia’s Building Act 2011 that allow local governments to share building approval services provide an example of this.
leading practice 5.1
Local government coordination or consolidation requires a genuine and clear agreement among local governments to achieve regulatory efficiency objectives, particularly to:

· reduce regulatory duplication or unwarranted inconsistency among local governments
· improve the competency and capacity of local governments to effectively undertake their regulatory functions. 
The agreement may be stand-alone, or mediated through a coordinating body or under legislation.
leading practice 5.5
Resource sharing among local governments can address deficiencies in the capacity of individual local governments to discharge their regulatory functions. In particular, sharing staff resources provides individual local governments with access to additional skills and resources which is likely to assist in reducing the delays on business in obtaining local government approvals and permits.

leading practice 5.2
Regulatory efficiency can be improved by including express provisions in local government Acts:

· to permit joint local government activities to address regulatory efficiency objectives
· to enable a joint local government entity to be established to undertake regulatory functions in an efficient manner.
In addition, state and Northern Territory governments could provide administrative guidance to clarify the scope of the provisions, including that coordination and consolidation is relevant to more than just service delivery.
leading practice 5.3

Legislative provisions that impede local governments from coordinating and consolidating in effective ways run contrary to leading practice.

leading practice 5.4
Suitable state government incentives and support to address regulatory efficiency improve the outcomes from local government coordination and consolidation.

Specific regulatory regimes

Regulation of building and construction
LEADING PRACTICE 7.1
A gateway approach (similar to that used in Queensland, Victoria and Western Australia) to scrutinise proposed building standards that are inconsistent with either the National Construction Code or relevant jurisdictional Development Codes guards against potentially costly requirements being imposed by local governments.
LEADING PRACTICE 7.2
Use of enforceable conditions or standards in the regulation and management of construction site activity, with the conditions being flexible enough to deal with genuine differences in local circumstances, is the most consistent and effective means of regulating construction sites.
leading practice 7.3
The risk-based approach to building inspections being contemplated by Western Australia offers a more cost-effective means of regulating building compliance without compromising the integrity of the building process. Similarly, regulating compliance with relevant plumbing standards on the basis of risk would offer equivalent benefits.
Parking regulation
Leading practice 8.1
Local government policy on when cash-in-lieu contributions will be accepted as a substitute for providing parking spaces would be more transparent and provide more certainty to business if the policy is clear and accessible and outlines:

· the circumstances in which cash-in-lieu contributions will be considered

· how contributions will be calculated 
· how the money collected will be applied.
While no one local government appears to have a parking policy that addresses all of these issues, many local governments in Tasmania have clear and accessible cash-in-lieu policies, as do Redlands City Council (Queensland) and Darwin City Council. 
Heavy vehicle regulation
Leading practice 8.2
In order to facilitate the development of maps indicating which roads can be accessed by compliant vehicles, state and the Northern Territory governments or the National Heavy Vehicle Regulator (when operational) could provide support, including technical and financial resources, to local governments in identifying and gazetting suitable roads according to the Performance Based Standards Classification. 
leading practice 8.3
It is more efficient for local governments to target the outcomes of transport activities (such as safety and road damage) where this approach can meet community expectations, rather than placing restrictive conditions on vehicle dimensions. That said, there may be times where the appropriate regulatory approach is to impose restrictive regulatory conditions (such as defined hours of operation to restrict noise levels).
Food safety regulation
leading practice 9.1
It is a leading practice to exclude businesses selling food with negligible risk from requirements to register or notify their business as a food business, as currently provided for in Victoria, Tasmania and Western Australia.

leading practice 9.3
Burdens on business can be reduced if administrative arrangements only require food businesses to register with one local government. Victoria, Queensland, South Australia and Western Australia have introduced such arrangements (for example, in respect of mobile food vendors not having to register with multiple local governments).
leading practice 9.4
In instances when states require food businesses to have food safety programs, it would assist local governments, which usually administer and enforce the food safety programs, if they also provided either templates for different types of business (as in South Australia and Victoria) or online tools that allow businesses to generate food safety templates (as is available for Victorian businesses). 
leading practice 9.5
If local governments systemically collect and use information on risk and the compliance history of individual food businesses to inform their regulatory practices — such as inspection frequency and fee setting — it should both improve outcomes and reduce burdens on low-risk and compliant businesses. This is already done by most local governments.

Leading practice 9.6
Food businesses and consumers benefit from a transparent food regulation process. Examples include:

· providing information explaining the basis for food safety policy — particularly the reasons why some businesses are treated differently — to assist local governments and other parties in understanding the food safety system. The NSW Food Authority makes this information available to the public

· state governments providing information on various food safety regulatory activities of local governments, including fees and charges imposed, the frequency of inspection activities and the results of food safety enforcement actions, as is the case in New South Wales, Queensland, South Australia and Western Australia.
Regulation of cooling towers and warm water systems
Leading practice 10.1
When states collect data on the regulatory public health functions undertaken by local governments on their behalf, it is leading practice for that information to be published with information on each local government’s performance. Most states do this for food safety and two states — South Australia and Tasmania — are moving towards this for public health and safety functions.

Leading Practice 10.2
To identify areas requiring more focused risk management and responsive enforcement approaches, states could review local government performance data. Appropriate actions to improve local government capacity can include articulating the expected performance of local governments (along with relative priorities), providing additional assistance to local governments, and education and training.
Regulation of swimming pools
Leading Practice 10.3
Some states do not provide explicit guidance on what role — if any — local government should have in regulating public swimming pools. This can lead to uncertainty for affected businesses. Western Australia has addressed this by clearly enshrining the responsibilities that local governments have in relation to regulating public swimming pools in their regulations.
Leading Practice 10.4
If local governments base the frequency of swimming pool inspections on both the identified risk categorisation and compliance history, this would reduce the unnecessary compliance burden on businesses subject to swimming pool regulations.
Regulation of brothels
Leading Practice 10.5
Local governments are not well placed to be the leading agency for brothel regulation. Two jurisdictions have alternative lead agencies: in the ACT, the Office of Regulatory Services is responsible for registering and regulating legal brothels and the police are responsible for regulating unregistered brothels; recent changes have allowed Victoria Police to take the lead role in investigating brothels, allowing effective collaboration between regulatory agencies.
Regulation of skin penetration premises
leading practice 10.6
Some local governments use a risk-based approach to determine the frequency of inspections of skin penetration premises taking into account the inherent risks of the activities undertaken and the prior compliance history of the business. There are merits in adopting such a system if the risk approach is based on state or nationwide data and supported by a rigorous testing regime to ensure the robustness of the approach.
Regulation of premises selling alcohol
Leading Practice 10.7
Businesses have a better basis for determining the viability of proposed licensed premises if they have clear information about likely operational requirements at the project inception stage. Some local governments have a clear and publicly accessible policy indicating the conditions they will place on development approvals for licensed premises and the criteria they have for supporting applications to the relevant state regulator for a liquor licence — as is done by Byron Shire Council.
Leading Practice 10.8
State licensing regulators providing explicit advice to prospective liquor licence applicants of the approvals that they need to get from local governments — as is done by the Office of the Liquor and Gambling Commissioner of South Australia — would assist applicants.
Environmental regulation 
leading practice 11.1
To minimise the overall costs of regulation and in order to be useful to both business and local government, any additional environmental plans required with development applications, need to be requested by local governments at the appropriate stage of the development rather than requiring all information to be provided at the initial development application stage. 

leading practice 11.2
There is scope to reduce the regulatory burdens on business through the use of risk management by local governments in managing the regulation of development in coastal areas prone to sea level rises and tidal inundation. 
leading practice 11.3
There is scope to reduce the regulatory burdens on business by clearly delineating responsibilities between local governments and the often large range of state agencies with environmental responsibilities. While the boundaries of responsibility usually appear to be clear to local governments, there is some evidence of duplication in information requirements placed on business, for example, in relation to land clearing applications. 

Planning, zoning  and development assessment 
leading practice 12.1
Decision-making processes can be made more reflective of the relevant risks, reduce costs to business and streamline administrative processes through: 
· pre-lodgement meetings with advice provided in writing, clear and accessible planning scheme information and application guidelines
· the use of a standard approval format
· timely assessment of applications and completion of referrals
· facilities that enable electronic submission of applications
· the wider adoption of track-based assessment.
leading practice 12.2
The adoption of the following measures would assist in strengthening the overall planning system, reduce confusion for potential developers and assist local governments by facilitating early resolution of land use and coordination issues:

· developing strategic plans and eliminating as many uncertainties as possible at this stage and make consistent decisions about transport, other infrastructure and land use 
· developing and implementing standardised definitions and processes to drive consistency in planning and development assessment processes between local governments

· ensuring local planning schemes are regularly updated or amended to improve consistency with state-wide and regional planning schemes and strategies
· providing support to local governments that find it difficult to undertake strategic planning and/or align local plans with regional or state plans.
leading practice 12.3
Making information, on lodgement and decisions relating to planning applications, publicly available increases transparency for business and the community. Public confidence can be improved through periodic external auditing of assessment decisions and processes. 
leading practice 12.4
The implementation of broad land-use zones in local planning schemes that apply across the state or territory has the potential to increase competition, allow businesses to respond to opportunities more flexibly and reduce costs for businesses operating in more than one jurisdiction.
Leading practice 12.5
Engaging an independent consultant can increase transparency and probity where a development application relates to land owned by a local government, as practised by some local governments. 
Leading practice 12.6
Businesses wishing to expand mobile telecommunications infrastructure may benefit from clear state guidelines relating to the assessment of development proposals in this area. New South Wales, Victoria and Western Australia provide specific guidelines to promote consistent decision making and assist local governments in assessing development applications for mobile telecommunications infrastructure.
leading practice 12.7
Tourism developments can be more easily facilitated by allowing them to be tested against the strategic intent of the local planning scheme, as is the case in Queensland.

leading practice 12.8
Development of guidelines can clarify the responsibilities of each level of government, particularly local government involvement, in the development and regulation of mining and extractive industries. 
Leading Practice 12.9
Following the guidelines proposed by the Local Government Planning Ministers Council to reduce the regulatory burden on home-based business, local governments can adopt:

· a self-assessment process (with prescriptive criteria) to determine whether development approval is required
· outcome-based criteria to ensure that home-based businesses do not adversely affect the amenity of the community where they operate.
State and local government websites can make online facilities more useful for potential home-based business operators by providing detailed information, including advice on development approval exempt characteristics to enable operators to undertake a self-assessment of whether they are compliant.
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