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About the study
Regulations are requirements imposed by governments that influence the decisions and conduct of businesses, other organisations and individuals. Policymakers use regulations to shape outcomes and achieve policy goals — for example, occupational health and safety laws are used to ensure that employees are safe in their workplaces, while environmental regulation is used to prevent damage to the natural environment. Regulation, therefore, has an important role to play in influencing Australia’s economic prosperity and social wellbeing. 

However, regulation also imposes costs on businesses. Hence, it is important to ensure that regulation achieves its intended outcomes with minimal cost. 

While the need for efficient regulation is relevant to all three tiers of government in Australia, this study focusses on the business impacts of local government regulation. 

1.1
What the Commission has been asked to do

The Commission has been requested as part of its program of performance benchmarking, to examine the extent to which different approaches to the exercise of regulatory responsibilities by local governments (LGs) materially affect costs incurred by business, both within and between jurisdictions. As far as the Commission is able to tell, this study is the first to comprehensively review the regulatory activities of LGs from a national perspective. As such, the Commission has paid particular attention to placing these activities in the context of LG activities more generally and ensuring that this report can fill some of the information gaps that the Commission has identified during the course of the study.

This is the sixth benchmarking study that the Commission has undertaken on a regulation area (box 1.1) nominated by the Council of Australian Governments (COAG). 

	Box 1.1
The Commission’s performance benchmarking program

	In February 2006, COAG agreed that all governments would aim to adopt a common framework for benchmarking, measuring and reporting the regulatory burden on business (COAG 2006). This work was split into two stages — an initial feasibility study and an ongoing work program of regulation benchmarking in specific areas.

Stage 1 — The ‘feasibility’ study
Following COAG’s agreement on benchmarking and measuring regulatory burdens, the Commission examined the feasibility of developing quantitative and qualitative performance indicators and reporting framework options (PC 2007). This study concluded that benchmarking was technically feasible and could yield significant benefits. 
Stage 2 — Regulation benchmarking in specific areas
Since April 2007, the Commission has undertaken five regulatory benchmarking studies in the following areas nominated by COAG:
· Quantity and quality of regulation (PC 2008b) — examined indicators of the stock and flow of regulation and regulatory activities, and quality indicators for a range of regulatory processes, across all levels of government. The study highlighted the diversity across jurisdictions in the quantity and quality of regulation, reflecting inherent differences (such as in business structures and industry intensity) as well as different approaches to regulation.
· Costs of business registrations (PC 2008c) — estimated the compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments. The study revealed the limited differences in registration costs and processing times for applications. 
· Food safety (PC 2009a) — compared the systems for food regulation across Australia and New Zealand. Considerable differences in regulatory approaches, interpretation and enforcement were found between jurisdictions — particularly in those areas not covered by the model food legislation (such as standards implementation and primary production requirements).
· Occupational health and safety (PC 2010) — compared the occupational health and safety regulatory systems of the Australian and state and territory governments. The study found a number of differences in regulations themselves (such as record keeping and risk management, worker consultation, participation and representation, and for workplace hazards including psychosocial hazards and asbestos) and in the enforcement approach adopted by regulators.
· Planning, zoning and development assessments (PC 2011b) — examined 24 Australian cities to assess how the states’ and territories’ planning and zoning systems impact on business compliance costs, competition and the overall efficiency and effectiveness of the functioning of cities. The study revealed considerable variation in how effectively different governments are dealing with planning and zoning issues and pointed to leading practices that could yield significant gains if extended more widely. 

	


The Commission’s terms of reference

The Commission has been asked to benchmark the role of LG as regulators and their impact on business costs by:

· identifying the nature and extent of LG regulatory responsibilities that impact on business costs and the variation in these responsibilities across LGs both within, and between, the states and territories

· clarifying the extent to which LGs implement and enforce national, state and/or territory policies and to what extent they apply additional policies of their own

· assessing whether differences in regulatory responsibilities and how they are exercised by LGs have material impacts on costs incurred by business

· identifying leading regulatory practices for LG, both domestically and internationally, which have the capacity to reduce unnecessary regulatory costs for business while sustaining good regulatory outcomes. 

The terms of reference also advise that the Commission may draw on previous evidence from its earlier benchmarking studies to reduce the consultation requirements placed on LG when undertaking this study. The full terms of reference for this study are set out on page iii.

Regulation and business costs in scope

For the purposes of this study, regulation has a very wide definition and refers to all types of legislative instruments used by the Australian, state and territory governments, as well as rules set by a LG, such as by-laws, guidelines, codes or policies. The conditions contained in licences, permits, consents, registration requirements and leases are also under reference where they impose a compliance burden on businesses or restrict competition.

As well as the substance of the regulations themselves, the ways in which they are implemented or enforced by LG can also have material impacts on business. The regulatory responsibilities of LG can encompass many different functions. For example, LG may have approval responsibilities (where they give permission for a certain activity to go ahead), monitoring responsibilities (where they ensure activities comply with the relevant regulations or permits) or enforcement responsibilities (where they issue penalties for regulatory breaches). All of these regulatory activities are within the scope of this study. 

The procedures by which regulation is made are a critical determinant of both the effectiveness and efficiency of regulation. Many of the regulations applied by LG are not made by LG themselves, but by the relevant state or territory government. As such, the activities of state and territory governments in developing and making regulations to be administered or enforced by LG are in the scope of this study.

The terms of reference for this study require LG regulation to be benchmarked with respect to the costs that it imposes on businesses. These costs extend beyond the ‘dollar cost’ of complying with such regulations to also include any benefits or opportunities businesses forgo as a result of complying with LG regulations. Importantly, the definition of business used in this benchmarking study extends beyond incorporated enterprises to include unincorporated and not-for-profit organisations. 

While the terms of reference require the Commission to investigate a broad range of LG regulatory impacts, there are a number of areas not within the scope of this study. These include:

· the provision of goods and services by LGs, such as libraries, parks, roads, bridges and services to care for the aged and disabled
· access to public land managed by LGs
· LG procurement practices

· regulations that primarily impact on individuals rather than businesses (such as the licensing and control of pets) 

· regulations which codify LG election procedures

· the processes by which LG receive funding from the Australian and the state and territory governments
· the setting and raising of local rates by LGs
· issues associated with the recognition of LG in the Australian Constitution

· the freedom of information and information accessibility requirements of LG 

· the legal principles associated with conflicting state and LG regulations

· issues associated with Western Australia’s Royalties for Regions program.

Aspects of city planning, zoning and development which were examined in the Commission’s previous benchmarking study — Performance Benchmarking of Australian Business Regulation: Planning, Zoning and Development Assessments (PC 2011b) have not been re-examined in detail in this report and no new evidence has come to hand to warrant such a re-examination. That said, planning, zoning and development assessment issues that were not examined in that report, namely issues pertinent to non-cities, are an important component of this study. 

Benchmarking period

The reference date for the performance benchmarking of regulatory activities by LG in this study is for the 2010‑11 financial year for all indicators where such information was available (and where a particular date was required for benchmarking purposes, 30 June 2011 was used). However, when 2010‑11 data is not available due to financial reporting requirements and constraints, the Commission has relied on data from the 2009-10 financial year. 

The Commission has been mindful of the difficulties of benchmarking activities across different time periods. Where practicable, this was not done, and where unavoidable, appropriate caveats have been attached to the benchmarking indicators. 

Which local governments are being benchmarked?

All of Australia’s 563 LGs are within the scope of this study. This includes Aboriginal and Torres Strait Islander shires and councils, although the regulatory interaction of businesses with these councils is typically small.

The ACT does not employ a system of LG. Instead, LG functions are administered on a territory-wide basis, generally by the ACT Territory and Municipal Services (TAMS). As such, ACT LG functions will be examined on a limited basis for benchmarking purposes in this study. The inclusion of the ACT will not, however, be relevant to all benchmarking undertaken in this report. 
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Conduct of the study

In July 2011, the Commission received the terms of reference to undertake this study. The Commission advertised this study on its website, as well as in The Australian and The Australian Financial Review and issued a circular to advise interested parties of the study.

In September 2011, the Commission released an issues paper to assist interested parties to make a submission to the study. In conducting this study, the Commission has been assisted by an Advisory Panel consisting of representatives from the Australian Government, state and territory governments and the Australian Local Government Association (ALGA). The Advisory Panel met with the Commission in late August 2011 to discuss the scope, coverage and proposed methodology for the study. A subsequent meeting with the Advisory Panel occurred in early March 2012 to discuss a working draft of the report, with the draft report being publicly released on 2 April.
In undertaking this study, the Commission consulted with a diverse range of interested parties including industry organisations, individual businesses, LG representatives and Australian, state and territory government departments. Consultations occurred in all Australian capital cities, as well as in Townsville and the south coast of New South Wales. The Commission also met with relevant bodies in New Zealand and the United Kingdom. The Commission also surveyed a wide range of businesses, state and territory governments and LGs.
In April 2012, the Commission also hosted a roundtable to canvass views on the draft report. It was attended by industry associations, small business representatives, local government representatives, Australian Government and state government agency representatives and academics. The Commission also consulted with the Advisory Panel again in June 2012 to discuss the final report. 
The Commission also invited interested parties to make formal submissions to this study with 67 being received prior to the release of the final report. 

The terms of reference, study particulars, survey questionnaires and submissions are listed on the Commission’s website at http://www.pc.gov.au/projects/study/
regulationbenchmarking/localgov. A full list of organisations the Commission met with in preparing this report, along with all those that provided a submission, can be found in Appendix A. The Commission thanks those who have provided input into this study. 
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Outline of the report

The remainder of this report is structured as follows:

· chapter 2 examines the role of LG both in Australia and overseas

· chapter 3 examines the governance and regulatory frameworks under which LG operate

· chapter 4 examines the capacity of LG as regulators

· chapter 5 examines coordination and cooperation issues among LGs

· chapter 6 examines business perceptions of LG as a regulator.

Chapters 7–11 benchmark the performance of LG as regulators across a number of areas where they have regulatory responsibilities. These are: 

· chapter 7 — building and construction

· chapter 8 — parking and transport

· chapter 9 — food safety

· chapter 10 — public health and safety
· chapter 11 — environment

· chapter 12 — planning, zoning and development assessment.

Chapter 13 contains the comments on the report made by those state and territory governments choosing to do so.

Appendix A of this report provides detail on the conduct of this study by providing the terms of reference, submission and visit lists as well as the details of those parties who responded to the surveys. Appendix B outlines the broad sources of information for the report and how the surveys were conducted. Appendix C provides information on the methodology adopted for this study. Appendix D explores the diversity of LG in Australia. Appendix E provides a broad overview of how LGs operate in New Zealand and the United Kingdom. Appendix F catalogues state and territory regulation requiring LG enforcement. Appendix G explores recent LG reforms. Issues dealing with the regulatory burdens faced by mobile food vendors are detailed in appendix H. Appendix I examines the principles of best practice regulation making and implementation processes. Appendix J examines the different approaches to co-ordinating and consolidating LG regulatory functions and sets out the legislative and assistance arrangements by state. Appendix K examines with building regulations. Appendix L outlines regional organisations of councils. Appendix M — available from the Commission’s website — provides a copy of the surveys undertaken by the Commission as part of this study.
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