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Governance and regulatory frameworks
	Key points

	· While the Commonwealth has limited ability to affect local government regulatory activities, state governments can, and do, delegate substantial regulatory responsibilities through legislation.
· Compared to other jurisdictions, LGs in the Northern Territory have been delegated far fewer regulatory responsibilities.
· All local governments are able to make local laws. This includes New South Wales local governments, which have the power to make ‘local orders and approvals policies’ that are similar to local laws.
· There is scope to improve the transparency and accountability of local laws.
· All local governments can also use quasi-regulatory instruments to impose binding rules on business, which include: conditions on permits, licences, leases or registration; policies; codes; and guidelines. Although their impact and effect can be similar to local laws, state, territory and local government oversight of quasi-regulatory instruments is far less rigorous.
· There is some scope for expanding web based publishing of local regulations to increase transparency and reduce burdens on business.
· State and local laws can require local governments to be both a service provider and a regulator of private providers capable of providing the same service. This can create conflicts in objectives and lead to anti-competitive behaviour.

· While appeal processes are clearly defined in legislation, there is scope to improve opportunities for business to make complaints or challenge LG decisions through a more graduated review and appeal system.
· A cost effective approach could be to augment current appeals paths with internal reviews and to provide a broader role for Small Business Commissioners to also consider issues relating to local government processes which impose costs on business (for example, delays in decisions).

· Where variations in local regulations impose costs that exceed benefits, both state and local governments should consider mechanisms to achieve greater harmonisation and coordination.
· While local government regulation is often the most effective and efficient for local issues, sometimes regulatory functions are more appropriately undertaken by state or by regional bodies — for example, when effects are felt beyond local boundaries.

	

	


This chapter outlines the basic legal and governance frameworks for LG regulation in the states and Northern Territory. In particular, this chapter examines:

· Commonwealth laws and national frameworks (section 3.1) and state legislation and governance structures which delegate a regulatory role for LG (section 3.2)

· LG law making (section 3.3) and quasi-regulation (section 3.4)

· transparency and accountability in the design, implementation and enforcement of LG regulations including processes for complaints, appeals and review (sections 3.5–3.8)

· issues relating to subsidiarity (section 3.9) and harmonisation (section 3.10)

· appendix F lists state and territory laws that delegate a regulatory role to LG, and appendix G notes significant recent reform of LG in the states and Northern Territory.
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Commonwealth laws and national frameworks

The Australian Constitution does not provide for the Commonwealth Parliament to make laws with respect to LG. There is a limited number of Commonwealth laws relevant to LG, including:

· the Environment Protection and Biodiversity Conservation Act 1999, which does not directly mention LG but creates a referral role for development applications that trigger environmental assessment under the Act

· the Australian Citizenship Act 2007, which contains limited roles for LG in conducting citizenship ceremonies and assisting with some aspects of business-sponsored immigration.

The Commonwealth is also responsible for the non-self-governing Territories and has enacted LG legislation modelled on the Western Australian LG Act for Christmas Island and Cocos (Keeling) Islands (Australian Government, pers. comm., 13 September 2011 to 2 November 2011).

When the Commonwealth does create a regulatory role for LG, this is done via national frameworks which are legislated by the states and territories. The national frameworks with regulatory implications for LG are listed in table 3.1.

Table 3.

 SEQ Table \* ARABIC 1
National frameworks with a regulatory role for LG
2011

	The three agreements of the National Competition Policy (1995)

	Heads of Agreement on Commonwealth and State roles and responsibilities for the Environment (COAG 1997)

	Intergovernmental Agreement on the Environment (1992)

	Intergovernmental Agreement on a National Water Initiative (signed progressively by the Commonwealth and state governments over the period from 2004 to 2006)

	National Cooperative Approach to Integrated Coastal Zone Management: Framework and Implementation Plan (2006)

	Inter-Governmental Agreement for the Regulatory and Operational Reform in Road, Rail and Intermodal Transport (2003)

	The Food Regulation Agreement (2008)

	The intergovernmental agreement establishing the Australian Building Codes Board (1994)

	Australian Road Rules (Australian Transport Council 2007)

	Intergovernmental Agreement on Heavy Vehicle Regulatory Reform (2011)

	The Inter-governmental Agreement Establishing Principles Guiding Inter-governmental Relations on Local Government Matters (2006)

	National Partnership Agreement to Deliver a Seamless National Economy (2008)
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State and territory laws
As described in detail in chapter 2, each state and the Northern Territory has responsibility to establish, recognise and guarantee a system of LG, and to provide for its regulatory framework.

Responsibilities under local government Acts

The LG Acts in each jurisdiction delegate powers, roles and responsibilities to LG. Information on the age and length of LG Acts in each jurisdiction, as well as the frequency of their amendment, is provided in figure 3.1 (a further breakdown of the data is provided in appendix F).

The Local Government Act 1989 (Victoria) is the oldest Act and the Local Government Act 2009 (Queensland) is the most recently enacted. Over the last 25 years, the LG Acts in all jurisdictions have been substantially reviewed, amended and/or replaced. While these changes have allowed legislation to reflect current circumstances and community expectations, they have also imposed administrative costs on LG to remain informed and compliant while adjusting their activities and focus accordingly. Up until June 2012, the NSW Local Government Act 1993 had been amended approximately 10 times per year on average in the 19 years it has been in place — significantly more than all other jurisdictions, which have amended their LG Acts less than five times per year on average. The NSW Government has committed to reviewing the Local Government Act, commencing in 2012 (Page 2011).
Figure 3.
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Length, age and frequency of amendment of LG Acts
2012
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Data sources: Local Government Act 1993 (NSW); Local Government Act 1989 (Vic); Local Government Act 2009 (Qld); Local Government Act 1995 (WA); Local Government Act 1999 (SA); Local Government Act 1993 (Tas); Local Government Act 2008 (NT).

Across the jurisdictions, LG Acts varied considerably in length: New South Wales had the longest Act at 579 pages and the Northern Territory had the shortest at 155 pages. However, the number of pages in the LG Act is only a blunt measure of complexity or number of requirements under the Act, as some jurisdictions have significant sections of their frameworks in associated Acts or regulations.

New South Wales, Victoria, Queensland and South Australia have separate Acts for their capital cities which delegate unique responsibilities to their capital city LG (also listed in appendix F).

Responsibilities under other state legislation

Across the jurisdictions, there is a substantial number of Acts and associated legislation which delegate regulatory roles to LG that include creating, imposing, enforcing or administering rules that prescribe the actions of others. These are listed in full in appendix F and summarised in figure 3.2.
Figure 3.
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State laws under which LG has regulatory responsibilities
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Data sources: Productivity Commission survey of state governments (2011-12, unpublished); State and territory LG agency websites.

Over the course of this benchmarking study, all jurisdictions struggled to provide the Commission with a comprehensive list of legislation that created a regulatory role for LG. While all jurisdictions had lists of legislation pertaining to LG (including legislation only relevant to service provision) on their LG department website, these lists were not complete and fell significantly short of capturing all laws under which LG had a regulatory role (figure 3.2). A comprehensive list has been recommended by the Commission in other work (PC 2012b).
In their submission to this study, the Queensland Government commented that:
Whilst the establishment of a register could have merits, the establishment and ongoing maintenance costs could be significant for both levels of government, and an assessment of these costs should be undertaken. (sub. DR51, p. 2)
The Commission supports an assessment of the costs and benefits involved.
Benefits of a comprehensive public list of laws which delegate a regulatory role to LGs would include:

· better business understanding of their compliance obligations

· clarity for state and local governments

· more information for state and local governments in discussing and setting priorities

· a better understanding of regulatory burdens placed on business

· a clearer understanding of whether LGs are resourced adequately to fulfil their regulatory roles (discussed in chapter 4).

It may also be appropriate for state governments to keep a watching brief on the aggregate number of state laws that confer a regulatory role on LG and regularly assess, say every ten years, whether existing instruments are relevant and to identify a subset that warrant further review. Periodic reviews undertaken by the state government would help to ensure that laws do not cause unintended consequences, do not overlap with existing regulation, and that the benefits created outweigh the costs imposed, including costs to business.
LEADING PRACTICE 3.1

No jurisdiction has established a comprehensive list of the laws for which local government plays a role in administration, enforcement or referral. A complete and current list of those laws which require local governments to play a regulatory role would reduce overall compliance burdens for business and facilitate a better understanding of the regulatory workloads of local governments.
LG interactions with state and territory agencies

In 2011, every jurisdiction had a Minister responsible for LG and an administrative agency with primary responsibility for LG. The LG Ministers and their respective agencies are listed in table 3.2. Western Australia was the only jurisdiction in which the LG agency was a stand-alone department. In the other jurisdictions, the LG agency was either located within a department with combined responsibilities for planning and/or community and regional development or was a division of the Department of Premier and Cabinet.

Across the jurisdictions and to varying degrees, LG Ministers have powers to define LG areas, such as for the purposes of amalgamation, as well as power to investigate LGs or dismiss elected councillors. LG agencies promote cooperation and regional approaches, administer programs that distribute resources and training on behalf of government and, in some cases, assess LG laws and other legal instruments.
The substantial number of Acts and associated legislation which delegate a regulatory role to LG have created a multitude of complex interactions between LGs and state government agencies (but not in the Northern Territory where LGs deal with far fewer laws and agencies). Table 3.3 lists the number of state agencies responsible for administering Acts and regulations that give regulatory powers to LG; and the agencies and their laws are listed in Appendix F. Victorian LGs had

Table 3.
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Local government agencies
2011

	
	Agency
	
	Minister

	Commonwealth
	Department of Regional Australia, Local Government, Arts and Sport
	
	Minister for Regional Australia, Regional Development and Local Government

	NSW
	Division of Local Government (Department of Premier and Cabinet)
	
	Minister for Local Government

	Vic
	Department of Planning and Community Development
	
	Minister for Local Government

	Qld
	Department of Local Government 
and Planning
	
	Minister for Local Government

	WA
	Department of Local Government
	
	Minister for Local Government

	SA
	Department of Planning and Local Governmenta
	
	Minister for State/Local Government Relations

	Tas
	Local Government Division (Department of Premier and Cabinet)
	
	Minister for Local Government

	NT
	Department of Housing, Local Government and Regional Services
	
	Minister for Local Government


a Currently transitioning to the new Department of Planning, Transport and Infrastructure.

the most state agencies to deal with, and Northern Territory LGs had the fewest. Some Acts delegate regulatory responsibilities (for example, the Food Acts which are administered by the state government health agencies) while others require LG to make referrals; for example, under Planning Acts, LGs refer development applications to State government agencies (table 3.4).
Table 3.
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Number of state agencies with LG regulatory dealings
2011
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	NT

	15
	17
	3
	6
	12
	5
	2


Source: Productivity Commission survey of state governments (2011-12, unpublished).
Table 3.
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Number of Acts and regulations requiring referrals
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	NT

	6
	21
	8
	7
	3
	1
	0


Source: Productivity Commission survey of state governments (2011-12, unpublished).
3.

 SEQ Heading2 3
Local government laws
LGs have very broad powers to make laws in every jurisdiction except New South Wales (table 3.5). In New South Wales, local orders and approvals policies are similar to local laws in that they are made by elected officials under powers in the LG Act, and are required to go through public consultation and other validation processes. The key difference is their limited scope, as they can only be made in relation to specific topics listed in the LG Act
 (for a summary of differences, see table 3.9). A local orders policy sets out criteria under which a LG will issue an order, and an approvals policy specifies the criteria that must be met for the activity to be exempt from LG approval. This reduces red tape as a business is exempted from seeking approval where a LG has an adopted local approvals policy in place and the business’s activities meet the requirements of the policy for an exemption. Future references to ‘local laws’ should be taken to include New South Wales local orders and approval policies.

In other jurisdictions, LG can make local laws (called ‘by-laws’ in South Australia, Tasmania and the Northern Territory) on any topic ‘for the good governance’ of their LG area provided it is consistent with the law of higher levels of government or not precluded by other legislation. Victorian and Tasmanian provisions carry the additional requirement that local laws must be on a topic for which the LG has powers. In practice, local laws exist for a range of regulatory areas including: LG administration; municipal places and assets; trading activity; environmental management; roads; parking; animals and waste.

Table 3.
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Power to make local laws
	New South Wales
	Local Government Act 1993 s. 68

	Victoria
	Local Government Act 1989 s. 111

	Queensland
	Local Government Act 2009 s. 28

	Western Australia
	Local Government Act 1995 s. 3.5

	South Australia
	Local Government Act 1999 s. 246

	Tasmania
	Local Government Act 1993 s. 145

	Northern Territory
	Local Government Act 2008 s. 188


Table 3.6 provides information on the number of local laws by jurisdiction. Across the jurisdictions, the number of local laws varies significantly, both in aggregate, across LGs, and on average, per LG. In particular:

· Western Australia has the largest number of local laws in aggregate of any jurisdiction at 4643, while Queensland has the highest average number of local laws per LG at 59

· the Northern Territory has the least number of local laws at 47, while Tasmania has the lowest average number of local laws per LG at 2.5

· New South Wales, Victoria and South Australia were not able to provide total or average number of local laws.

Although the number of local laws may be an indicator of the regulatory burden of LG on business, it is important to note that LG regulation consists of more than local laws. Regulation also includes a range of rules, instruments and standards (‘quasi-regulation’) which governments use to influence business behaviour but which do not involve ‘black letter law’. These are discussed in section 3.4.

Table 3.
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Number of local laws by jurisdiction
	
	Number of local laws
	Average laws per LG
	Comments

	NSW
	na
	na
	LGs make local orders and approval policies, similar to local laws, which are not published in a common register.

	Vic
	na
	na
	The Commission estimates that LGs have an approximate average of 4 local laws each, but there is no database or single place they can be accessed or counted.

	Qld
	4336
	59
	The register of local laws includes 1500 subordinate local laws.

	WA
	4643
	33
	

	SA
	na
	na
	The Commission estimates that LGs have an approximate average of 7 local laws each, but there is no database or single place they can be accessed or counted.

	Tas
	70
	2.5
	

	NT
	47
	2.9
	The NT legislation database has a separate list of by-laws, which also includes non-LG by-laws.


na  Not available.
Sources: State and territory LG agency websites.

Scope for Local Government to impose rules on business

Under LG Acts, LGs have responsibility to perform any regulatory roles delegated under any state legislation and a capacity to create their own local laws and other regulatory instruments. These local instruments can be used to pursue local regulatory agendas and also to implement state and territory rules.
Based on the Commission’s survey of state governments, table 3.7 compares differences in the areas that LGs can impose rules on business.
 According to this survey, in most jurisdictions LGs had a regulatory role in areas relating to building and construction; planning and land use; reserves; roads; traffic management and roadside parking; disposal of waste and stormwater; health and safety; and emergencies.
Table 3.
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Areas in which LGs can impose rules on business
2011

	
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	NT 

	Building and construction
	(
	(
	(
	(
	(
	(
	(

	Planning and land use
	(
	(
	(
	(
	(
	(
	(a

	Development assessment 
	(
	(
	(
	(
	(
	(
	(

	Biodiversity and vegetation protection
	(
	(
	(
	(
	(
	(
	(b

	Other landcare
	(
	(
	(
	(
	(
	(
	(b

	Control of pest animals and plants
	(
	(
	(
	(
	(
	(
	(b

	Wetlands and inland waterways
	(
	(
	(
	(
	(
	(
	(

	Coastal management
	(
	(
	(
	(
	(
	(
	(

	Indigenous affairs
	(
	(
	(b
	(
	(
	(
	(

	Reserves and picnic areas
	(
	(
	(
	(
	(
	(
	(

	Noise and air quality
	(
	(
	(
	(
	(
	(
	(c

	Bridges and loading
	(
	(
	(
	(
	(
	(
	(

	Street lighting and footpaths
	(
	(
	(
	(
	(
	(
	(d

	Waste disposal and management
	(
	(
	(
	(
	(
	(
	(

	Stormwater and drainage
	(
	(
	(
	(
	(
	(
	(

	Water collection and reuse
	(
	(
	(
	(
	(
	(
	(

	Water quality and monitoring
	(
	(
	(
	(
	(
	(
	(

	Third party infrastructure
	(
	(
	(
	(
	(
	(
	(

	Food and liquor
	(
	(
	(
	(
	(
	(
	(

	Traffic management including signage, signals and calming devices
	(
	(
	(
	(
	(
	(
	(

	Road side parking
	(
	(
	(
	(
	(
	(
	(

	Railroad crossings
	(
	(
	(
	(
	(
	(
	(

	Community health and public safety
	(
	(
	(
	(
	(
	(
	(

	Carbon management measures
	(
	(
	(
	(
	(
	(
	(

	Emergencies

	(
	(
	(
	(
	(
	(
	(

	Other
	(
	(
	(e
	(
	(
	(
	(e


a Limited role in the approval process.  b Limited.  c Not air quality.  d Not street lighting.  e Animal management (cats and dogs).

Source: Productivity Commission survey of state governments (2011-12, unpublished).

The state and territory survey responses indicated that:

· the range of areas in which LGs could impose rules on business was widest in NSW and narrowest in the Northern Territory

· the only jurisdiction where LGs could impose rules on third party infrastructure was New South Wales

· New South Wales and Western Australia were the only jurisdictions where LGs could impose rules on business regarding water quality and management

· New South Wales, Western Australia and Tasmania were the only jurisdictions where LGs could impose rules on business regarding water collection and reuse

· in all jurisdictions except Queensland, LGs could not impose rules on business regarding Indigenous affairs and, in Queensland, LGs only had a limited scope

· in all jurisdictions, LGs could not impose carbon management rules on business.

Law making constraints

All local laws are subordinate to state and territory laws. This means that LGs cannot enact a binding rule or law that contradicts a provision in a state or territory law, unless the state or territory law expressly allows it.

LGs in Queensland, Tasmania and Western Australia are permitted to create an offence through local laws. All jurisdictions (except New South Wales) allow for the creation of penalties for violation of local laws, although the dollar amount of the penalty that can be imposed under a local law is limited by the LG Act (table 3.8).

Table 3.
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Maximum financial penalty LG may apply under local law
Dollar value of penalty units as at June 2012
	
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	NT

	Maximum penalty ($)
	22 000
	2 000
	8500
	5000
	750
	2600
	68 500


Sources: LG Acts.

Table 3.9 summarises jurisdictional approaches to local laws. These are discussed in the following text.
Model laws

Model laws are drafted by the relevant state authorities and made available to be adopted, usually voluntarily, by individual LGs. In most jurisdictions, LGs have the discretion to make any changes to the model law considered necessary for adaptation to local circumstances.
The most obvious benefit of model laws is that they provide consistency and predictability while retaining the flexibility for LG to apply variations. This reduces costs for businesses that operate in multiple LG areas by reducing the cost of becoming familiar with and complying with different laws. Even where there are frequent departures from the model text, only one general framework needs to be understood.
Table 3.
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Jurisdictional comparisons of LG law making
	Local laws:
	NSWa
	Vic 
	Qld
	WA
	SA
	Tas
	NT

	Content

	are subordinate to state and Commonwealth laws
	(
	(
	(
	(
	(
	(
	(

	can be made on any topic for the good governance of the LG area
	(
	(b
	(
	(
	(
	(b
	(

	can create an offence
	(
	(c
	(
	(
	(c
	(
	(

	may be based on model laws
	(
	(
	(
	(
	(
	(
	(

	Process to develop, adopt and publish

	must pass a regulatory impact assessment
	(
	(
	(
	(
	(
	(
	(

	are subject to public consultation during development
	(
	(
	(
	(
	(
	(
	(

	are subject to approval from LG or other department
	(
	(
	(
	(
	(
	(d
	(

	are disallowable instruments
	(
	(
	(
	(
	(
	(e
	(

	are published on a state-wide basis
	(
	(
	(
	(
	(
	(
	(

	are published on LG websites
	(
	(f
	g
	(f
	(
	(f
	(

	Review and sunset

	are reviewed post-implementation by an external body
	(h
	(
	(
	(
	(
	(
	(

	must not restrict competition (except if certain tests are satisfied)
	(
	(
	(
	i
	(
	(
	(

	sunset after a period of time
	(
	(
	(
	(j
	(
	(
	(


a LGs in New South Wales cannot make local laws; however, local approvals and orders policies and other instruments impose requirements on business in much the same way as local laws. The content of these instruments is, however, more limited than for local laws in other jurisdictions.  b Only in respect of any topic for which the LG has powers.  c Penalties may be created.  d Except under the Building Act 2000 (s. 238 provides that the Minister for Workplace Relations must approve any new laws that impose standards on the design of buildings).  e Parliament’s subordinate legislation committee can disallow.  f By convention not requirement.  g Some LGs do but not all.  h Some policies are reviewed by agencies. For example, the Local Environment Plan (planning instrument) is reviewed and made with the direction of the Department of Planning and Infrastructure, but not ‘post-implementation’.  i From a planning perspective only.  j A review is required after 7 years.
Source: Productivity Commission survey of state governments (2011-12, unpublished).

As well as cost savings to business, model laws can lead to LG cost savings and better regulation. Use of model laws reduces the cost to LG of drafting legislation. Further, if states create model laws, state-wide regulatory impact assessment can be conducted, improving the quality of regulatory outcomes and reducing costs on LGs, particularly smaller LGs which may not have the necessary expertise to do such an assessment. However, regulatory impact assessment done on a state or territory level does not negate the need for other processes for implementing local laws, such as community consultation.
Leading practice 3.2

State or territory led development and regulatory impact assessment of model laws can reduce the burden on local governments and improve the quality of regulation, thus reducing costs to business.
Queensland, Western Australia, South Australia and Tasmania have provided model local laws to LG. The New South Wales standard instrument Local Environmental Plan (LEP) guides LGs in creating LEPs, which are legally binding, in much the same way as a model law. Queensland currently has seven model laws which are designed to be adapted to local circumstances through the use of subordinate local laws (Queensland Department of Local Government and Planning 2012a); and once adopted, can be amended or repealed like any other law. South Australia has only one model law (LGA SA 2012); however, in South Australia, the Local Government Association has developed template laws for LGs to adapt to their own circumstances. In Tasmania, model laws must be adopted in entirety (if adopted), and only very limited modifications are permitted (such as inserting the LG name). The Northern Territory LG Act refers to model laws, although currently there are none.

3.
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Quasi-regulation
Quasi-regulation can take many forms such as policies, guidelines or codes; or conditions on permits, licences, leases or registration. LGs can use quasi-regulation to impose binding rules on business which impact business much like local laws and other similar ‘black-letter’ laws such as statutory planning instruments. Table 3.10 contains a summary of their use across jurisdictions.
Local laws (including local orders and approvals policies in New South Wales) are created under requirements set out in the LG Acts and, as black-letter law, have greater weight than other LG regulatory instruments. Quasi-regulation, here, refers to subordinate forms of regulation that apply generally, such as guidelines or policies. While they are not always legally binding, they may nonetheless be treated as binding when enforced by regulators.

The relationship between, and legal standing of, regulatory instruments is by no means straightforward.
Table 3.
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Alternative local government regulatory instruments
	
	Conditions on permits, licences, leases or registration
	Policies
	Planning instruments
	Other

	NSW
	(
	(
	(
	(a

	Vic
	(
	(
	(
	(

	Qld
	(
	(
	(
	(

	WA
	(
	(
	(
	(

	SA
	(
	(
	(
	(

	Tas
	(
	(
	(
	(

	NT
	(
	(
	(
	(


a Orders.

Source: Productivity Commission survey of state governments (2011-12, unpublished).

Some quasi-regulatory instruments, such as guidelines, are written primarily to explain the content of legal rules to businesses and other members of the local community. Given that most members of the community would otherwise struggle to understand their requirements under law, this practice by LGs should not be discouraged. However, caution is needed to ensure the accuracy and completeness of guidelines, as the courts have held parties in breach of rules even when they followed the relevant guidelines (Humane Society International Inc v Minister for the Environment & Heritage
).

In addition to local laws and quasi-regulatory instruments, rules can be imposed on business by ‘decisions’ determined under other laws. For example, a development approval is issued for a specific development and may contain a range of conditions for a business to comply with, which may not be confined to the physical development of the property but may extend to business decisions such as opening hours or signage. Rules contained in these ‘decisions’ are not necessarily subordinate to black letter or quasi-regulation; indeed, they tend to have a similar weight to a contract between the regulator and the regulated.

This is further complicated by standard conditions, which are not specific to circumstances but made under standard form permits or licences. For example, standard conditions may apply generally to certain types of development, and requirements for registering of a food business or applying for a busking permit are often in standard forms which include conditions that regulate the operation of the business. These could be described as ‘quasi-regulation’.

The key black-letter laws, quasi-regulatory instruments and types of decisions are illustrated in figure 3.3.
Figure 3.
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Local Government regulatory instruments
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Where the precise legal standing of an instrument is debatable, that very uncertainty imposes costs on businesses as they must either comply with requirements or risk the cost and time involved in defending legal action (box 3.1).
Costs and impacts of quasi-regulation

Quasi-regulation can impose significant costs on business through:

· information costs in identifying all the instruments that must be complied with

· the cost of compliance where additional or higher requirements are imposed

· the cost of defending a departure from instruments which are not legally enforceable but may nevertheless be enforced by the courts in some circumstances (box 3.1)

· the cost of not being able to establish a business because failure to comply with non-legal requirements may result in the refusal of an application

· informational and legal costs caused by inconsistent rules.

	Box 3.1
Quasi-regulation in the courts

	Judicial consideration of LG regulation is generally confined to the lower courts and tribunals which do not create precedent, however published cases shed some light on the way quasi-regulation is taken into account.

· In Victoria, LG codes and policies are not considered binding but are generally followed unless they are found invalid or there is a compelling reason to depart from them. For example, Modelstars v Yarra CC
 was an appeal against a LG rejection of the development of restaurant and bar as it was not compliant with a LG policy restricting trading beyond 1:00 am. VCAT allowed the development.

· In New South Wales, the court may uphold provisions in LG codes or not, according to the specifics of the case. In Zhou J v Marrickville C,
 proposed signage did not comply with the code and was not permitted by the court; but in Loombah Investments v Ku-ring-gai Council,
 non-compliance with the code was relevant but not determinative to an application to build a second dwelling on a property, which the court allowed.

· Development approvals may contain legally enforceable conditions specific to the development, and can be used to regulate a wide range of items, for example liquor licence restrictions (Fenwick v Melbourne City Council
). Subdivisions (a subset of development approvals) can also contain binding conditions, as in Dept of Natural Resources & Environment v Horsham Rural CC & Ors
 where the condition was that any future purchaser must be notified of potential nuisance from a nearby farm.

· Codes can become enforceable through incorporation in the LG planning scheme, as occurred with a code for broiler farms (Stoiljkovic v Cardinia SC
).
· Permits can also be binding, although the permit in City of Glen Eira v J&M Korolik & Ors
 was criticised as ‘very very far from clear.’ The Senior Member presiding said, ‘I think that the result of all this is a hopeless confusion where it is next to impossible for the Koroliks or anyone else to determine quite what is required of them and whether such requirements have legal force.’
· Transitional planning scheme provisions were found not to be enforceable unless formally built in to the planning scheme in Maffra v Wydham CC.

Business disputes with LG over the content, validity and/or enforceability of codes, guidelines and other quasi-regulation indicate that LGs use these to constrain business activities. The ability of third parties to use policies and other instruments to appeal development consent also creates significant costs on businesses if they have to justify their development in court (as in Citywide Property Services v Monash CC & Anor
).


Examples of the impacts of quasi-regulation on specific types of business are provided in the case studies included in boxes 3.2 (commercial film and photography) and 3.3 (busking). Other examples are discussed in chapter 8 (parking) and in chapter 9 and appendix H (mobile food vans).
These examples highlight the wide variety in the type, number and content of instruments used to regulate the same subject matter. The myriad of types of regulatory instruments used by LG, and the wide range of topics on which they can be created, increases the risk of regulatory creep, whereby the reach of regulation impacting on business, including smaller businesses, becomes more extensive over time (PC 2011a).

Often, differences in the content of quasi-regulatory instruments are strongly linked to differences in local needs and preferences of LG — for example, rules about the areas and hours that busking can take place as well as the standard of performance. In these cases, rather than trying to standardise conditions, good practice would be to use the minimum number of instruments, accompanied by a clear statement about whether the intent of an instrument is to be legally binding (or not). It would also be desirable for all relevant rules to be located in a single location for each LG. Some consistency between LGs as to the type of instruments used would also be of assistance to businesses that operate in more than one LG area. For example, some LGs include conditions on busking in policy documents; others place them in permit forms (box 3.3).

In other cases, there seems less justification for differences in content of quasi-regulatory instruments between LG areas — for example, the registration of mobile food vans. In these cases, consistent treatment would significantly reduce the regulatory burden on business and may encourage competition. There are several ways that LG could improve consistency, including electronically available conditions and permit forms, and thereby reduce the cost to business of obtaining information.
In general, quasi-regulation is less transparent than black letter law, because it is not equally constrained by rules of process, which are described in section 3.3. Transparency issues are discussed in section 3.5.

	Box 3.2
Case study — commercial filming and photography 

	All jurisdictions allow LGs to impose fees and conditions on commercial filming and photography. Across and within all jurisdictions, except New South Wales, there is considerable variation in regulatory instrument, conditions, and charges. The following table provides a snapshot comparison of the extent and nature of differences.

Commercial filming and photography
LG 

Instrument

Accessibility a
Conditions b
Charge for Photography

Charge for Filming c
NSW 
Sydney 
Guideline, permit

High

Basic

$0 
$660 

NSW

Woollahra

Permit

High

Detailed

$0 
$660 
Vic

Melbourne 
Permit

High

Detailed

None
$1000/day

Vic

Port Phillip

Policy, local law, permit

High

Basic

$344

$767.40

Qld

Brisbane

Permit

Low

None

None
$563 
Qld

Cairns

Policy, permit

High

Basic

$151

$177

WA

Perth 
Permit

Low

Detailed

None
$256.50 
SA

Adelaide 
Permit
High
Basic
$130

$130 

Tas

Hobart 
Licence

Low

None

$250 
$580

NT

Darwin

Local law

High

Basic

N/A

$120

a Accessibility refers to ease of access on LG websites and conditions written in plain English. b Conditions over 1000 words are categorised as detailed. c Cost for a medium sized project.

The level of variation, even within the same city, is difficult to justify based on differences in local circumstances. The NSW Government’s response has been to enact legislation on this topic to remove LG discretion — hence the uniformity observed for that jurisdiction. However, as provided in the NSW Business Chamber in their submission to this study, there are no similar restrictions on fees for stills photography and a variety of fees are charged by LGs across Sydney (sub. 11). A snapshot comparison is provided in the following table.

Stills photography fees across LGs in Sydney

LG
Type

Cost

Sydney

Ultra Low Impact (<10 crew)

Free

Manly

Commercial Stills Photography

$825 (day) or $410 (half day)

Mosman

Stills Photography

$370 (4 hours) then $35 per hour

North Sydney

Stills Photography

$150 Lodgement Fee

Randwick

Stills Photography

Free

Warringah

Stills Photography

$235 (2 hours) or $780 day

Waverley

Stills Photography

$315.20 per hour

Woollahra

Ultra Low Impact (<10 crew)

Free



	Sources: LG websites.

	

	


	Box 3.3
Case study — busking regulations

	It is now quite common for LGs to regulate busking in their local area, for example to avoid nuisance to pedestrians and businesses and ensure public liability insurance is provided if necessary. Formal requirements give LGs power to enforce common sense, according to a spokesperson for the City of Sydney, where busking requirements, ‘are set out in a 13-page policy, 18 pages of busking guidelines, 14 pages of site maps and a six-page explanation of the whole busking regulation framework that has been published on the City of Sydney's website’ (Moore 2011).
A wide range of restrictions and requirements are imposed. The following examples are specific to the LG area and the nature of the performance in question:

· auditions

· professional buskers only

· no amplification (and in one LG, no bagpipes)

· no animals

· no dangerous acts, and/or safety review, and/or public liability insurance

· rules prohibiting buskers from competing with other activities authorised by LG

· restrictions on the time of day or time spent in each location

· location restrictions.

Busking

LG 

Instrument

Accessibility a
Conditionsb
Feec
NSW 
Sydney 
Interim policy and guidelines

High

Detailed

$12

NSW

Woollahra

none

Not applicable
None

none

Vic

Melbourne 
Policy, guidelines, fact sheet, permits (four types, one form)

High

Detailed

$10

Vic

Port Phillip

Local law, guidelines, permit

High

Basic

$57

Qld

Brisbane

Local laws, licence

Low

Basic

$0

Qld

Gold Coast

Local law, guidelines, permit

Low

Detailed

$78

WA

Perth 
Local law, policy (not on web), permit

Lowd
Detailed
$72

SA

Adelaide 
Guidelines, permit

Lowd
Detailed
$69

Tas

Hobart 
Local law, licence

Lowd
Basic

$0

NT

Darwin

Policy, permit

Lowd
Basic

$225

a Accessibility refers to ease of access on LG websites and conditions written in plain English. b Conditions over 1000 words are categorised as detailed, including more than 14 pages of guidelines in Melbourne, Sydney and Gold Coast. c Cost of three month permit (permits in Darwin are daily not monthly). d Permit form not available on the web, only over the counter.

	Sources: LG websites.
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Transparency
The importance of regulatory transparency is reflected in the following statement by the OECD (2002):

Transparency’s importance to the regulatory policy agency springs from the fact that it can address many of the causes of regulatory failures, such as regulatory capture and bias toward concentrated benefits, inadequate information in the public sector, rigidity, market uncertainty and inability to understand policy risk, and lack of accountability.

Transparency encourages the development of better policy options, and helps reduce the incidence and impact of arbitrary decisions in regulatory implementation. Transparency is also rightfully considered to the sharpest sword in the war against corruption. (pp. 65–66)
Transparency issues are important for LGs particularly given their close proximity to local constituents. LG regulatory decisions must not only balance the requirements of business, but also the needs and aspirations of the local community and the wider intent of state and territory legislation. While there are many cases where business and community interests coincide, there are cases where these compete. Full and accessible information creates a level playing field, at least initially, so that anyone who is sufficiently motivated can navigate the system, know their responsibilities and defend their rights.

Consultation and communication

One of the best methods of achieving transparency and accountability of regulatory process is to provide open and public access to information about processes, decisions and rules. Box 3.4 outlines the Council of Australian Governments’ (COAG) principles for best practice consultation guidelines for Ministerial councils which can also be adapted by other regulators. The Commission endorses these principles.
Publishing requirements
The key to publishing requirements for local laws is that all laws must be accessible to the public. The manner in which they are published will influence the cost to businesses of identifying the legal requirements relevant to them. In most jurisdictions the only publishing requirement is that each LG keep a register of local laws that can be viewed and/or purchased at LG offices (table 3.11).

The expansion of web-based information is probably overdue for some LGs, but others have engaged with innovative and leading publication practices, such as Adelaide City Council with its dedicated internet portal for business (sub. DR43, p. 6).
	Box 3.4
COAG’s principles of best practice consultation 

	The Council of Australia Governments has outlined seven principles for best practice consultation for ministerial councils that can be adapted to LG. The principles are:
· Continuity — Consultation should be a continuous process that starts early in the policy development process.

· Targeting — Consultation should be widely based to ensure it captures the diversity of stakeholders affected by the proposed changes.

· Appropriate timeliness — Consultation should start when policy objectives and options are being identified. Throughout the consultation process stakeholders should be given sufficient time to provide considered responses.

· Accessibility — Stakeholder groups should be informed of proposed consultation, and be provided with information about proposals, via a range of means appropriate to those groups.

· Transparency — The objectives of the consultation process and the regulation policy framework within which consultations will take place should be clearly explained. Feedback should be provided on how consultation responses have been taken into consideration.

· Consistency and flexibility — Consistent consultation procedures can make it easier for stakeholders to participate. However, this must be balanced with the need for consultation arrangements to be designed to suit the circumstances of the particular proposal under consideration.

· Evaluation and review — Consultation processes should be evaluated and examined with a view to improving effectiveness.

	Source: COAG (2007). 

	

	


Another element of transparency is sufficient notification of new laws. In all jurisdictions, public notification and consultation is a legal requirement during the development of all local laws. This requirement includes advertisement of the local law and consideration of any submissions.
leading practice 3.3
Publishing local laws on the internet improves the transparency of local government, whether the laws are published in a central register or on local websites. There is currently good use of web publishing for local laws across the jurisdictions. This could be made a legislative requirement if compliance or timeliness of publication became an issue in the future.
Table 3.
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Consultation on new laws and policiesa
	
	Consultation requirement
	Publishing requirement
	Reference

	NSW
	public notice; public exhibition for 28 days; consider all submissions; public notice of adoption of local policy
	public inspection and/or purchase at the LG offices; rules published on LG’s website
	Local Government Act 1993, chapter 7 part 3; Government Information (Public Access) Act 2009

	Vic
	notice in the Government Gazette and public notice; consider all submissions; notice in the Government Gazette and public notice of adoption of new law
	public inspection and/or purchase at the LG offices
	Local Government Act 1989, part 5

	Qld
	LG may decide its own process for making a local law
	public inspection at the LG offices; only new local laws require web publishing
	Local Government Act 2009 chapter 3, part 1

	WA
	State-wide and local public notice; consider all submissions; publish new law in the Gazette and give local public notice of new law
	LG is to take reasonable steps to ensure that the inhabitants of the district are informed of the purpose and effect of all of its local laws
	Local Government Act 1995, part 3, Division 2

	SA
	public exhibition, newspaper advertisement (and internet availability as far as reasonably practicable) 21 days prior; reasonable consideration to any written submissions; notice of the new law in a local newspaper
	public inspection and/or purchase at the LG offices; laws published on LG’s website
	Local Government Act 1999 chapter 12 part 1, chapter 8 part 5

	Tas
	notice of proposed law 21 days prior; consider all submissions; published in the Gazette
	public inspection and/or purchase at the LG offices
	Local Government Act 1993, Part 11

	NT
	proposed law available at office, on web and in newspaper 21 days prior; consider all submissions
	public inspection and/or purchase at the LG offices; laws published on LG’s website
	Local Government Act 2008, part 13.1; ss. 190, 192


a For New South Wales, the information relates to statutory publishing requirement for local policies.
Sources: LG Acts.

Public registers

Table 3.12 provides information on State government registers of local laws as well as their electronic accessibility. Queensland and Western Australia have comprehensive and searchable databases of local laws; while Tasmania and the Northern Territory list all local laws in one place (the small total number of local laws in these jurisdictions removes the need for a searchable database).

No jurisdiction has a broad requirement for all quasi-regulations in that jurisdiction to be listed on a publicly available register. This would seem appropriate given the high cost that would be involved in identifying and keeping a current list of every policy, guideline, code, permit, licence, registration, planning instrument and the like. However, where the purpose of LG quasi-regulation is to provide guidance on how to comply with regulation (including explanations of the objectives and requirements of local laws in an informal way) it is important that they be accessible and published in the way that best facilitates this purpose.
Table 3.
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Registers of local laws
	
	Common register
	Comments

	NSW
	No
	LG can make policies and put conditions in licences and similar instruments. These are not published in a common register.

	Vic
	No
	There is no database or single place local laws can be accessed.

	Qld
	Yes
	The register of local laws includes 1500 subordinate local laws.

	WA
	Yes
	All local laws are contained in a single, publically accessible database.

	SA
	No
	There is no database or single place local laws can be accessed.

	Tas
	Yes
	All local laws are listed on the LG department website.

	NT
	Yes
	The legislation database has a separate list of by-laws, which also includes non-LG by-laws.


Sources: State and territory LG agency websites.
Generally, the commission considers it leading practice to make all quasi-regulation publically available if it provides guidance on how to comply with legal requirements. These quasi-regulatory instruments apply more broadly and are typically policies, guidelines, fact sheets and codes. They should be transparent and accessible, as local laws are, since businesses are required either to comply with them or at least consider them. The use of internet publishing should always be considered.

LEADING pRACTICE 3.4
It is leading practice to make publicly available all quasi regulation that provides guidance on how to comply with legal requirements or how local governments will assess applications. These quasi regulatory instruments include policies, guidelines, fact sheets and codes.
For specific instruments which are more in the nature of a contract between a LG and another party, such as permits, leases, contracts and licences, the costs of making the content of those decisions public is likely to outweigh the benefits. However, the LG still has a responsibility to ratepayers to demonstrate accountability to the community interest and this could be done by making public guidance as to the objectives and broad means that will be used in writing these specific agreements between two parties.
leading practice 3.5
The maintenance of a database of all local laws in each jurisdiction would help to facilitate the management of red tape and review of the stock of regulation. Such databases are maintained by Queensland and Western Australia. The practice of listing all laws on one webpage, as in Tasmania and the Northern Territory, is appropriate for jurisdictions that do not have many local laws in total.
Open meetings

Regular, formal meetings between LG and key stakeholders provide the opportunity for an open exchange of information, opinions and feedback on regulatory matters. Open LG meetings can be particularly valuable in enhancing the transparency of contentious and discretionary decisions and to gauge business and community support.

As listed in table 3.13, LGs in all jurisdictions have statutory obligations under their LG Act to hold open council meetings. NSW also has a requirement that these meetings have to be held regularly and at least 10 times a year with each meeting being in a different month. Equally, in all jurisdictions except the Northern Territory, LGs have discretion to hold closed council meetings when the matter to be discussed is of a confidential or sensitive nature. In the Northern Territory, LGs do not have closed council meetings as such. Rather, LGs move to have a pre-determined confidential session at an open meeting. LGs in South Australia have a statutory obligation to report annually on the number of closed council meetings held during the preceding year.
Probity

Allegations or perceptions of corruption affect community and business confidence that LG regulations are being administered objectively and in the best interests of society. Lack of confidence can lead to increased uncertainty for business, reduced voluntary compliance, increased litigation, and general unhappiness in local communities. The states and Northern Territory use a wide variety of measures to identify and prevent corruption. These processes are listed in appendix I.

Conflict of interest provisions are contained in LG Acts to guide councillors and LG staff in exercising their responsibilities in a manner that instils confidence in the community. These are listed in appendix I. Complaints may also be made to state and territory ombudsmen, who have jurisdiction to investigate actions of LG officials.

Table 3.
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Requirements for open meetings in LG Acts
	Jurisdiction
	Description

	NSW
	All council ordinary and extraordinary meetings are open to the public, unless grounds exist to close them as identified in the LG Act. Parts of council meetings may be closed to the public to discuss matters of a confidential nature referred to in the LG Act. Ordinary council meetings are held on a regular basis, as decided by the LG. Each council must meet at least ten times a year, with each meeting being in a different month (s. 365 of the LG Act).

	Vic
	General (ordinary) council meetings are open to the public. Each LG is required to make local laws regarding meeting procedures.

	Qld
	All Council meetings are open to the public, unless the LG or committee has resolved that the meeting is to be closed. This includes all LG meetings and all meetings of a LG committee. A meeting can be closed to discuss certain procedural or sensitive matters as defined in the LG Act.

	WA
	All Council meetings and all Committee meetings that have delegated power or duty from Council to make decisions are to be open to the public. LGs have the discretionary power to ensure other meetings are open to the public.

	SA
	A meeting of a council or its committee must be open to the public (LG Act s. 90) unless it is necessary and appropriate to act in a meeting closed to the public in order to receive, discuss or consider in confidence any information or matter in the instances listed in the LG Act.

Each council is required to report annually on the number of ‘closed’ meetings it conducts during the preceding year.

	Tas
	Councils may close meeting for reasons listed in Regulation 15(2) of the Local Government (Meeting Procedures) Regulations 2005. Councils’ committee meetings may be closed on the same basis. 

	NT
	As a general rule, all meetings of a council or council committee must be open to the public unless the matter under consideration is classified as confidential according to the LG Act. Councils do not have confidential meetings. Instead, councils move to a pre-determined confidential session of the meeting and then after the confidential session is completed, the meeting is open again to the public.


Source: Productivity Commission survey of state governments (2011-12, unpublished).

In addition to these requirements and processes that support probity and good governance, the New South Wales Ombudsman has a memorandum of understanding with the NSW Department of Local Government (2003) to share information on complaints. The memorandum states:

Each agency will, where practicable, provide the other with monthly statistical details on the number of local government complaints received during the previous month, the issues complained of, which councils such complaints relate to and, as far as practicable, how they were disposed of.
leading practice 3.6
The New South Wales Ombudsman has a memorandum of understanding with the NSW Department of Local Government to share information on complaints, the issues complained of, which local governments such complaints relate to and, as far as practicable, how complaints were disposed of. This practice supports probity and good governance.
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Accountability
The accountability of LG is a complex issue. On the one hand, LGs are recognised by state and the Northern Territory governments as a distinct and important level of government with statutory responsibilities and a democratic mandate to act in the best interests of their communities. On the other hand, LGs are statutory bodies of state and North Territory parliaments and, as such, must be mindful of their regulatory obligations under LG Acts. Despite recent changes in LG legislation in many states, state governments still fully retain absolute power over LG.

State government oversight of local regulations

LG laws and regulatory instruments undergo various levels of scrutiny when they are first created and after they are implemented. The nature of this scrutiny as it applies to different regulatory instruments is set out in table 3.14.

LGs in all states must lodge local laws with the state or territory department or parliament, and in most jurisdictions local laws are disallowable instruments. In Western Australia, the Governor may amend or repeal local laws and in Victoria he or she can revoke a local law on the recommendation of the Minister for Local Government.

Local laws and other LG regulatory instruments do not undergo as much scrutiny or assessment as state or Commonwealth laws. In particular, the regulatory policy practices developed by the Commonwealth and the States and the Northern Territory, such as regulatory impact assessment, though varied and imperfect, have generally not been duplicated at the LG level. Rather, the focus appears to be primarily on public consultation and ministerial assent.
Regulatory impact statements (RISs), which are required for Commonwealth and state and Northern Territory laws to ensure that the costs and benefits have been adequately considered, are only mandatory for local laws in Tasmania. While the Commission commends this approach, the cost of the regulatory assessment and the burden on LG should be carefully weighed against the potential adverse impact of the regulation before deciding what level of assessment is necessary for new LG regulation.
The benefits of post implementation review include identifying regulations or elements of regulations that are not working optimally, and improving the quality of future regulation by learning from past mistakes. Post implementation review is not required under legislation and is only conducted on an ad-hoc basis. At the Commonwealth level, a post implementation review is required for every regulation that proceeded without an adequate regulatory impact statement (RIS) (PC 2011a, p. K.63). As most local laws do not require a RIS, this would suggest that a post-implementation requirement should, like a RIS requirement, only be applied where there are significant impacts that warrant doing so. Review of the stock of regulation, such as through red tape reduction programs or government inquiries, is a form of post-implementation review and is discussed in section 3.7.
Of the quasi-regulatory instruments identified in table 3.14, LG policies and conditions on permits, licenses, leases and registration receive the least scrutiny. Relative to other jurisdictions, New South Wales and Western Australia apply the most scrutiny to LG policies. In these latter jurisdictions and Tasmania, LG policies are subject to periodic review.

Given a lack of transparency and scrutiny, it has been impossible for the Commission to measure the nature and extent of quasi-regulation across the jurisdictions, or trends over time. However, anecdotal evidence suggests that quasi-regulation is increasingly being used by LGs in some jurisdictions. This may reflect, in part, advantages such as greater flexibility, or may, in some instances, reflect attempts by LG to avoid greater scrutiny.
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State and Northern Territory government oversight of local government regulatory instruments
	State government oversight
	Lodge with state government
	Public register 
	Disallowable instrument 
	Periodic review 
	Impact analysis 

	NSW
	
	
	
	
	

	Local laws
	..
	..
	..
	..
	.. 

	Conditions on permits, licences a
	(b
	(
	(
	(
	(

	Policies
	(()c
	(
	(
	(
	(

	Enforceable planning instruments
	(
	(
	(
	(
	(

	Other — Orders
	(
	(
	(
	(
	(

	Vic
	
	
	
	
	

	Local laws
	(
	(
	(
	(
	(

	Conditions on permits, licences a
	(
	(
	(
	(
	(

	Policies
	(
	(
	(
	(
	(

	Enforceable planning instruments
	(
	(
	(
	(
	(

	Qld
	
	
	
	
	

	Local laws
	(
	(
	(
	(d
	(e

	Conditions on permits, licences a
	(
	(
	(
	(
	(

	Policies
	(
	(
	(
	(
	(

	Enforceable planning instruments
	(
	(
	(
	(
	(

	WA
	
	
	
	
	

	Local laws
	(
	(
	(
	(
	(

	Conditions on permits, licences a
	(
	(
	(
	(
	(

	Policies
	(f
	(
	(
	(
	(

	Enforceable planning instruments
	(g
	(
	(
	(
	(


(Continued next page)
Table 
3.14
(continued)
	State government oversight
	Lodge with state government
	Public register 
	Disallowable instrument 
	Periodic review 
	Impact analysis 

	SA
	
	
	
	
	

	Local laws
	(h
	(
	(
	(i
	(j

	Conditions on permits, licences a
	(
	(
	(
	(
	(

	Policies
	(
	(
	(
	(
	(

	Enforceable planning instruments
	(
	(
	(
	(k
	(

	Tas
	
	
	
	
	

	Local laws
	(
	(
	(
	(
	jl 

	Conditions on permits, licences a
	(m
	(
	(
	(
	(

	Policies
	(
	(
	(
	(
	(

	Enforceable planning instruments
	(
	(
	(
	(
	(

	NT
	
	
	
	
	

	Local laws
	(
	(
	(
	(
	(

	Conditions on permits, licences a
	..
	..
	..
	..
	..

	Policies
	..
	..
	..
	..
	..

	Enforceable planning instruments
	..
	..
	..
	..
	..


a Also includes conditions on leases or registrations.  b Approval from the state government where relevant.  c No sunset clause applies however the Local Government Act 2009 requires that a LG must regularly review the provisions of its local laws (including anti-competitive provisions, for example) with a view to ensuring the local laws are relevant to the public interest.  c Local Orders Policies are not required to be lodged. Local Approvals Policies are only required to be lodged where they provide an exemption from approval.  e Public Interest Test.  f Certain classes of planning policies must be lodged with the Western Australian Planning Commission (WAPC).  g Local planning schemes.   h South Australian Parliament.  i  A local law expires on 1 January of the year following the year in which the 7th anniversary of the day on which the local law is made falls.  j The LG Act requires that a LG avoid restricting competition to any significant degree unless it is satisfied that there is evidence that the benefits of restriction to the community outweigh the costs of restriction, and that the objectives of the local law can only be reasonably achieved by restriction.  k Development Act 1993 (s. 30) requires that a LG prepare a Strategic Directions Report at least every five years which addresses appropriate amendments to its development plan.  l Regulatory Impact Statement.  m Small minority.   .. Not applicable. 
Source: Productivity Commission survey of state governments (2011-12, unpublished).

The appropriate extent of external scrutiny of local regulations by state and the Northern Territory governments, beyond developing reporting and review framework, is not clear cut. In the making of local laws, LGs have a statutory mandate (determined by the state parliament) to act autonomously in the interest of their local community and are directly accountable to their local constituents. Statutory requirements for all regulations to be reviewed by state and Northern Territory governments, and potentially disallowable, could deny LG, at least in part, their democratic mandate and potentially lead to additional costs to LG.

Currently, all states require LGs to subject local laws to consultation during their development. Tasmania requires the same RIS process for LG regulations as applies at the state level. Notwithstanding Tasmania’s approach, the Commission sees impact assessment commensurate with the potential impact of regulation as appropriate. An alternative would be an expanded use of model laws which have undergone regulatory impact assessment at the state or territory level (section 3.3).
Leading practice 3.7
It is leading practice for local governments to conduct impact analysis for proposed local laws at a level commensurate with the likely size of impact of the proposals. While full regulation impact analysis or quantitative cost benefit analysis will often not be justified, some level of consultation with and opportunity for interested parties to consider and comment on proposals is almost always appropriate.
In their submission to this study, the LG Association of South Australia says that RISs are not necessary, as local laws in South Australia, ‘do not have a heavy regulatory impact on business’ (LGASA, sub. DR55, p. 2) and this impact is generally related to activities on LG land and permits, such as for outdoor cafes. LGs across Australia spend more time implementing state and territory laws than their own laws (see chapter 4) so this may well be the case in other jurisdictions too.

The Queensland Government further notes that:

Most local governments would not currently have the ability or capacity to conduct such assessments. The development of tools to enable local government to conduct simple assessments would be essential. (sub. DR51, p. 2)

The Civil Contractors Federation, on the other hand, supports RISs being made mandatory for LG laws, as a way of strengthening LG reporting processes and reducing legislative duplication (sub. DR50, pp. 11–12).

While all state governments, to varying degrees, have measures in place to scrutinise local laws, quasi-regulatory instruments generally undergo little or none of the same scrutiny. Given that the impact and effect of these instruments is variable, a leading practice would be to subject them to proportionate and periodic state oversight.
Leading practice 3.8
Developing tools to help local governments undertake simple impact assessments would improve regulatory outcomes.
Restricting competition

LGs are not permitted to enact anti-competitive regulation under the Competition Principles Agreement (COAG 1995). State governments use a variety of processes to monitor LGs to ensure that they are not restricting competition. These include annual (and other) reporting requirements, reviews and investigations.

Table 3.15 summarises the legislative provisions in LG Acts constraining the ability of LG to create laws that restrict competition. Victoria, Queensland, South Australia, Tasmania and the Northern Territory have express provisions in their LG Acts which prohibit LGs from creating local laws that restrict competition, except where that restriction satisfies a public interest test. New South Wales uses State guidelines to embed competition principles in LG quasi-law making.

Table 3.
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Competition provisions in the local government Acts
Refer to table 3.16 for competition requirements outside of LG Acts
	
	LG Act reference
	Comments

	NSW
	
	The LG Act does not address anti-competitive provisions in local orders and approvals policies. The LG Act and regulations do, however, contain tendering provisions which encourage competition and a level playing field between LG and private tenderers.

	Vic
	schedule 8
	Laws cannot restrict competition except if a public interest test is satisfied.

	Qld
	ss. 29A, 29B, 38
	LGs must not make laws with anti-competitive provisions except in accordance with procedure set out in regulation (Local Government (Beneficial Enterprises and Business Activities) Regulation 2010). The LG Act requires LGs to undertake a public interest test for each Local Law, which could also include a competition assessment. Finally, a restriction on competition must be notified when the law is notified.

	WA
	
	The LG Act does not address anti-competitive provisions in local laws.

	SA
	s. 247
	Laws cannot restrict competition except if a public interest test is satisfied.

	Tas
	s. 150 (1)(da)
	Laws cannot restrict competition except if a public interest test is satisfied. Competitive effects must be considered in the RIS process (LG Act s. 156A).

	NT
	s. 189(2)(c)
	Laws cannot restrict competition except if a public interest test is satisfied.


Sources: LG Acts; Productivity Commission survey of state governments (2011-12, unpublished).

Legislative provisions are not the only way of ensuring that competition related principles are applied in LG regulation and activities, and other processes and requirements put in place by state governments are summarised in table 3.16. However, given the importance of competition policy to the economy, the Commission supports legislative enactment of competition requirements, as well as enforcement of these requirements.

Leading practice 3.9
Consistent with the Competition Principles Agreement, local laws are assessed for anti-competitive effects and, if found to be anti-competitive, are subjected to an agreed public interest test in Queensland, Victoria, South Australia, Tasmania and the Northern Territory, under the relevant local government Acts. Similar assessments for quasi-regulation would further reduce potential adverse impacts of regulation on competition.
Table 3.
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Additional competition requirements
Refer to table 3.15 for the competition requirements in LG Acts
	NSW
	Policy Guidance: Guidelines outlining process for LG to comply with in regard to determining business activities and the required reporting: Pricing and Costing for Council Businesses — A Guide to Competitive Neutrality.
Review: The Division of LG reviews any complaints received regarding LGs and their implementation of national competition policy, where that policy applies.
Reporting: Legislative financial reporting requirements for LG activities which are deemed to be business activities.

	Vic
	Victorian LGs are required to submit, either through their Annual Report or to the Executive Director of Local Government Victoria, an annual certification of compliance with the National Competition Principles in line with the reporting guidelines set out by the Executive Director of Local Government Victoria.

	Qld
	Requirements are in the LG Act, table 3.16

	WA
	A confirmation certificate is to accompany a new local law when it is submitted to Parliament, and the Joint Standing Committee on delegated legislation scrutinises all regulations, local laws and subsidiary legislation subject to disallowance on behalf of the Parliament of Western Australia (Premier’s Circular 2007/14 as amended 20/09/09).
Investigations: The Department of Local Government is required to investigate all complaints made against LGs in respect to National Competition Policy matters.

	SA
	Each LG is required to include in its annual report information in relation to:

· the commencement or cessation of significant business activities controlled by the agency
· the competitive neutrality measure applied to each significant business activity controlled by the agency
· the review and reform of local laws which restrict competition, including proposals for new local laws
· complaints received alleging a breach of competitive neutrality principles by the agency
· the structural reform of public monopolies.
LG receive reports on compliance with the National Competition Principles before making  local laws (sub. DR55, p. 2).

	Tas
	The Office of the Tasmanian Economic Regulator is responsible for conducting investigations and reviews into the pricing policies and practices of LG bodies that are monopoly, or near monopoly, suppliers of goods and services in Tasmania.

	NT
	Requirements are in the LG Act, table 3.15.


Source: Productivity Commission survey of state governments (2011-12, unpublished).

Despite checks and balances in place, the Commission is aware of numerous instances where LG regulations have an anti-competitive effect. For example, at least some LGs in every state prohibit mobile food vans from trading within a certain distance of competing food businesses. These restrictions tend to be in permits and policies rather than local laws, which undergo more scrutiny. It is unclear whether these anti-competitive rules were subject to a public interest test at the time of their creation.

In some cases LGs have responsibility both to provide services and to regulate private providers providing the same services. This dual responsibility can cause a conflict of objectives and lead to anti-competitive behaviour. Examples include:

· mobile telecommunications carriers consider that LGs are not able to impartially fulfil the dual roles of (1) the consent or responsible planning authority for proposed development at a site and (2) the public land manager or owner of the land (MCF, sub. 14)

· both providing waste collection facilities and regulating those provided by the private sector

· both providing caravan parks and regulating those provided by the private sector

· LGs creating rules to stop mobile food vans competing with food kiosks which rent LG land

· rezoning and other planning decisions relating to LG land.

In some cases, these conflicting roles/objectives for LG are provided in state laws — for example, it is a state law that requires the LG to be the consent authority for mobile telecommunications infrastructure on LG land. In other cases, they are provided through local laws and quasi-regulations — for example, the local regulation of mobile food vans and caravan parks.
Some LGs engage independent planning consultants to assess development proposals where the LG has a property interest, such as Armidale Dumaresq Council in the mobile telecommunications example above (sub. DR49), which the Commission considers leading practice (chapter 12).
Leading practice 3.10
Where local governments have regulatory roles that may conflict with their own interests and it is impractical to resolve these conflicts, there is the potential for compromised decision-making and the neglect of competitive neutrality requirements. Arrangements designed to meet the specific circumstances can address risks and deliver appropriate transparency, conflict resolution and probity.
Competitive Neutrality

At the Commonwealth level, the risk of anti-competitive behaviour as a result of dual and conflicting roles is reduced by the Competitive Neutrality Complaints Office, which investigates allegations that Australian Government businesses have competitive advantages over their private sector competitors. Similar arrangements exist at the state level to reduce anti-competitive behaviour in cases where it is not practical for the conflict to be resolved by removing one of the two conflicting objectives. Table 3.17 shows that only Victoria, Queensland, South Australia and Tasmania have enacted competitive neutrality principles in legislation.
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 SEQ Table \* ARABIC 17
Legislative competitive neutrality requirements for LG
	NSW
	The Division of Local Government administers state policy and manages complaints and investigations. Competitive neutrality guidelines are available on the web.

There are also legislative financial reporting requirements for LG activities which are deemed to be business activities.

	Vic
	The Victorian Competition and Efficiency Commission (VCEC) has a competitive neutrality unit to investigate complaints, established under the State Owned Enterprises (State body — Victorian Competition and Efficiency Commission) Order 2004.

	Qld
	The competitive neutrality principle must be applied to significant business activities (LG Act, s. 47); LG authorities must establish a complaints mechanism (LG Act, s. 48); reporting of competitive neutrality complaints under Local Government (Finance, Plans and Reporting) Regulation 2010 s. 119. Local Government (Beneficial Enterprises and Business Activities) Regulation 2010, Chapter 4 is about the code of competitive conduct for section 47 of the Act.

	WA
	Competitive neutrality requirements are not in the LG Act. Some details can be found in the Local Government Clause 7 Competition Policy Statement: application of the competition principles agreement to LG activities and functions under the national competition policy package.

	SA
	Competitive neutrality principles are set out in the Government Business Enterprises (Competition) Act 1996. Each council is required to include in its annual report information in relation to the commencement or cessation of significant business activities controlled by the agency and the competitive neutrality measure applied to each significant business activity controlled by the agency.

	Tas
	Enterprise powers must be exercised following the competitive neutrality principles in the national agreement; competitive neutrality costs must be reported in council financial statements (LG Act, ss. 21, 36, 84).

	NT
	Competitive neutrality requirements are not in the LG Act given the limited activities that LGs regulate.


Sources: LG Acts; NSW Government (pers. comm., 19 March 2012); Victorian Government (pers. comm., 21 March 2012); WA Government (pers. comm., 16 March 2012); NT Government (pers. comm., 20 March 2012).

Competitive neutrality policies aim to promote efficient competition between public and private businesses by seeking to ensure that government businesses do not enjoy competitive advantages over their private sector competitors simply by virtue of their public sector ownership (COAG 1995). Competitive neutrality principles can be found in the Competition Principles Agreement 1995 between the Commonwealth and States. According to this agreement (section 7):

The principles set out in this Agreement will apply to local government, even though local governments are not Parties to this Agreement. Each State and Territory Party is responsible for applying those principles to local government.
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Reviewing the stock of local government regulation
Even laws that are well designed may need review as they can: have unintended consequences; be amended to the point that they are difficult to understand; or become less effective or irrelevant given changes in technology and economic and social conditions. Laws that are difficult to understand and apply increase the regulatory burden on business through uncertainty which can increase compliance and litigation costs.

Table 3.18 provides information on the types of reviews of LG regulatory instruments conducted by state and Northern Territory governments.
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State and territory review of local laws
	
	NSWa
	Vic
	Qld
	WA
	SA
	Tas
	NT

	Red tape reduction programs
	(
	(
	(
	(
	(
	(
	(

	Performance audits
	(
	(
	(
	(
	(
	(
	(

	State or territory-initiated review or inquiry
	(
	(
	(
	(
	(
	(
	(


a Review of other regulatory instruments is considered in table 3.13.
Source: Productivity Commission survey of state governments (2011-12, unpublished).

One difficulty faced in a federal system is the interaction of laws made by different levels of government. Previously, the Commission has indicated that, ‘broad stocktakes provide one of the few mechanisms with potential to identify where the interaction of regulations (across agencies, sectors and jurisdictions) imposes particular regulatory burdens’ (PC 2011a, p. xxvii). However, even within a single level of government, inconsistency can be introduced by laws designed to deal with a specific problem when they interact with other laws in ways that were not fully considered.

… new legislation does not always consider all other existing legislation which may directly or indirectly impact the intended outcome. For example, a 2010 review of legislation affecting student rental accommodation in Brisbane identified inconsistencies between fire regulations, rental regulations and boarding house regulations, all of which were introduced at different times and to address different objectives. (Brisbane City Council, sub. 26, p. 7)

Systematic review processes are a complement to rigorous ex ante scrutiny of new proposals. Across the jurisdictions, up until recently, most regulatory reviews or red tape reduction programs have been focused on state regulation; while reviews of LG have focused on the efficiency of the LG itself, rather than the impact of regulations on businesses and others and how those regulations could be streamlined, which is the focus of this report. Recent regulatory reviews undertaken across the jurisdictions are listed in table 3.19.
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Recent regulatory reviews
	NSW
	IPART 2006, Investigation into the Burden of Regulation in NSW and Improving Regulatory Efficiency — one recommendation relates to LG.

	Vic
	Victorian Competition and Efficiency Commission (VCEC) 2010, Local Government for a Better Victoria: An Inquiry into Streamlining Local Government Regulation, Draft Report.

VCEC 2011, An inquiry into Victoria’s Regulatory Framework: Part 2 — Priorities for Regulatory Reform, Draft Report.

	Qld
	Department of Infrastructure and Planning 2011, Review of Local Government Statutes. Department of Environment and Resource Management 2012, A Greentape Reduction project to provide a streamlined regulatory process for environmental approvals (LGAQ, sub. 6).

	WA
	Red Tape Reduction Group 2009, Reducing the Burden, final report — one chapter dedicated to LG issues.

	SA
	Department of the Premier and Cabinet 2009, pilot program to extend the State government’s red tape reduction program to a pilot program for LG.

	Tas
	Review into councillor numbers 2012.
Review of valuations and local government rating 2011-12.
Sustainability objectives and indicators project 2011-12.
Financial analysis of the voluntary merger of the Glamorgan Spring Bay Council and Break O’Day Council 2009-10.

	NT
	None.


Source: PC (2011a).

Notably, South Australia has a pilot program including LG in its state government red tape reduction program (Economic Development Board SA 2012). LGs involved in the pilot are sharing information on current initiatives and being given the opportunity to develop feasibility studies and implementation strategies for new red tape reduction programs. A key focus area has been greater use of online technology for applications and payments to reduce the need for paper based processing.
Adelaide City Council (sub. DR43) is part of this pilot program and has conducted other internal reviews, leading to several initiatives including:

· a trial of a new and easy application process to allow business to test an idea (the Splash Adelaide program, box 3.5)
· a single point of contact and case management for businesses that have to deal with multiple areas of council, in recognition of the difficulty businesses sometimes face in accessing and using information (this is still in planning stages)
· surveys, focus groups and feedback from business customers to investigate a council service, including regulatory services (for example, development assessments or food inspections) and improve it.
	Box 3.
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Cutting red tape to facilitate business innovation

	Adelaide City Council has trialled a program, ‘Splash Adelaide’, to cut red tape and allow businesses to test new ideas. Key elements of the program include:
· one-page permit forms

· no fee associated with the permit
· response to the permit application in 2–3 business days
· council delegation of decision-making authority to the CEO, thus bypassing both council and internal processes, but allowing proper health and safety checks to be made.
Experiments under the program have included:

· extended outdoor dining areas or footpath lounges

· encouraging food carts in new locations around the city

· street parties and road closures to create more people space

· plazas popping up in underused spaces, streets and squares

· new ways to experience the streets — deck chairs, table tennis tables, outdoor cinemas, markets and more.

	Source: Adelaide City Council (sub. DR43).

	

	


Victoria is the only jurisdiction in which a study particularly focused on streamlining LG regulations has been undertaken. The draft report for this study, Local Government for a Better Victoria, covers regulations administered by LG on business, and inconsistencies between LGs in regulation and in practices for their administration and options for streamlining and harmonising between LGs (VCEC 2010). While VCEC presented its final report to Government in August 2010, it is yet to be released publicly.

The Red Tape Reduction Group report (2010) contained a chapter on LG issues. A key finding in that report was that the regulatory burden of quasi-regulation exceeded that of black letter law primarily as a result of the lack of transparency surrounding how it is created, administered and reviewed.

None of the jurisdictions have a legislative requirement for an independent post-implementation review of all local laws, or any independent (arms-length) review for LG regulations generally.
Until recently, most of the jurisdictions’ red tape reduction programs have been focused on state regulation. South Australia has extended these programs to LG regulation in a pilot program and the Commission considers this to be leading practice.
leading practice 3.11
Local government reporting requirements and periodic reviews of regulation undertaken for state or territory governments can help to ensure that: local rules and regulations do not cause unintended consequences and do not overlap with other regulation; and, at a minimum, the benefits created outweigh the costs imposed, including costs to business. Examples include the Victorian Competition and Efficiency Commission’s review of local government regulation and Western Australia’s inclusion of local government in its state-wide red tape review.
leading practice 3.12

Until recently, most of the jurisdictions’ red tape reduction programs have been focused on state regulation. South Australia has recently piloted the extension of these programs to local government regulation and assessing the case for this wider coverage may find significant benefits.
Sunsetting

Sunsetting, whereby laws are deemed to lapse after a certain period of time unless they are renewed, usually requires a review before the law can be re-enacted. Many regulations have a ‘use by date’ when they are no longer needed or require significant modification (PC 2011a). Table 3.20 provides information on the extent and nature of sunsetting provisions across the jurisdictions.
While sunsetting provisions can perform a useful function, the Commission understands that they could have the potential to substantially increase workloads for LG. In particular, for sunsetting to be effective and where LGs do not want the regulation to lapse, laws must be remade; and, in general, it must meet the same procedural requirements as new laws. In addition, businesses and other stakeholders require sufficient warning of sunsetting legislation and review to coordinate their efforts and participate effectively in consultation processes. If LGs have substantial numbers of local laws, there is a risk that regulation could be remade without adequate scrutiny.
Table 3.
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Sunsetting of local laws
	
	Reviewer
	Comments

	NSW
	No sunset 
	

	Vic
	LG
	Local laws have a 10 year sunset under the LG Act.

	Qld
	No sunset
	LGs subject to amalgamation in 2008 were required to review local laws by the end of 2011.

	WA
	No sunset
	LGs are required to review their own laws (LG Act s. 3.16).

	SA
	LG
	Local laws are reviewed by each LG and put out to public consultation. The LG monitors expiry rather than the State government.

	Tas
	LG
	If LGs don’t re-enact a reviewed local law, the local law expires after ten years automatically. LG policies sunset after five years.

	NT
	No sunset
	


Source: Productivity Commission survey of state governments (2011-12, unpublished).

Sunset requirements are one way to address concerns about redundant or increasingly inappropriate regulation, provided that LGs have the resources and capacity to remake local laws while giving businesses and other stakeholders sufficient warning to coordinate their efforts and participate effectively in consultation processes.

leading practice 3.13
Keeping a watching brief on the aggregate number and content of local laws and licensing/registration requirements would enable state and territory governments to regularly assess, say every ten years, whether existing instruments are relevant and to identify a subset that warrants further review.
3.
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Complaints and appeals
Under the regulatory powers delegated by state or territory government, LGs can impose requirements, restrictions, conditions, fees and penalties on businesses, or even prevent a business from operating. In the event that administrators inadvertently or incorrectly impose costs on business, it is important that businesses have access to well-defined dispute handling processes that allow complaints and grievances to be considered in an objective and timely manner. Complaints and appeals mechanisms can also be constructive for LG as they provide opportunities to review decision making procedures and identify areas for improvement.

Formal judicial appeals

Most LG Acts contain provisions relating to appeals paths for LG decisions. Administrative decisions made by LG — such as the decision to grant a licence, approve a development or impose a penalty — can be appealed in the courts under administrative law. In responses to the Commission’s survey of state governments, the states and Northern Territory have indicated the forums available to challenge a LG administrative decision and these are provided in table 3.21.
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Appeal paths available
As indicated by state and territory governments
	
	Internal review
	Mediation
	Independent merits review
	Judicial reviewa

	NSW
	(
	Court may order
	· Land and Environment Court

· Minister

· Office of the Information Commissioner

· Administrative Decisions Tribunal 
	Land and Environment Court

NSW Supreme Court

	Vic
	(
	Court may order
	· Minister

· Victorian Civil and Administrative Tribunal
	Supreme Court of Victoria

	Qld
	(
	Court may order
	· Minister may revoke unsound decisions

· Planning and Environment Court
	Supreme Court 

	WA
	(b
	Court may order
	· WA Planning Commission

· Minister

· State Administrative Tribunal
	Supreme Court of Western Australia

	SA
	(
	Compulsory
	· Environment, Resources and Development Court

· Development Assessment Commission
	Supreme Court of South Australia

	Tas
	(
	Compulsory
	· Resource Management and Planning Appeal Tribunal

· Building Appeal Board

· Tasmanian Planning Commission

· Building Appeal Board
	Supreme Court of Tasmania

	NTc
	(
	Court may order
	· LG Tribunal
	Supreme Court of the Northern Territory


a No merits review available: applicant can only appeal on procedural fairness or a question of law.  b Independent Planning Reviewer has review and advice powers only; Decisions on subdivision applications may be reviewed internally.  c LGs in the Northern Territory do not have any regulatory responsibilities with regards to planning approvals, which is the most significant subject of appeals in other jurisdictions. In 2010-11, there were only 8 cases involving LGs heard in courts or tribunals in the Northern Territory, compared to thousands in some jurisdictions.

Source: Productivity Commission survey of state governments (2011-12, unpublished).

External judicial appeals processes allow a dispute regarding a regulatory decision to be lodged with, and resolved by, an independent body. However, these can be highly formal and expensive for all parties and the resolution timeframes can be considerable. Even tribunals like VCAT, which try to be more accessible, have a judicial basis and generally function like a lower-tier court. In addition, judicial appeals can only really be effective in dealing with errors in final decisions (whether of procedure or substance) rather than misconduct relating to actions arising prior to the final decision being made.

Complaints and non-judicial appeals

As an alternative to external dispute resolution, internal reviews can provide a less formal, cheaper and faster dispute handling process for LG and business.
LG internal reviews are already part of the appeals path in most jurisdictions. Internal reviews are generally conducted by another, often more senior, administrative officer. The Commission is of the view that this can be an effective approach for resolving business concerns that their case was not considered properly.
In Brisbane City Council, informal appeals to a more senior officer, or formal internal appeal under legislated processes are available. Additionally, Brisbane City Council has advisory panels made up of council officers and industry representatives, which can review and provide qualitative advice on complex or controversial  matters referred to them by either the assessing officer or original decision maker.

There is often a misperception by certain businesses that particular advisory panels are in essence a a de-facto decision making body, and as such attempt to consult and deal directly with advisory panel members in relation to an existing or proposed matter. By by-passing the normal assessment and decision making process,  businesses believed they could expedite and obtain a decision in a more timely and cost effective manner. This circumvention of the normal process actually resulted in additional, and sometimes unnecessary, costs being incurred by  Council, which is not always recovered through fees and charges. (Brisbane City Council, pers. comm., 2 June 2012)
Internal review processes could be extended to include an automatic internal review in certain cases. One suggestion put to the Commission by Greg Hoffman (LG Association of Queensland) was that decisions not made within a certain timeframe could be referred to another individual or group within council. This would provide an alternative to deemed decisions, automatic referral to less flexible forums such as state tribunals, or the establishment of new appeal bodies.
Avoiding disputes is often a lower cost option than resolving them after they arise, and sometimes only requires appropriate and timely information on the progress of an application or other matter. For example, LG could tell applicants where a delay may be caused by circumstances outside LG control (such as referrals to other regulators). This has recently been implemented in Adelaide City Council, where automated emails are sent when a development application passes each stage of the approval process (sub. DR43, p. 4). Providing appropriate and timely information on the progress of an application or other matter is likely to reduce complaints and disputes regarding timeliness. For example, LG could explain the cause of delay to the business when a development application has been referred to another agency and not returned on time.
Over the course of this study, businesses have raised concerns about compliance costs associated with LG actions which extend beyond the actual decision made to delays and other matters which occur during the process of obtaining a decision. Most review mechanisms, formal and informal, are not available for problems that arise in the process as they require a decision before they will hear an appeal.

In their submission to this study, the Small Business Development Corporation (SBDC) stated:

The SBDC Advocacy Service frequently deals with complaints from small business operators who have encountered what they perceive as poor customer service or a general anti-business approach by local governments to processes, timeliness of service and communication. Small businesses often report finding local governments inflexible and having an attitude of strict compliance rather than assistance … These concerns echo the RTRG [Red Tape Reduction Group] reports’ finding that the performance of government agencies was generally not conducive to supporting the growth and development of small business in Western Australia…
Lack of flexibility and the pedantic bloody-mindedness of some local governments have the potential to stifle small business growth and cost prospective business operators significant amounts of money. (sub. 29, p. 12)
As an illustrative example, the SBDC provided a case study of unfair LG actions and procedures and this is replicated in box 3.6.
In other submissions to this study, businesses raised concerns about the implications for the relationship between a business and the LG if the business pursues external appeals or internal review mechanisms or lodges a formal complaint about LG processes. In this context the NSW Small Business Commissioner stated:

A significant concern for business is that if an applicant appeals a decision or seeks to make a formal complaint there is fear of retribution and that future applications will not be fairly treated. There is not currently an effective mechanism through which applicants feel they can receive a fair hearing about the assessment of their application. If local councils knew that a third party could actively review their decision-making processes, this may provide an incentive to council assessors to ensure that assessment processes are in fact fair and equitable. (sub. 18, pp. 2–3)
Outside of the courts, external review mechanisms currently available to businesses to review LG decisions and/or matters of procedural fairness include: the State and Northern Territory Ombudsmen; Small Business Commissioners; and in some regulatory areas, more specialised agencies, such as Queensland’s Building and Development Dispute Resolution Committee.
	Box 3.6

Case study of unfair LG actions and procedures 

	In their submission to this study, the Small Business Development Corporation provided the following case study:

The Small Business Development Corporation Advocacy Service assisted a client who wanted to start a daytime kennel for dogs. According to the client, all required paperwork was submitted to the local council in the correct format and manner. The local government advised the client informally that the council had reservations about the business, but assessed the application as per the standard procedures.

However, the client’s application was refused in the first instance as the local government required noise and waste surveys. In line with this, the client engaged specialist consultants to conduct the surveys and provided full reports on re-submission of the application. The client also provided examples from similar businesses in Western Australia and across Australia.

The business application was refused on a second occasion, this time due to a lack of parking at the premises. In reply, the client made modifications to the physical layout of the business to address the local government’s requirement regarding parking.

The application was then refused a third time, the reason cited being a lack of suitable landscaping. While the proposed business site was a vacant lot, the local government required landscaping improvements (including specifying the inclusion of mature tree planting) at a cost of $20 000.

Unfortunately, due to the hurdles encountered, and lack of common-sense demonstrated by the local government, and despite the assistance of the SBDC Advisory Service, the client withdrew the business application, citing the large financial outlay and amount of time already spent on the whole process as dooming the business proposal before it even got off the ground.

	Source: Small Business Development Corporation (sub. 29, p. 13). 

	

	


State Ombudsman

Each state has an Ombudsman with jurisdiction to investigate the legality and reasonableness of administrative actions of LG.

Ombudsman can both address a broader range of matters, including those relating to procedural fairness, and provide timely and less expensive resolutions. However, they cannot place themselves in the shoes of the original decision maker and assess the merits of a decision. In most jurisdictions, the Ombudsman would prefer complaints to have been raised directly with LG and will make preliminary inquiries with LG prior to initiating a full investigation.

Small Business Commissioners

Internal appeals are very useful, however, businesses sometimes require an independent arbiter to address systemic issues or claims of unfairness. Allowing Small Business Commissioners (SBCs) to fill this role would avoid the creation of a new agency in most cases. While they should not become a new path of appeal for any LG decision, SBCs can play an important role in changing LG culture through providing information on business perspectives to LG, and identifying regulatory pressure points through pursuing complaints (NSW Small Business Commissioner, sub. DR44). They can also help small business understand and navigate LG. If effective, SBCs can reduce the cost to business of regulation. Case studies of SBC functions are provided in box 3.7.
In the last two years, each jurisdiction except Tasmania and the Northern Territory has appointed a Small Business or Business Commissioner (table 3.23). The Australian Government has recently indicated its intention to do so in the second half of 2012 (J. Gillard (Prime Minister) 2012).

Across the jurisdictions, SBCs have been appointed for a variety of purposes. In New South Wales, Western Australia and South Australia, SBCs do not provide a review of the merits of LG decisions, but rather mediate between small businesses and LGs to address business concerns with how they have been treated and whether the processes and laws are fair and appropriate, both in regard to the case at hand and more generally. In contrast, the Victorian SBC focuses on mediating between businesses (a very small percentage of its work is mediating between business and LG), and the Queensland Business Commissioner is not involved in mediation but liaises between business and government on red tape.
One element of the success of SBCs is that they can act on behalf of a group of businesses so that individual businesses remain anonymous in the mediation process This can allay the concerns of business that making a complaint will jeopardize their relationship with the LG.

In Western Australia, the SBC is also the chief executive officer of the SBDC which is an independent statutory agency established to facilitate the development and growth of businesses and liaise between government and business. In its submission to this study, the SBDC noted:

Anecdotally, it has been reported back to the SBDC that local governments appear to expedite matters after the SBDC Advisory Service becomes involved and advocated on behalf of a particular small business operator. (sub. 29, p. 13)
In Western Australia, the SBC does not have formal powers to compel attendance which may make it difficult to engage with the large number of LGs in Western
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Small Business Commissioner case studies

	Case Study 1: Informal resolution of a complaint about a LG
A small business owner wanted to place a small A-frame advertising sign on the footpath outside his shopfront; however, the Council approval process for signage was unnecessarily complex and required the small business owner to submit a complete Development Application.

The SBC contacted the Council on behalf of the small business owner to discuss the matter and the implications on small businesses in the local area. The General Manager was very concerned to hear that council processes were placing additional burdens on small businesses, and immediately agreed to review the process.

Case Study 2: Formal mediation of a dispute between LG and a small business
A small business owner was experiencing ongoing difficulties with a local council due to systemic, unresolved issues which were being exacerbated by both parties.

The SBC contacted the local council to investigate the complaint and to obtain further information about the dispute. It was evident that while both parties wanted to reach an outcome that would finally resolve the ongoing issues, it was impossible for them to come to such an arrangement without the assistance of an independent body to facilitate their discussions.

Both parties agreed to participate in formal mediation undertaken by an experienced mediator. This process resulted in a formal, written agreement being reached by both parties which resolved the dispute.

Case Study 3: Advocacy support for complaints about state and LG regulation

A small business owner contacted the SBC about regulations for mobile food vendors which were imposing significant costs and limiting growth.
The SBC is now working closely with the NSW Food Authority to try to minimise the burden on small business operators. The SBC also provides formal feedback on behalf of small businesses through my role as a member of the Food Regulation Forum, convened by the NSW Food Authority.
That small business operator is now a member of the Retail and Food Advisory Group, also convened by the NSW Food Authority, which allows industry and LG to discuss issues in a consultative way.

	Source: NSW Small Business Commissioner (sub. DR44).

	

	


Australia; however, this was a deliberate choice to preserve simplicity of approach and minimise overlap with the formal judicial system. Unlike VCAT, the Western Australian State Administrative Tribunal does not have jurisdiction to hear complaints of business against LG, so the SBC has an important role filling this gap.

Most SBCs have only been established recently so it is difficult to gauge the effectiveness of their legislation (table 3.22). However the Commission considers SBCs to be a cost-effective way of improving LG rules and processes that affect business, thus reducing the regulatory burden.
Some SBC Acts include legal powers to compel information or assistance (Victoria and South Australia) but none has gone as far as requiring attendance and good faith engagement of parties. Such powers, if available, are likely to be used only as a last resort, as has been the case so far for compelling information; however, their mere presence can encourage cooperation.
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Small Business Commissioner legislation
	
	Legislation
	Comment

	NSW
	currently being drafted
	It is intended that this legislation will include the necessary authority to assist small businesses when they are dealt with unfairly by other businesses or government agencies.

	Vic
	Small Business Commissioner Act 2003
	Victoria’s SBC Act is the oldest and formed the basis of legislation in other jurisdictions. Functions include mediation between businesses, and providing information, helping government agencies serve small businesses better through guiding and monitoring the creation and implementation of small business service charters, but do not include an appeals or mediation role between small business and government (s. 5).

The SBC has power to request assistance or information from any public entity (s. 10), but not power to compel.

	Qld
	none
	The Business Commissioner is focused on identifying red tape constraining business and liaising between government and business. It does not have a dispute resolution role.

	WA
	Small Business Development Corporation

Act 1983 as recently amended
	Alternative dispute resolution is a key function of the SBC. Other roles include investigating complaints against other businesses or government agencies, representing small businesses and advising the minister (s. 14A). The role is supported by the SBDC.

Alternative dispute resolution is confidential unless relating to unlawful conduct (s. 15I); lawyers may attend but the facilitator can talk to parties without them (s. 15H).
The SBC does not have powers to compel attendance or access to information.

	SA
	Small Business Commissioner Act 2011
	The key difference in South Australia is that the SBC can request the Minister to declare mandatory industry codes with enforceable penalties. However, at this point there have been no codes declared or enforced.

Functions of the SBC include assisting small business with complaints, mediation and information (s. 5).

The SBC has the power to require information (s. 12). The confidentiality of that information is preserved except during later legal proceedings (s. 13).


Sources: SBC legislation; Small Business Commissioner NSW (2011); Nolan (Media Release, June 15, 2011).
One incentive used in Victoria to encourage attendance and engagement with mediation processes is that refusal to attend could lead to the costs of the case being awarded to the other side should the matter proceed to VCAT. However, this does not prevent a significant number of applications to the SBC failing to generate engagement from the respondent. Since 2003, 80 per cent of disputes that have proceeded to mediation have been resolved (Office of the Victorian Small Business Commissioner, 2011).

leading practice 3.14
Having a graduated review and appeal system available for matters relating to local government decisions and procedures provides a way for affected parties to obtain ‘natural justice’ (procedural fairness) and a merits review (a review of the outcome of the decision), while also reducing costs and formalities.
Augmenting appeal paths with internal review mechanisms, such as are already in place for local government decisions in most jurisdictions, is likely to reduce costs for business.
LEADING PRACTICE 3.15

Enabling Small Business Commissioners to:

·  have a mediating role between local government and businesses, as they do in New South Wales, South Australia and Western Australia
· investigate systemic issues raised through complaints
would provide business with a path of redress that is less formal, time-consuming and expensive than judicial appeals but more independent than an internal review.
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Subsidiarity
This study has highlighted the substantial number of state Acts and associated legislation which require LGs to undertake regulatory responsibilities on their behalf. In the delegation of these responsibilities, and in LG law making, a key issue is which level of government is likely to be the most effective and efficient regulator.

Subsidiarity is generally defined as the principle that decisions should be made by the lowest level of government capable of properly doing so (PC 2011b). The subsidiarity principle would suggest that smaller LGs have specific knowledge and expertise relevant to regulatory activities, such as development approvals, and can use that knowledge to assess the competing interests at stake at a lower cost, thus maximising the net welfare of the local community.

A decision becomes unsuited to local determination (and more suitable for, say, state determination) when the effects of the decision are felt outside the area governed by that particular body. In these cases, the local body tends to act in the interest of its constituents even when negative consequences for other parties are ‘over-produced’ or positive outcomes are ‘under-produced’. For example, they may allow housing development to place additional stress on public transport, reducing the facilities available to communities elsewhere or resist an airport being built to reduce noise levels for the local community while not taking into account the broader benefits to the whole city.

In addition, the costs associated with a regulatory activity may extend over a different area (or group of residents) than the benefits derived from a project (such as in the case of a waste disposal facility or public access to a beach). Alternatively, the costs of regulation activities may be so high that their effective delivery by LG is compromised or inefficient. This is likely to be the case for compliance and monitoring activities which extend to remote areas with small populations; or involve sophisticated technical expertise that is only utilised infrequently (for example, to inspect the safety of complex resources processing developments).

In practice, a workable option is for state governments to consider the spread of the costs and benefits for the issue or project in question and then determine which level of government is best positioned to make inclusive and objective assessments. In some cases, it may be appropriate for state governments to create separate regional bodies with regulatory responsibilities which cross LG boundaries. Box 3.8 provides a case study of the benefits to regional management of water catchments. In other cases, groupings or coordination of existing LGs may be appropriate, such as Regional Organisation of Councils in New South Wales. These issues are examined further in chapter 5.
	Box 3.8
Management of water catchments

	A classic example where subsidiarity is a central issue is management of water catchments. Activities in catchment areas, such as the use of pesticides in farming or development leading to soil erosion, affect drinking water, but the full costs and benefits are not incurred in the same geographic area. For example, rural communities may bear the cost of ensuring unpolluted and undisturbed runoff areas, while city areas receive the benefit of clean water. The benefit to the city more than outweighs the cost to the rural community, but unless there is some forum or mechanism for a transfer of that benefit, it would not be in the interest of the rural community to maintain the catchment area. The difficulty of finding a private solution is a result of a combination of several things:

· Externalities: decisions relating to catchment land are not controlled by the people who are affected by those decisions.

· Transaction costs: it is difficult to organise such a large number of beneficiaries to contribute a very small payment each and then distribute that payment fairly (which does not mean equally, but according to effort required and undertaken) to those in charge of catchment land (the fee could be levied on water use to address the contribution issue, but not distribution issue).

· Free riding: the benefit is shared equally and it is difficult to exclude those who don’t contribute from benefiting, thus creating an incentive not to pay (in this case, the fee could be levied on water use to solve this problem).

· Asymmetry of information: there is no market for the open distribution of information about the cost of water management strategies on particular areas of land.

The most commonly used solution is to create state funded catchment management authorities to be responsible for an entire catchment area, and this has occurred in most states, for example New South Wales.

[image: image4.jpg]=R

P

— souers Ruers
&





	Image source: Catchment Management Authorities NSW (2012).

	

	


Leading practice 3.16
While the principle of subsidiarity suggests that local government is likely to be the most effective and efficient regulation maker for local issues, when impacts extend beyond the local government area, higher-level decision making — such as by a state, territory or regional body — is more likely to deliver an overall net benefit to the community.
It may be appropriate for state or territory governments to use separate regional bodies with well-defined regulatory responsibilities which cross local government boundaries. Planning panels, inter-council coordination organisations and catchment management authorities provide examples with differing degrees of effectiveness across the jurisdictions.
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Harmonisation
In the delegation of local law making powers to LG, a tension exists between the benefits of allowing LG to flexibly tailor regulatory responses to the needs and circumstances of local communities — as long as impacts can be confined to the local area — and the compliance costs to businesses associated with variations both across and within jurisdictions. Significant differences in the content and enforcement of regulations can impose high transaction and compliance costs on industries which typically operate in multiple geographic locations, such as property developments.

Participants to this study have highlighted advantages and disadvantages both to variation and harmonisation of local laws across LGs. Examples of costly differences were provided by the Civil Contractors Federation:

· Anecdotally, over 60 different general conditions of contract

· Again anecdotally more than 100 different profiles for kerbs and channel construction
· Councils requiring higher levels of materials or construction than that contained in a relevant Australian standard
· Different standards of construction for roadworks in like foundation conditions

· Differing levels of allocation of risk to the contractor across the sector for like projects. (sub. DR50, p. 12)
The New South Wales Farmers Association has provided the following arguments against providing LGs in that jurisdiction with a regulation making power:
The cost implication upon local government should it have regulation making power.

It can have adverse implications for farm productivity and efficiency, due to duplication of regulation.

The likely increased antagonistic tension between local government and rate payers caused by local regulation.

A commensurate reduction in the concentration of local government upon core responsibilities of efficiently providing services to the local rate paying community. (sub. 23, p. 2)
Alternatively, the Local Government Association of Queensland has warned against a ‘one-size-fits-all’ approach in harmonising LG regulations stating that:

While consistency in local laws would be desirable for businesses operating state-wide, this might result in over-regulation in some situations if a standard model law was applied. (sub. 6, p. 4)
Adelaide City Council have indicated a view that harmonising state laws would be more effective given that most of the regulatory effort of LG is in enforcing state and territory laws rather than local laws (sub. DR43).
The Victorian (box 3.9) and New South Wales Governments have advised the Commission of programs to improve the consistency of food regulation by LGs.

The NSW Food Authority has established a dedicated Local Government Unit to support these functions and since 2007 has provided over 300 training sessions and regional meetings to local government EHOs across NSW. These regular meetings and training workshops have significantly improved consistency in areas of enforcement, inspection activities, fee setting and other food related activities. (NSW Food Authority, pers. comm., 21 March 2012)

The NSW Food Authority is also in the process of trialling standardised food safety inspection reports, designed to improve the consistency of food safety outcomes.

	Box 3.9
Policies for food safety co-operation in Victoria

	In Victoria, Food Act 1984 amendments that came into effect in July 2010 provide that the role of LG include:

· cooperating with other LGs and the Department of Health about the administration of the Food Act

· ensuring, to the extent appropriate, that the administration of the Act by the council is consistent with the administration of the Act throughout Victoria by other LG
· participating in the state-wide system for the single notification or registration of temporary food premises, mobile food premises or food vending machines.

The role of the Victorian Department of Health includes promoting the objectives of the Food Act and its consistent administration by providing information and guidance to LGs, authorised officers and food safety auditors.

The Department of Health has advised that this amendment is intended to enable a state-wide body to provide formal guidance to LGs to promote consistency and co-operation, and to require LGs to have regard to these objectives. This guidance would ensure that over time LGs have a greater appreciation about their role in the overall regulatory framework for food safety, do not act in isolation, and better recognise that a consistent interpretation of legislation is important to ensure that regulation is coherent, effective and reasonable.

	Source: Victorian Department of Health (pers. comm., 21 March 2012).

	

	


The costs and benefits of variations and inconsistencies in regulation, and the ways that they are administered, are outlined generally in box 3.10.

The extent to which the benefits of variations in local regulation exceed the costs (including compliance costs to businesses) will depend on the nature of the activity being regulated; and these should be considered on a case by case basis. Box 3.2 provides a case study on local laws for commercial filming and photography. In this example, differences in local laws do not appear to be related to variations in local circumstances and, hence, there appears to be a case for greater harmonisation. Indeed, as noted earlier, the approach of the NSW Government has been to enact state legislation to remove LG discretion and create consistency for some charges. Aside from resorting to state regulation, other ways to achieve harmonisation could be through mutual recognition schemes (such as the UK’s Primary Authority scheme); or through model legislation.

	Box 3.
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The costs and benefits of regulatory inconsistencies

	In the Inquiry into Streamlining Local Government draft report VCEC (2010), identified at least six sources of potential costs from differences between jurisdictions in their regulations or the way they administer them:

· increased administrative burden — for example, when there is significant overlap between mandatory Commonwealth and state government environmental reporting requirements and scope to reduce the costs without undermining benefits

· increased compliance costs — if LG imposes different obligations, firms that operate across jurisdictions will need to create systems, training programs and so on that enable them to comply with all sets of obligations

· reduced respect for the law — inexplicable inconsistencies between regulations can undermine respect for those regulations and compliance with them

· regulatory arbitrage — when regulations impose different costs, those who are regulated have an incentive to migrate to the regulations or regulators with lower costs and this can undermine the effectiveness of the regulations. For example, movement of some businesses to a municipality that enforces food safety regulation less rigorously could undermine health outcomes

· reduced innovation — if coping with regulations diverts managers from their core tasks, or reduces opportunities for trade, it may reduce their capacity to introduce new products or processes

· market distortions — inconsistent enforcement can distort the competitive position of different firms.

VCEC also identified benefits when jurisdictions adopt different approaches to enforcing and administering regulation:

· a less prescriptive approach can encourage innovation — state government prescription of how LG should administer regulations may discourage LGs from searching for better ways to achieve outcomes

· different approaches may suit local needs — for example, stricter local laws or enforcement strategies may be supported in more densely populated areas where local nuisance impacts affect more people

· reducing the capacity of regulators to impose excessive burden — regulatory arbitrage can reduce the capacity for regulators to abuse their monopoly position (for example, if LGs are concerned that businesses will move and this will reduce their rate base). 

	

	


The Municipal Association of Victoria has considered both the advantages and disadvantages of state and local regulations and provided examples of measures which can mitigate the disadvantages associated with both approaches. These are listed in table 3.23.

Table 3.
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Local versus state-wide regulations
	Type of law
	Benefits
	Disadvantages
	Ways to mitigate disadvantages

	State-wide law
	· Consistency across the state.
· Equity of treatment of affected businesses & organisations.
· Potential for consistency with other state laws.
· All Victorians given same options for smoke-free environments.
	· One size does not always fit all situations.
· Difficult to adjust for unintended consequences.
· Compliance enforcement costs borne by state government.
	· Develop principles to govern rationale for state laws being considered.
· Involve stakeholders in the development of laws to maximize avoidance of unintended or adverse consequences.

	Local law
	· Allows individual communities to decide what is best for them.
· Flexibility to tailor to local needs.
	· Different treatment of similar spaces in different locations.
· Confusing for visitors and/or residents from neighbouring municipalities with different laws.
· Can lead to inequity of treatment for like businesses & organisations operating in different municipalities.
· Compliance enforcement costs borne by local ratepayers.
	· Community consultation processes can assist to develop local support.
· Ongoing monitoring can lead to individual adjustments over time.
· LGs work with neighbouring LGs to develop similar laws.


Source: MAV (2011c).

In line with its general analytical framework, the Commission considers that there will be a case for harmonisation when the costs of inconsistencies exceed their benefits; and the transition costs involved in removing inconsistencies are lower than the resulting gains.

Leading practice 3.17
There is a case for state, territory and local governments to assess the mechanisms available to harmonise or coordinate local regulatory activities where the costs of variations in local regulation exceed the benefits.
Chapters 2 and 5 consider institutions and mechanisms that can be used by state, territory and local governments to harmonise and/or coordinate LG regulatory activities.
� 	Section 68.


� 	These rules can take any form and may not be legislative instruments.


� 	[2003] FCA 64.


� 	[1996] VICCAT 492.


� 	[2005] NSWLEC 101.


� 	[2005] NSWLEC 681.


� 	[2003] VCAT 1440.


� 	[1998] VCAT 253.


� 	[2006] VCAT 738.


� 	[1998] VCAT 101.


� 	[2008] VCAT 1583.


� 	[2002] VCAT 724.
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