	
	


	
	



10
Public health and safety
	Key Points

	· Responsibility for public health and safety regulation is shared across the three levels of government in Australia — except in the Northern Territory where local governments (LGs) play no role and the ACT where there is no system of local government.

· Public health and safety regulation is a major task for local governments in Australia.
· A wide array of businesses are regulated by local governments under public health regulations.

· Small and medium businesses indicated that the main public health and safety dealings they had with local government were seeking advice, approvals or being subject to inspections.
· Overwhelmingly, businesses were satisfied with their public health and safety dealings with local government (71 per cent).
· The main concerns raised by business related to uncertain approval times and the length of time required to comply with regulations.
· Efforts to increase transparency and to establish a risk-based and responsive enforcement approach for public health functions have been occurring.
· However, as there is divergence in public health responsibilities delegated to local governments in different jurisdictions, such coordination is occurring at the state level.
· Given the greater progress in coordinating food safety regulation, many of the leading food safety practices can be used as a template for good regulatory practice for other public health functions.

· Some leading practices for public health regulations include:

· comprehensive annual reporting of the safety regulatory activities undertaken by local governments
· for state governments to use the improved information base to assess the efficacy of regulatory practices and guide local government about the relative priorities among health and safety functions

· informing prospective liquor licence applicants of the local government approvals they may require for a successful application.

	

	


The chapter provides an overview of the regulatory framework for local government (LG) regulation of public health and safety (section 10.1) and a discussion of the nature of business burdens flowing from the regulations (section 10.2). A selection of public health and safety regulatory functions are then examined, including those in place for cooling towers and warm water systems (section 10.3), ensuring the sanitary conditions of publicly available swimming pools (section 10.4), the regulation of brothels in some states (section 10.5), skin penetration premises (section 10.6) and the role LGs play in liquor licencing (section 10.7).
Each section has the same structure. The regulatory roles that LGs have are examined, and then the scope for such regulations to impose excessive burdens on business is detailed. Where relevant, issues faced by specific types of businesses are explored before leading regulatory practices are identified.

Other public health areas that some LGs have a regulatory responsibility for, but which are not addressed in this chapter include:

· food safety (addressed in chapter 9)

· tobacco sales

· storage of hazardous materials
· fire safety responsibilities.
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Overview of the regulatory framework

All levels of government in Australia share responsibility for public health and safety. Some of the major roles for LG that impose a regulatory burden on business include registering the operation of air conditioning systems in commercial and retail centres and regulating businesses that entail an identified risk in the transmission of communicable diseases (table 10.1). 
LGs do not have sole responsibility for any public health and safety functions. While actual arrangements vary, typically the state and/or Australian governments are responsible for establishing the public health policies and standards, with LG responsibility largely restricted to registration, monitoring and enforcement activities.

Table 10.

 SEQ Table \* ARABIC 1
Regulatory public health responsibilities of LG 

Functions or activities that local governments enforce, monitor or register

	
	Victoria
	Western Australia
	Queensland
	South Australia
	New South Wales
	Tasmania

	Cooling towers in publicly accessible buildings
	(
	(
	(
	(
	(   
	(

	Warm water systems in publicly accessible buildings
	(
	(
	(
	(
	(
	(

	Hygiene and health standards in publicly accessible swimming pools
	(a
	(
	(
	(
	(
	(

	Premises performing skin penetration procedures
	(
	(
	(
	(
	(
	(

	Hairdressing premises
	(
	(
	(
	(
	(b
	(c

	Brothels
	(
	(
	(
	(
	(
	(


a(LG does not have any explicit responsibility in this area but does have a legislated duty to ‘remedy as far as practical all nuisances’. b Hairdressing premises are only regulated in relation to skin penetration activities. c Only if they also have a solarium. 
Source: Productivity Commission survey of state governments (2011–12, unpublished).
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The impact on business

LG interactions with business on public health regulation tend to occur either in relation to routine inspections or in response to complaints about health risks arising from business activities. In the 2011 Sensis survey of small and medium sized businesses undertaken for the Commission, around 24 per cent of respondents who had a regulatory dealing with LG indicated that they had dealings with LG over the past three years was on public health or professional matters (table 6.4). For a third of those businesses, the main impact of regulatory dealings with LG related to health and safety issues (survey of small and medium businesses — 2011).
Of the businesses who reported having health and safety dealings with LGs over the last three years:
· 71 per cent were satisfied with their dealings with LG

· 31 per cent had sought advice from a LG

· 29 per cent had applied for a licence or approval

· 20 per cent had received a routine inspection from a LG

· the most common concerns raised were over uncertain approval times (47 per cent) and the length of time it took to comply with regulations (40 per cent).

Is local government public health regulation a problem for business?

Of businesses which indicated that their main dealing with LGs related to public health or professional matters, nearly three quarters indicated that they were satisfied with their dealings with LG. Some of the areas where LG involvement in public health regulation can have negative impacts on business include:

· inconsistency in, or lack of, enforcement of regulatory requirements

· including inconsistent requirements or enforcement between and within states and individual LGs

· poorly targeted regulatory requirements

· lack of publicly available or clearly articulated regulatory requirements.
These burdens increase the cost of doing business, sometimes to the point of discouraging the establishment of a new business in a particular LG. In relation to regulating public health, the scope to discourage the establishment of businesses can sometimes relate to the discretion that individual LG staff have in making decisions. Particular impacts on business and examples associated with specific areas of public health regulation are discussed later in the chapter.
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Cooling towers and warm water systems

The main public health risk associated with cooling towers and warm water heating systems is Legionnaire’s disease. Legionella bacteria commonly occurs at low levels in many environments. The risk of contracting Legionnaires’ disease increases when the concentration of Legionella bacteria is at very high (or dangerous) levels; the bacteria becomes airborne and then people with compromised immune systems are exposed (Comcare nd).
There are many potential sources of Legionellosis infection (including other facilities such as spa pools that are subject to registration and inspection by LGs). In contrast to cooling towers and warm water systems, other sources of Legionella bacteria are subject to less stringent regulation because they represent a lower level of risk.

A major factor affecting the rate of growth of Legionella bacteria is water temperature. Water temperatures of 60 degrees or higher kill the bacteria. While the bacteria can survive in all temperatures below this level, the highest concentrations of bacteria are found in water between 20 and 45 degrees. Cooling water systems and warm water systems are high risk systems because they store water in or near this dangerous temperature range.

Cooling water systems are heat exchange systems which provide cooled water for a variety of applications (ranging from air conditioning of buildings to a variety of industrial processes).  Warm water systems recirculate or reticulate warm water (at a nominal temperature of 45oC) primarily to service facilities for personal hygiene.

Australian and New Zealand standards (AS/NZS 3666 Air-handling and water systems of buildings – Microbial control) have emphasised the need for:
· performance based regulation
· technological solutions for limiting both the risk of dangerous Legionella levels occurring and limiting the vectors for possible exposure if dangerous levels occur
· even after technological solutions are implemented, ensuring effective outcomes requires continuous maintenance and regular testing
· as such, it is considered that building owners and operators are better placed to carry out such an ongoing program rather than relying on an inspection regime
· standards strongly support a risk and compliance based approach for regulatory inspection regimes.
Regulatory role of local governments
The approach to regulating high risk warm water systems and cooling towers varies across Australia. LGs in all states except Victoria and Queensland are responsible for registering cooling towers in their LG area. South Australia and Tasmania also require LGs to register warm water systems. In Western Australia, the onus is on the operators of warm water systems and cooling towers to notify their local government. The Victorian and Queensland Governments are responsible for the registration and inspection of cooling towers and warm water systems. In the Northern Territory, the Department of Construction and Infrastructure monitors all government buildings while private building owners have a duty of care to maintain their systems. The laws and regulations conferring responsibility on LGs in relation to warm water systems are outlined in table 10.2.
Table 10.
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State Acts and Regulations conferring role for LGs in regulating warm water or cooling systems
	State
	Act
	Regulation

	New South Wales
	Public Health Act 1991
	Public Health (Microbial Control) Regulation 2000

	Western Australia
	Health Act 1911
	Health (Air Handling and Water Systems) Regulations 1994

	South Australia
	Public & Environmental Health Act 1987 
Public Health ACT 2011a
	Public and Environmental Health (Legionella) Regulations 2008

	Tasmania
	Public Health Act 1997
	Public Health Act 1997: Guidelines for Legionella 2001


a(The Public Health Act 2011 was approved in June 2011, but comes into force over a two year period.

Sources: Productivity Commission survey of state governments (2011–12, unpublished); state government websites.
In states where LGs are involved in the regulation of warm water systems or cooling towers, the main role played by LGs is identifying the systems covered by the regulations and monitoring the testing, cleaning and maintenance records kept by the operators. While businesses can be charged a fee when LGs perform inspections, the largest costs faced by businesses are in cleaning and maintaining their systems, and in documenting their regulatory compliance (table 10.3). 
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Sources of warm water system and cooling tower regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions
	· Assessing legislative requirements
· Lack of clarity or duplication in roles of different government agencies

	Increased business operating costs
	· Cost of testing, cleaning and maintaining systems 

· Staff time in maintaining records of regulatory compliance

· Inspection and monitoring fees


Scope for excessive burdens on business

The regulation of warm water systems and cooling towers in part reflects a risk based regulatory regime. These systems inherently pose a higher risk of contraction of Legionnaires’ disease but the risks posed by individual systems varies depending on their age, maintenance history and the inclusion of technical solutions to minimise the spread of the bacteria.
While prime responsibility for ensuring the safety and maintenance of warm water systems and cooling towers rests with the owners of those systems, there is still an important role for regulators to ensure appropriate maintenance and testing is undertaken. If warm water systems and cooling towers that are relatively higher risk are inspected more frequently while systems that are found to be well maintained and incorporate technical solutions to minimise the risk of contagion from Legionnaires’ disease are inspected less frequently, the risk based approach to regulation can be enhanced.
It is not clear whether a sufficiently graduated risk and compliance based approach for regulatory inspection regimes has been consistently established in all jurisdictions. Hence, the first step in identifying and rectifying potential excessive burdens on business from regulating cooling towers and warm water systems is to conduct a risk analysis and identify whether current strategies are tailored to the spectrum of risk, with the greater risks receiving more attention. 

It is clear that risks vary. For building owners, maintaining their heating or cooling systems in a safe and hygienic state can be a complex and onerous task. However, for many, simple preventative based maintenance procedures will be sufficient. In these circumstances, it may be more appropriate for regulatory oversight to provide timely guidance and assistance in developing and implementing appropriate practices with more focus on systems where the risks are identified as being the greatest.
Consistent with leading practice 4.6, if regulatory administration and enforcement strategies for cooling towers and warm water systems were based on risk management and responsive regulation, they would be consistent with best practice approaches to regulation administration and enforcement, as well as the relevant Australian standard.

South Australia has taken some first steps in this direction, as information on the public health activities of all LGs has been collected and made publicly available.
 In 2009‑10, slightly less than one in two cooling towers in South Australia were inspected by or on behalf of LGs while for warm water systems, an average of 1.2 inspections per facility were recorded.
 Results of a survey of public health activities of LGs (Productivity Commission survey of local governments — public health and safety survey 2011–12, unpublished) indicate a lower rate of inspections for warm water systems outside South Australia (0.84 inspections). The frequency of cooling tower inspections in other states (0.82 inspections per cooling system) was higher than in South Australia. If the City of Sydney was excluded from the analysis, there was no difference in inspection rates (based on responses from 57 LGs for 2010‑11, excluding Victoria where no information was collected).
For other jurisdictions, which have delegated a role to LGs in registering and monitoring high risk warm water and cooling systems, no data on regulatory activities is collected and made publicly available. Tasmania is in the process of collecting such information with the intention of collating and publishing the results in an annual report. 
As the South Australian data is not currently collated into a statistical report on the public health regulation activities of LGs, the identified leading practice that allows state governments to assess both the effectiveness of LG regulatory activities and the relative priority that should be placed on those activities is a combination of the current South Australian practice (universal reporting of LG activities to the responsible state agency) and the intended Tasmanian approach of preparing an annual report on activities — which is similar to what most states produce in relation to food safety regulation.
Leading Practice 10.1
When states collect data on the regulatory public health functions undertaken by local governments on their behalf, it is leading practice for that information to be published with information on each local government’s performance. Most states do this for food safety and two states — South Australia and Tasmania — are moving towards this for public health and safety functions.

South Australia’s regulatory strategy is guided by risk management. While it does not publish statistical reports of the health and safety activities of LGs, Department of Health officers have reviewed the information submitted under the Public and Environmental Health Act 1987 and based decisions about support and education policies on the information. For example, when reviews identify lower than expected inspection frequencies, circulars would be issued by the Public and Environmental Health Council emphasising the importance of regular inspections. In addition, when inspection data indicate systemic non-compliance with particular regulatory requirements, education materials are prepared both for industry and LGs (South Australian Government, pers. comm., 13 March 2012).
Leading Practice 10.2
To identify areas requiring more focused risk management and responsive enforcement approaches, states could review local government performance data. Appropriate actions to improve local government capacity can include articulating the expected performance of local governments (along with relative priorities), providing additional assistance to local governments or education and training.
Given the variation in approach taken to regulating warm water and cooling systems, the costs (including risks) and benefits of having LG versus state government enforce the regulations and monitor outcomes should be explored and changes made in accordance with the findings.
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Public swimming pools
LGs in some jurisdictions have the responsibility for ensuring that public swimming pools are safe and do not represent a public health risk. Many LGs own or operate public swimming pool services. LGs can also be responsible for regulating privately operated swimming pools — particularly those operated by tourism businesses, fitness centres, and spa and swimming pool retailers.
Regulatory role of local governments
The legal basis for any involvement that LGs have in the regulation of public swimming pools is outlined in table 10.4. While relevant regulations specify the role LG has in regulating the operation of public swimming pools in New South Wales, South Australia and Western Australia, the basis for the role in other states is less definitive. 
In Queensland, there is no state legislation or regulation relating to the operation of public swimming pools. However, LGs are permitted to regulate the water quality of public swimming pools under the Public Health Act 2005. For example, the Gold Coast Council has a subordinate local law (made under the Local Government Act 2009) to address the public health risks in public swimming pools. Of the six Queensland LGs which responded to the Commission’s survey of public health activities, four indicated that they inspected swimming pools.
Table 10.4
State Acts and Regulations conferring role for LGs in public swimming pools

	State
	Act
	Regulation

	New South Wales
	Public Health Act 1991
	Public Health (Swimming Pool and Spa Pools) Regulations 2000

	Victoria
	Public Health and Wellbeing ACT 2008
	Public Health and Wellbeing Regulations 2009

	Queensland
	Public Health Act 2005
	

	Western Australia
	Health Act 1911
	Health (Aquatic Facility) Regulations 2007

	South Australia
	Public & Environmental Health Act 1987 

Public Health ACT 2011a
	Public and Environmental Health (General) Regulations 2006

	Tasmania
	Public Health Act 1997
	Guidelines for Places of Assembly (Public Health Act 1997)


a The Public Health Act 2011 was approved in June 2011, but comes into force over a two year period.

Sources: Productivity Commission survey of state governments (2011–12, unpublished); state government websites.
In Victoria, the requirement in the Public Health and Wellbeing Act 2008 that LGs have a duty to ‘remedy as far as is reasonably possible all nuisances existing in its municipal district’ has been interpreted as allowing LGs in that state a role in maintaining the health and hygiene standards in public swimming pools if the LG wishes to do so. This uncertainty has led to uneven regulatory practices. Of the five Victorian responses to the public health activities survey, three LGs indicated undertaking inspection of swimming pools, with an average number of inspections per swimming pool ranging from one inspection for every four pools per year for one authority and exceeding 10 per year in another authority.
In Tasmania, LGs have the ability to regulate local swimming pools because they are places of public assembly under the Public Health Act 1997. However, under neither the Act nor the Guidelines for Places of Public Assembly is there any explicit guidance to LGs about inspecting or testing the aquatic components of public swimming pools — but explicit requirements relating to occupancy rates and access to emergency exits are included.
In contrast, LGs in Western Australia have specific instructions on the role they are expected to perform in regulating public swimming pools. Regulations require LGs to perform water sampling each month for public swimming facilities. Of the eight LGs from Western Australia that have responded to the health and safety survey distributed by the Commission the inspection rate varied from no inspections, through to over 14 inspections per pool per year.

In the Western Australian response to the state government survey for this study, they indicated that the role LGs play in the hygiene and health standards in public swimming pools should be considered the equal highest priority public health task along with regulating retail food outlets.
Leading Practice 10.3
Some states do not provide explicit guidance on what role — if any — local government should have in regulating public swimming pools. This can lead to uncertainty for affected businesses. Western Australia has addressed this by clearly enshrining the responsibilities that local governments have in relation to regulating public swimming pools in their regulations.
In most jurisdictions, the regulatory requirements for operating a public swimming pool include:

· maintaining the pool in a clean and safe state

· perform regular checks to ensure pool water is safe

· keep records outlining maintenance and testing procedures

· be subject to routine inspection (which typically can be undertaken while the business continues operating)

Some potential key costs to business associated with public swimming pool are listed in table 10.5. Many of these sources of costs are necessary to bring about regulatory benefits to the local community. As such, the main scope for excessive costs on businesses arises from uneven enforcement.

The dual role that many LGs can play in both regulating and owning or operating public swimming pools may be a cause for concern. Where LG owned swimming pools are directly competing with privately run services, there is scope for a potential or perceived conflict of objectives to arise — however, no business has approached the Commission with such concerns during this study. Some measures that could reduce the potential for such a conflict of objectives include:

· the use of independent EHOs to undertake pool safety inspections (which is occurring in some LG areas)
· the use of audit rather than inspection systems for publicly available swimming pools.
Table 10.
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Sources of public swimming pool regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Keeping abreast of evolving legislative requirements

· Lack of clarity in roles of different government agencies

	Increased business operating costs
	· Staff time to record compliance activities

· Inspection and monitoring fees

	Lost business opportunities
	· Discourage inclusion of swimming pools in new or expanding business operations (particularly for tourism operators)


Scope for excessive burdens on business

The frequency with which publicly accessible swimming pools are inspected represents a potential burden on such businesses. Based on responses to the public health activities survey, an average of 1 to 3 inspections per pool per year was reported for most states (figure 10.1). The average inspection rates in New South Wales and Western Australia are heavily influenced by a response from one large LG in each state. If the results from those LGs are excluded, the averages are 0.9 and 1.8 inspections per pool per year respectively — similar to the other states.

Figure 10.
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Pool inspection frequency

Based on limited survey responses for all jurisdictions except South Australia
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Data sources: Productivity Commission survey of local governments — public health and safety survey 
(2011–12, unpublished); South Australian Department of Health data.
For LGs which undertook routine inspections, the average number of non-compliance issues identified ranged from 0 to over 2 per inspection. However, most councils which undertook a high rate of routine inspections had a slightly lower than average rate of non-compliance (figure 10.2). 
Given the weak relationship between inspection frequency and identified non-compliance, doubts could be raised about the efficacy of the current approach to determining inspection frequency. The identified leading practice for food safety regulation is to determine the frequency of inspections based on a risk categorisation of the business and on past compliance history. Of the 29 LGs which responded to the Commission’s public health activities survey, nine indicated basing inspection frequencies on prior compliance history and risk categorisation, two used risk categorisation (but not compliance history) and six used compliance history but not risk classification.
Figure 10.
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Relationship between frequency of routine inspections of public swimming pools and identified non-compliance

Only for local governments reporting having publicly accessible pools in their area
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Data sources: Productivity Commission survey of local governments — public health and safety survey 
(2011–12, unpublished); South Australian Department of Health data.
Leading Practice 10.4
If local governments base the frequency of swimming pool inspections on both the identified risk categorisation and compliance history, this would reduce the unnecessary compliance burden on businesses subject to swimming pool regulations.
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Regulation of brothels

The establishment of brothels (usually defined as a building where more than two sex workers operate) is only legally permitted in Victoria, New South Wales, Queensland and the ACT. While not legal, brothels have to some extent been tolerated in other jurisdictions — for example in Western Australia, the Attorney General noted that ‘a certain number of brothels were tacitly permitted to operate within predefined areas’ (Porter 2010, p. 1). 
The regulatory approach to brothels taken across Australia typically differs to the regulation of independent sex workers. For example, independent sex workers are required to be registered in Victoria and the ACT, but are permitted to operate without registration or licence in other states, including Tasmania and South Australia where brothels are not legally permitted.

Regulatory role of local governments
LGs are only involved in the regulation of brothels in the three mainland eastern states. At the time of the writing of this report, there was a bill before the Western Australian Parliament to permit legal brothels in limited circumstances and require LGs to play a limited role in their regulation. As noted by the Western Australian Local Government Association, the extent of the role to be played by LG ‘will be determined through the future preparation of specific regulations’ (sub. DR47, p. 3). Tasmania released a discussion paper on the regulation of the sex industry in 2012 which includes a recommendation to allow for the legal operation of brothels (Wightman 2012).
The two main roles that LGs play in the regulation of brothels in Victoria, New South Wales and Queensland are determining planning and zoning approval for brothels — which could include requiring additional development controls — and the identification of unregistered brothels
 operating within their LG area. When undertaking inspections of brothels — whether to determine if the brothel is operating legally, to identify compliance with planning controls or some other function such as fire safety inspections — authorised LG officers are typically also empowered to ensure that the brothel is complying with workplace health and safety and public health regulations.
A number of state and Australian Government agencies are interested in the activities of brothels because of previously identified breaches of immigration, tax and criminal law in relation to such establishments. LGs have operated, or still act as the lead agency, responsible for identifying the presence of unregistered brothels and co-ordinating enforcement action with state and Australian Government officials. However, LG officers are not necessarily well equipped to deal with the range of illegal activities that may arise as part of the investigation. During the Commission’s consultations, a senior LG official highlighted his concerns that LG officials who investigate brothels are the least well paid, least well trained in enforcement and typically have the least support or supervision. This increases the risk that brothels will not be well regulated with adverse consequences for social objectives as well as adversely impacting on the competitiveness of fully compliant brothels.
Given the limited geographic area that each LG covers, it is not clear that they are best placed to deal with unregistered brothels. A representative of the Australian Adult Entertainment Industry — which represents the operators of legal brothels — highlights that even when an unregistered brothel is effectively shut down, they are capable of opening new premises quickly often in an adjacent LG area.

It caused us to go back and have a look at the brilliant work the City of Greater Dandenong had done in February and March of 2000 when they brought over two days, 10 applications to proscribe property each as an illegal brothel before a Magistrate and succeed in every application.

And when we looked back what we discovered was the emergence of the 10 illegal brothel businesses from Dandenong all now happily re-established in Monash. (Albon 2006, pp. 4-5)

Albon (2006) highlights the difficulty of effectively regulating illegal brothels via planning provisions. Typically, operators of illegal brothels do not own the premises in which they are operating. As such, prosecuting illegal brothels through planning provisions will invariably target the owners of the premises, allowing the operators of the brothels to re-establish their business in other locations.
Limited evidence from a Productivity Commission survey suggests that LGs do not place a high priority on regulating brothels. Of 20 LGs surveyed in states that regulate brothels, only two in New South Wales indicated inspecting brothels and giving a high priority to complaints about brothels (Productivity Commission survey of local governments — public health and safety survey 2011–12, unpublished). Most councils either indicated regulating brothels was the lowest priority or did not answer questions on the priority of regulating brothels.
In 2011, Victoria introduced legislative change to give Victoria Police sufficient power to be the lead agency in investigating brothels. Given the difficulties faced by LG in identifying and effectively regulating illegal brothels, the lack of appetite for the function expressed by LGs and the health, safety and corruption risks for LG officers, it appears that LGs are not best placed to be the lead agency for regulating brothels.
However, when commenting on the proposed regulation of brothels in Western Australia, the Scarlet Alliance (an organisation representing sex workers) has opposed the use of police for regulating a decriminalised sex industry (2011). Instead, they nominate authorities responsible for planning, occupation health and safety and industrial regulators as alternative bodies who could jointly regulate the sex industry.

While LGs in most states are not involved in the regulation of brothels, in states where LGs are involved, businesses face direct and indirect costs arising from that regulation (table 10.6). The scope for the largest costs to business arise from the uneven approach to regulation — particularly the identification of unregistered brothels.
A lack of strict enforcement and monitoring of unregistered brothels discourages legitimate brothels from being established. In addition, the uneven enforcement of brothel regulations could lead to more stringent requirements being introduced into state law. However, such additional requirements are most likely to be adhered to by legitimate brothels in LGs where regulations are closely enforced.

Table 10.
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Sources of brothel regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Assessing legislative requirements

	Increased business operating costs
	· Requirements to comply with development assessment conditions

· Scope for legitimate businesses to be subject to additional conditions largely aimed at curtailing unregistered operators

	Lost business opportunities
	· Lack of enforcement of unregistered brothels creates unfair competition for legitimate operations


Scope for excessive burdens on business

The operators of legal brothels have been at the forefront in the campaign to more stringently regulate unregistered brothels (Albon 2006). Failure to adequately regulate brothels can lead to an increase in unregistered brothel numbers and illegal practices within registered brothels. The presence of unregistered brothels and non-compliant registered brothels can negatively impact on the profitability and reputation of legal brothels because illegal brothels:
· advertise in ways that legal brothels are not permitted to

· do not necessarily meet health, safety and planning requirements

· resulting in a lower cost base, thereby placing legal brothels at a competitive disadvantage
· provide services that cannot be legally offered by legal brothels (particularly unsafe sex practices) resulting in:
· an unfair competitive advantage 

· poor health outcomes for sex workers and their customers which can often lead to more stringent regulation of legal providers.

The Commission has examined the three states and the ACT that currently permit registered brothels to identify leading practices. It is apparent that any leading practice should not have LG as the lead agency. Further, planning laws do not seem to be the regulatory instrument to prosecute unregistered brothel operators and non-compliant registered brothels. 
Leading Practice 10.5
Local governments are not well placed to be the leading agency for brothel regulation. Two jurisdictions have alternative lead agencies: in the ACT, the Office of Regulatory Services is responsible for registering and regulating legal brothels and the police are responsible for regulating unregistered brothels; recent changes have allowed Victoria Police to take the lead role in investigating brothels, allowing effective collaboration between regulatory agencies.
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Skin penetration activities

Skin penetration procedures entail a risk of transmitting blood borne viruses — such as hepatitis B and C and HIV — as well as a range of bacterial pathogens and infections. Skin penetration procedures are typically regulated in two streams — one stream covers medical, dental and pathology services (where there is no direct role for LGs) and the second covers what is referred to as personal appearance services in some states.
Regulatory role of local governments
In each state, LGs have a role in regulating non-medical skin penetration procedures. The regulatory role for LGs is provided for under state law, regulations and/or enforceable codes or guidelines (table 10.7). The role of LGs can include licencing or registering premises, inspecting businesses to ensure that appropriate processes are undertaken and educating proprietors, staff and clients about the risks of skin penetration activities and how those risks can be minimised.
Table 10.7
State Acts and Regulations conferring role for LGs in regulating skin penetration activities

	State
	Act
	Regulation

	New South Wales
	Public Health Act 1991
	Public Health (Skin Penetration) Regulation 2000

	Victoria
	Public Health and Wellbeing Act 2008
	Public Health and Wellbeing Regulations 2009

	Western Australia
	Health Act 1911
	Health (Skin Penetration Procedures) Regulations 1998
Hairdressing Establishment Regulations 1972
Skin penetration Code of Practice

	Queensland
	Public Health (Infection Control for Personal Appearance Services) Act 2003
	Public Health (Infection Control for Personal Appearance Services) Regulation 2003

Public Health (Infection Control for Personal Appearance Services) (Infection Control Guideline) Notice 2004

	South Australia
	Public and Environmental Health Act 1987

Public Health ACT 2011a
	

	Tasmania
	Public Health Act 1997
	Public Health Act 1997 Guidelines for Tattooing

Public Health Act 1997 Guidelines for Ear and Body Piercing

Public Health Act 1997 Guidelines for Acupuncture


a The Public Health Act 2011 was approved in June 2011, but comes into force over a two year period.

Sources: Productivity Commission survey of state governments (2011–12, unpublished); state government websites.
The range of skin penetration activities that LGs are required to regulate differs in each state. Most states explicitly outline the activities covered in the relevant regulations, codes or guidelines (table 10.8). In contrast, Western Australia and South Australia do not list the broad activities that are covered by skin penetration regulation, instead relying on a definition of skin penetration. The definition used in Western Australia is: 

Skin penetration procedure means any process involving the piercing, cutting, puncturing, tearing or shaving of the skin, mucous membrane or conjunctiva of the eye. (WA Health 2006, p. 3)
While the coverage of skin penetration regulation in Western Australia is based on a definition, the Skin penetration code of practice contains explicit instructions for acupuncture, tattooing, body piercing and beauty therapy procedures (which would include electrolysis, waxing, hair removal and manicurist/nail salons).
Table 10.
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Skin penetration activities regulated by local governments 
	State
	New South Wales
	Victoria
	Queenslanda
	Tasmania

	Acupuncture
	(
	(
	(
	(

	Body piercing 
	(
	(
	(
	(

	Colonic irrigation 
	(
	(
	(
	(

	Ear piercing 
	(
	(
	(
	(

	Electrolysis
	(
	(
	(
	(

	Hairdressers
	×
	(
	(
	(

	Hair removal
	(
	(
	(
	(

	Manicurists, nail salons
	(
	(
	(
	(

	Tattooing
	(
	(
	(
	(

	Waxing
	(
	(
	(
	(


a(Skin penetration services provided by all types of businesses are regulated by LGs in Queensland either under ‘hairdressing’ or ‘beauty therapy’.
Sources: Productivity Commission survey of state governments (2011–12, unpublished); state government websites.
Skin penetration business operators face a range of costs in complying with health and safety regulations (table 10.9). While the regulations are largely targeted towards minimising the risk of infections, costs to individual businesses can vary based on the enforcement decisions taken by different LGs. 
Part of the variation in regulatory outcomes stems from the divergent approaches in state law and regulation. For example, Queensland is using outcomes based performance criteria to guide the regulation of various skin penetration activities (Brisbane City Council, sub. DR64). However, it is also clear that EHOs in different LG areas have varying approaches to enforcing skin penetration regulations.

Table 10.
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Sources of skin penetration regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Assessing legislative requirements
· Uncertainty of requirements due to uneven enforcement

· Need to seek development assessment approvals

	Increased business operating costs
	· Capital and labour costs associated with implementing LG requirements for: 

· cleaning equipment
· use of protective and preventative equipment

· disposal of contaminants

· inspection and development fees

	Lost business opportunities
	· Discretion in development approvals or interpretation of enforcement requirements could discourage the establishment or operation of skin penetration businesses in some LG areas


Scope for excessive burdens on business

Given that some types of business are required to be licensed or registered in some jurisdictions, but not others — an argument could be mounted that requiring such businesses to be registered or licensed in any state is an unnecessary burden. 
For many skin penetration activities, a clear health risk can be identified. However, the evidentiary basis for determining how large the risks are and what approaches can be implemented to best mitigate those risks may be limited, particularly for services that have expanded rapidly. In these instances, states are making an assessment of how to respond based on incomplete information. In such instances, good regulatory practice would involve reviewing the outcomes of the chosen regulatory approach and comparing results with jurisdictions that have adopted alternative regulatory models. Using this approach, leading regulatory practices that effectively mitigate risks may be identified and adopted. 
Regulatory approaches used outside of Australia may also provide a basis for leading practices. For example, when examining the tattoo and body piercing industry in 2005, a Select Committee of the South Australian Parliament had to rely on anecdotal information from medical professionals and skin penetration operators about the frequency of post procedure infections as there is no requirement for skin penetration operators or medical practitioners in Australia to report or record instances of the most common types of infections
 (SCTBPI 2005). In contrast, some jurisdictions in the United States require skin penetration operators to maintain a register of all clients who report post procedural complications including infections (New Jersey Department of Health and Senior Services nd).
A stumbling block in identifying appropriate leading regulatory practices for skin penetration activities is the lack of data on efficacy of differing regulatory approaches used by LGs. 
For food safety, most states collect, analyse and disseminate information on the regulatory role that LGs undertake on behalf of state governments. As noted earlier, only South Australia makes available information on the public health related activities undertaken by LGs
 — but has not published analysis of that information. Tasmania is in the process of establishing an annual reporting framework that will collect, analyse and disseminate such data.
Brisbane City Council has suggested an alternative means of identifying leading practices in this sphere:

Council encourages the need for a national review of the regulation surrounding skin penetration activities … In considering the context for the review, other leading practices, particularly international standards, should be considered as alternatives other than to replicate the food industry audit framework. (sub. DR64, p. 8)
It is important for policy makers in any field to review alternative regulatory approaches being used domestically and internationally. One such approach is to regulate different activities based on the available evidence of risks. Internationally, research is providing a growing evidence base on the relative infection risks of different activities (Jafari et al. 2010).

However, there is also value in analysing how effective a policy has been in meeting the intended objective. While the Commission has identified alternative regulatory approaches to regulating skin penetration activities internationally (Papameletiou, Zenié and Schwela 2003), the Commission was not aware of any overseas jurisdiction other than New Jersey that routinely collected information on the efficacy of the regulatory approach being used. Should information on the efficacy of skin penetration regulation become available, it should be drawn on when reviewing regulatory approaches to skin penetration activities.
The Commission has been provided with information on the regulation of skin penetration premises for 87 LGs (Productivity Commission public health and safety survey). Of those 87 authorities, 29 had completed a Commission survey on public health functions and information was publicly available on the public health functions of 64 South Australian LGs — of which, six also completed the Commission survey.
Of those 87 LGs where data was available, 52 indicated that skin penetration premises were operating in their area. For reporting LGs, the number of skin penetration premises operating in their LG area ranged from 1 to 230 (table 10.10) — reflecting not only the higher concentration of such businesses in urban areas, but also differences in the range of activities requiring regulation in each jurisdiction.
Table 10.
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LG regulation of skin penetration premises

For LGs reporting skin penetration premises in their area

	
	Minimum
	Maximum
	Average

	Number of premises
	1
	230
	41.7

	Number of inspections
	0
	160
	26.5

	Average inspections per premises per year
	0
	2
	0.8

	Average inspection time per premises (minutes)
	15
	158
	46.5


Source: Productivity Commission survey of local governments — public health and safety survey 
(2011–12, unpublished).
There was substantial variation in the inspections undertaken by LGs. Of the 52 LGs which reported the presence of skin penetration premises, seven did not undertake any inspections of those premises in the preceding year. All LGs reporting the presence of four or more skin penetration premises undertook an inspection of at least one business in the preceding year. The highest frequency of inspections reported was an average of two inspections for every skin penetration premise in the LG area — which is not suggestive of an excessive burden.
The reported average inspection time varied considerably. Of the 40 LGs reporting undertaking inspections, 21 reported an average inspection time not exceeding half an hour, while four reported that average inspections took two hours or more.

One way of minimising the regulatory burden on well managed skin penetration premises is for a risk based approach to regulation to be adopted. 
If the frequency and duration of inspections is linked both to the type of activities performed and the businesses’ demonstrated compliance histories, more regulatory attention can be focused on businesses undertaking riskier practices and/or which have poor or unknown compliance histories. Information on risk based classification of skin penetration premises was only available for 57 LGs which responded to the Commission survey. Of those authorities, 23 indicated using risk based classification for these premises (although an additional LG indicated it considered all skin penetration activities to be high risk).
Like food safety, the public health risks associated with skin penetration activities are closely linked to the nature of the tasks undertaken and the safety and hygiene practices implemented by businesses. The development of a priority classification system for skin penetration businesses (along the lines of the that developed by the Australia New Zealand Food Authority for food), could provide LGs with a better basis for exercising their regulatory activities — including frequency of inspections — using a risk based approach.

There is insufficient evidence to draw upon to conclude if the current duration and frequency of inspections of skin penetration premises are appropriate. However, the dramatic variation in inspection times is suggestive of substantially varying inspection practices and, as a result, the burdens on businesses are also likely to vary. An improved evidence base could be used to identify a more effective approach to skin penetration inspections and thereby contribute to reduced burdens on some businesses.

For food safety, a co-ordinated national approach has been used to compare the efficacy of differing approaches to regulating food safety activities in order to identify and adopt appropriate leading practices. There is merit in progressing a similar strategy for skin penetration regulation.

Information collected on a state or national level would be particularly useful for LGs with a small number of skin penetration premises. Wider analysis of business practices and compliance history would facilitate a more accurate risk assessment, thereby increasing the likelihood of determining an appropriate inspection regime.

leading practice 10.6
Some local governments use a risk-based approach to determine the frequency of inspections of skin penetration premises taking into account the inherent risks of the activities undertaken and the prior compliance history of the business. There are merits in adopting such a system if the risk approach is based on state or nationwide data and supported by a rigorous testing regime to ensure the robustness of the approach.
10.
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Liquor licensing 

The regulatory approach adopted by LGs can impact on the operation of licensed premises. However, primary responsibility for liquor licensing issues rests with state and territory governments.
Regulatory role of local governments
In contrast to the situation in the United Kingdom and New Zealand, LGs play no direct role in liquor licensing in Australia. However:

· some states take into account LG concerns when assessing a liquor licence application

· documented council complaints about violence, noise, intoxicated patrons or other breaches of licence conditions are taken into consideration by state licencing bodies when determining renewal of licences or whether to impose sanctions on a business

· LGs have included trading restrictions (such as number of patrons and operating hours) as part of planning approval conditions
· most state governments allow LGs to be parties to agreements (such as liquor licensing accords in South Australia, liquor accords in New South Wales and liquor licensing forums in Victoria)
 which could impose limits on the operation of licensed venues.
Scope for excessive burdens on business

As planning conditions are attached to developments when they are approved, the inclusion of trade restrictions (such as opening hours or approved number of patrons) mainly arises during the establishment of a new business. The Australian Hotels Association has raised concerns about the impact of trading hours restrictions in New South Wales and the impact these restrictions entail.

The formation of Development Control Plans by councils in NSW specifically restricts the ability of affected hotels and therefore restricts competition. The AHA submits that the relevant state/territory liquor licensing authority should have sole responsibility to determine trading hours for licensed premises. This process would ensure all businesses in the industry can operate on a level playing field, remove unnecessary red tape and provide for certainty for investors that will help facilitate improvements in existing venues to the benefit of local amenity. (sub. 56 to PC 2011b, p. 4)
A major impost on business can occur if businesses are unaware of the restrictions that may be imposed on them, or the conditions that a LG may place on businesses in order to support their application for a liquor licence to the state based authority. A simple way of overcoming such uncertainty is for a LG to have a written policy indicating the planning conditions that they place on licensed premises and what criteria they have for supporting a liquor licence application, such as the publicly available policy maintained by Byron Shire Council (2011a).
Leading Practice 10.7
Businesses have a better basis for determining the viability of proposed licensed premises if they have clear information about likely operational requirements at the project inception stage. Some local governments have a clear and publicly accessible policy indicating the conditions they will place on development approvals for licensed premises and the criteria they have for supporting applications to the relevant state regulator for a liquor licence — as is done by Byron Shire Council.

By having a clear policy from LGs about the trading conditions they support for licensed premises, proprietors have a better basis for determining business profitability before committing to the costly processes involved in establishing new licensed premises.
The Office of the Liquor and Gambling Regulator in South Australia and the Office of Liquor and Gaming Regulation in Queensland also provide clear advice to prospective liquor licensees on the approvals they should seek from LGs. The South Australian regulator includes ‘evidence of development approval’ and ‘any other necessary Council consents’ in their list of requirements for a valid hotel licence 
application (OLGR SA 2009) while the Queensland regulator requires applicants for new liquor licences to provide town planning consents (OLGR Qld 2012).
Leading Practice 10.8
State licensing regulators providing explicit advice to prospective liquor licence applicants of the approvals that they need to get from local governments — as is done by the Office of the Liquor and Gambling Commissioner of South Australia — would assist applicants.
� 	Information was collected under the Public and Environmental Health Act 1987. Reporting arrangements for the replacement Act are being prepared — but may differ from past practice.


� 	As regulations were phased in over a twelve month period concluding on 1 October 2009, these results may be unrepresentative of more recent regulatory activities.


� 	An unregistered brothel is an establishment where a number of sex workers (typically three or more) are operating without a licence or planning permission (depending on the jurisdiction). An illegal brothel is a brothel operating in states that do not permit brothels or where the sex workers are not registered or are operating in contravention to relevant laws. The terms are frequently used interchangeably.


� 	Medical professionals are required to report on identified cases of hepatitis and HIV.


� 	Information was collected under the Public Health Act 1987, but reporting arrangements may differ under the new legislative arrangements.


� 	Queensland government advised that The Liquor Act 1992 only ‘recognises’ liquor accords, but the Queensland Office of Liquor and Gaming Regulation strongly encourages licensees to include local councils in such accords.





	382
	LOCAL GOVERNMENT AS REGULATOR
	


	
	Public health and safety
	359



