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Local government in Australia and overseas
	Key points

	· In Australia, local government combines the individual character of 563 autonomous entities to form an important single layer, and third tier, of government. 

· While local government is not recognised in the Australian constitution and the Commonwealth has very limited powers to make laws for local government, the Australian Government provides substantial funding for local government and can influence their activities through national regulatory frameworks. 
· The states and Northern Territory provide for a system of local government in their constitutions and define their roles and functions in legislation.
· There is substantial diversity in the regulatory roles and functions of individual local governments both across and within jurisdictions. 

· In part, this reflects differences in the regulatory and governance frameworks between jurisdictions. It also reflects the capacity for local governments to develop policy responses that accommodate a unique set of geographic, environmental, economic and social circumstances. 

· Australian, state and territory governments are increasingly recognising the potential strategic importance of using local government to achieve their policy objectives at the local level. 

· A key issue for intergovernmental coordination is the tension between allowing local government to autonomously respond to their local communities and the involvement of local government in policies and initiatives of higher levels of government which may, in some cases, be directed at a different set of objectives. 

· The United Kingdom and New Zealand have some leading practices which can improve intergovernmental coordination of regulatory activities: 

· best practice principles for regulation that have statutory force accompanied by reporting requirements to monitor the compliance and performance of regulators (United Kingdom and New Zealand)

· an independent agency with responsibilities and powers to manage and coordinate regulatory reforms at a local level (United Kingdom)

· a short list of well-defined national priority regulatory outcomes to give local government clarity about the regulatory outcomes that are important to higher levels of government and to guide local government in the allocation of their resources and enforcement activities (United Kingdom).

	


The terms of reference for this study ask the Commission to benchmark significant variations in the nature and extent of local government (LG) regulatory responsibilities, including on behalf of other levels of government, where these responsibilities are likely to impose material costs on business. The terms of reference also suggest drawing on good international regulatory practices by sub‑national governments. With the objective of providing some context to the variation in regulatory responsibilities exercised by LG within and across jurisdictions in Australia, this chapter:

· identifies some aspects of LG diversity across and within jurisdictions and describes the Commission’s approach to classifying LGs used to identify differences in regulatory approaches for LGs that have similar operating environments although not necessarily in the same jurisdiction (section 2.1) 
· details the broad roles and functions undertaken by LG (section 2.2)

· outlines the current operational environment for LG with a focus on its relationship to the Australian and state and territory governments (section 2.3)

· provides lessons from regulatory reform initiatives for LGs in New Zealand and the United Kingdom (section 2.4).

2.1 Local government diversity

In Australia, LG combines the individual character of 563 autonomous entities to form an important single layer, and third tier, of government. Across Australia, there is substantial diversity in the roles and functions of LGs both between, and within, jurisdictions. While this diversity can be attributed to differences between the legislative and governance frameworks for LG between jurisdictions (examined in more detail in chapter 3), it can also reflect other factors which relate to their geography, size and density of population, and financial capacity as well as differences in community needs and aspirations as a result of changes in their demography  and/or economic conditions (for example, ageing populations, ‘sea’ and ‘tree’ changers, and growth in mining communities). Some dimensions of LG diversity are presented in table 2.1. Appendix D provides more details on LG diversity relating to geographical distribution, land area, population and  population density, income sources, types of expenditure and fiscal capacity.
Table 2.1
Dimensions of local government diversity — selected summary characteristics

	
	
	NSW
	Vic
	Qld 
	WA
	SA
	Tas 
	NT
	Aust. 

	Number of local governmentsa
	
	
	
	
	
	

	Total
	
	155
	79
	73
	138
	73
	29
	16
	563

	Urban metropolitanb
	31
	22
	6
	21
	14
	0
	0
	94

	Population by local governmentc,d 
	
	
	
	
	
	

	Median
	
	20 906
	42 921
	4 910
	2 926
	9 390
	12 654
	7 146
	9 390

	Lowest
	
	57
	3 314
	267
	112
	110
	900
	209
	57

	Highest
	
	307 816
	255 659
	1 067 279
	202 014
	162 925
	65 826
	77 290
	1 067 279

	Land area of local governmente,d (km2)
	
	
	
	
	

	Median
	
	2.69
	1.53
	7.62
	2.34
	1.434
	1 154
	7 468
	2 339

	Lowest
	
	0.01
	0.01
	0.01
	<0.01
	<0.01
	0.08
	0.01
	<0.01

	Highest
	
	53 509
	22 085
	106 170
	371 603
	102 864
	9 574
	323 755
	371 603

	Population densityf,d (people/km2)
	
	
	
	
	
	

	Median
	
	8.40
	26.16
	0.72
	0.58
	9.74
	5.45
	0.61
	5.45

	Lowest
	
	0.04
	0.50
	<0.01
	<0.01
	<0.01
	0.29
	0.02
	<0.01

	Highest
	
	7 508
	4 708
	805
	2 741
	2 716
	644
	690
	7 508

	Median average resident incomeg,d ($)

	Median
	
	39 555
	40 464
	38 661
	41 870
	37 613
	37 387
	42 233
	39 555

	Lowest
	
	30 911
	30 035
	30 333
	27 586
	28 796
	30 302
	29 645
	27 586

	Highest
	
	105 954
	65 568
	71 093
	77 692
	76 204
	48 472
	50 437
	105 954


a Based on Productivity Commission’s definition of, and approach to classifying, LGs and DORA classification of LG (unpublished). b This includes all LGs classified as ‘urban developed’ by DORA in 2011. This may include more or less LGs than indicated by the metropolitan boundaries or footprints included in capital city strategic land use plans or other planning documents. c Based on ABS data for 2009-10. d Excludes data for Gerard (SA), Nipapanha (SA), and Yalata (SA). e Based on ABS land area data (unpublished). f Based on ABS land area data (unpublished).g Based on ABS data for average wage and salary income (excludes unincorporated business income; investment income; superannuation and annuity income; and government pensions and allowances). 
Sources: ABS (Regional Population Growth, Australia, 2010‑11, Cat. no. 3218.0); ABS (Estimates of Personal Income for Small Areas, Time Series, 2003‑04 to 2008‑09, Cat. no. 6524.0.55.002); ABS land area data (2010, unpublished); DORA classifications of LG (2011, unpublished); DRALGAS (2012); PC calculations.
Defining local governments
The diversity of LG is captured in its naming conventions. Although generally referred to as councils, LGs are also known as boroughs, cities, districts, municipalities, regions, shires, towns, community governments, Aboriginal shires and boards. In general, but not uniformly across all jurisdictions, a LG where a majority of the population resides or works in a dominant urban centre is called a city — as in the City of Melville in Western Australia or the Warrnambool City Council in Victoria — while a LG where a majority of the population is spread across predominantly rural land is called a shire — as in the Shire of Forbes in New South Wales or the Shire of Cloncurry in Queensland.

LGs can be established in a variety of ways. For the incorporated LG areas in each jurisdiction,
 local authorities have been established under state or Northern Territory Local Government Acts and/or associated regulations. However, in some unincorporated areas, local governing bodies have also been ‘declared’ typically by state governments but also, in some rare instances, by the Australian Government. While the governance structures and regulatory frameworks for declared LGs are uniquely specified in separate legislation, they generally have a statutory obligation to operate in accordance with the Local Government Act that applies in their jurisdiction. 

In this study, the Commission’s analysis is largely focused on LGs with dual accountability to their local communities and higher levels of government. The Commission’s analysis includes local governing bodies in some unincorporated areas such as Tibooburra in New South Wales and Nipapanha in South Australia. However, the Commission’s analysis excludes:

· Commonwealth territories other than the Northern Territory 

· authorities which have been set up to provide local services in unincorporated areas but are administered centrally by state agencies, such as the Outback Communities Authority in South Australia
· authorities which have been set up by private corporations to provide local services, such as Weipa in Queensland. 

The ACT Government takes full responsibility for state and local government functions. For the most part, the Commission has not included the ACT as a LG in this study although some survey results for the ACT are reported. 

The Commission’s approach to defining LG differs slightly from the approach taken by the Australian Bureau of Statistics (ABS) and the Department of Regional Australia, Local Government, Arts and Sports (DRALGAS):

· the ABS generally only identifies LGs operating within incorporated LG areas
 

· DRALGAS identifies all local governing bodies which receive funding from the Australian Government for the purposes of LG including those directly administered by state agencies or the Australian Government.

As a result, in instances where the Commission has relied on data provided by the ABS or DRALGAS, some LGs may be excluded, or included, in the analysis. These instances will be clearly identified. 
The Commission has identified 563 LGs in Australia. Across the jurisdictions, New South Wales has the largest number of LGs and the Northern Territory has the least. While the number of LGs in any given jurisdiction will reflect its land area, and population distribution and density, it will also depend on the extent to which state and territory governments have undertaken structural reforms resulting in LG amalgamations. 

Classifying local governments
At opposite ends of a spectrum, some LGs are located in densely populated urban areas with well-established infrastructure and good access to human and physical capital while others are located in sparsely populated remote areas with limited access to even basic infrastructure and resources. In order to identify different regulatory approaches for LGs that are operating in similar environments although not in the same jurisdiction, the Commission has classified LGs according to differences in their geography, population and population density. 
As described in box 2.1, the Commission’s approach to classifying LGs is almost identical to the Australian Classification of Local Governments (ACLG) which has been used by other Australian government agencies, the Australian Local Government Association and in academic literature. 
Based on this approach, the Commission defines six LG classifications: capital city (CC); urban metropolitan (UM); urban regional (UR); urban fringe (UF); rural (RU); and remote (RT). These LG classifications are adopted in subsequent chapters and appendices in this report.
	Box 2.1
The Commission’s classification of local government

	In this study, the Commission has employed an approach similar to the Australian Classification of Local Government (ACLG) which has been used widely by governments and academics to categorise LG. This approach categorises each LG based on its total population, population density, geographic location and nature of economic activity. The only differences between the Commission’s approach and the ACLG’s approach relate to the definition of LG and naming conventions for the categories.


	Step 1

Step 2

ACLG category

PC category

Urban 
Population more than 20 000
OR
If population less than 20 000
EITHER
Population density more than 30 persons per km2
OR 90 per cent or more of local government area (LGA) population is urban

Capital city 

Urban Capital City 

Capital City (CC)

Part of an urban centre of more than 1 000 000 or population density more than 600/km2
Urban Developed 

Urban Metropolitan (UM)

Part of an urban centre with population less than 1 000 000 and predominantly urban in nature

Urban Regional

Urban Regional (UR)

A developing LGA
on the margin of a developed or regional urban centre
Urban Fringe

Urban Fringe (UF)
Rural (R)
An LGA with population less than 20 000

AND

Population density less than 30 persons per km2
AND

Less than 90 per cent of LGA population is urban

Agricultural 

Rural agricultural

Rural (RU)

Remote 

Remote

Remote (RT)



	Source: DRALGAS (2012).

	


In determining the classification of individual LGs, the Commission has relied on data provided in 2011 by Department of Regional Australia, Regional Development and Local Government (DORA), now known as the Department of Regional Australia, Local Government, Arts and Sports (DRALGAS). The Commission is aware that some jurisdictions may prefer to use a different approach to identifying and classifying individual LGs (Western Australian Department of Planning, pers. comm., 22 June 2012; New South Wales Division of Local Government, pers. comm., 22 June 2012; Brisbane City Council, sub. DR64). In particular, some jurisdictions may have an alternative definition for the metropolitan boundary of their capital cities (for example, as provided in their own capital city strategic land use plans). However, the Commission is satisfied that the data provided by DORA is robust and that any difference in approach between DORA’s classifications and the jurisdictions will not have a material effect on conclusions drawn in this study. 
2.2 Roles and functions of local government
In the last thirty years, the responsibilities of most LGs in all jurisdictions except the Northern Territory have moved from being simply a provider of property related services — caricatured in the expression ‘roads, rates and rubbish’ — to increased involvement in the provision of community social services, such as health awareness and management, recreational facilities and sporting venues, and active promotion of local economic development including tourism. In regulatory areas, LGs have been playing an increasing role in the areas of development and planning, public health and environmental management; and have increasingly been undertaking compliance, monitoring and enforcement activities on behalf of state and territory governments. In addition, LG regulatory responsibilities have been, and continue to be, shaped by broader micro economic reform agendas and other policy initiatives of higher levels of government such as the National Competition Policy agenda and the National Partnership Agreement to Deliver a Seamless National Economy. 

Beyond roads, rates and rubbish

As examined in more detail in chapter 3, across the jurisdictions, the primary legislative framework for LG is defined in state and Northern Territory Local Government Acts. Table 2.2 outlines, in broad terms, the roles and responsibilities of LG as specified in these Acts. 
The Local Government Acts are now principles based, conferring a general power of competence for LGs to act in the interest of their local communities in any area as long as it is not exclusively controlled by the Australian Government or the states or prohibited by other legislation. The intention of the current legislation is to provide LGs with greater autonomy and flexibility to implement discretionary policy in response to the increasingly diverse needs of their local communities, while being subject to greater public accountability and stricter regulation for corporate planning and reporting. Despite these broad powers, the activities of LGs are generally subject to strict oversight by the state and territory governments.

Table 2.2
Roles and functions of local government
	Role
	Description

	Governance
	To provide open, responsive and accountable government and ensuring that available resources are used fairly, efficiently and effectively. 

	Service and infrastructure provider 
	To provide and plan for adequate, appropriate and equitable services and infrastructure in their local communities (either directly or on behalf of other levels of government) striking a balance between social, environmental and economic objectives.

	Advocacy
	To promote proposals which are in the best interests of local communities, including to state and Australian governments.

	Coordinator 
	To share resources and work consultatively and cooperatively with other LG authorities and the tiers of government. 

	Regulator 
	To exercise regulatory functions either directly or on behalf of other levels of government; and making and enforcing local laws in the best interests of their local communities. 

	Financial manager 
	To raise funds for local purposes by the fair imposition of rates, charges and fees, fines, and by responsibly managing the assets for which they are responsible including income from investments. 


Sources: Local Government Act 1993 (NSW); Local Government Act 1989 (Vic); Local Government Act 2009 (Qld); Local Government Act 1999 (SA); Local Government Act 1995 (WA); Local Government Act 1993 (Tas); Local Government Act 2008 (NT); VCEC (2010); IPART (2009).

It is difficult to be definitive about the typical nature of roles and responsibilities for an individual LG. While some LG functions are statutory (for example, formulation of planning policy for the area and some environmental health services), most LGs have a choice about the manner in which these are interpreted and administered. Further, many LG functions are non-statutory and only provided at the discretion of the LG. A broad set of the types of activities that can be potentially provided by LG in the states is provided in table 2.3. 
The priority that individual LGs place on different roles and functions varies substantially. LG priorities relate to a range of factors including differences in legislative powers conferred by each state and territory government; availability of resources; relative costs of undertaking various activities; and community needs and preferences for the allocation of resources. For example, many rural and remote LGs with smaller populations and rates revenue bases have contained their roles and functions to a narrower range of traditional services. 
Table 2.3
Local government activities by functional areaa
	Functional area
	Roles

	Engineering and infrastructure
	Public works design; construction and maintenance of roads; bridges, footpaths; drainage; cleaning; waste collection and management. 

	Property-related
	Domestic waste management including solid waste and recycling services, water and sewerage.b

	Planning and development
	Land use and town planning (including heritage); development approvals; building inspection; licensing, certification and enforcement; administration of aerodromesc, quarries, cemeteries, parking stations, and street parking.

	Environment and health
	Catchment management, parks and gardens, tree removal, pest and weed control, water sampling, food sampling, immunisation, toilets, noise control, meat inspection and animal control.

	Community and social
	Aged care and child care services, health clinics, youth centres, community housing refuges and facilities, counselling and welfare services.

	Recreation, culture and education
	Swimming pools, recreation centres, community halls, sports facilities, lifeguards, camping grounds, community festivals, libraries, art galleries, theatres and museums.

	Other
	Bus services, abattoirs, sale-yards, markets and group purchasing schemes. 


a A majority of these activities are not provided by Northern Territory. In the Northern Territory, LG responsibilities are limited to traditional property-related services..b Water and sewerage are provided by some LGs in New South Wales, Queensland and Tasmania only. These services are not provided by Northern Territory LGs except in the town of Jabiru in West Arnhem Shire Council. Some LGs in South Australia are involved in the operation of effluent drainage schemes. c In Victoria, administration of aerodromes (etc) falls under the functional area ‘engineering and infrastructure’.
Source: PC (2008a).
The Australian Local Government Association (ALGA) states: 

The fact that it is elected by the community and responsible for a broad range of services in a clearly defined geographic area means that local government is well placed to understand and meet local needs and respond to those needs in ways that are most appropriate to local conditions. Within its jurisdiction of general competence, local government is multifunctional and, unlike other spheres of government, is able to combine and integrate services to best satisfy community expectations. (2010a, p. 5)
Local government regulatory roles

The Local Government Acts in all jurisdictions require that LGs undertake regulatory functions devolved to them under any state and territory legislation. 

Defined broadly, these regulatory roles can be categorised as:
· approval functions — under which LGs give their permission prior to the commencement of an activity (for example, the development and operation of a caravan park may require planning approval)

· order functions — under which LGs order the commencement or cessation of an activity (for example, LGs may require local business to provide sufficient parking spaces for their customers
) 

· enforcement functions — under which LGs issue penalties for regulatory breaches (for example, parking fines for car parking infringements) 

· monitoring and reporting functions — under which LGs undertake periodic evaluation of effectiveness and outcomes of regulations against intended objectives (for example, the monitoring of cooling towers for Legionnaires’ disease and associated reporting requirements)

· referral functions — under which LGs refer matters to other agencies, including state and territory government departments, for the purposes of decision making.

In addition, the Local Government Acts in all jurisdictions provide LGs with discretion, albeit to varying degrees, to make and enforce local regulations provided they are consistent with national, state and territory policies and good governance or not precluded by other legislation. The areas in which LG makes regulations can be classified into three types:

· to strengthen or complement the laws of other levels of government

· to address issues which are common to most communities and which are not covered by the laws of other levels of government

· to address issues specific to a local community.
There can be complex interactions between LG regulatory activities and the other activities of LG undertaken in response to the needs and aspiration of local communities particularly as these relate to service provision. As stated by ALGA in their submission to this study:

It should also be acknowledged that many councils are also active participants in strengthening economic development in their local or regional communities and as such are equally impacted, directly and indirectly by regulations impacting businesses. (sub. DR52, p. 5)
In subsequent chapters of this study, the Commission confines its analysis to business burdens associated with LG regulatory roles and, where relevant, indicates areas in which these roles could have an impact on LGs’ own activities.
2.3 Current operational environment 

Of the three tiers of government, LG has the closest relationship with local communities and therefore has a unique opportunity to gain an understanding of, and to meet, their specific needs. Australian and state governments are increasingly recognising the potential strategic importance of using LG to achieve their policy objectives at the local level. As identified by PriceWaterhouseCoopers (2006), box 2.2 outlines the benefits offered by LGs in delivering regional policy objectives for the other tiers of government. 

	Box 2.2
Benefits of local government delivery of policy objectives on behalf of higher levels of government

	In a report commissioned by the Australian Local Government Association, National Sustainability Study of Local Government, PriceWaterhouseCoopers (2006) identifies benefits to the other tiers of government from LG delivery of policy objectives. These include that:

· LG offers a wide and well-established national network of public administration including a significant presence in rural and remote areas where it may be the only institutional presence 

· LG has strong links to the community and is accountable to the communities it represents. Its legislative basis generally makes LG both durable and financially stable

· in some cases, the integrated structure of LG can allow a high level of coordination between different activities 

· the links between LG and local business and industry put LGs in a good position to foster a ‘bottom up’ approach to regional development and makes LGs a sensible point of access to inform business about other governments’ services and programs and a possible location for delivery of such services

· LG is well positioned to provide information to higher levels of government to support regional policy development and initiatives. 

	Source: PriceWaterhouseCoopers (2006).

	

	


Regulation is an important LG activity. In particular, LG undertakes regulatory functions that would be difficult for higher levels of government to perform due to geographical dispersion and the varying nature of population and resources. As such, LG plays an important role in delivering the policies of all tiers of governments at the grass roots and, in particular, can impact on the effectiveness of programs initiated by other levels of government. 

Relationship to the Australian Government

While not currently recognised under the Australian Constitution, it is clear that the Australian Government considers LG to be an important third tier of government. Through ALGA’s membership of the Council of Australian Governments (COAG), some of COAG’s ministerial councils, and the Australian Council of Local Governments (ACLG), LG is closely consulted on national policies and programs, including regulatory reforms, which affect local communities. 

The Australian Government is increasingly requiring the assistance of LG in the delivery of its policies to foster wellbeing at the local level. In recent times, LG has played a significant role in the delivery of Australian Government initiatives relating to roads; emergency and disaster management; health; and communications. In addition, LG has been allocated regulatory roles and functions under national frameworks typically given effect through state and territory laws (discussed in more detail in chapter 3).

Successive Australian Governments seem to have interpreted the Constitution in such a way that has enabled them to provide funding to LG and hence influence their activities and outcomes. Currently, the Australian Government transfers funds to LG through:

· financial assistance grants (FAGs) administered under the Local Government (Financial Assistance) Act 1995 and passed through the states and the Northern Territory to LG with no conditions attached to expenditure by LG. These include General Purpose Payments and local road grants 

· specific purpose payments (SPPs) that are generally distributed through the states and the Northern Territory to LG but are sometimes paid directly to LGs with special conditions tied to expenditure. The main policy areas in which the Australian Government has provided SPPs are local roads, child care, aged care, disability, and infrastructure. 

The amount of Australian Government grants to LG (including FAGs and SPPs) across the jurisdiction in 2009‑10 is provided in table 2.4. The level of Australian Government grants to LG per capita was highest in Tasmania at $191 per person and lowest in Victoria at $116 per person.
Table 2.4
Australian Government grants to local governments
2009‑10 

	
	NSW
	VIC
	QLD
	WA
	SA
	TAS
	NT

	Financial Assistance Grants to LGa 
($ millions)
	614
	460
	386
	230
	148b
	63
	28

	Specific purpose payments to LGc 
($ millions)
	234
	184
	242
	119
	65
	39
	10

	Total Australian Government grants to LG
($ millions)
	848
	644
	628
	349
	213
	97
	30

	Australian Government grants to LG 
($ per person)
	117
	116
	139
	152
	130
	191
	136


a Includes General Purpose Payments and identified local roads grants. b Includes a special purpose payment for Supplementary funding to South Australian LGs for local roads. c Based on actuals for ‘Australian Government Payments directly to local government’ in 2010-11 Budget Paper No. 3, Appendix B.
Sources: ABS (Regional Population Growth, Australia, 2009‑10, Cat. no. 3218.0); Australian Government (2010b); DRALGAS (pers. comm., 29 May 2012); PC calculations.

While FAGs remain the primary mechanism for the transfer of funds from the Australian Government to LG, over the past decade, the Australian Government has shown a preference for direct funding when establishing new programs designed to achieve national objectives. For example:

· in 2001, the directly funded Roads to Recovery Program was established to improve the quality of access for the local roads network
· in 2008, the directly funded Regional and Local Community Infrastructure Program was established in response to the Global Financial Crisis.
For the Australian Government, the benefits of direct funding to LG are that it allows targeting of specific investment to achieve national objectives; a direct partnership with LG; and direct engagement with local communities rather than operating through the filter of state governments. However, for LG, direct funding can involve risk and uncertainty particularly when it requires the development of service delivery programs that are dependent on recurrent funding. Not only are SPPs entirely subject to the discretion of the Australian Government and under almost constant review, but the recent High Court decision in Pape v Commissioner of Taxation 2009
 has very clearly cast doubt on the constitutional validity of some funding schemes under which funds are transferred directly to LG by the Australian Government.

DRALGAS currently has responsibility for delivering Australian Government commitments in relation to LG. While the Australian Government has no direct oversight role of LG, the Minister for LG is responsible for reporting to the Commonwealth Parliament on the level of Australian Government funding provided to them; and on their performance. 

Relationship with state and territory governments

Each state has responsibility to establish, recognise and guarantee a system of LG and all jurisdictions (except the ACT) provide for its legislative framework. 
The constitution of each state provides for a system of LG. An overview of constitutional references and provisions relating to LG for each state is provided in table 2.5. The New South Wales Constitution is the only state constitution that does not ensure an elected system of governing bodies. In New South Wales, LGs can be either elected or appointed. 

Table 2.5
Local government references in State Constitution Acts 

	State
	Act
	Reference
	Provisions

	NSW
	Constitution Act 1902
	Part 8 s. 51 
Local Government
	Ensures the existence of a system of local governing bodies either elected or appointed.

Parliament determines functions and powers.

	Vic
	Constitution Act 1975 
	Part IIA Local Government
	LG is recognised as a distinct and essential tier of government consisting of democratically elected councils.

Parliament determines functions and powers.

	Qld
	Constitution of Queensland 2001
	Chapter 7 Local Government
	Provides for a system of LG consisting of a number of elected LG bodies.

Parliament determines functions and powers.

	SA
	Constitution Act 1934
	Part 2A Local Government
	Ensures the existence of a system of elected local governing bodies.

Parliament determines functions and powers.

	WA
	Constitution Act 1889
	Part IIIB Local Government
	Provides that the legislature shall maintain a system of elected local governing bodies.

Legislature determines function and powers of such bodies.

	Tas
	Constitution Act 1934
	Part IVA Local Government
	Provides for a system of elected local governing bodies.

Parliament determines function and powers of such bodies.


Sources: Constitution Act 1902 (NSW); Constitution Act 1975 (VIC); Constitution of Queensland 2001 (QLD); Constitution Act 1934 (SA); Constitution Act 1889 (WA); Constitution Act 1934 (TAS); DTRS (2006); McBride and Moege (2005).

As the Constitution Acts are statutes of the state parliaments, the level of entrenchment of the current system of LG in each jurisdiction state depends on the respective legislative processes for amending the relevant provisions. A comparison of legislative requirements for changing the system of LG in each state is provided in table 2.6. 

Table 2.6
Legislative processes to change the current LG systems

By jurisdiction

	State
	Requirements for amending the Constitution with respect to LG
	
	Requirements for changing the process of amending the Constitution with respect to LG

	NSW
	Majority of members voting in the Legislative Assembly and in the Legislative Council.
	
	Majority of members voting in the Legislative Assembly and in the Legislative Council.

	Vic
	Majority of members voting in the Legislative Assembly and in the Legislative Council
	
	Majority of electors at State wide referendum

	Qld
	Majority of electors at State wide referendum
	
	Majority of members voting in the Legislative Assembly

	SA
	Majority of all members of the House of Assembly and of the Legislative Council
	
	Majority of members voting in the Legislative Assembly and in the Legislative Council

	WA
	Majority of all members of the Legislative Assembly and of the Legislative Council
	
	Majority of members voting in the House of Assembly and in the Legislative Council

	Tas
	Majority of members voting in the House of Assembly and in the Legislative Council
	
	Majority of members voting in the House of Assembly and in the Legislative Council.


Sources: Constitution Act 1902 (NSW); Constitution Act 1975 (Vic); Constitution of Queensland 2001 (Qld); Constitution Act 1934 (SA); Constitution Act 1889 (WA); Constitution Act 1934 (Tas); DTRS (2006).
Across the jurisdictions, a system of LG is:

· effectively entrenched in Queensland and Victoria since such an amendment requires the majority approval of electors at a state-wide referendum

· fairly well entrenched in South Australia since any such amendment requires an absolute majority approval of all of the members in each House of the Parliament

· not so strongly entrenched in New South Wales, Western Australia and Tasmania since, as with amending any other statute, it only requires a simple majority of the members voting in each House of Parliament.

Notwithstanding this entrenchment, the states are able to control most aspects of LG activity. For example, the states can dismiss elected councillors for 
mal-administration and abolish individual LGs by merging with others or dividing them. While the territories do not have separate Constitution Acts, the Commonwealth Parliament has provided plenary powers for the territory governments to establish a separate system of LG in the Northern Territory (Self Government) Act 1978 (Cwlth) and the ACT (Self Government) Act 1988 (Cwlth). While the Northern Territory has used these powers, the ACT Government has retained responsibility for state and local government functions.
 

The state and Northern Territory governments also provide some grant funding to LG. Across the jurisdictions, these grants are directed at a wide variety of purposes reflecting differences in state and LG policy objectives. The DRALGAS estimates of state and Northern Territory funding to LG are provided in table 2.7. 
Table 2.7
Local government grants to state governmentsa
2009‑10 
	
	NSW
	VIC
	QLD
	WA
	SA
	TAS
	NT
	Total

	Total state and territory grants to local government
($ millions)
	1 390
	1 372
	1 199
	536
	253
	107
	122
	4 979

	FAGs 
($ millions) 
	614
	460
	386
	230
	148
	63
	28
	1 929

	Net state grantsb
($ millions)
	776
	912
	813
	306
	105
	44
	94
	3 050

	State funding as a percentage of all government grants
(%)
	56
	67
	68
	57
	42
	41
	77
	61


a Any conclusions based on the data in this table must be treated with caution as the total state and territory grants to local government reported to the ABS by the States and Territory Grants Commission may not include all, or any, Special Purpose Payments to LG. b Net State government funding to LG is inferred from ABS estimates of total state and territory grants to local government and the DRALGAS data on Australian Government Financial Assistance Grants. For all jurisdictions listed, data on intergovernmental grants to LG is based on the ABS government finance statistics and FAGs actuals for 2009‑10. 

Source: DRALGAS (pers. comm., 29 May 2012).
These estimates must be treated with caution as they are inferred from total state and territory grants to local government reported by the State and Territory Grants Commissions to the ABS, which may not include all, or any, SPPs from the Australian Government to LG. The DRALGAS estimates assume that only FAGs are included in the ABS data. Subject to this caveat, state and Northern Territory funding to LG as a proportion of total inter-government grants in 2009‑10 comprised an average of 61 per cent. This proportion ranged across the jurisdictions from 77 per cent in the Northern Territory to 41 per cent in Tasmania. 
The Commission notes that it is inherently difficult to estimate state and territory grants to LG government. There is inconsistent reporting of this information in the State and Territory budget papers and by the State Grants Commissions to the ABS. ALGA has drawn attention to similar issues in their submissions to a number of parliamentary inquiries (ALGA 2008; ALGA, 2010a). 
Intergovernmental coordination

Due to LGs’ dual accountability to its local constituents and to higher levels of government, a key issue for intergovernmental coordination is the management of tensions between allowing LGs to autonomously respond to the needs and aspirations of each local community; and the involvement of LGs in policies and initiatives of higher levels of government that may, in some cases, be directed at a different set of objectives. Another related issue is the resourcing and capacities of LG to undertake the responsibilities devolved to them. This latter issue is explored in more detail in chapter 4.

Between LG and the Australian Government
The Australian Local Government Association (ALGA) is recognised as the peak national representative body for LG across all jurisdictions — including the ACT Government.
 Its policies and priorities are determined by the ALGA Board, comprising two members from each of the state and territory Local Government Associations. 

The ALGA President is a full member of COAG and is the Deputy Chair of the Australian Council of Local Government. In addition to its representative role, ALGA participates in Australian Government policy reviews; provides submissions to, and appears before, Commonwealth Parliamentary inquiries; and seeks out opportunities for LG to inform the development of national initiatives which have an impact on them. 

COAG is the peak intergovernmental forum in Australia. It has an important role in promoting cooperation across all levels of government particularly in relation to the Australian Government’s micro-economic reform agenda. Most recently, COAG’s reform efforts have been directed through the National Partnership Agreement to Deliver a Seamless National Economy and focused on progressing national regulatory frameworks (where practicable) and reducing unnecessary or poorly designed regulation across and within the jurisdictions. 

Between LG and state/territory governments

As listed in table 2.8, Local Government Associations (LGAs) exist in each jurisdiction. In most jurisdictions, the LGAs are incorporated bodies with voluntary membership of all incorporated LGs. The LGAs undertake a diverse range of roles and responsibilities including: 

· advocacy — to represent the needs and interests of LG and to strengthen relationships between, other levels of government and stakeholders 

· capacity building — to enhance the financial capacity of LGs and to assist the professional development of elected and non-elected members through the provision of training and education programs 

· networking — to coordinate and support opportunities for LGs to share knowledge on best practice and plan responses to the policy initiatives of other tiers of government which affect LG

· policy development and support — to set standards and develop policies for LG including sector wide regulations and codes; and to support them to improve their operation within communities particularly when there is significant change or new requirements

· awareness raising — to promote participation in, and enhance community understanding of, LG.
Table 2.8
State Local Government Associations

	Jurisdictions
	Local Government Association

	NSW
	Local Government and Shires Associations of New South Wales (LGSA)

	Vic
	Municipal Association of Victoria (MAV)

	Qld
	Local Government Association of Queensland (LGAQ)

	SA
	Local Government Association of South Australia (SALGA)

	WA
	Western Australian Local Government Association (WALGA)

	Tas
	Local Government Association of Tasmania (LGAT)

	NT
	Local Government Association of Northern Territory (LGANT)


Across the jurisdictions, the Commission has identified a number of forums designed to foster cooperation and improve the coordination of regulatory activities between state/territory and local governments. Good examples include:

· the Local Government Planning Forums in New South Wales which provide LGs with up-to-date information on planning activities and enable LG representatives to have early input in planning policy
· the Memorandum of Understanding between the Minister for Health and the Local Government Association of South Australia which reflects the shared responsibility for food safety and clarifies state and local government responsibilities. 
However, many of these arrangements tend to focus on coordination and cooperation issues within a single regulatory area rather than to reconcile or prioritise state and territory regulatory objectives against local priorities, or to achieve greater consistency across LGs in the delivery of regulatory functions delegated to them.
In particular, the Commission has not been able to identify an intergovernmental institutional arrangement at the state or territory level with a specific focus on regulatory reform at a local level with a view to achieving greater consistency across the range of regulatory functions that LG administers and/or enforces on behalf of state and territory governments. Further, the Commission has not been able to identify a forum that provides guidance about state or territory government priorities across the broad range of areas that LGs regulate on their behalf. 
Despite recent changes to LG Acts that provide greater autonomy for LG to respond to local priorities, state governments have retained authority over local government activities. In a roundtable of participants to this study, a view was expressed that the nature and extent of LG related regulatory burdens were not only dependent on differences in the statutory obligations imposed by higher levels of government, but also on philosophical differences between state governments in their readiness to seek regulatory solutions. In part, these differences reflect divergent political opinions on the extent to which regulation addresses, or exacerbates, market failures once compliance costs for business are taken into account. 

The impact of variations to the state government’s ‘regulatory approach’ on LG regulatory roles were summarised by Greg Hoffman PSM, General Manager - Advocacy, Local Government Association of Queensland, a participant at the round table, as follows :

… the new government has come in and proposes that the state reduce all regulation by 20 per cent. Now that is a shift in fundamental principles. The state and local governments’ approach to regulation is interconnected. In this way, regulatory roles of local government are dynamic and very much about political perspectives and matters of the moment … there are costs associated with undoing a culture within government. (PC Roundtable, 24 April 2012) 
The preferences of state governments, either towards or away from regulatory solutions, can become entrenched in the regulatory culture of all levels of government, including LG. Hence, given a change in state government, there can be differences in the costs and reaction times for LGs as they adjust not only to changing priorities, but also to a new regulatory approach. Over the adjustment period, there can be inconsistencies in state and LG regulatory priorities. This can accentuate inconsistencies and lack of harmonisation in regulatory priorities across LGs due to variations in implementation lags associated with differences in the physical and financial capacities of any individual LG to manage change. 

Given the broad range of regulatory functions devolved to LG under national frameworks or in state and territory legislation — and which can shift with a change of government — and LG’s democratic mandate to act in the interests of their local communities, the Commission considers that there would be considerable merit in state and territory governments providing guidance about regulatory outcomes that are of particular importance to higher levels of government. This would assist LG in the allocation of their resources and enforcement activities. 
2.4
Lessons from the United Kingdom and New Zealand

The terms of reference encourage the Commission to draw on good overseas regulatory practices by sub‑national governments. To address this requirement, the Commission’s research has been assisted by visits to stakeholders in the United Kingdom and New Zealand. 
The focus of this section is on LG reforms in the United Kingdom and New Zealand which apply more generally to the LG sector and are designed to:

· improve the efficiency and effectiveness of LGs in undertaking their regulatory responsibilities

· foster harmonisation of regulatory activities between, and within, levels of government with a view to reducing the burden of regulation on business from unnecessary, inconsistent or duplicated regulation. 
Background information about LG systems in the United Kingdom and New Zealand, with a focus on their regulatory framework, is provided in Appendix E. Leading practices from the United Kingdom and New Zealand which relate to other issues are highlighted, as relevant, in subsequent chapters of this report. 
Overview of governance and regulatory frameworks

LG has no formal constitutional standing in either the United Kingdom or New Zealand. Rather, in both countries, a system of LG is established and defined by central government legislation,
 which can be amended or revoked at any time. Similar to Australia, the Local Government Acts in both countries are principles based and confer general competence powers to LG. In the United Kingdom, these powers are broad and, most recently, they have been extended by the Localism Act 2011. In New Zealand, these powers are narrower and, in contrast, recent proposed legislative amendments seek to impose further limits.
 

In both the United Kingdom and New Zealand, LGs have a responsibility to undertake any regulatory role devolved to them in Local Government Acts or any other central government legislation. 
In the United Kingdom, regulatory responsibilities are split between national regulators and Local Authorities Regulatory Services (LARS); and national regulators have the discretion to devolve functions to LARS. In both countries, LGs have the power to make local laws to address local needs and circumstances. In the United Kingdom, LG has the power, in principle, to make local laws to address local priorities where national legislation has not addressed the issue of concern. These local laws must be approved by central government departments to ensure that they are not in conflict with existing government policy. In practice, UK LGs make very few local laws (LBRO, pers. comm., 15 September 2011). In New Zealand, LGs are only able to make local laws in areas which are explicitly identified in the Local Government Act 2002 and these must be consistent with national policies. Local laws must be reviewed within five years and thereafter at ten year intervals, or otherwise they lapse two years after their due date for review. 

Structural reforms

Unlike Australia, which has a single tier of LG, much of England and almost all of New Zealand operates with a two tier structure of LG. One type of LG (called ‘county councils’ in England and ‘regional councils’ in New Zealand) has responsibility for regulatory functions which are more efficiently provided if spread over a larger regional area. The other type (called ‘district’ or ‘borough’ councils in England and ‘territorial authorities’ in New Zealand) has responsibility for regulatory functions that are more effective if tailored to local communities with similar needs and aspirations. In both countries, ‘unitary authorities’ take on all LG functions.

In the United Kingdom, the general trend has been a movement away from a two tier system of LG towards establishing unitary authorities through a process of LG amalgamations. Currently, all of Scotland, Wales and Northern Ireland operate with a single tier of LG; while, in England, the latest round of structural reform resulted in an amalgamation of 44 LGs to form nine unitary authorities.

In contrast, the two tier structure of LG in New Zealand is the outcome of a radical reorganisation of LGs by the central government in 1989 which reduced approximately 830 LGs to 78 (comprising 11 regional council and 67 territorial authorities). As measured against the system that it replaced, commentators have judged New Zealand’s current LG system favourably on efficiency grounds. However, Dollery, Keough and Crase (2007) have argued that the reorganisation finished with ‘too much and not enough’ leaving small communities feeling powerless and cities still governed by multiple councils that remained too fragmented. 

The difficulties of operating a two tier system in city areas has become more apparent to the New Zealand central government. In 2007, a Royal Commission into the governance arrangements for Auckland concluded that a two tier system of LG had resulted in weak and fragmented regional governance, and poor community engagement. In 2010, the New Zealand Government amalgamated Auckland’s territorial and regional authorities into a single unitary authority with a unique governance structure. In 2011, the (then) New Zealand central government announced a comprehensive review of LG to consider the overall structure, functions and funding of LG and, in particular, the usefulness of unitary authorities for metropolitan areas.
 A two tier system of LG has the potential to provide efficiency gains and increased capacity for LG by allowing an allocation of regulatory responsibilities across the two tiers so that LGs which serve:

· a number of local areas (for example, the New Zealand regional councils) have responsibility for those regulatory functions where the cost of provision decreases if spread over a larger population base or when regulatory harmonisation is a paramount consideration

· a single local area (for example, the UK district councils) can dedicate their more limited resources to regulatory functions which are more effective at achieving their objectives if targeted at the unique circumstances of a local community or when local proximity is a priority.

However, a two tier system of LG also has the potential to add complexity since LG functions must then be divided across regional and district areas. While in principle these could be divided according to the tier of LG that provides the most efficient and effective delivery platform, in practice, this division is unlikely to be clear cut providing more scope for regulatory inconsistencies and duplication and, consequently, increasing administrative and compliance costs. 
Recent experience in New Zealand and the United Kingdom tends to suggest that the efficiency benefits from a two tier system of LG — where one of the tiers has responsibility for regulatory functions that can be provided at a lower cost if spread over a larger population or regional area — are unlikely to outweigh costs associated with added complexity and risks associated with policy fragmentation. 

Better regulation
Both the United Kingdom and New Zealand national governments have identified regulatory reform as a key micro-economic policy instrument to improving productivity and enhancing economic growth. To improve the quality of regulation, both countries have introduced best practice principles for regulation. These were first articulated in the United Kingdom, by the Better Regulation Taskforce in 2000; and, in New Zealand, by the Regulatory Responsibility Taskforce in 2009. In addition, in 2011, the UK Government articulated Principles for Economic Regulation to guide the high-level institutional design of regulatory frameworks (UK BIS 2011a). 

Similar to the principles of good regulation first articulated in Australia by COAG in 2004 (and outlined in Box I.2), the United Kingdom and New Zealand best practice principles for regulation have been broadly designed to improve the transparency, accountability, proportionality, consistency and targeting of regulatory measures. However, unlike Australia, the United Kingdom and New Zealand best practice principles have statutory force. In the United Kingdom, the relevant legislation is the Legislative and Regulatory Act 2006 and, in New Zealand, it is the Regulatory Standards Bill 2011. In New Zealand, Ministers and Chief Executives are required by law to certify whether or not a regulatory proposal is consistent with the set of good practice regulatory principles and to justify any departures. 

Prior to the introduction of the Regulatory Standards Bill 2011 in New Zealand, good regulatory principles were scattered in various policy guidance documents — although most prominently in the Legislative Advisory Committee (LAC) Guidelines — which effectively provided a ‘checklist’ that placed the onus on public officials to ensure compliance. A report by the Regulatory Responsibility Taskforce (2009) described compliance with good practice regulatory principles as ‘patchy’ and expressed the view that:
Guidelines have not had the desired effect in encouraging policy-makers and legislators to quantify and evaluate the costs of particular legislation. Something stronger is needed to require policy-makers to confront regulatory effects on productivity and economic costs earlier rather than later. 
… Those principles should in the Taskforce’s view be backed by effective mechanisms to secure transparency in their application, and incentivise compliance (p.16).

In the United Kingdom, statutory best practice principles of regulation generally apply to all regulators, including LG. In contrast, in New Zealand, the statutory principles only apply to central government, which also have statutory reporting requirements to ensure their compliance. The Commission is unaware of any New Zealand government initiatives to extend the principles to LG. 
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Well-established regulatory principles that have a statutory basis and apply to all levels of government — including local government — ensure more rigorous application by policy makers and delivery agencies, improve the transparency and accountability of the quality of regulations and send a strong signal about a government’s commitment to regulatory reform as a micro-economic policy instrument. In adapting this leading practice to the Australian federal system of government, statutory best practice regulatory principles would ideally be formulated at a national level and given effect to state and local government regulation through state legislation.

Improving enforcement and compliance

In 2005, a United Kingdom government review led by Sir Phillip Hampton, Reducing Administrative Burden: Effective Inspection and Enforcement (the Hampton Review) articulated seven best practice principles for regulatory inspection and enforcement activities (known as the ‘Hampton Principles’). These principles effectively required regulators to minimise the burden of enforcement by taking a risk based approach to secure compliance rather than routinely carrying out inspections. In 2008, the Hampton Principles were enshrined in a statutory Regulator’s Compliance Code. The seven ‘Hampton Principles’ and the Regulators’ Compliance Code are described in detail in box 2.3.  

Do not delete this return as it gives space between the box and what precedes it.
	Box 2.3
A statutory Regulators’ Compliance Code — underpinned by Hampton best practice inspection and enforcement principles

	In 2005, a review commissioned by the UK Government and undertaken by Sir Phillip Hampton, Reducing Administrative Burden: Effective Inspection and Enforcement (the Hampton Review), provided the foundation for subsequent policy and improvement activity. The Hampton Review made a number of recommendations and articulated seven principles, all of which were accepted by the Government in the 2005 budget. These are:

· regulators, and the regulatory system as a whole, should use comprehensive risk assessment to concentrate resources on the areas that need them most

· regulators should be accountable for the efficiency and effectiveness of their activities, while remaining independent in the decisions they take. No inspection should take place without a reason

· businesses should not have to give unnecessary information, nor give the same piece of information twice

· the few businesses that persistently break regulations should be identified quickly

· regulators should provide authoritative, accessible advice easily and cheaply

· regulators should recognise that a key element of their activity will be to allow, or even encourage economic progress, and only to intervene when there is a clear case for protection
· no inspection should take place without a reason.
In 2006, the so called ‘Hampton principles’ were embodied in a statutory Regulators’ Compliance Code which requires regulators to:

· support economic progress by performing regulatory duties without impeding business productivity 

· provide information and advice in a way that enables businesses to clearly understand what is required by law 

· only perform inspections following a risk assessment, so that resources are focused on those least likely to comply 

· collaborate with other regulators to share data and minimise demand on businesses 

· follow principles on penalties outlined in Macrory (2006) when undertaking formal enforcement actions, including sanctions and penalties 

· increase transparency by reporting on outcomes, costs and perceptions of their enforcement approach. 

	Sources: Hampton (2005); UK BERR (2007).

	

	


In Australia, across the states and territories, the Commission is not aware of any best practice principles, statutory or otherwise, that can be used to guide regulators in their enforcement and inspection activities. The Commission considers this to be a gap in the regulatory framework. 

As developed further in chapter 4, the Commission considers that a statutory Regulator’s Compliance Code is a leading practice approach to improve the quality and consistency of LG regulatory enforcement and inspection activities and, consequently, to minimise the impact of these activities on business and the economy. 

Improving intergovernmental cooperation and coordination

As in Australia, LGs in the United Kingdom and New Zealand have dual accountability to their local constituents and to higher levels of government. Similarly, a key issue is intergovernmental cooperation and coordination to reconcile the sometimes competing interests and priorities of central and LG and to ensure the consistency of regulation and their enforcement practices across LGs. 

Compared to Australia and the United Kingdom, the New Zealand Government has taken a more direct approach to coordinating national and LG priorities by including more prescription in its legislation about the roles and functions of LG, and the ways in which these can be discharged. 
In 2011, to clarify the role of LG with respect to central government and the private sector, the (then) New Zealand Government proposed a legislative amendment to the Local Government Act 2002 for LGs to focus on core activities defined as network infrastructure, public transport services, solid waste collection and disposal, the avoidance or mitigation of natural hazards, libraries, museums, reserves, recreational facilities and other community infrastructure.
 

To minimise duplication of regulatory functions between the tiers of LG, New Zealand has also used a more direct approach of narrowly prescribing the responsibilities for each tier in legislation (for example, the Resource Management Act 1991). However, despite this more direct approach (and other legislative requirements for all local authorities in a region to enter into ‘triennial agreements’ that contain communication and co-ordination protocols), the New Zealand Government continues to identify regulatory duplication across the tiers of LG in key functional areas including planning, transport, community and economic development and civil defence.

The proposed legislative amendments to the New Zealand Local Government Act designed to restrict LG roles and functions have been broadly criticised by sectors in the business community currently reliant on LG activities that have not been identified as a central function of LG. In particular, the Tourism Industry Association New Zealand has indicated that the amendments would substantially reduce the role of LG in tourism promotion for local regions (TIANZ, pers. comm., 3 April 2012).

The direct approach of prescribing, or limiting, LG activities through legislation may have some merit. The New Zealand Government has indicated that it improves the transparency, accountability and financial management of LG. In this context, the Commission considers that any advantages should be weighed carefully against the risk that imposed limits may restrict the ability of LGs, or businesses, to undertake activities in response to the diverse needs, interests and aspirations of local communities and, hence, reduce the wellbeing of some communities.

The UK Government has taken a different approach to intergovernmental cooperation and coordination. In 2008, it established the Local Better Regulation Office (LBRO) as a lever for embedding initiatives under the Better Regulation Agenda at the local level. In their Review of Better Regulation in the United Kingdom, the OECD described the LBRO as a promising initiative ‘in a vigorous effort by the UK central government to strengthen both the national-local and local-local interfaces’ essential to the success of the Better Regulation Agenda (2009b, p. 106). 
Up until March 2012, the LBRO operated as an independent statutory agency with powers and responsibilities to: 
· develop formal partnerships with regulators across all levels of government

· provide advice to central government on regulatory and enforcement issues associated with LG
· issue statutory guidance to LG in respect of regulatory services 
· nominate and register ‘primary authorities’ to provide advice and approve inspection plans for businesses that operate across council boundaries and arbitrate any disputes

· maintain a list of National Priority Regulatory Outcomes for LG
· invest in programs to achieve strategic outcomes notably through the dissemination of innovation and good practice.
In 2012, the functions of the LBRO were transferred to the Department of Business, Innovation and Skills to be delivered by a dedicated, streamlined unit called the Better Regulation Delivery Office (BRDO).
 In contrast to the LBRO, which was principally concerned with implementing regulatory reforms at the local level, the BRDO has a broader focus on improving the delivery of regulation across all levels of government (that is, enforcement and compliance). 
In adapting this agency to the Australian federal system of government, a state or Northern Territory agency with responsibilities similar to the former LBRO could provide a forum for these governments to: 
· implement, monitor and coordinate regulatory activities and reforms at the local level 
· manage incidences of conflicting regulatory roles and functions created either through local laws, state laws or their interaction
· provide guidance to local government about state regulatory priorities across the broad range of responsibilities delegated to them under state legislation and by state government departments. 
Whether these agencies are independent, or located within existing local government departments or regulation units (often located in Treasury departments), would be a matter of weighing the likely costs of setting up an independent agency against the potential for less effectiveness if the function is located in an existing government department that does not have well developed capacity or becomes one of many functions in the agency department competing for priority and resources. 
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An agency, such as the United Kingdom’s Local Better Regulation Office, which had a focus on the regulatory activities of local government, including those undertaken on behalf of other tiers of government, can coordinate and prioritise regulatory objectives, responsibilities and activities between, and within, tiers of government while allowing local governments the discretion and autonomy to respond to the needs and aspirations of local communities. 
For New Zealand, the Commission has not been able to identify a forum or institutional arrangement similar to the LBRO. However, the Commission notes that the New Zealand Central Local Government Forum (CLGF) has been influential in establishing policies that assist central and LGs to coordinate their activities. For example, the Policy Development Guidelines for Regulatory Functions Involving Local Government are an initiative arising from the CLGF. These guidelines are similar to the Inter-Governmental Agreement Establishing Principles to Guide Inter-Governmental Relations on Local Government Matters agreed by COAG in 2006. 
A short list of national priority regulatory outcomes
One of the functions of the LBRO that was transferred to the BRDO in 2012 was a statutory responsibility to manage a short list of National Priority Regulatory Outcomes (NPROs) to give clarity to LG about the regulatory outcomes that are important at a national level. The intention of this short list was to ensure that, across the range of regulatory functions undertaken by, or delegated to, local government, sufficient resources were devoted to those regulatory areas where a coordinated approach at the local level was necessary to achieving the regulatory objectives of higher levels of government. The current list of NPROs, and the processes associated with their development, are described in box 2.4. 
In a review conducted in 2011, the LBRO found that an outcomes-based approach to defining regulatory priorities for local government, as embodied in the NPROs, was superior to an alternative approach of defining these priorities in terms of functional activities (for example, ‘air quality’ or ‘hygiene of food businesses’) because it allowed LG to direct sufficient resources to achieve national objectives while flexibly accommodating local priorities.

As stated by the LBRO:

[Priority regulatory outcomes] … provide a transparent framework which allows local delivery to support national ambitions, whilst empowering local regulatory services to use discretion and autonomy when tailoring approaches to the needs of local communities. (2011, p. 2).

In Australia, LGs undertake a broad range of regulatory functions on behalf of higher levels of government. These functions are specified in state legislation and national frameworks that are given effect through state laws. The effectiveness of LGs in delivering these functions will depend on the resources and capacity of individual local governments. For LGs that are resource constrained, it will also depend on their willingness and ability to divert resources away from other functions undertaken in the interests of local communities and often required by their democratic mandate. 

	Box 2.4
National Priority Regulatory Outcomes 

	In 2007, the UK government commissioned a review to develop a list of national enforcement priorities for LARS. Using an evidenced-based approach to evaluate the risks attached to policy areas that LARS aim to control and the effectiveness of LARS regulatory activities in addressing those risks, the Review identified a short list of five narrowly defined National Enforcement Priorities (NEPs). In 2008, based on evidence that an outcomes based approach could achieve the same objectives while giving LG more flexibility to accommodate local priorities, the LBRO replaced the NEPs with National Priority Regulatory Outcomes (NPROs). As articulated by the LBRO, these are to:

· support economic growth, especially in small businesses by ensuring a fair, responsible and competitive trading environment

· protect the environment for future generations including tackling the threats and impacts of climate change

· improve quality of life and wellbeing by ensuring clean and safe neighbourhoods

· help people to live healthier lives by preventing ill health and harm and promoting public health

· ensure a safe, healthy and sustainable food chain for the benefits of consumes and the rural economy.

	Source: LBRO UK (2011).

	

	


Similar to the United Kingdom’s NPROs, a short list of regulatory priorities that are of particular importance to the Australian and state and territory governments would help to ensure that LGs are devoting sufficient resources to those regulatory areas where, in particular, achievement of the regulatory objectives of higher levels of government necessarily requires a coordinated, cohesive and consistent approach at the local level. This short list would be best developed at the state level where the state body takes responsibility for including national regulatory objectives in its ranking of all LGs’ regulatory responsibilities. This short list would ideally be based on an assessment of the risks that LG regulatory activities aim to control as well as the effectiveness of LGs as regulator of those risks.
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Given the broad range of regulatory functions which compete for resources against other functions undertaken by local governments in the interests of local communities, a short list of well-defined regulatory priorities would help to ensure that local governments are devoting sufficient resources to the achievement of the regulatory objectives of higher levels of government.
The primary authority scheme

Another function of the LBRO that was transferred to the BRDO in 2012 was a statutory responsibility to manage the Primary Authority (PA) scheme. The key aspects of this scheme are described in box 2.5. 
	Box 2.5
The Primary Authority scheme

	The key aspects of the Primary Authority scheme are:

· regardless of its size, any company operating across council boundaries has the opportunity to form a partnership with a single local authority in relation to regulatory compliance. These agreements can cover all environmental health and trading standards legislation, or specific functions such as food safety or petroleum licensing

· a central register of the partnerships, held on a secure database, provides an authoritative reference source for businesses and councils

· if a company cannot find an appropriate partner, it can ask the LBRO to find a suitable local authority for it to work with

· a primary authority provides robust and reliable advice on compliance that other councils must take into account, and may produce a national inspection plan at the request of the business, to coordinate activity

· before other LGs impose sanctions on a company, including formal notices and prosecutions, they must contact the primary authority to see whether the actions are contrary to appropriate advice it has previously issued. (This requirement to consult is waived if consumers or workers are at immediate risk). If the proposed action is inconsistent with advice previously issued by the primary authority, it can prevent that action being taken

· where the authorities cannot agree, the issue can be referred to the LBRO for a ruling, which is made within 28 days

· the question of resourcing the partnership is up to the councils and businesses concerned. Where necessary, a primary authority can recover its costs. 

	Source: VCEC (2010).

	

	


Underpinned by principles of mutual recognition, the PA scheme is designed to reduce compliance costs for multi-site businesses deriving from inconsistent administration and enforcement practices across LGs by establishing a statutory partnership between a business operating across LG boundaries and a single LG, which takes on the role of ‘primary authority’ The primary authority liaises with other LGs to provide advice to the business on its compliance with Local Authorities Regulatory Services, which must then be respected by other LGs when carrying out their own inspections or dealing with non-compliance by that business. In addition to reducing compliance costs for business, the LBRO has indicated that another benefit of the PA scheme has been a fundamental shift towards a genuinely more collaborative approach between businesses and LGs to secure regulatory compliance.
In the United Kingdom, the PA scheme has achieved a significant take up rate establishing partnerships covering major supermarkets, retailers, manufacturers and a number of smaller, regional enterprises. In 2011, the UK Government announced that the scheme would be extended to include coverage for a larger range of businesses. In 2010, the Victorian Competition and Efficiency Commission (VCEC) examined the PA scheme with a view to determining its value in reducing compliance costs for business in Victoria. After considering the advantages and disadvantages,
 VCEC (2010) concluded that scheme was most suitable for regulations where subjective judgements about local conditions are less important (such as, food safety); but less suited to areas where decisions are dominated by judgements about impacts on local amenity (such as planning). 
The Commission considers that the PA scheme has merit in reducing compliance costs for business that operate across LG boundaries; and in some key functional areas which currently impose significant costs including public health and safety, and some aspects of environmental regulation. 
However, a risk of the PA scheme is that business may seek to partner LGs known to be ‘soft’ on inspection and enforcement and this has the potential to undermine the effectiveness of these activities more broadly. 

Given the success of the PA scheme in the United Kingdom in reducing compliance costs for some businesses, the Commission considers that it might be worthwhile to undertake a trial of the scheme (for example, as part of a COAG project) to determine the nature and extent of both the benefits and risks of the scheme. 
The extent to which mutual recognition is an effective and useful means for improving coordination between LGs is considered further in chapter 5.
� 	In this context, incorporation refers to ‘municipal incorporation’ which occurs when � HYPERLINK "http://en.wikipedia.org/wiki/Municipality" \o "Municipality" �municipalities� become self-governing entities under legislation.


� 	Although the ABS identifies Weipa in Queensland as a LG.


� 	DRALGAS includes the Outback Communities Authority in South Australia and Local Government Association of the Northern Territory (LGANT) as local governing bodies which receive Financial Assistant Grants for the provision of services in the unincorporated areas of those jurisdictions. The funding provided by the Australian Government to the LGANT is only for the provision of roads (Northern Territory Government, pers. comm., 15 March 2012).


� 	In Victoria, this requirement is more likely to be imposed through an ‘approval’ or ‘enforcement’ (Victorian Government, pers. comm., 14 March 2012).


� 238 CLR 1


� 	In the ACT, local government functions are undertaken by the ACT Territory and Municipal Directorate.


�	In recognition of the LG functions undertaken by the ACT Government.


� 	In the case of Scotland, Wales and Northern Ireland, LG is established in the legislation of the devolved sub�national governments which are themselves statutory creatures of the central government.


� 	For example, in 2012, the New Zealand Government has proposed to replace the purpose of LG to promote the ‘social, economic, environmental and cultural well-being of communities’ with a new purpose to ‘provide good quality local infrastructure, public services and regulatory functions at the least possible cost to households and business’ (NZ DIA 2012).


� In 2012, the New Zealand Government announced that the Local Government Act 2002 would be amended to streamline consideration of reorganisation proposals and to extend the criteria to specifically include the benefits to be gained from simplifying processes and efficiency improvements; and to give councils and the Local Government Commission greater flexibility in the determination of ward boundaries in rural areas to take into account communities of interest (NZ DIA 2012).  


� 	In 2012, the incoming New Zealand Government proposed to refocus the purpose of LG in the Local Government Act 2002 to replace references to the ‘social, economic, environmental and cultural well-being of communities’ (the four well beings) with a new purpose for councils of ‘providing good quality local infrastructure, public services and regulatory functions at the least possible cost to households and business’ (NZ DIA 2012).


� 	This development was part of a wider UK Government policy aimed at reducing expenditure for Non-Departmental Public Bodies. 


� 	The advantages and disadvantages of the PA scheme as initially identified by VCEC are listed in appendix D.
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