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Environmental regulation
	Key Points

	· The Commonwealth, and each state and territory, has a range of environmental legislation and regulatory requirements — much of which requires consideration or monitoring of environmental outcomes at a local level.

· Local government interactions with business on environmental regulation tend to occur either in relation to development applications or in response to complaints about a business’s impact on an aspect of the environment.

· Around one third of those small and medium businesses surveyed had dealings with a local government on environmental regulation, but few reported that this was an area of major impact on their business. 

· While the impacts of environmental regulatory activity by local government on business overall may be small, some businesses in agricultural industries as well as land developers and environmental tourism operators may experience significant impacts.

· Leading practice principles in the implementation of environmental regulation include: 

· better targeting of environmental information requests with development applications and preventing local governments from using development assessment to control environmental matters that relate to construction and other regulators

· removing ineffective and costly investment requirements aimed at environmental objectives 

· clarity on cost recovery associated with implementing environmental regulation

· clear links between state government requirements for local government environmental administration and related funding, avoidance of cost shifting and efficient cost recovery by local governments 

· using various cooperative arrangements to share skilled staff resources to undertake environmental regulation, provide training and mentoring.

	


Environmental regulation covers a broad range of issues — from the use of natural resources such as water and land, to unintended outcomes associated with their use, to appropriate disposal of waste. Consequently, all levels of government in Australia are involved in environmental regulation to some extent. This has resulted in a plethora of legislation (not necessarily with environmental regulation as its focus), requiring the consideration or monitoring of environmental outcomes. 

This chapter focuses on the impacts of local government (LG) environmental regulation on business. It presents an overview of the regulatory framework before focusing on the regulatory impacts on business and related issues concerning the resources available to LG for environmental regulation. It then examines a number of key areas of environmental regulation including: water; coastal management; vegetation and weeds; waste disposal; and air quality and noise and their specific impacts on business.
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Overview of the regulatory framework

The primary responsibility for environmental regulation rests with the states and territories. Each state has a range of environmental legislation — some of which is implemented by state level agencies, but much of which requires consideration or monitoring of environmental outcomes by LG. Also, LGs in most states have developed local laws to tailor environmental requirements to local circumstances. 

Although it has no explicit Constitutional power in relation to the environment, the Australian Government has implemented a range of environmental legislation, such as the Environment Protection and Biodiversity Conservation Act 1999 (the “EPBC Act”) and the Great Barrier Marine Park Protection Act 1975, through its Constitutional powers relating to external affairs, trade and commerce, corporations and fishing in Australian waters beyond territorial limits (DEWHA 2009).

There are broad level agreements between the Australian Government, state and territory governments and local government as to respective roles and responsibilities for the environment, including:

· Heads of agreement on Commonwealth and state roles and responsibilities for the Environment (COAG 1997a) 

· Intergovernmental agreement on the environment (see box 11.1).

	Box 11.
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Agreements on environmental regulation

	Intergovernmental Agreement on the Environment 

The Australian, states and territories and local governments signed an Intergovernmental Agreement on the Environment in May 1992. Among other aspects, the agreement (which is not legally binding):

· defines the roles, responsibilities and interests of respective levels of government and aims to facilitate a cooperative national approach to the environment 

· sets out principles to guide the development and implementation of environmental policy including the precautionary principle, intergenerational equity, conservation of biological diversity and ecological integrity, and improved valuation, pricing and incentive mechanisms

· requires that measures should be cost effective and not disproportionate to the significance of the environmental problem being addressed.

Under the Intergovernmental Agreement, the responsibilities and interests of LG are defined as:

· LG has a responsibility for the development and implementation of locally relevant and applicable environmental policies within its jurisdiction in co-operation with other levels of Government and the local community.

· LG units have an interest in the environment of their localities and in the environments to which they are linked.

· LG also has an interest in the development and implementation of regional, Statewide and national policies, programs and mechanisms which affect more than one Local Government unit.
The role of LG under the agreement was reviewed and endorsed by COAG in 1996. 
Heads of agreement on Commonwealth and State roles and responsibilities for the Environment

ALGA, and all heads of governments, through COAG, agreed in 1997 that, amongst other matters:

· reform was needed in the following areas for effective intergovernmental relations on the environment: (i) Matters of National Environmental Significance; (ii) Environmental assessment and approval processes; (iii) Listing, protection and management of heritage places; (iv) Compliance with state environmental and planning legislation; and (v) Better delivery of national environmental programs.

· A national partnership between all levels of government should be based on: co-operation; effectiveness; efficiency; seamlessness; simplicity; and transparency.

· Policy development, program delivery and decision-making should be the responsibility of the level of government best placed to deliver agreed outcomes.

· Environmental assessment and approval processes relating to matters of national environmental significance should be streamlined.

	Sources: Department of the Arts, Sport, Environment and Territories (1992); COAG (1997b).

	

	


LG does not undertake any regulatory activities on behalf of the Australian Government, but the Australian Government does engage with LGs in environmental regulation via the national agreements through which the states utilise LGs to deliver the agreed outcomes.

LGs are not required explicitly to list or protect the specific matters of national environmental significance protected by the EPBC Act in their local plans. Matters of national environmental significance are defined by law to be world heritage properties; national heritage places; listed threatened species and ecological communities; wetlands of international importance; migratory species protected under international agreements; nuclear actions; the Great Barrier Reef Marine Park and Commonwealth marine areas.  

Nevertheless, LGs face legal risks (under the Act) if they, or their employees, take an action that is likely to have a significant impact on the matters protected by the Act as well as the environment of Commonwealth land, unless they have the approval of the Australian Government’s environment minister. Also, the Act does not require a LG to make a referral to the Minister on behalf of applicants or of its own approval of a project (DSEWPC 2012a). 
LG may also be involved in the strategic assessment process under the EPBC Act whereby state and territory governments, their agencies, individuals and/or LGs put forward a policy, plan or program for assessment by the Australian Government’s environment minister. These policies, plans and programs usually relate to large scale, complex activities such as urban development programs, fire management policies and water use policies. From a regulatory perspective, the strategic assessment process can assist in reducing red tape and provide long term certainty for local communities, developers and decision makers in the planning process as further approval under the EPBC Act is not required for activities that comply with the plan, policy or program endorsed by the Australian Government environment minister (DSEWPC 2012b) (see box 5.2).

LG is heavily involved in undertaking environmental regulation on behalf of the states. This is due to its role in considering and monitoring environmental outcomes at the local level as required under a range of state government legislation and regulation (appendix F). Based on the responses to the Commission’s survey of LG
, LGs indicated that state laws are the main regulatory tools used to improve environmental outcomes from business activities (Productivity Commission survey of local governments — Environment module 2011‑12, unpublished).
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Strategic assessment of the Perth and Peel regions

	In August 2011, the Western Australian Government and the Australian Government Minister for Sustainability, Environment, Water, Population and Communities announced that a strategic assessment of the Perth and Peel regions of Western Australia would be undertaken in accordance with section 146 of the EPBC Act. This enables the Australian Government environment minister to approve actions under the EPBC Act which relate to an endorsed plan, policy or program.

The strategic assessment will assess the impacts of development outlined in the Western Australian Government policy, Directions 2031 and Beyond — Metropolitan planning beyond the horizon, developed to meet the needs of the growing population in the Perth and Peel regions. This policy guides planning and the delivery of housing, infrastructure and services in the Perth and Peel regions. The strategic assessment will assess a plan for the protection of matters of national environmental significance in the Perth and Peel regions being developed by the Western Australian Government (the MNES plan) to be implemented in conjunction with Directions 2031 and Beyond.

Under the strategic assessment process, following the release of a draft terms of reference and a period of public consultation, the Minister is required to assess the impacts of the policy. If endorsed by the Minister, individual proponents will not be required to seek approval under the EPBC Act as long their actions are undertaken in accordance with the endorsed policy. This provides for greater certainty for local communities, developers and decision makers, such as LG, in the planning process.

To date, there has been uncertainty for decision makers and developers seeking to implement Directions 2031 and Beyond and a lack of clear policy criteria in relation to certain matters of national environmental significance, such as the Black Cockatoo and the Graceful Sun Moth. Endorsing Directions 2031 and Beyond under the strategic assessment process will also provide for clear identification of matters of national environmental significance in the Perth and Peel regions, provide a long term development strategy for the region and remove the need for assessment on a project by project basis.

	Sources: DSEWPC (2012b), WA Department of Environment and Conservation (2011); Lavan Legal (2011).

	

	


Most general LG Acts also require LGs to at least consider the environment in the exercise of their regulatory (and service) functions. The South Australian Local Government Act 1999, for example, requires that its LGs ‘manage, develop, protect, restore, enhance and conserve the environment in an ecologically sustainable manner’. However, in most states, LG environmental responsibilities and obligations primarily come from planning legislation and/or environmental specific legislation.

In addition to its role in monitoring and enforcing state legislation and regulations, LGs in most states have developed local laws to address local environmental issues. For example, Queensland has 69 local laws on the protection of vegetation, 183 on parks and reserves and 155 on the control of pests. New South Wales local requirements are not called ‘local laws,’ but may nevertheless be binding, such as ‘tree preservation orders’ and restrictions on vegetation clearing in local environment plans (local laws and policies in each jurisdiction are discussed in detail in chapter 3). 
LGs also develop environmental strategies or plans specific to their area or incorporate environmental objectives into their broader land use planning frameworks. 

While many of the environmental functions undertaken by LGs could be considered ‘regulatory’, only some are likely to have a direct impact on business. For example, the regulation of activities that can be undertaken on beaches and in public parks and reserves is likely to have a direct impact on a limited range of businesses, such as personal training and some tourism related activities. Nevertheless, given the range of environmental related functions undertaken by LG, business at some point will more than likely have some interaction with LG environment regulation. The impacts of these interactions are discussed below.
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The impact on business

LG interactions with business on environmental regulation tend to occur either in relation to development applications or in response to complaints about a business’s impact on the environment. The trend towards the states handing over the enforcement of environmental compliance to LGs suggests a greater potential impact of such regulation on local businesses (NSW Business Chamber 2007). The Commission’s survey of small and medium size businesses indicates that around 32 per cent of respondents had dealings with LG over the past three years on an environmental protection or pollution matter (Survey of small and medium business 2011). 

This outcome is consistent with the Victorian Competition and Efficiency Commission (VCEC) (2010) which reported that under 30 per cent of businesses interacted with Victorian LGs on environmental protection regulation in the past three years, and that the level of interaction on environmental protection was one of the lowest of the eight regulatory areas which business were questioned about.

Is LG environmental regulation a problem for business?

Although many businesses have dealings with LG in relation to environmental regulation, only 9 per cent of businesses reported that environmental regulation was the regulatory area that had the most impact on their business. 

Similarly in South Australia, a Business SA survey found that ‘environmental issues (such as waste)’ was an area of LG responsibility and regulation that was of least concern. Specifically, fewer than 3 per cent of responding businesses noted this area as being of particular concern to them (sub. 9). The SA Farmers Federation noted that its members generally find that it is not SA LGs which hinder farmers, but rather state government legislation and regulations (sub. 25). 

But LG environmental regulation still matters

While the impacts of environmental regulatory activity by LGs on business overall may be small, they do have potential impacts on certain businesses. Sectors that may be more impacted by LG environmental regulatory activity include agricultural industries and transport and storage. Land developers and environmental tourism operators also reported to the Commission that in their dealings with LG, environmental regulation has impacted on their business. For small and medium businesses, it is predominantly through development controls in LG plans, including zoning, that the majority of environmental compliance issues are encountered (NSW Business Chamber 2007). 

The Brisbane City Council commented that:

Key costs to businesses in Brisbane are most often when work in progress is stopped for offences such as water contamination or the removal of protected vegetation without a permit. The cost to business is then the secondary cost in project delays and associated corrective action to become compliant. (sub. DR64, p. 9)

More generally, business concerns with LG involvement in environmental regulation typically relate to:

· inconsistency in, or lack of, enforcement of regulatory requirements

· confusion over the role of multiple environmental agencies within an area, inconsistent agency boundaries, and overlapping or time consuming negotiations with these agencies

· unpredictable environmental outcomes, or approaches to achieving outcomes, required by LGs as part of development approvals

· environmental implications of neighbouring approved developments

· LG requirements/costs for environmental offsets associated with developments

· single-focus, blinkered objectives of some environmental legislation.

Particular impacts on business and examples associated with specific areas of environmental regulation are discussed later in the chapter.

LG resources for environmental regulation and the impact on business
LGs vary considerably in their capacity (particularly skills and financial resources) to undertake environmental functions. An ALGA survey of LGs indicated that just over half of NSW LGs considered they have a comprehensive or good capacity to take up environmental management initiatives, compared with only around one third of LGs in Victoria, Western Australia, South Australia and Tasmania, a minority of Queensland LGs and only a single Northern Territory LG reporting positively (ALGA 2005). 

Over 80 per cent of LGs surveyed by Municipal Association of Victoria (MAV 2011b) indicated that capacity on environmental management was most limited by a lack of funding for employment of environmental officers and for on-ground actions and projects. These factors were also significant constraints for LGs in other states to undertake or be involved in environmental management initiatives (Haslam, McKenzie and Pini 2007). The Commission’s surveys of LGs indicated that the number of environmental health officers in LGs varied from none in some rural towns in Tasmania and South Australia to 17 in a NSW coastal city, with these officers undertaking a wide range of functions beyond just environmental regulation (Productivity Commission survey of local governments — general survey 2011–12, unpublished).
The implications for business of these capacity constraints are possible delays in having development applications approved due to the lack of LG officers with the necessary skills to undertake the required inspections and assessments. For example, a shortage of LG staff with the necessary vegetation management skills could hold up clearing approvals or weed inspections required in the development application process. 

LG staff hours spent on regulatory functions related to the environment were reported to be generally low compared with other regulatory functions For most environmental regulatory areas, LG staff tend to visit business locations for inspection or monitoring purposes only if they receive a complaint about the business (Environment module 2011‑12). 
LG responses to resource and skill shortages

In response to such resource and skill shortages, certain LGs have formed regional alliances or utilised existing regional structures to share staff resources to undertake environmental management and regulatory functions (resource sharing and LG coordination and consolidation are discussed further in chapter 5). This reduces the range of staff resources and capabilities required by a LG to deal with each and every aspect of environmental management and regulatory responsibility within their LG area. This ‘pooling’ of resources by LGs, particularly where there are a number of smaller LG authorities located adjacent to each other, could provide individual LGs with access to additional skills and resources and reduce the delays on business in respect of environmental approvals. Several examples of LGs in Western Australia sharing staff resources are contained in box 11.3.

	Box 11.3.
Voluntary arrangements by LGs to share staff resources

	A number of LGs in Western Australia have come to arrangements to share staff resources in a number of areas. These cover a range of service areas, including environmental management and regulation. For example, the Western Australian Local Government Association (WALGA) highlighted the following arrangements.

· The Shire of York purchases financial management services from the City of Canning and engineering and planning services from the City of Swan, while providing ranger services to the Shires of Cunderdin, Tammin, Kellerberrin and Beverley and health and building services to the Shire of Quairading.

· The Shires of Carnamah and Perenjori participate in shared delivery of environmental health and building services.

· The Shire of Collie uses planning and engineering services from the City of Canning, environmental health and building services from the Shire of Northam, and ranger services from the Shire of York.

· The Shire of Gnowangerup provides a number of services to surrounding councils including ranger services, environmental health, club development, and septic tank cleaning. It also uses building permit services from the Shire of Narrogin.

	Source: WALGA (2011).

	

	


There are other various cooperative arrangements between LGs in environmental management and regulation. For example, the Goulburn Broken Local Government Biodiversity Reference Group in Victoria managed by Moira Shire Council was originally formed to assist LGs in the region to develop their roadside management plans. It has since developed a much broader focus in regard to biodiversity conservation, native vegetation planning as well as providing training and peer support for LG natural resource management practitioners (Moira Shire Council 2012). Often informal arrangements, such as information sharing and mentoring of recently appointed environment officers across neighbouring LG authorities, also play a role in developing the capacity of LG authorities.

While many already exist, there appears to be greater scope to develop regional alliances or utilise existing regional councils for LGs to share staff resources to undertake environmental management and regulatory functions. This reduces the range of staff resources and capabilities required by a LG authority to deal with each and every aspect of environmental management and regulatory responsibility within their LG area. Sharing staff resources provides individual LGs with access to additional skills and resources that is likely to assist in reducing the delays on business in respect of environmental approvals. 
Examples of such arrangements include the sharing of resources between the City of Canning and the Shire of Collie and the Shire of Northam in Western Australia and the regional alliance of LGs operating under the Goulburn Broken Local Government Biodiversity Reference Group in Victoria. 

Implications of LG funding and expenditure on environmental regulation

In many areas of environmental regulation, the states reported to the Commission that they do not fully fund LG to implement these regulations with some costs being recovered from business by LG. A related issue with funding for environmental management and regulation by LGs is a lack of continuity. Haslam, McKenzie and Pini (2007) reported that inconsistent funding from state and Commonwealth agencies contributed to ‘stop-start’ environmental projects and undermined stakeholder’s confidence in LG’s environmental role and LG capacity to consistently enforce environmental requirements.

LGs indicated to the Commission that environmental regulation is an area in which considerable cost-shifting from state to local governments has occurred over the past decade. The Brisbane City Council said:

A large amount of environmental regulation has been devolved by the Queensland Government to local government over the last decade without providing adequate compensation or the ability to recover the cost of undertaking the devolved regulatory roles. (sub. DR64, p. 8)

Environmental areas in which cost-shifting has been most apparent include waste recycling, native vegetation management and the control of invasive species (SOE 2011, Wild River 2006).

LGs reported to the Commission that they spent around $455 000 (the median reported expenditure) on implementing environmental regulatory responsibilities in 2010-11 — expenditure ranged from $3000 in one rural South Australian LG area to $7 million in one of the state capital cities (Environment module 2011‑12). 

While much of this LG expenditure relates to environmental maintenance of LG land rather than the regulation of business activities, LGs reported to the Commission that, on average, around 37 per cent of expenditure on environmental activities related to business regulation (Environment module 2011‑12). Further, for the majority of environmental regulatory areas (waste management is the exception), LGs do not recover from business the costs of implementing business-related regulation (Environment module 2011‑12). 

State governments increasingly rely on LGs for the on-ground implementation of many of their environmental objectives and yet LG skills and resources to do this are limited. Greater clarity on the availability of state government funding for LG implementation of environmental objectives and ongoing environmental projects may reduce cost shifting.
Issues surrounding the capacity of LG to undertake regulatory functions are discussed in chapter 4.
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Water management

The regulation of water resources includes the regulation of access to and use of water in the natural environment (rivers, lakes and dams); the regulation of stormwater drainage and runoff from developed land; and the regulation of the collection and discharge of treated wastewater and the reuse/recycling of water resources (tanks, grey-water). 

Role of LG in water management
Water is an area in which many LGs both provide a service and have a regulatory role. The extent to which LG is involved in supplying water services, sewerage services and drainage varies between and within jurisdictions. Similarly, LGs’ regulatory role regarding water varies considerably between states and for different regions (urban vs non-urban) within states (PC 2011c). Typically, LGs regulate drainage and stormwater, particularly outside of major city areas, are involved in the retailing of water and wastewater in some jurisdictions, but have little or nothing to do with the regulation of bulk water supplies. In some areas of water regulation, there were differing responses to the Commission’s information requests from state governments and the local government association in that jurisdiction as to which areas LGs were responsible for (table 11.1). 
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Nature of LG regulatory responsibility for water 

	
	Water collection & reuse
	Water quality & monitoring
	Stormwater & drainage
	Wetlands & inland waterways
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	Tasmania
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	(
	■
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	■
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	Northern Territory c
	
	
	
	

	Approval
	
	
	
	

	Monitoring
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( Responsibility indicated by responses from state LG associations. ( Responsibility indicated by responses from state governments. ■( Responsibility indicated by responses from both state LG associations and state governments. a(Only includes responses from state governments. b The Victorian Government and South Australian Governments responded that some LGs had these regulatory responsibilities. c There is no devolved LG responsibility for water in the Northern Territory.
Sources: Productivity Commission survey of state governments (2011-12, unpublished); Productivity Commission survey of LG Associations (2011-12, unpublished).
Responsibility for water is devolved to LGs through the general LG Act (New South Wales), various drainage acts and a public and environmental health Act (South Australia), an environmental Act (Tasmania) or a specific water Act (Victoria, Queensland and Western Australia) (box 11.4). 

	Box 11.4
LG regulation of water

	In NSW, the Local Government Act (NSW) 1993 establishes LG responsibilities for water, wastewater and stormwater services (National Water Commission 2009). Individuals require approval from their LG to install and manage on-site water recycling or wastewater management systems and private sector recycled water schemes also may need approval from LG to install and operate.
Victorian LGs are responsible for the local drains, road networks and street and property drainage in urban areas and all provide stormwater services in regional urban areas (PC 2011c, appendix B). Of most relevance to businesses, stormwater management and water sensitive urban design were selected by many LGs as activities which they see as most assisting in the achievement of sustainability.

In South East Queensland the role of supplying water and sewerage services was recently transferred from individual LGs to three new distribution and retail businesses jointly owned by the LGs (Harman and Wallington 2010). Outside of South East Queensland, LG owned utilities provide water and waste water services (PC 2011c).
In Western Australia, LGs have a role in all aspects of drainage, lot-scale water re-use and quality regulation. For example, LG approval (in addition to that of the Department of Health) is required to establish smaller on-site recycling systems (larger schemes require approval from the Executive Director of Health). LGs are not typically involved (unless they are the proposed licenced service provider, under the Water Services Licensing Act 1995) in the approval and assessment of schemed water services (water supply and waste water treatment).
In South Australia, LG involvement in the regulation of water use is generally limited to stormwater and drainage in urban areas. 

The Tasmanian Government and LGs regulate stormwater, drainage and water quality under the Environmental Management and Pollution Control Act and the Land Use Planning and Approvals Act 1993. Some activities require a permit from LG. The State Policy on Water Quality Management 1997 requires monitoring on compliance with guidelines and permits issued by the EPA and LG authorities.

Northern Territory LGs have no responsibility, under the Local Government Act, for water. The Act only enables a LG to make a regulatory order to mitigate a nuisance or hazard. The example provided in the Act is a LG requiring a landowner to construct a drain to prevent water from draining across an adjoining road.

	Sources: National Water Commission (2009); PC (2011c); Local Government Association websites.

	

	


Scope for excessive regulatory burdens on business

Given the scope of issues included under the broad category of ‘water regulation’, most businesses are likely to be impacted in some way by LGs’ implementation of water regulations. Businesses potentially affected could include:

· primary producers involved in dairying, aquaculture, horticulture and mining — these activities are traditionally significant users of water and/or generate by-products which may affect the quality of water resources for other parts of the local community

· urban uses which are particularly water-intensive, such as concrete operations and road formation contractors

· operators of sites that have large run-off capacity, such as shopping centres and warehouse complexes.

Some potential key costs to business associated with water regulation and the sources of these costs are listed in table 11.2. Some of the costs imposed on business may be necessary in order to bring about regulatory benefits to the local community. 

Table 11.
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Sources of water regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Assessing legislative requirements
· Lack of clarity or duplication in roles of different government agencies

· Additional plans to accompany development applications

· drainage plans – $ cost & time cost

· flood management planning – $ cost & time cost

	Increased business operating costs
	· Capital and labour costs associated with implementing LG requirements for:

· stormwater direction, drainage and runoff

· tanks, water reuse or recycling 

· Inspection and monitoring fees

· Water conservation/management plans

	Lost business opportunities
	· Prohibitions on developing land because of stormwater collection and runoff, existence of water pipes or local drainage (eg. easements) or inundation


While many of these costs are difficult to separately identify, the costs associated with obtaining and submitting to LG additional plans to accompany development applications, and the capital costs associated with implementing LG requirements (such as installation of rainwater tanks) are often more readily quantifiable. However, charging arrangements for these activities often lack transparency and the methods used to allocate costs to developers are frequently not clear. 

Just over a third of LGs that responded to the Commission’s survey indicated that they either partially or fully recover the costs of implementing water regulations from business (Environment module 2011‑12).

Cost recovery in undertaking environmental regulation, such as that for water and water discharge, is applied inconsistently by LG .
The timing in a development process at which information on aspects such as drainage and stormwater management is required to be provided to LG can impact on the usefulness of the information and subsequent business compliance costs. Heine Architects (2011b) reported that some LGs require stormwater management plans and sediment management plans at the development approval stage, but the required information relates to how the construction is undertaken and is generally under the management of the contracted builder, not the architect submitting the plans to LG. This may necessitate costly amendments to plans after construction has begun. 

Plans on environmental aspects of developments such as waste management, vegetation cover and stormwater/drainage are often requested at the initial development application stage, with basic information on these aspects of a development being essentially guess work until a builder is contracted and the initial site preparation has begun.
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To minimise the overall costs of regulation and in order to be useful to both business and local government, any additional environmental plans required with development applications need to be requested by local governments at the appropriate stage of the development rather than requiring all information to be provided at the initial development application stage. 
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Coastal management and sea level rises

One of the main environmental challenges facing coastal LGs is climate change and the related tidal inundation. Around 35 per cent of Australia’s LG authorities have coastline within their LG area and any tidal inundation can affect vegetation, soil and water quality in coastal areas as well as cause damage to developed property. Sea level changes are not expected to be uniform around the Australian coastline. The projections for sea level rise by 2100 vary between Australia’s states from 80 cm in Western Australia to 100 cm in South Australia (National Sea Change Taskforce 2011). 

Role of LG in coastal management
National regulation and guidelines

There is no national coastal policy to deal with climate change and management of the coastal zone, although issues have been recognised at national level — for example through the National Sea Change Taskforce — a national body established in 2004 to represent the interests of coastal councils. There are some national coordination processes for coastal zone management undertaken through the COAG Select Council on Climate Change.
LG regulation 

Coastal zone planning and management are largely a state/territory responsibility, with LG taking a subordinate role. All jurisdictions, except Queensland, rely on their generic LG legislation to enable LGs to regulate coastal management, and all but Western Australia and Northern Territory have specific coastal legislation that additionally confers responsibilities on LGs. Furthermore, every state has some kind of state coastal policy and many have policies for particularly sensitive regions and allow for local variations in such documents by their LGs. The division of roles and responsibilities between various state agencies and LGs varies considerably between jurisdictions (table 11.3). 

Most regulation of the coastal environment relevant to business falls under the local ‘planning’ system and most is related to applications to LG for development or use of coastal land with the day-to-day decision making on these matters also the responsibility of LGs. Specifically, LG is:

· the land manager for many coastal reserves and other coastal buffer areas 
· the main approval body for activities which use water front or foreshore land and, in some cases, coastal estuaries and reserves

· the key decision maker and service provider throughout much of the coastal zone with regard to, provision of waste removal and treatment services, water, and sewerage services, and provision and management of public infrastructure such as roads, recreational areas and parks.
Table 11.
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LG coastal management regulatory responsibilities

	
	Key state legislation
	State policies
	Specific LG coastal regulatory functions
	
	

	
	Planning Act
	LG Act
	Coastal Act
	
	
	LG Actions

	NSW
	(
	(
	(
	NSW Coastal Policy 1997

SEPP 71 – Coastal Protection
	Given state plans, local actions are to consider:

Public access; setbacks; visual amenity; hazard management; coastal protection through stormwater interception; erosion control/remediation
	Approval

Enforcement

Referrals

	Vic
	(
	(
	(
	Victorian Coastal Strategy

Coastal Spaces

Victorian Local Sustainability Accord
	For land above low water mark, LG is responsible for planning; building control; approval of waste disposal systemsa
	Approval

Monitoring

Enforcement

Appeals

	Qld
	(
	(
	(
	Qld Coastal Plan
-  State Policy for Coastal Management-  SPP 3/11: Coastal Protection
	Day-to-day land use planning
	

	WA
	(
	(
	(
	State Planning Policy No 2.6: State Coastal Planning Policy; SPP 2.6 Guidelines
	Foreshore reserves; specific area plans detailing setback and permitted uses; stormwater management
	Approvals

Monitoring

Enforcement

	SA
	(
	(
	(
	Our seas and coasts

State planning strategy

Coast Protection Board Policy Document 2002
Estuaries policy & action plan
	LG has ‘care, control and management’ of its coast and can enact bylaws
	Approval

Monitoring

Enforcement

Appeals

Referrals

	Tas
	(
	(
	(
	State Coastal Policy 1996
	Coastal zone planning; permits for activities which impact on coastal zone (incl. domestic sewerage treatment)
	Approval

Monitoring

Enforcement

Appeals

Referrals

	NTb
	(
	(
	(
	Top End Regional Organisation of Councils Policy on the Protection of Darwin Harbour and its Coastline, 1999
	Municipal LGs – foreshore protection; stormwater drainage; litter control

Shire LGs – coastal infrastructure (barge landings, ramps, storm water, vegetation control)
	Monitoring


a(For some LGs around Port Phillip Bay, planning schemes extend seaward about 600m from the low water mark. The land use planning responsibilities of LG therefore extend over near shore waters beyond the LG boundary. b Coastal management by Northern Territory LGs is undertaken as part of good governance of the coastal area rather than a regulatory responsibility under the Local Government Act.
Sources: Productivity Commission survey of state governments (2011-12, unpublished); Productivity Commission survey of LG Associations (2011-12, unpublished); ALGA (2006a).
To a varying extent across the states, LGs may be required to take into account the potential effects of climate change in the planning and management of coastal development. LGs may also be required to consider the likely impact of coastal processes and coastal hazards on development and likely impacts of developments on coastal processes when preparing local plans and assessing DAs to carry out development on coastal land. For example, NSW Coastal Policy 1997 seeks to prioritise natural processes in the management of the coastal zone while State Environmental Planning Policy (SEPP 71) obliges LGs to consider impacts of coastal processes and hazards in their local plans and in assessing applications for development on coastal land (Bonyhady and Christoff 2007; Durrant 2010). MAV (2011b) reported that, for Victorian LGs with coastal frontage, coastal management is a high to medium priority environmental issue. 

A survey of coastal LGs for the National Sea Change Taskforce’s report into planning for climate change adaptation in coastal Australia, found that nearly 90 per cent of respondents had commenced action to change planning controls or intended to make changes in the near future. Also, nearly half of the survey respondents reported that their LG had undertaken a study or formal climate change risk analysis (Gurran et al. 2011). Ultimately (and often regardless of state policy), the priority given to natural processes versus development varies from LG area to LG area reflecting local values and priorities. 

For example, the Byron Shire Council has implemented a planned retreat strategy to coastal management. This aims to enable natural processes to take place without undertaking engineering works to counteract these processes and the retreat of development and infrastructure in the face of coastal erosion (Byron Shire Council 2011b). In contrast, the Gold Coast City Council has a long commitment to undertaking coast works to protect the coastline including construction of the A-line seawall parallel to the beach, sand by-passing, dune nourishment and dredging (Gold Coast City Council 2011).

Despite the importance of coastal management and the mounting pressures from climate change, population expansion and the desirability of coastal space, the capacity of many coastal LGs to regulate and manage their coastal resources is limited (PC 2012b). The House of Representatives Standing Committee on Climate Change, Water, Environment and the Arts concluded that LGs were critical to coastal management, but that:

… capacity building, as well as increased resourcing, is urgently required to improve local government’s ability to manage the coastal zone effectively. It was noted that many councils are struggling to attract and retain staff that have enough knowledge and experience to manage their coasts. Without technical support at the state level for these council officers many poor decisions can be made … without local government involvement, no cooperative coastal management strategy could succeed. (2009, pp. 258, 268)

Scope for excessive regulatory burdens on business

The main businesses affected by LG coastal management regulation are likely to be:

· construction/development businesses

· hotels/restaurants/tourist operations in foreshore locations — including boat waste disposal and vehicles and tourist activities on beaches.

Some potential key costs to businesses associated with coastal regulation and the sources of these costs are listed in table 11.4. 

Table 11.
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Sources of coastal regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Uncertainty due to inconsistency (over time and between LGs) in requirements for coastal land
· Assessing legislative requirements, local plans and council sentiment on coastal development
· Lack of clarity or duplication in roles of different government agencies
· Plan approval and environmental studies – $ costs & delay costs

	Increased business operating costs
	· Capital and labour costs associated with implementing LG requirements for developments to withstand natural coastal conditions and/or support improvements in coastal environments 
· Inspection and monitoring fees

	Lost business opportunities
	· Prohibitions on developing land and/or protecting existing coastal developments 


Many of these sources of costs are derived from planning or building requirements, which may provide other benefits to the local community. For example, some LGs in South Australia and Western Australia build protective coastal buffers into their planning schemes (Glaetzer 2011). For developers, this means that there must be 100 metres of foreshore in front of a development in order to get LG approval. Where this buffer is not available on public land, developers would potentially be unable to develop their land within 100 metres of the foreshore. The cost of some of these planning and building related requirements are detailed in PC (2011b) and in chapter 7 of this report.

Business groups have also noted inconsistencies in LG treatment of existing developments compared with new developments in coastal areas, which can increase the uncertainty for developers in these areas. The HIA commented that LGs:

… view planning decisions in areas identified as potentially affected by sea level rise as future liability risks, albeit 40 years or more into the future. With a preference to zero (liability) risk, councils are starting to apply more stringent, higher sea level rise scenarios on new development when compared to existing development. (sub. 34, p. 14)

This uncertainty appears to be a result of a lack of clarity as to the roles and responsibilities of LG in managing the risks of climate change and the uncertain legal liability facing LGs in implementing changes to planning and development plans and controls to adapt to rising sea levels. In addition, LGs face capacity constraints in this area.
Gurran et al. (2011) noted that LGs in parts of coastal Australia approve hundreds of millions of dollars’ worth of building approvals without a clear statutory framework for considering potential climate change. Many LGs have expressed concern as to their legal liability in making planning decisions in regard to development on coastal land. For instance, Glaetzer reported that Tasmanian LGs are, ‘too scared to implement new coastal planning schemes because they fear being sued’(2011, p. 1). Some LG’s consider they are in a ‘no win situation’. If they limit development on coastal land they may be subject to legal action from developers and if they do not place limits on this development they could be faced with greater legal liabilities in the future.

There have been reports of developers and property owners — faced with restrictions on developing existing land holdings and declines in the value of existing properties — proposing legal action against changes to LG’s planning and development controls to deal with future rises in sea levels (Sydney Morning Herald, 6 March 2012). As a result, LGs face increased costs from obtaining legal advice, and in some cases defending planning decisions, meeting insurance premiums as well as building coastal protection works (Gurran et al. 2011).

In its draft report on Barriers to Effective Climate Change Adaptation (PC 2012b), the Commission found that uncertainty surrounding legal liability was hindering LG from adapting to climate change (see box 11.5). 
The Commission recommended that state and Northern Territory governments clarify the legal liability of LG regarding climate change adaptation matters and the processes required to manage that liability. It also recommended that state and Northern Territory governments clarify the roles and responsibilities of LG in adapting to climate change and publish a comprehensive list of laws which delegate regulatory roles to LG. 

	Box 11.5
Barriers to LG in adapting to climate change risk

	In its draft report on Barriers to Effective Climate Change Adaptation the Commission identified several barriers facing LG in adapting to climate change risk.
· The roles and responsibilities of local government are not particularly clear — these include responsibilities for managing the risks of climate change, especially in the areas of land‑use planning and emergency management, but also extend to many areas beyond adaptation. As a first step to clarifying these roles and responsibilities, state and territory governments should compile and publish a comprehensive and up‑to‑date list of laws that impose responsibilities on local governments.

· Local governments have capacity constraints — shortages of professional and technical expertise, and financial constraints, are preventing some councils from planning for climate change and implementing effective adaptation actions. There is also inadequate information and guidance to support local government decision making — a large volume of guidance material is currently provided to councils to assist them to make decisions about adaptation, but this does not appear to be meeting the requirements of some councils.
· Legal liability concerns are hindering adaptation for many local governments — for instance, some councils are reluctant to release information on the vulnerability of properties to climatic events because they are concerned that this could negatively impact on the value of some properties or lead to legal disputes. In other cases, it may be perceptions about legal liability that are hindering effective adaptation, rather than the underlying legal arrangements themselves.

	Source: PC (2012b).

	

	


The Commission (PC 2012b) also noted examples of LGs undertaking climate change risk and vulnerability assessments. For example, Redland City Council in Queensland developed an adaptation plan covering the period 2010–15 in response to an assessment of the climate change risks facing its local area. Specific actions included further analysis of risks, updating bushfire mapping and management plans, and investigating options to manage risks, including ‘planned retreat’. Clarence City Council in Tasmania has adopted a risk management approach to addressing climate change in land‑use planning decisions, including the use of ‘triggers’, where approval for development is given until a predefined event occurs.

A risk management approach to the implementation of environmental regulation is likely to reduce unnecessary regulatory burden on some businesses. Although risk management has been used more consistently in other areas of LG environmental regulation, such as charges for waste disposal which relate to the type of business and/or the nature of waste, some coastal LGs have adopted a risk management approach to manage the regulation of coastal areas prone to future sea level rises.
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There is scope to reduce the regulatory burdens on business through the use of risk management by local governments in managing the regulation of development in coastal areas prone to sea level rises and tidal inundation. 
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Vegetation and weed control

Vegetation and land cover regulation encompass a very broad range of topics — bushfire protection; land clearing (including vegetation preservation, fragmentation of native species, biodiversity, and soil and water impacts); invasive species (including fungi, pest animals and weeds); and allowable land uses (such as mining, forestry, agriculture and urban developments). The discussion of LG regulation of vegetation and land cover in this chapter has been narrowed down to those areas identified to the Commission during consultations as being most likely to impact on the largest range of businesses — specifically the focus here is on regulations related to weeds and pests and regulations related to land clearing. 

Role of LG in vegetation and weed control

The range of LG responsibilities in respect of vegetation management varies across states. In some areas of vegetation management, there were differing responses to the Commission’s information requests from state governments and the local government association in that jurisdiction as to which areas LGs were responsible for (table 11.5).
All states have specific legislation which lists declared noxious weeds and animal pests and details the related management practices that are required. The state agency with primary responsibility is typically either an agriculture department or an environment department. All jurisdictions produce lists of weeds and pests and LGs form their own additional lists targeting particular weeds and pests. Control of weeds and pests is an area that LGs both perform functions on council-owned land and regulate the activities on private land. The states vary somewhat in the range of responsibilities afforded to their LGs (box 11.6). 
Table 11.
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Nature of LG vegetation management regulatory responsibility

	
	Reserves & picnic areas
	Biodiversity & vegetation
	Other landcare
	Pest animals & plants
	
	

	New South Wales
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	(
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	(
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	(
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	Western Australia
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	■
	(
	■
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	Monitoring
	■
	(
	■
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	Enforcement
	■
	(
	■
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	South Australia
	
	
	
	
	
	

	Approval
	■
	(c
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	■
	(c
	
	(
	
	

	Enforcement
	■
	(c
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	Appeals
	■
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	Tasmania
	
	
	
	
	
	

	Approval
	
	(
	
	
	
	

	Monitoring
	(
	■
	
	
	
	

	Enforcement
	(
	(
	
	
	
	

	Appeals
	
	(
	
	
	
	

	Northern Territorya
	
	
	
	
	
	

	Approval
	
	
	
	
	
	

	Monitoring
	(
	(
	(
	(
	
	

	Enforcement
	(
	
	
	
	
	

	Appeals
	
	
	
	
	
	


( Responsibility indicated by responses from state LG associations. ( Responsibility indicated by responses from state governments.  ■( Responsibility indicated by responses from both state LG associations and state governments a Only includes responses from state governments. b The Victorian Government responded that some LGs had these regulatory responsibilities. c The SA Government responded that LGs only have responsibility in terms of significant trees in defined urban areas.

Sources: Productivity Commission survey of state governments (2011-12, unpublished); Productivity Commission survey of LG Associations (2011-12, unpublished).
	Box 11.6

State and local government regulation of weeds

	New South Wales: The Noxious Weeds Act 1993 is administered by the NSW Department of Primary Industries, with 128 Local Control Authorities responsible for implementing the Act on private lands. The LCAs are usually (but not always) either the LG for the area or a special purpose county council. Weeds are declared on a Local Control Authority basis and with some LCA boundaries not lining up with LG area boundaries, declarations for the same noxious weed can vary across the State and within a LG area.

Victoria: The principal legislation is the Catchment and Land Protection Act 1994 (CaLP Act). The CaLP Act is administered by the Department of Sustainability and Environment who employ Pest Management Officers through the Department of Primary Industries to enforce provisions of the CaLP Act. There is also provision under the Local Government Act 1989 for LGs to enact local by-laws targeting specific weeds. In addition, Victoria has also declared certain plants as Noxious Aquatic Species under the Fisheries Act 1995.

Queensland: The Land Protection (Pest and Stock Route Management) Act 2002 (LPA) and the Land Protection (Pest and Stock Route Management) Regulation 2003 provide legislative measures to manage pests and address the impacts they may have. While these legislated pest provisions are administered by the Queensland Government, all landowners are required to control declared pest plants consistent with guidelines and LG area pest management plans and the Queensland Weeds Strategy 2002–06. Under the Local Law provisions, a LG can declare any plants not declared under the LPA and enforce their control. 
Western Australia: The principle legislation is the Agricultural and Related Resources Protection Act 1976 and the Biosecurity and Agriculture Management Act 2007. This legislation is administered by the Department of Agriculture and Food. Regional Advisory Committees advise the Department on weed and other protection issues within WA. The State’s quarantine responsibilities are handled by the Western Australian Quarantine Inspection Service operating within the Department of Agriculture and Food. Related legislation is the Plant Diseases Act 1989. This Act is concerned primarily with pests and diseases. In addition to declared plants under the Agricultural and Related Resources Protection Act 1976, there is also provision for a shire council to prescribe any plant, other than a declared plant, as a pest plant within its municipality.

South Australia: The Natural Resources Management Act 2004 is administered by the Department of Environment and Natural Resources and implemented throughout the State by Natural Resource Management authorities; these may be the eight regional Natural Resource Management Boards or their subsidiary Natural Resource Management groups set up at the local level. Natural Resource Management authorities employ regional Authorised Officers to inspect properties and regulate matters related to prescribed plants. LGs only have an indirect role in the issuing of vegetation hazard orders under the Local Government Act 1999 and fire prevention orders under the Fire and Emergency Services Act 2005.
Tasmania: The Weed Management Act 1999 is administered by the Department of Primary Industries, Parks, Water and Environment and provides for the appointment of LG officers as weed inspectors. 

Northern Territory: The Weeds Management Act 2001 is administered by the NT Department of Natural Resources, Environment, the Arts and Sport. There is little role for LGs.

	

	


Land clearing is regulated at all levels of government in Australia. At a Commonwealth level, the EPBC Act has been applied to control land clearing.
 However, most legislation which directly regulates land clearing is at a state level. Land clearing controls differ substantially between, and in some cases within, jurisdictions with little uniformity in either the approach or substance of these laws. 
Clearing which is regulated tend to relate to forestry, cropping, grazing or urban development. In most jurisdictions, there are threshold levels set, above which some form of approval is required. Justifications for approval of land clearing typically include some building works, fire breaks, fuel reduction, fencing materials, tracks, fence lines, scientific study, mining, and some existing use rights such as grazing. The basis of land tenure (freehold versus leasehold) and land use zones are also bases for differential treatment with respect to land clearing regulations. 

LGs in all states have some control over land clearing — usually through their local planning processes, but often through additional, clearing-specific controls. As a result of increasing population pressures in both capital and regional cities, controls over urban land clearing have also become more complex for LGs as they seek to provide more land for urban growth (box 11.7). 

Increased community focus on environmental issues as well as the recognition of the important role of remnant native vegetation in supporting vulnerable and declining species has translated to increased demand for preservation of natural vegetation. Opposing this are the development pressures on vegetation to accommodate expanding population needs. LGs are often at the ‘coal face’ in weighing up community environmental demands against development pressures.
	Box 11.7
State and local government regulation of land clearing

	New South Wales: Clearing vegetation of all types is highly regulated in NSW. The Native Vegetation Act 2003 (NV Act) and the Native Vegetation Regulation 2005 ended broad scale land clearing (the Act does not apply to urban land or to clearing which is authorised under other legislation). To clear land, a landholder may either apply to LG for development consent or submit a draft property vegetation plan (PVP) to the catchment management authority for approval. A PVP identifies areas which may be cleared, which vegetation must be kept as an offset and what the cleared land may be used for. The plan is voluntary, but once made, it is binding on current and future owners (up to 15 years), even if the land is subsequently rezoned and excluded from the NV Act.
The NV Act does not override or replace any requirement to obtain consent from a LG where an LEP requires approval for the clearing of native vegetation. Similarly, a development approved by LG may still require approval under the NV Act. 

In urban areas, LGs use ‘tree preservation orders’, LEP and Development Control Plan restrictions, and SEPP 19 ‘Bushland in Urban Areas’ to regulate vegetation clearing. Typically, under a tree preservation order, land users must obtain a permit to cut, lop, prune or remove a tree that is more than a certain height. In general, LGs can impose any conditions seen appropriate on the granting of such permits. Under SEPP 19, bushland which is zoned or reserved as public open space cannot be disturbed without development consent from the LG.

Victoria: Under the Planning and Environment Act 1987, LG’s administration of native vegetation regulation includes pre-application consultation, assessment, approval, monitoring and enforcement. Landholders wanting to clear, destroy or lop native vegetation (including dead vegetation) generally must have a planning permit from their LG. Proposals which need technical expertise are generally assessed by the state Department of Sustainability and Environment (DSE), rather than by LG. However, some LGs have signed ‘referral agreements’ with DSE that allow some applications that would otherwise be referred to DSE to be assessed by the LG only. 

Victoria's 2002 Native Vegetation Management — A Framework for Action aims to achieve a net gain in the extent and quality of native vegetation, with a priority on avoiding clearing. The scope for an applicant to provide an appropriate vegetation offset is one factor that must be considered by LG or DSE in deciding applications for vegetation removal.
Queensland: The clearing of native vegetation on freehold and leasehold land in Queensland is regulated by the Vegetation Management Act 1999 and the Sustainable Planning Act 2009 (the VM framework). The VM framework guides what clearing can be done, and how it must be done. A permit system for clearing operates through the Sustainable Planning Act 2009, by defining clearing of vegetation as ‘development’. The Vegetation Management Act 1999 prescribes the mapping products that identify regulated vegetation, the conservation status of the ecosystems and what applications can be applied for a permit. 
Although clearing may be exempt under the vegetation management framework, landholders must check with a number of authorities about obligations under other legislation (including water, soil conservation, heritage, coastal management, fisheries, planning and LG by‑laws).

	(continued next page)

	

	Box 11.7
(continued)

	Western Australia: Land clearing is regulated by the Environmental Protection Act 1986 (EP Act) and the Environmental Protection (Clearing of Native Vegetation) Regulations 2004. Clearing of native vegetation is an offence unless a permit is obtained or an exemption applies as set out in Schedule 6 of the EP Act or Regulation 5 of the Native Vegetation Regulations. The Act provides for two types of permits — an area permit (for a defined area for a default period of 2 years) and a purpose permit (range of areas for a default period of 5 years). In the Perth Metropolitan region, the Bush Forever policy provides a policy overlay which needs to be taken into account in any change to land use.
South Australia: South Australian legislation protects all native vegetation and requires all clearance to be approved, including removal of individual plants and even damage to individual plants. The Native Vegetation Act 1991 and the Native Vegetation Regulations 2003 outline the management of native vegetation on all private and public land in South Australia. Landholders must apply for approval before performing any activity that could cause substantial damage to native plants. In some cases, landholders must show that they plan to offset clearance by conducting restoration or other works that will provide a significant environmental benefit. The Act is administered by an independent statutory body — the Native Vegetation Council. This Council determines applications for consent to clear and, under the Act, requires consideration to be given to balancing primary production requirements with environmental protection.
Tasmania: The Forest Practices Act 1985 covers most activities that involve clearing more than one hectare of trees or clearing on vulnerable land and also covers 'clearing and conversion' of threatened native vegetation communities (including non-forest communities such as wetlands, scrub and grasslands). 

There is no specific land clearing legislation to control non-forestry related clearing. Some LG planning schemes include vegetation clearance controls, and most development applications require identification of vegetation that will be removed as part of the development. However, for the most part, clearing on private land (particularly if it is less than one hectare and not ‘vulnerable land’) often needs no planning approval, as approval need only be sought to undertake a new development or expand an existing development. Some LGs, generally in urban areas, maintain a ‘Significant Tree register’ and approval is required to remove or damage these trees.

Northern Territory: Clearing in the Northern Territory is regulated, primarily in the more settled areas around Darwin, by the Planning Act (as clearing constitutes development). Landholders are required to obtain a permit to clear more than one hectare of native vegetation. Pastoral leases are subject to clearing controls under the Pastoral Land Act. The objective has not been to stop clearing, but to ensure that it occurs in a sustainable manner (PC 2004b).

	

	


Scope for excessive regulatory burdens on business

There is a range of potential burdens placed on business from LG regulation of vegetation and weed control. Some potential key costs to businesses associated with regulation of vegetation and land clearing and their sources are listed in table 11.6. 

Table 11.
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Sources of vegetation and weed control regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Assessing legislative requirements
· Charges for inspections or use of private consultants

· Lack of clarity or duplication in roles of different government agencies

· Additional plans to accompany development applications

	Increased business operating costs
	· Delays in processing clearing application

· Negotiating and funding environmental offsets

· Inconsistency in treatment of certain environments

	Lost business opportunities
	· Prohibitions on developing land because of vegetation and clearing controls


Key impacts of this regulation on business raised in submissions and Commission consultations were varied and included:

· uncertainty as to which government has responsibility for weeds and pest control and inconsistency in regulating access to roadside environments 

· in Victoria, the Commission was advised during consultations that it is often unclear as to whether responsibility for weeds and pest control on roadsides lies with LG or a state department 

· in South Australia, where unmade road reserves border farmland, some LGs allow farmers access to these reserves whereas other LGs require permits to be sought or generally deny access (sub. 25).

· delays in processing applications for vegetation clearing or weed inspections, and multiple levels of approvals required

· Indigo Shire Council (Victoria) reported that councils receive applications for assessment and approval for lopping, removal or destruction of native vegetation, refer these to DSE and then get them back again to prepare a permit and issue to the applicant. This process can result in unnecessary delays for business.

· NSW Farmers Association noted jurisdictional overlap in the implementation of the Native Vegetation Act 2003 with LG able to override permissions granted under the Act (sub. 23). 

· The Brisbane City Council agreed that the processing time for applications dealing with vegetation was a burden for business and the multiple layers of regulatory control created confusion for business (sub. DR64).

· negotiating and funding of environmental offsets associated with land clearing

· Businesses reported to VCEC (2009) that around 60 per cent of the total costs of complying with native vegetation obligations are associated with negotiating and funding offsets. To address the cost, uncertainty and delays associated with meeting offset obligations under the current native vegetation regulations, VCEC recommended that the Victorian Government should remove the capacity for LGs to fragment offset markets by imposing additional conditions on offsets when the Native Vegetation Regulator has specified the offsets to be provided in its advice on planning applications. 

· Campion (2011) reported that Lake Macquarie City Council has a requirement for property owners who clear half a hectare or want to cut down more than 10 trees on their land to purchase another property within the LG area with the same type of trees as those to be felled.

· inconsistency in enforcement of environmental regulations and unusual LG requirements

· Indigo Shire Council stated that for many businesses, there is little incentive for environmental protection as there is little or no enforcement. LGs are responsible for the administration of the native vegetation provisions under the Planning and Environment Act 1987 which requires pre-application consultation, assessment, approval, monitoring and enforcement. Limited resources within LG lead to little or no monitoring and enforcement of any breaches occurring (Indigo Shire Council 2009, p. 2).

· The Victorian Farmers Federation reported to the Commission regarding clearing permit processes in Victoria that:

The regulations appear to vary significantly from shire to shire, and region to region, depending on the way in which Department personnel or shire planners are willing to interpret them. (Victorian Farmers Federation 2003, p. 11)

· GHD (sub. 19) and Nekon (sub. 24) noted the instance of a Tasmanian LG requiring, as conditions to its approval of a development application, that the applicant make all reasonable attempts to relocate roses on its property, provide a report by a suitably qualified horticulturist and submission of a detailed management plan to LG. 
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There is scope to reduce the regulatory burdens on business by clearly delineating responsibilities between local governments and the often large range of state agencies with environmental responsibilities. While the boundaries of responsibility usually appear to be clear to local governments, there is some evidence of duplication in information requirements placed on business, for example, in relation to land clearing applications. 

There are also differences in the fees LGs charge for inspections and reports on matters such as tree/vegetation significance and removal and weed cover or treatment. The cost of inspections for weed cover or treatment and to remove or lop trees for a selection of LG areas are detailed in table 11.7. The variability in these fees may indicate the costs incurred in undertaking these inspection in different locations vary and/or that a portion of these costs imposed on landowners could be considered beyond that which is necessary to achieve the desired regulatory outcomes. 
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Selected LG charges for the vegetation regulatory functions

	LG Authority
	Weed inspection charges (per hour)
	
	
	LG Authority
	Tree removal and/or lopping inspection charges

	Shoalhaven (NSW)
	$86.60
	
	
	Wollongong (NSW)
	$62.00

	Bland 
(NSW)
	$75.00
	
	
	Gawler
(SA)
	$87.00

	Charters Towers (Qld)
	$110.00
	
	
	Blacktown
(NSW)
	$50.00 (1 to 10) $95.50 (<10 trees)

	Western Downs (Qld)
	$83.00
	
	
	Break O’Day
(Tas)
	$60.00

	Whitsunday
(Qld)
	$115.00
	
	
	Maroondah
(Vic)
	$75.00 (1 tree) $25.00 (per additional tree up to a max of $200.00)

	Gladstone
(Qld)
	$95.00
	
	
	Pittwater
(NSW)
	$60.00 (1 tree) $80.00 (2 to 4 trees), $120.00 (5 to 9 trees), < 10 trees $200.00. Onsite appointment $60.00 


Sources: LG websites.

In the Commission’s survey, LGs reported that vegetation and weed regulation is an area of environmental regulation in which implementation is more likely to involve visits to businesses. Nevertheless, most LGs reported that they typically visit a businesses for vegetation or weed regulation purposes only when a complaint is received. Furthermore, the costs of LG regulatory work in this area are generally not fully recovered from businesses (Environment module 2011-12). 
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Waste management

Role of LG in waste management
Waste management has been a function of LGs in Australia since their creation. While many LGs still provide a waste collection/treatment service, such as those in Western Australia, most LGs have transitioned in recent decades away from the role of collector and disposer of rubbish to that of enforcing waste management regulation in pursuit of environmental objectives and targets. 

While the Australian Government does not directly regulate waste management (except where international treaties are involved, most notably for radioactive waste), Australia’s environment ministers endorsed the National Waste Policy in 2009 and its implementation plan in 2010. The policy aims to reduce the amount of waste for disposal, manage waste as a resource and ensure that waste treatment, disposal, recovery and reuse is undertaken in a safe, scientific and environmentally sound manner over the period 2010 to 2015. 

For the most part, LG’s role in waste management is one of monitoring and enforcement of requirements (table 11.8). LG is still involved in operating and managing landfill sites and also has a role in regulating the location of private landfill sites through zoning and planning — the relatively small number of private landfill sites mainly receive specialised waste with the majority being construction and demolition waste (Queensland Department of Environment and Resource Management 2011). MAV (2011b) reported that across Victorian LGs, resource recovery and waste management is the most supported and best resourced of environmental issues as it is backed by policy, has dedicated resources and political support and monitoring and reporting activities.

Table 11.
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Nature of LG waste management regulatory responsibility
	
	Approval
	Monitoring
	Enforcement
	Appeals
	Referrals
	
	

	NSW
	(
	(
	(
	(
	(
	
	

	Vic
	(
	(
	(
	(a
	(a
	
	

	Qld
	(
	(
	(
	(
	(
	
	

	WA
	(
	(
	(
	(
	(
	
	

	SA
	(
	(a
	(a
	(a
	(
	
	

	Tas
	(
	(
	(
	(
	(
	
	

	NT
	(
	(
	(
	(
	(
	
	


a Some LGs.
Sources: Productivity Commission survey of state governments (2011-12, unpublished); Productivity Commission survey of LG Associations (2011-12, unpublished).
Most states and many LGs have developed waste reduction policies or strategies and some (such as Victoria and South Australia) refer to ‘zero waste’, although not as an actual, or feasible, target. For example, the Office of Zero Waste in South Australia is seeking to reduce waste by 35 per cent by 2020 with a milestone of 25 per cent by 2014. This strategy includes assistance to LGs in developing regional waste management plans and improvements to their kerbside recycling collection systems (Zero Waste SA 2012). 

To support implementation of these strategies, many LGs have landfill bans in place for a variety of waste types such as e-waste, concrete and tyres. These bans supplement state level bans on a range of wastes including hazardous waste, vehicles and electrical equipment. LGs in some jurisdictions, such as Queensland and Western Australia, are also involved in the regulation of littering and dumping through local laws and under state legislation.

The majority of LGs in each state reported to the Commission that waste management is an environmental regulatory area of high to medium importance to them. Partly driving this importance are an increase in national and state government requirements for waste management in recent years (for example, management of landfill sites) and the cost-shifting to LG that has accompanied some of these requirements (such as waste recycling) (SOE 2011). 

The Productivity Commission inquiry into waste management found that some LGs were finding it difficult to fulfil their waste management responsibilities (PC 2006c). The Commission recommended that state and territory governments should consider shifting the responsibility for waste disposal and resource recovery from LG to appropriately constituted regional waste authorities, particularly in large urban centres where LGs did not have sufficient scale or resources to handle these roles.

In all jurisdictions, businesses producing liquid trade waste are required, under state legislation, to obtain approval from the operator of the sewerage system to discharge waste into the sewerage system. In most of New South Wales and Queensland (outside of the major population centres), the approval body is usually the relevant LG. In other states (and in Sydney and South East Queensland), it is generally a local/regional water utility (see PC 2011c for a listing of waste water utilities in each jurisdiction).

Scope for excessive regulatory burdens on business
Businesses likely to be impacted by waste regulation include those generating:

· large volumes of waste, such as construction businesses, some primary production (such as dairies) and some industrial sites
· liquid trade waste that poses a risk for the environment, such as mechanics and service stations, some industrial sites, restaurants and food premises, hairdressers and dentists.

Businesses with the largest waste disposal requirements or with waste in certain categories of hazard, are generally regulated at a state rather than local government level. For the remaining smaller businesses and those with less hazardous waste, waste disposal charges imposed by LGs apply. These include:

· charges to use landfill sites

· charges to put liquid trade waste into sewerage systems, plus application, monitoring and inspection fees in a number of jurisdictions.

Some of the potential key costs to businesses associated with LG waste management regulation and their sources se are listed in table 11.9.
Table 11.
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Sources of waste management regulation costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Lack of clarity or duplication in roles of different government agencies

· Additional plans to accompany development applications

· waste management plans

· conditions on planning or building permits

	Increased business operating costs
	· Landfill levies and fees

· Applications for the transport of waste products

· Inconsistent and punitive enforcement

	Lost business opportunities
	· Prohibitive costs on establishing new businesses and building development due to waste disposal fees and levies


LGs reported to the Commission that waste management is a key environmental regulatory area in which cost recovery occurs. Specifically, around 77 per cent of LGs reported that the costs of implementing waste regulations are recovered, at least in part, directly from business (Environment module 2011‑12). 

Landfill levies and charges for waste disposal are used to curb waste levels and recover costs. All states, except Tasmania and the Northern Territory, have a landfill levy (although Tasmania allows for LGs to apply such levies). These levies also vary within jurisdictions, usually between metropolitan and non-metropolitan areas, with a higher levy/charge applying to metropolitan areas.
These levies are usually collected by LG on behalf of their state (Hyder Consulting 2011). These activities involve revenue collection on behalf of the states rather than LG regulation. 

LG imposed charges for the disposal of general commercial and domestic waste vary substantially between LG areas — where applicable these charges include state government landfill levies (table 11.10). As charges usually relate to the type of waste, hazardous waste, such as asbestos, incur higher disposal fees. In some areas, LG waste facilities are fully funded through residential rates and offer free disposal for locally-sourced construction and demolition waste material. 
Table 11.
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Waste disposal charges for selected LGs

	LG Authority
	Per vehicle/ small amount
	General commercial waste
	Per car tyre

	Maitland City Council (NSW)
	$17.00 per car/station wagon
	$178 per tonne 


	$4.00

	Waratah Wynyard Council (Tas)
	$7.50 per car/station wagon
	Trucks < 5  tonne GVM $165.00

Trucks 6–12 Tonne GVM $660.00

Trucks 13–16 tonne GVM $990.00
	$7.50

	Rural City of Wangaratta (Vic)
	$5.00 (.05 m3 to 0.125 m3)

$10.00 (0.125 m3 to 0.25 m3)

$20.00 (0.25 m3 to 0.5 m3)


	$40.00 per m3
	$5.00

	Rockhampton Regional Council (Emu Park) (Qld)
	$5.00 per car boot/station wagon
	$73.98 per tonne (if weighbridge available)

$36.98 per m3 (if weighbridge not available)


	$5.00

	Northern Midlands Council (Tas)
	$5.00 per car boot/station wagon
	$35 per m3 

$70.00 (compacted)
	$5.00

	Shire of Irwin (WA)
	$15.00 minimum charge
	$50.00 per m3
	$4.60

	Litchfield Council (NT)
	Free for residents (a minimum charge of $15.00 applies for non-residents)
	$120 per tonne (unsorted waste)
	


Sources: LG websites.
Some other costs that may be incurred by business relate to waste generation rather than to waste disposal. These include: 

· preparation of waste management plans (WMPs) to accompany development applications 

· LG conditions on planning or building permits relating to waste disposal or management on site 

· applications for the transport of waste through some LG areas. 

Businesses are generally negative in their views on the benefits of WMPs, given the effort required for their preparation and the practicalities of compliance. Hardie et al. (2007) surveyed 21 firms across New South Wales, Queensland, Victoria and ACT on waste management in the commercial construction sector. The survey found that:
· none of the interviewees reported an effective process of monitoring WMPs by local councils and 39 per cent of respondents reported that WMPs were not monitored at all in any effective way
· most LGs have produced their own preferred format of WMP to be submitted with an application for development approval and there is little consistency in format or content required. 
Similarly, Heine Architects reported:

Most if not all Councils require a Waste Management Plan, which is a detailed document that is completely useless — regardless of what information is put in it, there is no reference to it in the DA conditions and it makes no difference to what happens on the site during construction. Councils could simply condition DAs such that all waste is to be disposed of at licensed tips, materials that can be recycled are recycled etc, saving countless hours work in preparing Development Applications. Ask yourself how many DAs are prepared across NSW in a year and multiply that by at least one wasted hour for each one …
No Architect that I have met is capable of preparing them. I have in the past filled out waste management forms giving quantities of waste that are quite ridiculous, and they are never queried by Council. (2011a, p. 4)
HIA reported that restrictions on waste management collection on building sites (such as those contained in WMPs or as conditions on building permits) may inhibit more cost effective waste solutions for builders:

Builders often have small amounts of waste that need to go to landfill — the separation of waste on site for these small amounts is unwieldy and in most instances it is more appropriate and cost effective for the builder to collect waste on site and remove it to a waste transfer facility to complete the sorting and separation … (sub. 34, p. 15)

Developers or builders who are found by LG to be managing waste in ways inconsistent with a WMP or conditions on their development/building permit can generally be fined. HIA questioned the extent to which some LGs use their enforcement powers under waste regulation as a revenue collection exercise:
Local government use their powers to place penalties and fines on builders for single waste incidents … HIA members increasingly questioned whether these fines reflect the status of the issue at hand, or whether they seek to enhance revenue. Their questions are valid — in a number of instances members have been fined because of litter emanating from an adjoining property. The cost to appeal an “on the spot” fine is normally prohibitive, leaving the builder to incur the cost, which is ultimately passed on to consumers. (sub. 34, pp. 15, 16)
Punitive consequences for business failure to comply with regulation requirements would generally be considered a reasonable cost to be imposed on business for the effective enforcement of a regulation, provided the fine is proportionate to the offence and consistently applied.
11.

 SEQ Heading2 7
Air quality and noise

For many forms of air pollution and noise disturbances, there are international and/or national guidelines on appropriate concentrations or levels to ensure personal/public safety. In most instances, it is the state or local level of government which implements these guidelines in relation to businesses, depending on the size of the business involved and the nature of the pollutant or noise disturbance.

Role of LG in air quality and noise regulation

Air quality

In 2008, the National Environment Protection Council (NEPC), consisting of Commonwealth, State and Territory Ministers, agreed to a ‘Measure on Ambient Air Quality’. This measure established a set of standards and goals for six air pollutants and requires that regions with a population over 25 000 undertake direct monitoring and reporting of air quality.

In most jurisdictions, state level agencies have enforcement roles on air pollution standards for some types of premises (termed ‘scheduled premises’ in New South Wales) and for some other sources, such as smoky vehicles. For smaller businesses, or those with less frequent or less toxic emissions, LG has the primary responsibility for air quality regulation. The scope of LG responsibilities with regard to air quality regulation is usually specified in the state’s environmental protection legislation (appendix F).

In many LG areas, these responsibilities translate principally to LG being the body that receives and investigates complaints of air pollution incidents. Some LGs, however, also conduct regular audits or inspections of selected business premises. For example, LG environmental health officers may take note of air quality within and around food premises as part of a routine food safety inspection. 

One activity that is usually highly controlled for its air quality impacts are burn-offs. Most LGs require that their permission be sought for burn-offs, particularly in urban areas, and some LGs ban the practice entirely.
Noise

Noise regulation is aimed at alleviating the negative impact of excessive noise on health and amenity. Noise is managed through local zoning and planning arrangements, the relevant Environmental Protection legislation and through responses to noise complaints. The focus below is on LG responsibilities in regard to noise regulation under the relevant Environmental Protection legislation.

Noise disturbances relating to businesses or activities that are regulated by Commonwealth or state legislation (such as airports, premises with a liquor licence and some heavy vehicles on some roads) are typically the responsibility of a body other than the LG. For example, police are responsible for noise from parties, licensing authorities for noise from licensed premises, AirServices Australia for complaints about aircraft noise and marine authorities for noise from boats. 

Responsibility for vehicle noise (both from individual vehicles and from traffic) is different in each jurisdiction, but is often split between state and LG. In most jurisdictions, LG is responsible for traffic noise originating from LG roads while the regulation of vehicle noise and traffic noise on major roads is the responsibility of the state government environmental or traffic and roads agency. In Queensland, LG is responsible for traffic on minor roads, while the Department of Main Roads is responsible for traffic on major roads and Queensland Transport has responsibility for noisy vehicles. 

In general, the scope of LG responsibilities for noise regulation in each jurisdiction is specified in the relevant environmental protection legislation. For example, in New South Wales, the Protection of the Environment Operations Act 1997 provides the legislative framework for regulating noise and sets out the activities for which LG is the regulating authority. These include animal noise, noise from residential construction, amusements, commercial non-licensed premises and agricultural activities (some agricultural activities such as dairy processing and some piggeries are regulated under licensing by the EPA). The environmental protection legislation in all jurisdictions provides guidelines in regard to the times and days of the week during which certain activities (outdoor concerts and amusements) can be undertaken or machinery (lawn mowers, chainsaws and power tools) can be operated. In most jurisdictions, LG is the regulating authority for these specified activities. For example, in Western Australia LGs do have the power to regulate noise and dust under the Environmental Protection Act 1986, but are not responsible for regulating the disposal of construction waste (the LG regulation of construction related noise is discussed in chapter 7).

LGs also have a role in controlling land use in areas affected by aircraft noise. However, as planning and development is not always subject to LG control — as an example, planning and development on Commonwealth and military airport sites is regulated under Commonwealth legislation and planning and development at Cairns and Mackay airports are regulated under Queensland legislation — there are often disconnections between the planning systems applying to airports and adjacent land (Australian Government 2009). There are also variations across jurisdictions and within jurisdictions. For example, in Queensland state planning policy applies to all land adjacent to airports while in New South Wales, LG has responsibility for planning and development controls on land adjacent to airports. The impacts on business of these arrangements are discussed below.

As in the case of air quality, the role of LG in noise regulation is primarily one of enforcement of regulations in response to complaints. Specifically, under most state/territory environmental protection legislation, LG is the designated agency to receive complaints relating to excessive noise. It is usually the LG’s environmental health officer who is responsible for the investigation and enforcement of reported noise disturbances in their LG area. 

One of the main noise related complaints received by LGs is animal noise — barking dogs in particular. For example, in 2007-08, barking dogs accounted for over 66 per cent of the noise complaints received by Blacktown City Council followed by music related noise complaints (accounting for around 20 per cent). Similarly, over two thirds of the noise complaints received by the Wollongong City Council in 2007-2008, related to barking dogs (NSW Department of Environment, Climate Change and Water 2010). 

Scope for excessive regulatory burdens on business
Businesses that could be impacted by air quality and noise regulation include:

· urban activities — construction sites, accommodation, food premises, sports clubs, tourist attractions, live music dance party venues and some industrial/manufacturing businesses
· transport activities — heavy vehicles (use of brakes) and stock deliveries to retail premises
· non-urban activities — intensive agriculture (chicken farms and piggeries) and mining or quarry sites.
Some potential key costs to businesses associated with air quality and noise regulation and their sources are listed in table 11.11. 
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Sources of air and noise regulatory costs to business

	Cost
	Sources

	Increased costs associated with LG interactions 
	· Assessing legislative requirements
· Lack of clarity or duplication in roles of different government agencies

· Additional plans to accompany development applications (eg. noise management plan)
· Uncertainty in utilising and developing land adjacent to airports sites

	Increased business operating costs
	· Capital and labour costs associated with implementing LG requirements for:

· Removal of fumes, smoke or odours

· Deadening noise levels of machinery

· Noise insulation to reduce airport noise

· Inspection and monitoring fees

· Restrictions on use or hours of operation of vehicles or machinery

· Restrictions on delivery times of stock or equipment

	Lost business opportunities
	· Restrictions on business hours of operation

· Restrictions on business location because of noise or air quality requirements

· Restrictions on the types of business operations on land adjacent to airport sites


The extent to which air quality and noise regulation impacts on business is generally related to the types of businesses within the LG area, their location in relation to residential and other sensitive land uses areas, and hence, the potential for complaints to be made to the LG. For example, a business may operate in a given manner for many years until the expansion of residential development toward the business locality increases community focus on air quality or noise levels. 

The planning and development controls placed on land adjacent to airport sites has a number of impacts on business. These controls limit the type of business activities that can operate in these areas. For example, such controls generally exclude ‘noise sensitive’ businesses, such as child care and aged care facilities and public performance venues, from operating in these areas. These controls can also impact on existing business operations — such as through requiring prescribed levels of noise insulation. Moreover, the variation in these controls between jurisdictions and in relation to specific airport sites within jurisdictions can create uncertainty for business as to the future use and development of vacant land. 

In some areas, the more proactive approaches of LGs to reduce air pollution or excessive noise may have a direct impact on business operations. For example, Guthrie (2011) reported that Yarra City Council (Victoria) is developing a Noise Management Plan to limit the noise from building projects. Under the plan, developers will have to prove that they are minimising noise in order to obtain LG development approval. 

The regulation of air quality and noise involves balancing the restrictions on business operations with the amenity of the surrounding community. Although LG is primarily responsible for enforcing state government regulation in response to complaints, it does have some ability to address potential noise and air quality issues through its planning and development controls. For LG, this is likely to involve dealing with the expansion of residential development in proximity to commercial and industrial sites.
� 	The environment module of the Commission’s LG survey was sent to 150 LGs across Australia with 53 (35 per cent) LGs responding.


� 	For example, see Minister for Environment and Heritage v Greentree (No. 2) [2004] FCA 741.
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