	
	


	
	



	
	


Overview
	Key points

	· Implementing and enforcing state and territory laws, rather than local laws, dominates local governments’ regulatory workload. 
· While the Commonwealth has very limited powers to make laws for local government, it can influence them via national frameworks, such as food safety.

· In addition to local laws and quasi-regulatory instruments, rules can be imposed on business by ‘decisions’ determined under other laws, such as occurs with permits (including development approvals), licences, leases or registrations. Although they can impose costs on business and/or be anti-competitive, local instruments do not face as much scrutiny as state, territory or Commonwealth regulation. 
· Burdens on business arise from delays, information requirements, restrictions on approvals, fees and penalties. Local governments can also prevent a business from operating or realising opportunities. Building, planning and land-use regulations impose the largest burdens on business.
· Unnecessary business burdens will be lower when local governments regulate well. The most important gaps in the support from states to local governments are:

· insufficient consideration of local governments’ capacity to administer and enforce regulation before a new regulatory role is delegated to them
· limited guidance and training on how to administer and enforce regulations

· no clear indication and ranking of state regulatory priorities.
· Leading practices for the states and the Northern Territory, include:

· guidance to local government in writing regulation, such as Victoria’s Guidelines for Local Laws
· incentives for local governments to achieve scale and scope economies in regulatory functions

· periodic assessment of the stock of local regulation and state regulation requiring a local government role
· efficient cost recovery for local government regulatory functions 
· guidance to local government in the scrutiny of the impact of laws
· graduated review and appeal systems for both local government decisions and processes
· having regulatory decisions made by bodies which take account of all impacts

· removing or managing the conflicting objectives between local governments’ regulatory and other functions
· a comprehensive central register of the state laws for which local government has a role in administration, enforcement and/or referral. 



Overview
In February 2006, the Council of Australian Governments (COAG) agreed to adopt a common framework for benchmarking, measuring and reporting on regulatory burdens on business across all levels of government. In particular, governments have indicated that they want to identify unnecessary compliance costs, enhance regulatory consistency across jurisdictions and reduce regulatory duplication and overlap. COAG’s concern is with both the written content of regulations and the way they are administered.
Purpose and scope of the study

The purpose of this study is to benchmark the regulatory role of local government across all Australian states and the Northern Territory, with a particular focus on those local government responsibilities which materially impact on business costs.
This study is the first national study of the regulatory role of local government. The analysis covers 563 local governments across Australia with considerable diversity in their land area and population density as well as the range of business activities and incomes of residents (table 1). The focus of the study is on the particular practices used by local governments to administer regulation under each of the regulatory regimes subject to review, as well as the structure of the relationship between state and the Northern Territory governments and their respective local governments.
Regulation is defined widely to include all types of legislative instruments made by the Commonwealth and state and territory governments and administered by local government, as well as rules set by local governments themselves, such as local laws, guidelines, codes or policies and the conditions contained in licences, leases, and similar ‘contracts’. The Commission’s interest in these provisions focuses on whether they impose unnecessary compliance burdens on businesses or restrict competition. ‘Unnecessary’ compliance burdens are those which are not needed to achieve the regulatory objective and can therefore impose avoidable costs on business.
As well as the substance of the regulations, the ways in which they are implemented, administered and enforced by local governments can also have material impacts on business. Local governments perform a range of functions in applying regulation, whether their own or delegated by their state or territory government, such as approvals, orders to commence or cease an activity, inspections, monitoring and reporting, and referrals to other agencies including state government departments.
Table 1
Dimensions of local government diversity — selected summary characteristics

	
	
	NSW
	Vic
	Qld 
	WA
	SA
	Tas 
	NT
	Aust. 

	Number of
local governments
	
	
	
	
	
	

	Total
	
	155
	79
	73
	138
	73
	29
	16
	563

	Urban metropolitan
	31
	22
	6
	21
	14
	0
	0
	94

	Population by
local government 
	
	
	
	
	
	

	Median
	
	20 906
	42 921
	4 910
	2 926
	9 390
	12 654
	7 146
	9 390

	Lowest
	
	57
	3 314
	267
	112
	110
	900
	209
	57

	Highest
	
	307 816
	255 659
	1 067 279
	202 014
	162 925
	65 826
	77 290
	1 067 279

	Land area of local 
government (km2)
	
	
	
	
	

	Median
	
	2.69
	1.53
	7.62
	2.34
	1.434
	1 154
	7 468
	2 339

	Lowest
	
	0.01
	0.01
	0.01
	<0.01
	<0.01
	0.08
	0.01
	<0.01

	Highest
	
	53 509
	22 085
	106 170
	371 603
	102 864
	9 574
	323 755
	371 603

	Population density 
(people/km2)
	
	
	
	
	
	

	Median
	
	8.40
	26.16
	0.72
	0.58
	9.74
	5.45
	0.61
	5.45

	Lowest
	
	0.04
	0.50
	<0.01
	<0.01
	<0.01
	0.29
	0.02
	<0.01

	Highest
	
	7 508
	4 708
	805
	2 741
	2 716
	644
	690
	7 508

	Median average 
resident income ($)

	Median
	
	39 555
	40 464
	38 661
	41 870
	37 613
	37 387
	42 233
	39 555

	Lowest
	
	30 911
	30 035
	30 333
	27 586
	28 796
	30 302
	29 645
	27 586

	Highest
	
	105 954
	65 568
	71 093
	77 692
	76 204
	48 472
	50 437
	105 954


The regulatory responsibilities of local governments (many of which have been delegated to them by state governments) that impact on business costs cover the following areas:

· building and construction

· parking and transport
· public health and safety

· food safety and liquor licensing

· environment

· planning, rezoning and development assessment.

Compared to the states, the regulatory responsibilities of local governments in the Northern Territory are limited. In the ACT, these regulatory functions are performed by the territory government.
The Commission’s methodology

It is not possible to understand local government’s regulatory role without appreciating its place in the hierarchy of governments and its relationships with the other two levels of government. Indeed, the source of burdens on business resulting from the regulatory activities of local governments can often be found in the policies and processes of other levels of government, most notably the states.

The Commission’s methodology can be summed up as finding ways to assess the relative performance of Australian states and the Northern Territory against each other and, where relevant, against an ideal best practice or standard. After these comparisons have been made, leading practices are identified mainly from among what the jurisdictions are actually doing but also from New Zealand and the United Kingdom or approaches which the Commission considers would be better than any current practice. The term ‘leading practice’, as opposed to ‘best practice’, is used deliberately to indicate that the Commission is primarily choosing from actual practices. Where jurisdictions do not already have these leading practices in place, they are likely to find this is where further reform could be most beneficial. This overview is followed by a list of the leading practices.
Given the diverse regulatory responsibilities and roles of local government and the variety and sheer number of businesses they regulate, it has not been possible to measure the total compliance burden imposed on a typical business in each jurisdiction. Instead, the Commission has identified differences in either the regulatory framework or regulator behaviour and highlighted which jurisdictions are likely to impose higher costs in each case. In order to reduce the cumulative burden of regulation, it is necessary to examine and address the components of the burden and identify those which can be reduced while maintaining regulatory effectiveness. 
By focusing on the costs imposed on business rather than the costs and benefits on all groups, the study is necessarily more limited in the insights it can provide.
Due to a lack of comparable data generally across jurisdictions, the Commission has conducted surveys of local governments in all jurisdictions and all key state and territory agencies which delegate regulatory or gatekeeper roles to local governments. The Commission has also used responses from a survey of small and medium sized businesses about business perceptions of local governments and submissions from businesses and local governments and their representative organisations. 
National frameworks and local government

The Australian Constitution provides very limited capacity for the Commonwealth Parliament to make laws with respect to local government. However, the Commonwealth can influence the regulatory responsibilities of local government and the way they are implemented via national frameworks or intergovernmental agreements.
National frameworks and intergovernmental agreements that involve the states and territories and require local governments to fulfil regulatory roles cover: competition policy; environment; water; coastal management; transport; food safety; building and plumbing codes; road rules; heavy vehicles; inter-governmental relations on local government matters; and the National Partnership Agreement to Deliver a Seamless National Economy.
It has been suggested to the Commission by some participants in the study that where national reform agendas have not delivered all the expected benefits, the fault may lie, at least in part, with local governments not fulfilling all the regulatory roles delegated to them. If this is the case, likely reasons include local governments having insufficient resources to implement the reforms, unclear specification and communication of the requirements and priorities of the reform agendas to local governments, and non-alignment of the priorities of local communities with those of higher levels of government.
Local laws and quasi-regulation
Local governments are created by state and the Northern Territory governments, with their powers and functions set out in the relevant local government Acts and/or associated regulations and other legislation. In this study, the Commission’s analysis is largely focused on local governments each with dual accountability to its local community and higher levels of government. 
Local governments use various instruments to impose rules on business (box 1). Local laws are one of these, although their use varies, ranging from an average of just 2.5 local laws per local government in Tasmania to 59 in Queensland.

	Box 1
Local government regulatory instruments

	Local governments can make local laws (called ‘by-laws’ in South Australia, Tasmania and the Northern Territory, and ‘local orders and approvals policies’ in New South Wales) under powers delegated in the relevant local government Acts. Local laws are subordinate to state, territory and Commonwealth laws.

Local laws can be on any topic in Queensland, Western Australia, South Australia and the Northern Territory, and any topic for which the local government has powers in Victoria and Tasmania. In New South Wales, local orders and approvals policies can only be made on a limited list of topics. In practice, local laws are usually limited to areas, such as: building and construction; planning and land use; reserves; roads; traffic management and roadside parking; disposal of waste and stormwater; health and safety; and emergencies.

Quasi-regulation can take many forms, such as policies, guidelines or codes. Any rule that is not a law under a local government Act or another power may still be enforced in various ways and thus impact on business. The relationship between regulatory instruments is illustrated in figure 1.

In addition to local laws and quasi-regulatory instruments, rules can be imposed on business by ‘decisions’ determined under other laws, such as decisions to issue permits (including development approvals), licences, leases or registration. Decisions are binding between the authority and the applicant if the applicant chooses to engage in the activity in question. Sometimes these decisions may also apply more generally under standard form permits or licences — for example, standard conditions may apply generally to certain types of development.

Figure 1: Local government regulatory instruments
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In addition to local laws, local governments have developed quasi‑regulations and rules which have a similar effect to local laws. Common forms include local government policies, codes, guidelines, and conditions on permits, licences, consents, leases or registrations. These can impose similar burdens on business as regulation because ‘non-compliance’ can result in various sanctions, including the cessation of an activity. For example, if an operator of a public car park does not comply with local policies, its licence or permit can be revoked or not issued even though its operations may not be directly regulated under a local law.

Local laws and quasi-regulatory instruments are not subject to the same level of scrutiny and are made via processes that are not as transparent as Commonwealth and state/territory laws:
· only local governments in New South Wales, South Australia and the Northern Territory are required to publish policies and local laws on their websites although almost everywhere else in Australia this is done by convention

· only Queensland, Western Australian, Tasmanian and the Northern Territory governments collect and publish a comprehensive state- or territory-wide list of local laws
· only Tasmanian local governments are required to subject local laws to regulatory impact analysis.
Publishing local laws on local government websites makes those laws accessible to local businesses, whereas a state or territory wide list facilitates comparison of levels of regulation across multiple jurisdictions. The latter helps businesses seeking to expand or establish operations. It also enables each jurisdiction to keep track of the cumulative regulatory burden on business, identify differences across local governments and review existing regulations. However, it is not as widely used across the jurisdictions and is likely to be more expensive to implement and maintain. There is a danger in publishing laws in more than one location as it may lead to legal uncertainty if lists are not kept exactly synchronised.
Concerns raised by business

The costs of regulation imposed on business are many and varied in their size and character depending on the activities undertaken and their location. While some regulatory burdens may appear small, if they fall on small and medium sized businesses their impacts can be significant for individual businesses and large in aggregate.
A survey of small and medium enterprises businesses, undertaken late in 2011, indicated that the regulation of planning and land use and building and construction have the largest impact on business (figure 2).
Figure 2
Regulatory areas with the most impact, 2011
Per cent of businesses which had dealings in multiple regulatory areas
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Many of the concerns related to local government regulation and processes apply to more than one regulatory regime and can be broadly categorised as:
· complex regulatory frameworks

· intra- and inter-jurisdictional overlaps and inconsistencies in requirements
· uncertain and protracted timeframes
· lost business opportunities, including preventing a business from opening

· insufficient transparency in reporting requirements

· regulatory creep

· inadequate resourcing of local governments
· unreasonable payments such as through rates or extra fees and contributions

· the perception that local governments put a low priority on minimising business costs.

The majority of surveyed businesses were satisfied overall with their recent regulatory dealing with local government. Businesses in Queensland, Western Australia and New South Wales were the most likely to not be satisfied, while businesses in South Australia and Tasmania were the most likely to be satisfied.
Challenges for local government
Expanding regulatory role of local government

Local government functions have expanded well beyond ‘roads, rates and rubbish’ to a much wider range of community related activities and issues. Aside from the Northern Territory where local governments have a limited regulatory role, the Commission estimates the number of state laws, under which local governments have regulatory responsibilities, ranges from 110 in Western Australia down to 18 in Queensland. The number of state agencies that have regulatory dealings with local government under these laws ranges from 17 in Victoria to only 4 in Queensland. The more numerous the number of state agencies delegating regulatory roles, the greater is the task of coordination between state and local governments. For example, a larger number of state government bodies will have more difficulty in reaching agreement on a consistent and comprehensive ranking of the state government’s priorities for local government regulation and in coordinating consistent support to local government. 
Over the last 25 years, the legislation governing local governments has changed substantially. The intention has been to provide local governments with greater autonomy, flexibility and discretion to implement policy for their local communities, while being subject to greater public accountability. Previously, the roles of local government were detailed and prescribed and local government had to rely on an express or implied provision to support a particular role. Today, local government Acts are largely principles based, conferring general competence powers to local governments to act in the interest of their local communities in any area unless it is exclusively controlled by the Commonwealth and/or the states or prohibited by other legislation. The exception to this is New South Wales, where local governments can only make local policies in clearly stipulated areas.
Frequently, local governments are caught in a tug‑of‑war between strongly expressed local preferences and a growing list of responsibilities and requirements delegated to them by their state government. Around half of local governments in New South Wales and Queensland noted that increases in their regulatory responsibilities have not been matched by commensurate increases in resources.
Subsidiarity and unaligned costs and benefits
The optimum decision-making unit varies according to the size of the community affected by any decision. When the impacts of decisions are felt by individuals throughout a local government area, and only in that area, the decisions are best made by the relevant local government. A core challenge in any of the regulatory regimes benchmarked for this review is where the costs (or benefits) of regulation are borne primarily by the residents in one or a few local governments while the benefits (or costs) are spread more widely across a whole city, region or the nation. For example, it might be desirable for a city to have a single toxic waste facility but its physical impacts and risks will be concentrated on a small number of local government areas. In these cases, the local government tends to act in the interest of its constituents even when negative consequences for other parties are ‘over-produced’ or positive outcomes are ‘under-produced’.

Ideally, the jurisdiction of a decision-making body should capture all of the relevant costs and benefits relating to the decision. However, this is difficult to achieve since different decisions will vary greatly in the scope of their impact. In practice, but not always, issues are allocated to that level of government most likely to fully weigh all impacts to maximise social wellbeing. Sometimes, bodies fit for purpose, such as catchment management authorities or regional planning panels, are created. Such mechanisms provide a forum for cost effective decision making in the interests of the wider community while addressing individual local government concerns. These alternative decision-making bodies are more likely to make decisions which balance all impacts, ranging from local to national, if they: 
· are independent
· comprise independent technical experts and elected local government representatives and, as appropriate, other levels of government
· have a jurisdiction which captures all of the relevant costs and benefits relating to the decision

· receive submissions from any interested party
· have clear criteria for what triggers referral to the body
· give reasons for their decision and these are made public.
Highly variable capacities of local government authorities

There is considerable variation in the capacity of local governments to act as regulators, partly reflecting their underlying economic, social and environmental diversity.
The workforce sizes of local governments vary markedly. Brisbane City Council employs over 9000 people, while some smaller local governments have workforces that consist of fewer than 20 FTE employees. Generally, rural and remote local governments have the smallest workforces, but have more workers per resident than urban local governments. Queensland local governments have the highest number of local government workers, both in absolute numbers and on a per capita basis. 
Local governments are often subject to a shortage of suitable workers and a high proportion of local governments indicate their staff face significant workload pressures. Information collected by the Commission suggests that vacancy rates were highest among urban local governments and were most pronounced in the eastern states.

Rates, fees, charges and contributions are the main ways local governments directly raise income. Rate restrictions appear to have had the greatest effect on New South Wales. Between 1998–99 and 2005–06, rate pegging in New South Wales dampened the revenue raised from rates relative to other states and there was little evidence that this was made up by non-rate revenue (PC 2008a). Across regulatory regimes and local governments, there is significant variability in fees for the same regulatory services and ways of determining what those fees should be.
Many local governments do not recoup the full costs of administering regulation from business. In such cases, except where it is efficient for the community to recover less than the cost of service provision, local governments are denied an efficient source of income (PC 2001). Fuller cost recovery could lead to better overall outcomes, albeit with higher fees for business.
In addition to regulatory fees, local governments source income from facilities and services they provide to the local community, such as car parking, caravan parks and waste collection. Capacity to raise revenue from these sources and rates varies markedly across local governments depending on income, population size and attractiveness as a tourist destination.
Local governments and others have expressed concerns about ‘cost shifting’ by the states onto local government. This issue has been previously identified in a number of forums, including a parliamentary inquiry and with respect to particular areas of regulation, such as the environment. Half of local governments in New South Wales and Queensland considered they had insufficient resources to undertake their regulatory roles. 
That many local governments do not have sufficient resources to effectively undertake their regulatory functions may, in part, be due to state governments devolving additional regulatory responsibilities to local governments often without first ensuring they have sufficient resources — both in terms of finances and appropriately skilled staff.
	Box 2
A statutory Regulators’ Compliance Code — underpinned by the Hampton best practice compliance and inspection principles

	In 2005, a review commissioned by the United Kingdom Government and undertaken by Sir Phillip Hampton, Reducing Administrative Burden: Effective Inspection and Enforcement (or, the Hampton Review), provided the foundation for subsequent policy and improvement activity. The Hampton Review made a number of recommendations and articulated seven principles, all of which were accepted by the Government in the 2005 budget. These are:

· regulators, and the regulatory system as a whole, should use comprehensive risk assessment to concentrate resources on the areas that need them most

· regulators should be accountable for the efficiency and effectiveness of their activities, while remaining independent in the decisions they take

· no inspection should take place without a reason

· businesses should not have to give unnecessary information, nor give the same piece of information twice

· the few businesses that persistently break regulations should be identified quickly and face proportionate and meaningful sanctions

· regulators should provide authoritative, accessible advice easily and cheaply

· regulators should recognise that a key element of their activity will be to allow, or even encourage economic progress, and only to intervene when there is a clear case for protection.

In 2006, the so called ‘Hampton principles’ were embodied in a statutory Regulators’ Compliance Code which requires regulators to:

· support economic progress by performing regulatory duties without impeding business productivity 

· provide information and advice in a way that enables businesses to clearly understand what is required by law 

· only perform inspections following a risk assessment, so that resources are focused on those least likely to comply 

· collaborate with other regulators to share data and minimise demand on businesses 

· follow principles on penalties outlined in Macrory (2006) when undertaking formal enforcement actions, including sanctions and penalties 

· increase transparency by reporting on outcomes, costs and perceptions of their enforcement approach. 

	

	


With regard to the last point, the Commission found that no state government had provided comprehensive training or guidance on how to administer and enforce regulation. In contrast, the United Kingdom has addressed this issue and produced a statutory Regulators’ Compliance Code to improve the quality and consistency of local government regulatory enforcement and inspection activities. It is underpinned by the Hampton best practice compliance and inspection principles as outlined in box 2. 

Many local governments regularly cooperate and combine their resources to provide services, including regulatory services, as a way to address skill shortages — such as through regional organisations of councils, undertaking joint ventures and forming joint entities. Private sector service provision is another option that is used extensively in building and construction. Without state and Northern Territory government support, through well-designed legislative or assistance arrangements, local governments have little incentive to voluntarily coordinate or consolidate their regulatory activities to achieve improved outcomes.

Figure  COMMENTS  \* MERGEFORMAT 3
Factors contributing to regulatory burdens on local governments
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In an environment of constrained resources, how local governments allocate resources is an important consideration. Figure 3 indicates some of the issues identified by local governments as contributing to their workload. For regulatory functions, local governments identified: laws have high importance to the local community; laws and requirements were too onerous and that laws were subject to constant change as the factors that took up the most of their time. Interestingly, with regard to the debate over whether it is better to have prescriptive or performance based regulations, local governments complained equally about problems with both types of regulation, the former giving inspectors little flexibility in assessing compliance and the latter being seen as vague and requiring interpretation. The risk posed by the matter being regulated is only the sixth most demanding issue and yet rational enforcement strategies would put this as the highest priority.
Some other concerns

Conflicting objectives of local governments

Due to the local scale of operation, local governments may face conflicting roles. Local governments can make and/or enforce laws in areas where they are also service providers. As well as conflicting roles, this raises concerns about competitive neutrality. For example:

· local governments can be the responsible planning authority for a proposed development while also being the owner of the land on which the development is being undertaken 
· local governments can be the providers of certain facilities, such as waste depots and caravan parks, and regulate similar facilities provided by the private sector.

However, for practical reasons it is frequently difficult to remove such conflicts without significantly affecting the quality of services in many communities. Transparency, conflict resolution and probity requirements are needed to address the potential for these conflicting roles to result in compromised decision-making.
Unclear compliance with the Competition Principles Agreement
Under section 7 of the Competition Principles Agreement (CPA), it was agreed that each state and territory would be responsible for applying competition policy principles to local government. Most jurisdictions have express provisions in their local government Acts prohibiting local governments from creating local laws that restrict competition, except where they satisfy a public interest test. In other jurisdictions, obligations concerning local government under the CPA are enforced through other mechanisms.
In the course of this study, the Commission has found cases where local governments are not applying competition policy principles. A particular example is the anti-competitive conditions that can be included in licences for mobile food vans which ban them from trading within certain distances (200 metres is common but up to 1 kilometre) of fixed food businesses offering similar products.
Since conditions that are applied through approvals and registrations are given less scrutiny than conditions contained in local laws, there is greater scope for these conditions to impose direct or indirect costs on business and for competition to be restricted without being subject to a public interest test.
Limited low-cost graduated dispute handling

In the event that administrators inadvertently or incorrectly impose costs on business, it is important that businesses have access to well-defined dispute handling processes that allow complaints and grievances to be considered in an objective and timely manner. 
External judicial appeals processes allow businesses to lodge disputes about local government regulatory decisions for resolution by an independent body. Most local government Acts contain provisions for appeals of local government decisions. Also, administrative decisions made by local government — such as to grant a licence, approve a development or impose a penalty — can be appealed under administrative law. However, external judicial review can be highly formal and expensive for all parties and the resolution timeframes are often considerable. 
Moreover, businesses have raised concerns about compliance costs which extend beyond final local government decisions to those concerning the process of obtaining a decision, such as delays and lack of communication. Poor local government processes can stifle business growth and lead to missed opportunities. There is a lack of review mechanisms, formal or informal, for problems that arise during local government processes. 
As an alternative to external dispute resolution, internal reviews can provide a less formal, cheaper and faster dispute handling process for businesses to appeal local government decisions. Internal reviews are already part of the appeals path for local governments in most jurisdictions. These are generally conducted by another, often more senior, administrative officer. Business has, however, also raised concerns about the consequences of using internal as well as external review mechanisms or lodging a formal complaint about local government processes, fearing retribution and that future applications will not be treated fairly. 

Having a graduated review and appeal system available for matters relating to both local government decisions and matters of procedural fairness could decrease costs. Sometimes businesses require an independent arbiter or facilitator to address systemic issues or claims of unfairness. It can also be the case, particularly with small businesses, that sometimes they need help from a third party to understand their compliance obligations. To augment current judicial and internal appeals paths, a cost effective approach would be for Small Business Commissioners to have a mediating role between local government and businesses, as they do in New South Wales, South Australia and Western Australia.
Leading practices

While the Commission has identified some leading practices that only apply to specific areas of regulation, other practices are relevant to the states and Northern Territory’s overarching legal and governance frameworks for local government and/or apply generally to all regulatory regimes. The list of leading practices first presents those which have overarching relevance and application, followed by complementary leading practices specific to each regulatory area.

Adoption of the leading practices would be expected to significantly improve local government governance, as well as enhance the transparency, accountability and efficiency of business-related regulation. Overall there is an extensive range of initiatives which have the potential, if taken up, to reduce unnecessary burdens on business.

The identification of the overarching leading practices (pages 21 to 29) has been influenced by the underlying themes and characteristics discussed above, namely:
· the growing expectations put on local governments and the increased role given to them

· the optimum decision-making unit varies according to the size of the community affected by any decision
· the resource constraints of many local governments 
· large variations in the fees charged by local governments for the same regulatory matters both within and across states indicating both under and over recovery of regulatory administrative costs 
· various forms of coordination and consolidation to pool resources can provide local governments with access to additional skills and resources and reduce the delays and related costs faced by business
· local governments can be required to fulfil conflicting roles

· state and territory governments are giving insufficient attention to the capacities of local governments to fulfil the regulatory roles given to them
· local government regulatory matters are generally less transparent and face less scrutiny than for other levels of government

· local governments would benefit from assistance in assessing and writing local laws or policies and in administering and enforcing regulation.
Some of the overarching leading practices will apply to all or several specific regulatory regimes. The leading practices which apply only to a particular regulatory regime (pages 29 to 36) are intended to address issues specific to each regime: 
· for building and construction, local governments may impose unnecessary burdens on businesses by: local governments having higher standards than the National Construction Code; overly restrictive conditions on construction site activity; delays in processing applications; excessive inspections; and regulatory fees and charges which do not reflect their administrative costs
· for parking, local governments can impose high fees and limit parking availability 

· for road access for heavy vehicles, many local governments do not have well developed processes for assessing applications for access and there is significant variation across local governments as to when access is granted, as well as approval times and conditions. Conditions can address time limits, speed limits, road condition, notification, land access, operating conditions, limits on the number of heavy vehicles on the road at any one time, and other requirements

· for food safety, all levels of government have put substantial efforts in recent decades to improve the consistency of food safety regulation, based on the principles of responsive and risk-based regulation and greater public transparency and availability of information. It is probably the best regulatory regime in terms of minimising unnecessary burdens on business, and thus the whole regulatory regime serves as a leading practice. Notable features include: 

· NSW Food Authority’s pursuit of greater coordination, consistency and clarity by establishing a memorandum of understanding with local governments

· across Australia the use of a cooperative, graduated approach to achieve compliance and the application of risk management (PC 2009a)

· for cooling towers and warm water systems, it appears that inspections are infrequent and not based on a risk classification of the water systems nor on compliance history in most cases
· for brothels, in Queensland and New South Wales, local governments are the lead agency, coordinating enforcement action with state and Commonwealth officials and it appears that they are insufficiently resourced to conduct the necessary investigation and coordination. There are also problems in trying to regulate brothels via planning law when the prime objective is to control the owners of the brothel rather than the owners of the building
· for environmental regulation, local governments may impose burdens by requiring businesses to prepare a range of environmental plans to support development applications, install equipment and undertake practices which may not be the most cost effective way to address environmental goals. Local governments also impose: inspection, monitoring and compliance fees; restrictions on use or hours of operation of vehicles or equipment; and inconsistent enforcement. However, few small and medium businesses reported environmental regulation had a major impact on their business. In contrast, some large developers complained about having to conduct prolonged and expensive environmental impact analyses — while these are generally state/territory requirements, local governments are often the referring body 

· planning, rezoning and development assessment is a complex regulatory area which was benchmarked in the Commission’s Planning, Zoning and Development Assessments report (2011b) where the focus was on cities. This review provides additional leading practices that relate, in particular but not exclusively, to concerns raised by industries operating outside of cities:

· for mobile phone towers, the Mobile Carriers’ Forum complained of excessive rental demands for facilities on local government land, excessive monetary contributions or conditions for capital works, and obstructive actions by councils in the approval process. However, on examination this was not always the case and there were examples where the carriers had contributed to delays

· with regard to tourism, most concerns were about the planning system not being well equipped to cater for the industry’s needs and the tensions that can sometimes accompany the introduction of new activities into areas practising more traditional land uses such as farming 

for mining and extractive industries, some regulatory burdens on business arise from the lack of clarity in the scope of local government’s role in the approval of major oil and gas projects and there has been limited progress in clarifying the responsibilities of state and local governments in relation to the approval of upstream petroleum developments. 
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