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Principles of best practice regulation
Throughout this report, it has been emphasised that following best practice procedures when making and enforcing regulation is an important step in ensuring both that the policy goals of the regulation are met, and are met in a manner which minimises the economic costs they place on those being regulated. This appendix outlines the characteristics of good regulation and enforcement, and documents some of the tools available to policymakers to assist with putting these principles into practice. 
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Defining ‘good’ regulation

Regulations are requirements imposed by governments that influence the decisions and conduct of businesses, other organisations and consumers (PC 2011b). Policymakers use regulations to shape outcomes and achieve policy goals — for example, occupational health and safety laws are used to ensure that employees are safe in their workplaces, while environmental regulation is used to prevent damage to the natural environment. Regulation is also used to address instances of market failure, such as regulation to prevent the formation of monopolies. 

It is important that regulation meets the policy objectives it sets out to achieve — otherwise it simply imposes a cost on the economy with very little or no benefit for the community. However, ‘good’ regulation does more than meet policy objectives. It ensures that policy objectives are met with a minimal burden on those being regulated and with minimal costs on the economy as a whole.

A list of some of the characteristics of good regulation is contained in box I.1. 

	Box I.
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Characteristics of ‘good’ regulation

	‘Good’ regulation has the following characteristics:
1. Regulation must yield a net benefit to the community, not just to a particular group or sector.

2. Regulation must be set to the minimum level necessary to achieve objectives and avoid unnecessary restrictions. It should be targeted at the problem.

3. Regulation should be integrated and consistent with other laws, agreements and international obligations. Any restrictions on competition should only be retained if they provide a net benefit to the community and if the government objectives cannot be achieved through other means.

4. Regulation should not be unduly prescriptive and, preferably, be specified in terms of performance or outcomes. It should be flexible enough to allow businesses some freedom to find the best way for them to comply and adapt to changed circumstances.

5. Regulation should be accessible, transparent and just. Not only should the public be able to readily find out what regulations they must comply with, but the regulations must also be reasonably easy to understand and they should be fairly and consistently administered and enforced. 
6. Regulation must be clear, concise and communicated effectively.
7. Regulation should be mindful of the compliance burden imposed, proportionate to the problem being addressed and set at a level that minimises compliance costs while still achieving the set objective. 

8. Regulation must be enforceable and embody the minimum incentives needed for reasonable compliance. Adequate resources must be provided for monitoring and to ensure reasonable compliance. 

	Source: Coghlan (2000).

	

	


The Council of Australian Governments (COAG) has also developed a series of regulation principles to assist policymakers with making good regulation. These are outlined in broad terms in box I.2. Importantly, COAG considers the burden of proof that regulation is required generally lies with the proponents of the regulatory action. In other words, those in favour of regulating a particular activity should demonstrate — with evidence — that regulation is required before action is undertaken (COAG 2004). 

	Box I.
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COAG’s principles of good regulation

	Below is a summary of COAG’s principles of good regulation:

· The burden of proof lies with the proponents of regulation — as a general rule, those in favour of regulating an activity must demonstrate that it is necessary before regulation occurs.

· Minimising the impact of the regulation — regulatory measures and instruments should be the minimum required to achieve the pre–determined and desirable outcomes.
· Minimising the impact on competition — regulation should not restrict competition unless it can be shown that the benefits to the community from a restriction on competition outweighs the costs and that the objectives of the regulation can only be achieved by restricting competition.
· Predictability of outcomes — regulation should have clearly identifiable outcomes and prefer performance based requirements that specify outcomes to prescriptive requirements wherever possible.
· International standards and practices — wherever possible, regulatory measures or standards should be compatible with relevant international or internationally accepted standards or practices.
· Regulations should not restrict international trade — there should be no discrimination in the way regulations are applied between domestic products and imported products, nor between imports from different countries. Regulations should not be applied in a way that creates unnecessary obstacles to international trade. 
· Regular review of regulation — regulation should be reviewed periodically. Review should take place at intervals of no more than 10 years.
· Flexibility of standards and regulations — specified outcomes of standards and regulatory measures should be capable of revision to enable them to be adjusted and updated as circumstances change.
· The exercise of bureaucratic discretion — good regulation should attempt to standardise the exercise of bureaucratic discretion, so as to reduce discrepancies between government regulators, reduce uncertainty and lower compliance costs. However, this should not preclude an appropriate degree of flexibility to permit regulators to deal quickly with exceptional or changing circumstances or recognise individual needs. 

	Sources: COAG (2004); Department of Health and Ageing (2005).

	

	


Good regulation is targeted, achieves its policy goals, and minimises the likelihood of unintended or perverse outcomes. It encourages regulation that has the smallest impacts on business compliance costs, competition and the capacity of firms to innovate, which in turn has benefits for both businesses and consumers. It also requires that policymakers make a clear and concise case as to why regulation is required, which may help garner support for the regulation in the wider community and decrease the resistance of those the regulation is designed to affect. 

When designing, administering, enforcing and reviewing regulation, policymakers have a number of tools and processes available to assist with the delivery of good regulation. The remainder of this appendix explores these tools and processes. 
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Best practice in regulation making

Regulatory impact analysis

Regulatory Impact Analysis (RIA) is a process used to examine the impacts of a proposed regulation and a range of other options that would meet the policy objectives of the regulation (Australian Government 2010a). The value of RIA when making and modifying regulations is well documented. As the Organisation of Economic Co-operation and Development (OECD) writes:

RIA represents an essential core tool for ensuring the quality of new regulations through a rigorous, evidence–based process for decision making. A well-functioning RIA system can assist in promoting policy coherence by making transparent the tradeoffs inherent in regulatory proposals, identifying who is likely to benefit from the distribution of impacts from regulation and how risk reduction in one area may create risks for another area of government policy. RIA improves the use of evidence in policy making and reduces the incidence of regulatory failure arising from regulating when there is no case for doing so, or failing to regulate when there is a clear need. (2009a, p. 61) 
In Australia, the Office of Best Practice Regulation (OBPR) provides guidelines and assistance for undertaking RIA for both the Australian Government and COAG. The primary means by which agencies conduct RIA is through a Regulatory Impact Statement (RIS) — a document prepared prior to regulation being implemented that formalises and provides evidence of the steps taken throughout the development of the proposal and compares the benefits and costs of the feasible regulatory and 
non–regulatory policy options (Australian Government 2010a). 

Under OBPR guidelines, seven elements should be included in a RIS (box I.3).

	Box I.
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Regulatory Impact Statement guidelines

	Under guidelines published the OBPR, a RIS should consist of the following seven elements:

1. An assessment of the problem (including evidence of the magnitude of the problem).

2. Objectives of government action.

3. A statement of options (including non–regulatory options) to achieve the objectives.
4. An impact analysis (in terms of costs, benefits and risks) of the feasible options. 
5. Consultation discussion.
6. Conclusion.
7. Implementation and review. 
The OBPR’s Best Practice Regulation Handbook provides additional detail about each of these elements. 

	Source: Australian Government (2010a).

	

	


The impact analysis component of a RIS aims to identify the option (be it regulatory or non–regulatory) that generates the greatest net benefit to the community. As such, it would typically consist of a quantitative analysis that might include:

· A risk analysis that appraises the community’s current level of risk, the reduction of risk that would result from the introduction of the proposed reforms, consideration as to whether the proposed measures are the most effective means available to deal with the risk, and whether there is an alternative use of available resources that will result in a greater net benefit for the community. 

· A cost benefit analysis that quantifies all of the major benefits and costs of the proposal in dollar terms (and typically in present value terms). While the primary purpose of this analysis is to determine the magnitude of the costs and benefits of the proposal, the analysis should also be mindful of the distribution of these costs and benefits, as well as of costs and benefits that cannot be quantified. 

· An analysis of business compliance costs that determines the additional costs businesses will incur by complying with the proposal. The OBPR has produced a tool known as the Business Cost Calculator to assist with undertaking this analysis. 

· An analysis of the competition effects of the proposal that ensures that the proposal does not interfere with competition unless the benefits of a reduction in competition outweighs the costs to the community (COAG 2007; Australian Government 2010a). 

A RIS is required for most regulations proposed by the Australian Government, including proposed changes to existing regulations if they impact on business (Australian Government 2010a). COAG and ministerial councils are also generally expected to produce a RIS in support of any proposed regulatory change. The requirements of state and territory agencies and local government authorities to provide RISs when implementing or changing regulations varies between jurisdictions. 

Even when not mandated, policymakers should endeavour to undertake in-depth RIA to promote regulation that complies with best practice and that meets its intended objectives with as much net benefit to the community as possible.

Consultation 

Consultation is important to ensure effective regulation. As the OECD describes, consultation promotes regulatory quality as it allows affected parties and other stakeholders to provide feedback on the design and the effects of a regulatory proposal. It also builds legitimacy around a regulation, increasing the likelihood of compliance and decreasing enforcement costs (OECD 2009a).

Consultation should be incorporated into any RIA process and is a requirement when undertaking a RIS for proposed Australian Government regulations. The consultation requirements for state, territory and local government regulations vary between jurisdictions. The Best Practice Regulation Handbook includes a section on best practice consultation which has received the endorsement of the OECD (OECD 2010a). A list of these principles is set out in chapter 3 of this report.

Policymakers should be aware that consultation, in itself, imposes costs on business, and therefore should ensure that consultation is both targeted and is proportionate to the size of the regulatory impact. In instances where similar regulation has been introduced in other jurisdictions, regulation makers should consult with the relevant authorities to harness the lessons learned from past experiences (Australian Government 2010a). 

A particularly important part of best practice consultation is the release of what is known as an ‘exposure draft’. This involves releasing a draft version of the regulations prior to their finalisation that invites business and other stakeholders to comment on the proposal. This gives policymakers the opportunity to ‘fine tune’ regulations before they are implemented, correct any perverse incentives the proposed regulations might create and ultimately help to ensure the regulation achieves its intended outcomes (Australian Government 2010a). 
‘Plain English’ drafting

‘Plain English’ drafting involves writing regulations that use language, presentation, structure and style that makes the regulation easy to understand. The use of plain English when drafting regulations both makes it easier for business to interpret their responsibilities (which leads to reduced compliance costs) and decreases the likelihood that the regulation will be disputed (Queensland Government 2009).

The Office of Parliamentary Counsel (OPC) has produced a Plain English Manual that can assist policymakers to create regulations which comply with plain English principles (OPC 2003). Some states have also their own guides to plain English drafting (see, for example, Queensland Government 2009 and South Australian Government nd). 
Periodic review

The OECD states that regulation needs to be reviewed periodically to ensure that it meets the intended objectives in the wake of changing economic, social and technological environments (OECD 2010b). Regular reviews of regulations also help to ensure that redundant regulations are identified and repealed, thereby reducing the cumulative amount of regulations business must abide by and in the process reducing compliance costs. 

In December 2011, the Commission released the Identifying and Evaluating Regulation Reforms report (PC 2011a) which included a discussion on the approaches policymakers could use when undertaking regulatory reviews. These approaches included:

· Sunsetting — where regulations must be re-made after a certain time period (typically 5 to 10 years) if they are not to lapse.

· ‘Embedded’ statutory reviews — where reviews are specified in legislation.

· ‘Post-implementation’ reviews — where a regulation that has been exempted from RIA requirements is reviewed after its implementation (normally within one to two years).

· Public stocktakes and ‘perceptions’ surveys of burdens on business — broad based reviews invite business to provide information on the burdens imposed by regulation and assesses ways that these burdens can be reduced without detracting from the objectives of the regulation.

· ‘Principles-based’ reviews— another broad based review approach that focuses on the features of regulation that can give rise to undue costs.

· Benchmarking — where the performance of regulations is compared across different jurisdictions with a view to identify leading or lagging practices, or models for reform.

· ‘In depth’ reviews — comprehensive reviews of particular areas of regulation that are seen to be in need of significant reform (PC 2011a). 
There is no single ‘best’ way to conduct a review of regulation — instead the most suitable approach will depend on the nature of the regulation, the objectives of the review and the resources available to policymakers. However, no matter what form the reviews take, they should be consultative and transparent. The principles of best practice regulation should also be upheld during the review — for example, if the review identifies a possible area for reform, an appropriate RIA should be undertaken before any changes are implemented. 
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Best practice in regulation enforcement

Regulations require some degree of enforcement in order to be effective, however, the manner in which enforcement is undertaken can have a large impact on how effective regulations are. Box I.4 presents some key aspects of smart enforcement.
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Aspects of ‘smart’ enforcement

	· Maximise the potential for voluntary compliance:

· Avoid unnecessarily complex regulation.

· Ensure regulation is effectively communicated. 

· Minimise the costs of compliance (in terms of time, money and effort).

· Ensure regulation fits well with existing market incentives and is supported by cultural norms and civic institutions.

· Consider providing rewards and incentives for voluntary action and high compliance outcomes — for example, by reducing the burden of routine inspections and granting penalty discounts when minor lapses occur.

· Nurture compliance capacity in business — for example, by providing technical advice to help businesses to comply with regulation.

· Maintain an ongoing dialog between government and the business community to ensure that regulators have a good understanding of the types of businesses they are targeting.

· Adequately resource regulatory agencies.

· Use risk analysis to identify targets of possible low compliance.

· Develop a range of enforcement instruments so that regulators can respond to different types of non–compliance.

· Monitor compliance trends in order to gauge the effectiveness and efficiency of enforcement activities. 

	Source: Based on Parker (2000).

	

	


It is also important to recognise that work to support good regulatory compliance begins at the regulatory design stage. In this regard, adherence to preparing a rigorous RIA provides a solid foundation for achieving an acceptable level of compliance (PC 2006a). 

A risk management approach to regulation enforcement 

Regulators do not have unlimited resources, and as such, it is not possible to enforce all regulations to such a level that full compliance is consistently monitored and achieved. A risk management approach to regulation accepts this constraint, and suggests that regulators should allocate the bulk of their enforcement resources to activities that are likely to generate the greatest net benefit to the community. This would typically involve targeting enforcement resources on:

· activities that have the potential to impose high costs on the community if regulations are not complied with

· businesses that are likely to have low levels of compliance (PC 2006a). 

Developing an effective risk based regulatory framework is a complex and often resource intensive process. However, once implemented, it can yield significant benefits to regulators, including more efficient resource allocation and greater consistency in regulatory decisions. Box I.5 outlines some of the questions regulators should ask themselves when designing a risk based regulatory framework. 
When utilising a risk based regulatory approach, it is important to ensure that periodic reviews are undertaken and appropriate adjustments made so that the framework evolves with changing economic, social and technological circumstances. 
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Box I.5

Designing risk based regulatory frameworks

	When undertaking risk based regulation, a regulator should:

· determine their risk tolerance — How much risk can be tolerated? It should be remembered at this stage that a ‘no risk’ approach is unlikely to be viable due to resource constraints.

· identify the risks —What risks exist? What risks are required to be addressed as part of the regulator’s charter or statutory obligations? What risks do the public expect the regulator to monitor? What indicators can be used to identify and monitor risks? 
· assess the risks — What ways are there to measure the impacts of risks if they occur? What ways are there to measure the likelihood of the risks occurring? How can these measures be combined to develop measures of risk that take into account both the magnitude of their potential impacts and the probability that they will occur? Does the regulator’s objectives mean that ‘high impact – low probability’ risks or ‘low impact – high probability’ risks should be addressed, or should it be a balance between these? How can this balance be met?
· consider what to do about low risk businesses — How should firms be regulated when the probability or impact of them not complying with the regulations is small? Would information campaigns, random inspections or themed inspections be effective? What other options are available?

	Source: OECD (2008).

	

	


Escalating enforcement

Regulators should be able to draw on a range of enforcement instruments in order to be able to respond to different types of non-compliance. This is recognised in COAG’s Best Practice Regulation guide:

… enforcement options should differentiate between the good corporate citizen and the renegade, to ensure that ‘last resort’ penalties are used most effectively (rarely) but model behaviour is encouraged. (2007, p. 16) 

The Braithwaite enforcement pyramid provides a graphical representation of this idea (figure I.1) 
Figure I.
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An enforcement pyramid for business regulation
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Source: Based on Ayres and Braithwaite (1992).

The central notion of the Braithwaite enforcement pyramid is that regulators signal to industry their commitment to escalate their enforcement response whenever lower levels of intervention fail. Moving up the pyramid involves progressively harsher penalties until a peak is reached which, if activated, should deter even the worst offender. In cases where non-compliance has particularly large consequences, it may be appropriate to start with a regulatory action that is higher up the pyramid (PC 2006a). 

Transparency, accountability and accessibility
Regulations should be enforced in a manner that is transparent and 
non-discriminatory. Regulators should also be held accountable to the decisions they have made. 

One effective mechanism to facilitate this is to develop a fair appeals process:

Access to review processes ensures that regulators, national or local authorities, are accountable for their actions. Accountability requirements are complementary to transparency practices defining the process requirements that regulators are committed to uphold when exercising their powers, and stating the rights afforded to businesses and citizens in the implementation of those powers. (Jacobzone, Choi and Miguet 2007, p. 48)

Appeal bodies can take many forms, such as an ombudsman and tribunals, but should possess a number of characteristics in order to be effective. Appellate bodies should be independent and free of political influence, accessible without the need for legal representation, be without overly formalistic requisites and be affordable and timely (Neuman 2009). Appeal bodies should also have mechanisms to stop appellants ‘gaming’ the system, such as by limiting the number of times that an appeal can be bought against a decision.

Furthermore, allegations of perceptions of corruption can affect community and business confidence that regulations are being administered objectively and in the best of interests of society. Lack of confidence can lead to increased uncertainty for business and reduced voluntary compliance. The states and the Northern Territory use a wide variety of measures to identify and prevent corruption. This processes are listed in table I.1

Table I.1
Measures to prevent and identify corruption

	NSW
	· The Independent Commission Against Corruption (ICAC) investigates corrupt conduct; gives advice and education to prevent corruption; makes recommendations to Director of Public Prosecutions regarding prosecution.

· The Planning Assessment Commission has authority to assess Major Projects with reportable political donations; or within the Minister’s electorate; or where the Minister has a pecuniary interest.

· Joint Regional Planning Panels assess developments that are over $5 million and are related to council.

· The NSW Ombudsman deals with public interest disclosures.

	Vic
	· The Local Government Investigations and Compliance Inspectorate focuses on compliance with the LG Act by investigating alleged breaches of the Act and conducting spot audits of councils.
· The Ombudsman Act and regulations set out procedures for dealing with unsatisfactory performance and misconduct by public service employees.
· The LG Act has provisions for the disclosure and conduct of councillors and council staff when performing duties which involve conflicts of interest; and procedures for investigating and deciding on the conduct of councillors and council staff.

	Qld
	· The Crime and Misconduct Commission investigates public sector misconduct, including fraud, bribery, misuse of powers and corruption.
· The Local Government Remuneration and Discipline Tribunal determines allegations of serious misconduct and complaints made against Local Government Councillors. Penalty available: up to recommending dismissal of Councillor.
· Regional Conduct Review Panels determine allegations of misconduct and complaints made against Local Government Councillors. Penalty available: compulsory counselling, apology, monitoring etc.

	WA
	· The Corruption and Crime Commission undertakes a ‘misconduct function’ to ensure that an allegation about, or information or matter involving, misconduct is dealt with in an appropriate way.
· The Department of Local Government has a regulatory monitoring role and inspectorial role under the Local Government Act Part 8.
· Local Government regulations include the establishment of a Standards Panel to review Councillors conduct.

	SA
	· The Anti-Corruption Branch of the South Australian Police receives and investigates complaints regarding corruption.
· State agencies and local government must appoint ‘responsible officers’ to ensure that there is an safe avenue for whistle-blowers to have their concerns acted upon (Whistle-blowers Protection Act 1993).
· The Minister has the power to investigate a council should he or she have reason believe that a council has failed to comply with a provision of the Local Government Act or any other Act, has failed to discharge its responsibilities under any Act, that an irregularity has occurred in the conduct of council affairs, or that a council has failed to comply with a request from the Minister for information or to take action on a matter.
· Code of Ethics (Public Sector Act 2009).
· Code of Conduct (LG Act) applies to local government employees.

	Tas
	· The Integrity Commission focuses on education and prevention as a way to reduce misconduct and to improve the response of public authorities when it arises.
· The Tasmanian Planning Commission can investigate local governments for procedural matters for rezoning, and can investigate councils and whether they are complying.


(continued next page)

Table I.1
(continued)

	Tas
	· The LG Act contains a number of offences which are investigated by the statutory Director of Local Government.

· Each council is required to have a code of conduct and the Act sets up a process by which councils and their member association (the Local Government Association of Tasmania) deal with complaints under those codes.

	NT
	· The Ombudsman NT receives and considers complaints from members of the public about Northern Territory councils.
· Councils are required to have a minimum code of conduct (LG Act ss 77 and 78).
· The Department is required to establish a program of compliance review to ensure that councils conduct their business lawfully (LG Act s 205).
· The Department can investigate the affairs of a council if there are reasonable grounds to suspect a material irregularity in or affecting the conduct of the council’s affairs (LG Act s 208).
· The Minister can establish a commission of inquiry to inquire into the affairs of a council (LG Act s 215).
· The LG Act provides for Ministerially suggested and/or required remedial actions where there are deficiencies in a council (ss 222 and 223).
· The Minister can place a council under official management and can either reinstate or dismiss the suspended members (LG Act s 224).


Source: Productivity Commission survey of state governments (2011–12, unpublished).

Conflict of interest provisions are contained in LG Acts to guide councillors and LG staff in exercising their responsibilities in a manner that instils confidence in the community. These are listed in table I.2. Complaints may also be made to state and territory ombudsmen, who have jurisdiction to investigate actions of LG officials.

Table I.2
Provisions in Local Government Acts for registering complaints about public officials

	NSW
	A public official (for example, a council employee) may complain to the Director-General about the conduct of a council or council member (s. 429A), and anyone can make a complaint regarding a non-disclosure of interest (s. 460).

	Vic
	Councillor Conduct Panels can be established by the Municipal Association of Victoria under schedule 5.

	Qld
	Complaints about councillor conduct can be made to the council under s. 177.

	WA
	there is a standards panel to investigate misconduct by councillors or staff (Part 5 division 9).

	SA
	The LG Act allows complaints about conduct of members of council to be lodged with the District Court (LG Act s. 264).

	Tas
	Appeals against council decisions relating to the use or disposal of public land can be heard by the Resource Management and Planning Appeal Tribunal (s. 178A,). Under s. 28F, complaints relating to code of conduct are referred to the Code of Conduct Panel or a Standards Panel. Under s. 339E, complaints against non-compliance or offence are lodged with the Director of Local Government (a state appointee under s. 334).

	NT
	Complaints of breaches of the code of conduct are lodged with the department responsible for administering the Act (ss. 5 and 79). The department then refers the complaint to a disciplinary committee established by the Minister (ss, 79(3) and 80).


Source: Productivity Commission survey of state governments (2011–12, unpublished).

Those being regulated — as well as the wider community — should also be able to access relevant regulations easily and with minimal (typically zero) cost. This extends beyond regulations themselves to include, where appropriate, explanatory memoranda, precedent cases, appeal decisions and any other documentation that may assist business in understanding the regulations they are subject to. The internet, in particular, can help policymakers to achieve this. 
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