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Benchmarking methodology
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What is benchmarking?

Benchmarking identifies and measures (where appropriate) differences in organisational practices for the purpose of undertaking relevant comparisons between peers, be they businesses or governments. A system, or aspect of a system, may be benchmarked by comparing the way peers achieve the same or similar results. Benchmarking can also be used to determine the relative performance of organisational practices over time and facilitate a process of continual improvement.
Why benchmark business regulation?

The purpose of regulation is to underpin social and economic order by shaping incentives and influencing as well as determining how businesses and the general community interact and behave. They can help societies deal with otherwise intractable economic, social and environmental problems. 

In order to achieve the benefits of regulation, various costs are imposed on businesses, government and the community more broadly. There are cases, however, where unnecessary regulatory burdens are imposed on businesses which exceed what is necessary to achieve the desired policy objective. Potential sources of unnecessary regulatory burden include:

· excessive coverage, including through informal codes of practice or procedural rules not defined in legislation 
· regulation that is redundant or not justified by policy intent

· excessive reporting or recording requirements

· variation in definitions and reporting requirements

· inconsistent and overlapping reporting requirements
· incentives and barriers that impact on business choices
· inconsistent, inappropriate or excessive enforcement of regulation irrespective of risk posed by the type of business activity or the compliance history of the business involved.
Business regulation benchmarking compares the costs imposed on business by  particular regulatory regimes, or parts of regulatory regimes, with the aim of identifying what works well (for example, increasing cost effectiveness) and why. The insights gained from business regulatory benchmarking can reduce the regulatory burdens on businesses by promoting the adoption of ‘best practice’ regulatory frameworks and driving consistency in regulatory approaches across jurisdictions. 
C.2
Approaches to regulatory benchmarking 

Types of benchmarking

There are two broad benchmarking frameworks that can be used to identify unnecessary regulatory burdens depending on the objective of the benchmarking exercise.

· Standards benchmarking — The identification of ‘best practice’ standards or theoretical policy targets that regulatory entities can aspire to in developing and implementing changes to regulatory processes. It can be used to monitor the progress towards the achievement of burden reduction targets and can be useful when benchmarking administration and enforcement activities.

· Performance benchmarking — The comparison of performance across regulatory entities using a range of indicators. It can help identify the extent of unnecessary burdens for similar regulatory processes and/or outcomes across jurisdictions. Where data is available, this form of benchmarking can also help assess the impact of regulatory improvement initiatives over time.

Considerations in designing and undertaking regulatory benchmarking

The appropriate form of benchmarking and what it can achieve is influenced by:

· Objectives — the rationale and purpose for benchmarking regulatory burdens

· Coverage — the regulatory burdens that can be measured and compared

· Performance indicators — the appropriate measures of performance for each burden to be benchmarked

· Data management — the availability and comparability of relevant data for performance indicators

· Reporting — the interpretation and presentation of results.

Objectives

While benchmarking can be used to serve many purposes, with regard to the business regulation benchmarking exercise of which this review is a part, the Council of Australian Governments (COAG) considers the overarching purpose is to identify (and quantify) the types of unnecessary burdens of concern to business, given policy objectives. An additional objective is identifying leading practices among jurisdictions. In this regard, the Commission’s work can be expected to encourage consideration and discussion of opportunities to achieve regulatory goals at lower cost.
The objective of identifying unnecessary burdens is delivered in a number of broad ways:

· identifying differences in regulatory requirements for regulations with similar objectives across jurisdictions

· comparing the magnitude of regulatory burdens imposed by regulations with similar objectives across jurisdictions

· identifying the extent of regulatory duplication and inconsistency

· identifying inconsistencies and poor practice in the design, administration or enforcement of regulation.

The objective of identifying leading practices is delivered by evaluating the differences and identifying those that appear to be the most cost effective and/or which most resemble agreed best practice standards.

Coverage

There are two broad types of regulatory costs which can result in unnecessary burdens — administrative compliance costs and economic costs.
All regulations impose administrative compliance costs related to monitoring, evaluation and reporting activities. These administrative compliance costs include:
· paperwork costs — associated with providing information in accordance with regulatory conditions. Such activities include filling out forms, record-keeping and obtaining advice from external sources (consultants, lawyers, accountants)
· non-paperwork costs — associated with the impact of regulation on the operation of the business. Such costs include: additional investment in physical and human capital to conform with regulations; ‘capital holding’ costs resulting from regulation induced delays; time spent undertaking regulatory requirements (for example, audits or inspections of premises or processes); and, costs in addressing inconsistent and duplicative regulation in different jurisdictions.
Regulations can impose economic costs on business which artificially distort the distribution of resources devoted to particular activities (that is, allocative efficiency). In addition, regulation can affect the efficient use of resources over time (that is, dynamic efficiency), affecting competitiveness, innovation and entrepreneurial activity. Economic costs of poor regulation cannot always be robustly benchmarked as it is difficult to specifically identify their impact on the broader economy and, therefore, estimate the benefits and costs associated with alternative activities.
Performance indicators

Key aspects of performance can be represented and compared using performance indicators. Performance indicators may either be quantitative (statistical) or qualitative (descriptive). Quantitative indicators can reveal the size of relative differences in regulatory burden, whereas qualitative indicators can only rank regulatory burdens or jurisdictional performance based on a subjective interpretation of the information gathered. 
While direct indicators of performance are desirable, indirect indicators are often used due to measurement difficulties or data availability. In addition, qualitative indicators, such as case studies, can be a useful way to illustrate differences in regulatory systems where comparisons of quantitative indicators are not meaningful. 
The main criteria for developing and selecting performance indicators are:

· Acceptability and ease of interpretation — Indicators should be sufficiently simple to be interpreted by intended users. They should be unambiguous in what they are measuring and have broad support.
· Data availability and cost — The information required for an indicator should be obtainable at a reasonable cost in relation to its value. Data gaps or limitations can reduce the value of the information provided by the indicator.

· Comparability — The data collected should allow for meaningful comparisons between jurisdictions. Where data are not comparable across jurisdictions, benchmarking over time within jurisdictions would be particularly important.

· Robustness — The benchmarking should produce consistent results over time.

· Significance and relevance — An indicator should be significant in the sense that it represents an important aspect of business regulatory burden and relevant to ensure that policy responses to improve results based on it can achieve the underlying objective of reducing unnecessary burdens.

· Timeliness — Indicators should provide information within reasonable time periods.

Data management

Data management refers to the protocols required for the collection, collation and assessment of data and information to compile performance indicators. 
Data management collection processes should not be too onerous on business — ideally, performance indicators should be derived from data received from business as part of the operation of the regulatory system. For example, most jurisdictions have certain regulatory areas where businesses are required to regularly report on their activities. Unless there is consistency in the data collected, however, it is unlikely that this information can be used to compare the business burdens associated with similar regulatory systems between jurisdictions. 
In many cases, performance indicators of regulatory burdens cannot be easily developed or measured as the underlying data required are not collected. In such circumstances, it may be necessary to collect relevant data and information concerning regulatory burdens from businesses directly through surveys or interviews. Where data is collected through these methods, the questions should be targeted to minimise the burden on businesses. 
Reporting

The nature of reporting benchmarking processes and outcomes influences the capacity of stakeholders to evaluate, understand and use the benchmarking information according to their respective needs. It can also have significant cost implications depending on the level of detail presented in relation to the methodology used, processes undertaken and results reported. 
C.3
What is appropriate benchmarking strategy for this study?
The Commission has been asked to benchmark regulatory burdens associated with regulations imposed and/or administered by local government authorities. There are a wide variety of regulatory systems to consider with around 560 local government authorities in the six states and one territory where they are located. In addition, equivalent regulatory systems in the ACT are explored where they exhibit ‘leading practices’. 
Local government authorities exercise regulatory functions on behalf of state and territory governments under delegated authority. These regulatory areas are suitable for benchmarking within and between jurisdictions, particularly where state and territory authorities require the regular reporting of information associated with regulatory activities. 

Local government authorities may also create their own regulations, giving rise to substantial differences in their regulatory activities within jurisdictions. It is more difficult to benchmark these regulations as they often exist in one jurisdiction or a small number of jurisdictions, but it may be possible to identify if any aspects are unnecessary in that there additional costs are incurred without further progress towards the regulatory goal.
Some of the regulatory areas examined in this study can be benchmarked using a ‘standards’ methodology, particularly where jurisdictions, such as the Australian Government and/or states, have developed and attempted to implement consistent frameworks or guidelines.
A ‘standards’ methodology may be appropriate for benchmarking some aspects of the burdens imposed by food safety, building and construction standards and other areas where COAG has agreed to implement nationally consistent regulatory systems. In some areas, the states and territories have amended the agreed standards as part of the implementation process and there may be significant value in identifying the regulatory burden associated with these changes. 

A ‘standards’ methodology is also appropriate in assessing the administration and enforcement of regulation. For example, the concepts of responsive enforcement and the use of risk management by regulators are best practice standards against which actual practice can be compared. 
‘Performance’ benchmarking is likely to be the appropriate methodology for most of the areas of interest in this study where local government authorities are given considerable freedom in how they pursue particular regulatory outcomes and/or where there is no agreed best practice standard.
Quantitative data for performance benchmarking indicators may be derived from either submissions, surveys undertaken by the Commission as part of this or other studies (such as previous benchmarking studies) and other publically available information (such as annual performance reports).
Where quantitative indicators are either not available nor applicable, qualitative indicators and case studies can be used to identify unnecessary regulatory burdens and examine different local government approaches to regulatory activities. 
Comparisons of performance indicators may assist in identifying leading practices associated with effective and efficient regulatory structures and processes employed by local governments within each jurisdiction.
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