	
	


	
	



10
Regulating hazardous substances
	Key points

	· Through the adoption of key national standards and codes of practice, all jurisdictions have developed a common basis for the classification and control of hazardous substances.
· Consistent legislation can be undermined by differing interpretations from regulators. For example, a business was advised by some OHS regulators that a Material Safety Data Sheet was not required for obsolete chemicals, while other regulators were unable/unwilling to provide advice on the matter and another regulator deemed it was required.

· In 2008-09, the operation of overlapping systems for the regulation of hazardous substances and dangerous goods gave rise to confusion among business and duplicated effort for businesses in complying with the requirements.
· In 2008-09, there were significant differences in the fees applying to asbestos removal licences for businesses — ranging, on an annualised basis, from $27 in Queensland to $3536 in South Australia for a licence to remove friable asbestos. In the Northern Territory, which licenses only individuals (not businesses), the annualised cost of an asbestos removal licence was $17 per individual.
· There were also significant differences in the nature and content of the supporting information required as part of the application process.

· In 2008-09, South Australia was the most burdensome jurisdiction in relation to the licensing of asbestos removalists — even if only by virtue of its licence fees which were over three times those of any other jurisdiction (aside from Western Australia).

· In 2008-09, all jurisdictions (except Queensland and the ACT) required an asbestos removalist to either:

· notify the regulator prior to starting an asbestos removal project (Victoria, Western Australia, Tasmania, the Northern Territory and non-friable asbestos removal in New South Wales); or

· obtain a permit prior to starting an asbestos removal project (South Australia and friable asbestos removal in New South Wales)

New South Wales, the only jurisdiction to levy a fee for its permits, imposed the greatest burden for this permit/notification requirement. 
· In 2008-09, all jurisdictions, except the Commonwealth and the Northern Territory, had explicit requirements for the owners/controllers of non‑residential buildings to maintain an asbestos register. Where a register was required, the level of prescription regarding the contents of the register varied greatly between jurisdictions, thereby creating differences in regulatory burden for owners/controllers of non-residential property across jurisdictions.

	


A ‘hazardous substance’ is one that poses a risk to the health of people exposed to it. It can take any form — solid, liquid or gas. People can be exposed to hazardous substances by absorbing (through the skin), inhaling or ingesting them. The possible adverse health effects arising from exposure to hazardous substances include poisoning, irritation (for example to the skin or eyes), chemical burns, cancer and birth defects. They can also cause diseases of certain organs such as the lungs, liver, kidneys and nervous system. These effects can be either acute or chronic, immediate or delayed onset and, in some instance, can lead to premature death. The adverse health effects of hazardous substances are not always obvious and the symptoms may only develop years after exposure to a substance — for example, mesothelioma (a form of cancer) typically occurs 20–40 years after exposure to asbestos (WorkSafe Victoria 2009c).
All jurisdictions have requirements specific to hazardous substances within their occupational health and safety (OHS) laws except the ACT. The ACT has specific legislation regulating ‘dangerous substances’ (table 10.1).

Table 10.1
Regulations specifying OHS requirements for hazardous substances

2008-09

	
	Regulations specifying OHS requirements for hazardous substances
	Act under which the regulations were issued

	Cwlth
	Occupational Health and Safety (Safety Standards) Regulations 1994
	Occupational Health and Safety Act 1991

	NSW
	Occupational Health and Safety Regulation 2001
	Occupational Health and Safety Act 2000

	Vic
	Occupational Health and Safety Regulations 2007
	Occupational Health and Safety Act 2004

	Qld
	Workplace Health and Safety Regulation 2008
	Workplace Health and Safety Act 1995

	SA
	Occupational Health, Safety and Welfare Regulations 1995
	Occupational Health, Safety and Welfare 
Act 1986

	WA
	Occupational Safety and Health Regulations 1996
	Occupational Safety and Health Act 1984

	Tas
	Workplace Health and Safety Regulations 1998
	Workplace Health and Safety Act 1995

	NT
	Workplace Health and Safety Regulations 1992
	Workplace Health and Safety Act 2007

	ACT
	Dangerous Substances (General) Regulation 2004
	Dangerous Substances Act 2004


As outlined in chapter 4, the OHS requirements for hazardous substances and, in particular, asbestos were raised as areas of concern by participants. This chapter explores four aspects of the burden on business arising from the regulation of hazardous substances for OHS purposes:

1. the take up of national standards relating to hazardous substances
2. a case study on the requirement for Material Safety Data Sheets (MSDSs)

3. duplication in the regulation of hazardous substances and dangerous goods

4. an examination of selected OHS requirements relating to asbestos.

10.1
Take up of national standards and codes of practice
Separate to the OHS laws of the jurisdictions (table 10.1), the predecessors of Safe Work Australia (SWA) declared national standards, codes of practice and guidance notes for the control of hazardous substances (table 10.2) in order to form the basis of a nationally consistent regulatory approach (SWA 2010d).
 Jurisdictions are under no obligation to adopt these standards and codes and, unless they do so, the standards and codes do not have any legal authority in their jurisdiction.
Of the 16 national regulations, national standards and codes of practice for the control of hazardous substances (table 10.2), all jurisdictions have adopted the:
· Approved Criteria for Classifying Hazardous Substances [NOHSC: 1008 (2004)]

· National Model Regulation for the Control of Workplace Hazardous Substances  [NOHSC: 1005 (1994)]

· National Code of Practice for the Preparation of Material Safety Data Sheets (2nd edition) [NOHSC: 2011 (2003)]
· Adopted National Exposure Standards for Atmospheric Contaminants in the Occupational Environment [NOHSC: 1003 (1995)]
· National Standard for Synthetic Mineral Fibres [NOHSC: 1004 (1990)]
· National Model Regulation for the Control of Scheduled Carcinogenic Substances [NOHSC: 1011 (1995)]. (CRCCI 2007; Productivity Commission survey of OHS regulators 2009, unpublished; Safe Work Australia 2009, unpublished)
By adopting the first three of the national regulations, standards and codes listed above (NOHSC: 1008, NOHSC: 1005 and NOHSC: 2011), the jurisdictions have established a common basis for, and approach to, the classification and general control of all hazardous substances. This is reinforced by the Hazardous Substances Information System (HSIS — box 10.1). As a result, the regulatory burdens arising from the general requirements for hazardous substances should be similar for business regardless of the jurisdiction(s) in which they operate.
 Differing regulatory burdens, where they arise, should largely be limited to the specific treatments required for individual hazardous substances (such as, but not limited to, asbestos, vinyl chloride, timber preservatives, inorganic lead and carcinogenic substances) where the national standards and codes of practice (table10.2) have not been uniformly adopted by all jurisdictions and/or individual jurisdictions have implemented their own requirements.
Table 10.2
National standards, codes of practice and related guidance material for hazardous substances

2008-09
	NOHSC standard number
	Subject

	Model Regulations
	

	1005 (1994)
	Control of workplace hazardous substances

	1011 (1995)
	Control of scheduled carcinogenic substances

	National Standards
	

	1003 (1995)
	Adopted national exposure standards for atmospheric contaminants in the occupational environment

	1004 (1990)
	Synthetic mineral fibres

	1008 (2004)
	Approved criteria for classifying hazardous substances

	1012 (1994)
	Control of inorganic lead at work

	Codes of Practice
	

	2002 (2005)
	Safe removal of asbestos (2nd edition)

	2003 (1989)
	Safe handling of timber preservatives and treated timber

	2006 (1990)
	Safe use of synthetic mineral fibres

	2007 (1994)
	Control of workplace hazardous substances

	2011 (2003)
	Preparation of material safety data sheets (2nd edition)

	2012 (1994)
	Labelling of workplace substances

	2014 (1995)
	Control of scheduled carcinogenic substances

	2015 (1994)
	Control and safe use of inorganic lead at work

	2018 (2005)
	Management and control of asbestos in the workplace

	—a
	Safe use of vinyl chloride

	Guidance Notes
	

	3003 (2005)
	Membrane filter method for estimating airborne asbestos fibres (2nd edition)

	3006 (1989)
	Membrane filter method for the estimation of airborne synthetic mineral fibres

	3007 (1989)
	Safe handling of timber preservatives and treated timber

	3008 (1995)
	Interpretation of exposure standards for atmospheric contaminants in the occupational environment (3rd edition)

	3009 (1990)
	Placarding stores for dangerous goods and specified hazardous substances

	3017 (1994)
	Assessment of health risks arising from hazardous substances in the workplace

	3018 (1994)
	Control of workplace hazardous substances in the retail sector

	7039 (1995)
	Guidelines for health surveillance


a The National Code of Practice for the Safe Use of Vinyl Chloride does not have a NOHSC Standard Number.

Source: CRCCI (2007).
	Box 10.1
Hazardous Substances Information System (HSIS)

	The HSIS is a publicly accessible (via the internet) database maintained by SWA that lists those substances that have been classified according to the Approved Criteria for Classifying Hazardous Substances [NOHSC: 1008 (2004)] and/or that have National Exposure Standards declared under the Adopted National Exposure Standards for Atmospheric Contaminants in the Occupational Environment [NOHSC: 1003 (1995)].
The HSIS is only updated from time to time, with the most recent updates being:

· April 2009 — 958 entries amended, added or deleted

· July 2008 — 919 entries amended or added.
The HSIS superseded the previously published List of Designated Hazardous Substances (the List) — a hardcopy list of the hazardous substances commonly used in workplaces. The last edition of the List was published in 1999.

	Sources: SWA (2010c); PC (2008a).

	

	


10.2
Material Safety Data Sheets — case study

All states and territories require an MSDS (box 10.2) to be made available to workers who will potentially be exposed to a hazardous substance or a dangerous good (dangerous goods are discussed in section 10.3). As outlined in section 10.1, all jurisdictions have incorporated the National Code of Practice for the Preparation of Material Safety Data Sheets [NOHSC: 2011 (2003)] into their respective OHS regulatory frameworks and, as a result, businesses can satisfy the MSDS requirements of all jurisdictions with an MSDS prepared in compliance with this code of practice (PC 2008a; Department of Education, Employment and Workplace Relations (Cwlth), pers. comm., 7 January 2010).
In its submission to the Commission’s Chemicals and Plastics Regulation report (PC 2008a), 3M Australia outlined its experience in seeking information from each state and territory on whether an MSDS was required for obsolete products (those that had not been supplied commercially for over two years) (3M Australia 2008).
 The time taken to be provided with advice varied from 2 days (in South Australia) to over 90 days (in New South Wales). 3M Australia was advised by one regulator that they needed an MSDS while two other regulators advised that they did not need one. In addition, some regulators were either unwilling or unable to provide advice and one referred the decision to another authority (table 10.3).
	Box 10.2
What is an MSDS?

	An MSDS is a document prepared by the supplier (manufacturer or importer) of a hazardous substance and/or dangerous good that describes the chemical and physical properties of the substance and provides advice on its safe storage, handling and use. The MSDS should include details of the hazards (health and physicochemical), exposure controls, personal protective equipment, safe handling and storage instructions, emergency procedures and disposal advice applicable to the substance.

The MSDS can be used to inform hazard and risk assessments and to establish appropriate work practices to control risks associated with the use of the chemical in the workplace.

An MSDS does not need to be formally approved. However, the OHS regulator in each jurisdiction is responsible for determining whether an MSDS complies with the relevant provisions within their legislation.
In all jurisdictions, an MSDS must be reviewed periodically to keep it up to date, for example when any new or significant information becomes available on the hazards of the substance. Otherwise, an MSDS should be reviewed and reissued every five years.

	Source: SWAC (2009d).

	

	


Table 10.3
Regulator responses to 3M Australia’s MSDS inquiries

Circa March 2008

	
	Time taken to get an answer
	MSDS required for obsolete products?

	NSW
	More than 90 days
	No reply

	Vic
	Less than one week
	No

	Qld
	1 week
	No

	SA
	2 days
	Unclear — referred to National Industrial Chemicals Notification and Assessment Scheme (NICNAS)

	WA
	More than 60 days
	No reply

	Tas
	Less than 30 days
	Yes

	NT
	More than 60 days
	No reply

	ACT
	2 weeks
	Unclear — referred to National Codes of Practice


Source: PC (2008a).

While this was the experience of only one business and not necessarily reflective of the broader experience of business, it provides an example of how, even where there are consistent regulatory requirements across jurisdictions, different interpretations of those requirements by regulators can create differing burdens for business across the jurisdictions. It also shows how the difficulty experienced by a business in interpreting OHS requirements can be compounded by differing interpretations of the requirements by regulators (or the failure of a regulator to respond to an enquiry), thereby resulting in considerable uncertainty (and its associated burden).

10.3
Hazardous substances — duplication with dangerous goods regulation
For OHS purposes, ‘dangerous goods’ are an additional category of workplace substances. A dangerous good is one that poses a physical risk to the people and property in its proximity. For example, a dangerous good is a substance, or combination of substances, that can cause fires, explosions, rapid chemical reactions or immediate health risks (such as poisoning). The effects of dangerous goods are generally sudden and obvious.
A number of substances are classified as both a hazardous substance and a dangerous good, although the classifications may be due to different traits of the substance. Any substance classified as both a hazardous substance and a dangerous good will require any business dealing with it to be familiar with two sets of regulatory requirements. While many of these requirements are consistent,
 there are differences between them and, depending upon the substance in question, compliance can be a complex matter. Some businesses contend that the two sets of requirements give rise to unnecessary costs, confusion among business and duplicated effort for businesses complying with the requirements (ASCC 2006a).
In July 2009, the  Safe Work Australia Council (SWAC) (now SWA) agreed that the Draft National Standard for the Control of Workplace Hazardous Chemicals would form the basis for new model OHS regulations for workplace chemicals (box 10.3). These model regulations are scheduled to be introduced in 2012 (SWA 2010e).

In considering the replacement of the parallel regulatory systems for hazardous substances and dangerous goods with a single system common to both, the Commission (2008a) previously noted the change would potentially reduce some of the costs faced by firms and could increase compliance. However, the Commission also noted that the transition costs of such a change would likely outweigh those benefits.

	Box 10.3
The new regulatory framework for workplace chemicals 

	NOHSC, a predecessor of SWA, determined there should be a single regulatory framework for hazardous substances and dangerous goods. NOHSC considered that any new regulatory framework should be based on the Globally Harmonised System of Classification and Labelling of Chemicals (the GHS — below).
A draft national standard, codes of practice and regulatory impact statement (RIS) were released for public comment in late 2006. From March 2007, a technical group comprising six members from the jurisdictions’ OHS regulators, two members representing industry and one representing employees, revised the drafts in light of the responses to the public consultation process.

From July 2009, SWA has been drafting model regulations based on the Draft National Standard for the Control of Workplace Hazardous Chemicals. Among other things, this will combine the previously separate regulations for hazardous substances and dangerous goods, as well as implement the GHS. As part of this process, SWA will also be preparing guidance material and introducing training courses on the GHS.
Globally Harmonised System of Classification and Labelling of Chemicals (GHS)

The GHS was developed under the auspices of the United Nations to be the internationally agreed system for the classification and labelling of chemicals. It includes harmonised criteria for the classification of physical hazards (such as flammability), health hazards (such as carcinogenicity) and environmental hazards. It is also intended to address how labels and safety data sheets should be used to convey information about the hazard(s) and how to protect people from the effects of those hazards. The GHS will be extended to hazardous chemical substances, dilute solutions and mixtures.
The GHS is expected to:

· enhance the protection of people (and the environment) by providing an internationally comprehensive system for chemical hazard communication

· provide a recognised framework for those countries without an existing system

· reduce the need for duplicative testing and evaluation of chemicals

· facilitate international trade for those chemicals where hazards have been properly assessed and identified.

	Sources: ASCC (2006a); SWAC (2009a); SWA (2010e); SWAC (2009g).

	

	


10.4
Regulating occupational health and safety concerns relating to asbestos
All jurisdictions have legislation dealing with the risks asbestos poses for workplace health and safety, recognising that the health effects of asbestos exposure may take many years to manifest. For example, even though asbestos has been seldom used in Australian industry since the mid-1980s, it is expected that the incidence of mesothelioma (a cancer caused by exposure to asbestos) will not peak until after 2010 (SWAC 2009e). Figure 10.1 shows how the number of new cases of mesothelioma have grown since the early-1980s.
 The consequence of asbestos exposure is evidenced by asbestos related diseases, mesothelioma (32 deaths) and asbestosis (12 deaths), being the two most common diseases causing (compensated) fatalities in the Australian construction industry over the period of 1 July 2005 to 30 June 2008 (SWA 2010b).
Figure 10.1
New cases of mesotheliomaa
Number of new cases — 5-year rolling averages (1982–2005)
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a(As the number of new cases for the Northern Territory and the ACT are relatively low over the period (1–4 and 1–6, respectively), they cannot be plotted clearly on the scale of this figure and so have been excluded.

Data source: SWAC (2009e).

The Commission received a number of complaints about differences in the OHS requirements for asbestos during visits with interested parties. On this basis, the Commission decided to use asbestos as the basis for a case study on the regulation of a specific hazardous substance.
The regulation of asbestos removal proved to be a topical subject over the course of the study with ACT WorkCover shutting down a worksite in October 2009 following reports that workers appeared to be removing asbestos without the required protective equipment and that visible asbestos fibres were being released into the air. People who had visited the site were subsequently contacted by ACT Health and encouraged to seek medical advice regarding their potential exposure to asbestos fibres (Kretowicz 2009).

This section does not seek to provide exhaustive coverage of asbestos-related OHS regulation, but rather considers specific facets of the jurisdictions’ regulation of asbestos, namely:

· duties to identify the presence and location of asbestos in a workplace and associated requirements to maintain an ‘asbestos register’
· aspects of OHS legislation relating to asbestos removal, including: licensing requirements for asbestos removalists; the notification and permit requirements to be satisfied prior to undertaking the removal of asbestos; and the regulatory requirements and obligations of asbestos removalists and their clients when removing asbestos.

Identifying asbestos in the workplace and maintaining an asbestos register
The Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)] outlines some general principles for the management of asbestos in the workplace (figure 10.2 shows how these principles should be applied in practice). The first step in managing asbestos in the workplace is to determine whether asbestos is present.
The Commonwealth (under the Occupational Health and Safety Act 1991 (Cwlth)) and the Northern Territory are the only jurisdictions not to have an explicit requirement within their OHS legislation to identify the location of asbestos in a workplace or non-residential building (table 10.4). However, businesses operating in these jurisdictions might reasonably be expected to do so given their jurisdiction’s promotion of the Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)], which contains such requirements.
Figure 10.2
Applying the general principles of an asbestos management plan in practice
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Source: Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)]. 
Table 10.4
Requirements to identify asbestos and maintain an asbestos register

2008-099
	
	Duty holder
	Duty to identify the presence and location of asbestos
	Duty to maintain an asbestos register

	Cwlth
	No explicit register or ‘asbestos identification’ requirement
	(a
	(

	NSW
	The controller of a premises
	(b
	(b

	Vic
	A person who manages or controls a workplace

An employer
	(
(
	(
(

	Qld
	The owner of the structure
	(b
	(b

	SA
	The owner of the building

The person in possession of plant that contains, or has on it, any asbestos containing material
	(c

(c
	(
(

	WA
	A person who, at a workplace, is an employer, the main contractor, a self-employed person or the person having control of the workplace 
	(b
	(b

	Tas
	The accountable person who has management or control of a building, structure or mine 
	(
	(

	NT
	No explicit register or ‘asbestos identification’ requirement
	(
	(

	ACTd
	A person in control of non-residential premises
	(c
	(


a Employers in control of a construction project have a duty to identify hazards arising from the presence of asbestos.  b In compliance with the Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)].  c The duty holder must use a ‘competent person’/licensed assessor to identify the presence of asbestos.  d The requirements are being progressively phased in by class of building until 1 September 2010.

Source: OHS Acts and regulations.

In South Australia and the ACT, the duty holder (table 10.4) must engage a competent ‘assessor’ to identify the presence of asbestos. Victoria and Tasmania also require the duty holders to identify the presence of asbestos, although not necessarily by engaging an ‘expert’ to do so.
 In contrast, in New South Wales, Queensland and Western Australia, where the Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)] applies, the person with a duty to identify the presence and location of asbestos may assume the presence of asbestos.
These different requirements create differing burdens for business. For example, allowing an assumption of the presence of asbestos removes the costs associated with engaging experts and sampling suspicious material, but creates possibly unnecessary costs (albeit voluntarily borne by business) by requiring businesses to act as though asbestos were present in building when, in fact, it might not be. On the other hand, requiring assessments of buildings creates a cost for business, possibly in excess of the costs it would bear were it able to assume the presence of asbestos and treat the building accordingly — particularly where the use of professional assessors is required. In this light, the Victorian legislation would seem to strike a balance by requiring a business to identify the presence and location of asbestos but allowing it to assume asbestos is present in situations of uncertainty (based on reasonable grounds) or inaccessibility.
In those jurisdictions requiring a duty holder to identify the presence of asbestos, the duty holder is also bound to maintain an asbestos register (table 10.4). The mandated contents of asbestos registers vary from jurisdiction to jurisdiction (table 10.5) and in those jurisdictions where a business may assume the presence of asbestos (New South Wales, Queensland, Western Australia and, in certain circumstances, Victoria), the asbestos register should reflect any assumptions made about the presence and location of asbestos. The differing duty holders and mandated contents of the asbestos registers present regulatory burdens for those businesses either operating across jurisdictions or which hold non-residential property in different jurisdictions. For example, the differing information requirements (table 10.5) means that any ‘national asbestos register template’ a business might employ will see them exceed the regulatory requirements of a number of jurisdictions. Further, the absence of any explicit requirements for an asbestos register in the Northern Territory and for those operating under the Occupational Health and Safety Act 1991 (Cwlth), render them lower cost jurisdictions compared to those where such requirements apply.

Comments from focus groups of OHS consultants and OHS regulators participating in a SWA (2010a) compliance study suggest that compliance with asbestos register requirements is comparatively low. In particular, they noted that asbestos registers are:

· often absent from workplaces, with larger, more organised workplaces the more likely to have a register

· not always made available to contractors and workers entering the workplace — either through the lack of a proactive approach to making it available or deliberately withholding it

· not necessarily requested by the contractor or worker when entering a workplace

· often incomplete or inaccurate.

Table 10.5
Asbestos registers — non-residential buildingsa
Information requirements — 2008-09

	
	NOHSC:2018
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	ACT

	Date of each inspection/ assessment
	(
	(
	
	CP
	CP
	CP
	
	(

	Name of person conduction inspection
	(
	CP
	
	CP
	CP
	CP
	
	(

	Location, type and condition of each asbestos product
	(
	(
	(
	CP
	(
	CP
	(
	(

	Location, type and condition of any material assumed to contain asbestos
	(
	CP
	(
	CP
	CP
	CP
	
	(

	Details of any inaccessible location likely to contain asbestos
	(
	CP
	
	CP
	CP
	CP
	
	

	Details of any analysis confirming whether material does or does not contain asbestos
	(
	CP
	
	CP
	CP
	CP
	
	(

	Details of the risk assessments made on asbestos materials
	(
	CP
	
	CP
	CP
	CP
	
	(

	Details of any review of the risk assessments (on asbestos materials) by a licensed asbestos assessor (or others)
	(
	CP
	
	CP
	CP
	CP
	
	(

	Results of any air monitoring for airborne asbestos fibres and an assessment of these results
	(
	CP
	
	CP
	CP
	CP
	
	

	Information about the control measures in place in the building and/or any control action(s) taken
	(
	(
	
	CP
	CP
	CP
	
	(

	Date control actions undertaken
	(
	(
	
	CP
	CP
	CP
	
	

	Date each piece of asbestos product was identified
	
	
	(
	
	
	
	
	

	Details of any review of the register by a licensed asbestos assessor (or others)
	
	
	
	
	
	
	
	(

	Details of those undertaking control work (if contracted out)
	
	(
	
	
	
	
	
	

	Information about maintenance and service work
	
	
	
	
	
	
	
	(

	Details of any activities undertaken that are likely to disturb the asbestos
	
	
	(
	
	
	
	
	


CP requirements by virtue of reference in the regulation to the Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)].  a As there are no requirements for an asbestos register under the Commonwealth and Northern Territory regimes, they have been excluded from the table.

Sources: Dangerous Substances (General) Regulation 2004 (ACT); Code of Practice for the Management and Control of Asbestos in Workplaces [NOHSC:2018 (2005)]; OHS Acts and regulations.

Removing asbestos
If asbestos is identified in a workplace or non-residential building, one of the ‘control alternatives’ (figure 10.2) is to remove the asbestos. Businesses and, in some jurisdictions, individuals engaged in the removal of asbestos are required to be licensed in the state or territory in which the removal work will take place.
 However, most jurisdictions provide an exception to the licensing requirements for those removing a small sample of material for testing (including testing to determine whether the material is asbestos). The states and territories also place obligations and responsibilities on asbestos removalists and their clients in respect of the process of removing asbestos from buildings, including notification and permit requirements.
Licensing asbestos removalists

The ACT, where licensing is the responsibility of the ACT Planning and Land Authority, is the only jurisdiction where the licensing of asbestos removalists is not the responsibility of the OHS regulator. The number of asbestos removalists licensed in each jurisdiction is reflected in table 10.6.
Aside from those outlined in table 10.6, some unique features of the jurisdictions’ licensing regimes include:

· in Victoria, Class A and Class B licences (table 10.6) are further categorised into: unlimited Class A or B licences; and limited Class A or B licences that are related to the removal of specific asbestos containing material
· Western Australia has only one class of an asbestos removal licence. The licence is only required for the removal of ‘thermal and acoustic asbestos’ products. For the removal of over 200 square metres of asbestos cement ‘building products’ (a form of non-friable asbestos) a ‘class 3 demolition licence’ is required (a licence is not required for the removal of lesser areas)

· Tasmania provides a number of licensing exemptions that are not available in other jurisdictions, including exemptions for:

· the removal of one full glove bag of friable asbestos material
· the removal of asbestos cement (or similar non-friable products) from an area covering less than 100 square metres from Class 1a or Class 10 buildings
 and less than 20 square metres from other buildings and structures.
Table 10.6
Licensing requirements for asbestos removalists and number of licences on issue by jurisdiction
2008-09

	Licence type
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NTa
	ACT

	Removal of any kind of asbestos-containing material
	(
	Class A
	Class Ab
	(
	(
	Class A
	(
	Class A

	Number of licences on issue
	93
	25
	113b
	10
	na
	23
	27
	44c

	Exemption for maintenance and/or repair work
	
	
	
	(d
	
	
	(d
	

	Removal of non-friable asbestos-containing material 
	(
	Class B
	Class Ba
	(e
	(
	Class B
	(f
	Class B

	Number of licences on issue
	829
	238
	12 884a
	58
	na
	15
	42
	16c

	Exemption for non-friable asbestos (area removed)
	<10m2
	<10m2 g
	<10m2
	<10m2
	Otherh
	Otherh
	<10m2
	<10m2

	Other type of licence
	
	
	
	
	(i
	
	
	

	Number of licences on issue
	
	
	
	
	9i
	
	
	


na not applicable.  a Licences available only to individuals (not companies or other business structures).  b Licences available only to companies.  c Active licences as at 23 December 2009.  d Applies where the material removed does not extend more than one metre in any direction from the place of maintenance or repair and the total amount of material to be removed does not cover more than 0.5 square metres.  e A ‘limited licence’.  f Restricted to the removal of asbestos cement products only.  g Only applies where the total time over which asbestos removal work is performed in any period of 7 days does not exceed 1 hour.  h Exemption applies to asbestos-cement which is a form of non-friable asbestos.  i Western Australia has only one class of an asbestos removal licence — for the removal of ‘thermal and acoustic asbestos’ products.
Sources: ACTPLA (2009); OHS Acts and regulations; asbestos licence application forms; Productivity Commission survey of OHS regulators (2009 unpublished).
The approach of licensing only individuals, such as applies in the Northern Territory (all licences) and Queensland (Class B licences), creates a different burden on business compared to those approaches where companies and other business structures can be licensed. For example, where a business holds the asbestos removal licence, that business is typically responsible (as part of its licence) for ensuring its workers are suitably trained and equipped for the asbestos removal tasks undertaken — without the need for those workers removing asbestos to be licensed to do so. Under ‘individual only’ licensing regimes, a business may face the cost of multiple licences for its workers compared to the cost of a single business licence in other jurisdictions.
 Also, under ‘individual only’ licensing regimes, an asbestos removalist business must find licensed workers to replace those leaving its employment (rather than meeting the asbestos licensing requirements by virtue of its ‘business licence’).
The comparatively narrow definition of asbestos removal activities for which a licence was required in Western Australia in 2008-09 is likely to have resulted in fewer businesses requiring a licence and so a lower burden for Western Australian businesses in aggregate. While Western Australian businesses may face lower aggregate burdens, this may be accompanied by a lower level of regulatory scrutiny of asbestos removal activities and, in turn, OHS outcomes inferior to those jurisdictions that have tighter controls for asbestos removal activities.

Time and difficulty estimates for obtaining a licence for asbestos removal work
Based on a synthetic analysis
 of the jurisdictions’ asbestos licensing processes, applicants in different jurisdictions would experience different degrees of difficulty in initiating the licensing process — Western Australia was the least time consuming and was the easiest jurisdiction to locate and complete the relevant forms, whereas in Queensland, the process is likely to be the most difficult and time consuming (table 10.7 and box 10.4).
The overall time taken in all jurisdictions to ‘obtain information and forms’ and ‘complete the application form’ (where it was possible) was generally less than three hours. This is in keeping with the observations from the Commission’s report Performance Benchmarking of Australian Business Regulation: Cost of business registrations (PC 2008b) that such imposts are typically quite low. However, that report also showed that it is often in fulfilling the requirements for supplementary documentation and/or information to support the application that places the greatest impost on applicants. While it was not possible to replicate the fulfilment  of these requirements in the synthetic analysis, the time taken and difficulty experienced in determining what these supplementary requirements are is included in the estimates in table 10.7.
Table 10.7
Obtaining information/forms and completing the form — licence to remove friable asbestos
Time and difficulty

	 
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Obtaining information and forms
	
	
	
	
	
	
	
	

	Time (minutes)a
	140
	160
	170c
	140d
	120
	100
	110
	120

	Difficultyb
	2
	3
	4
	3
	2
	1
	4
	3

	Completing the form
	
	
	
	
	
	
	
	

	Time (minutes)
	10
	uc
	nf
	uc
	5
	uc
	10
	20e

	Difficultyb
	3
	uc
	nf
	uc
	1
	uc
	2
	2f


nf no form to complete.  uc unable to complete.  a All estimates include 80 minutes for finding and reviewing the relevant NOHSC standards.  b See table B.8 in appendix B for difficulty scale.  c Includes a 10 minute phone call to regulator to confirm requirements.  d Includes a 15 minute phone call to the regulator to obtain the form.  e Estimate comprises the time to complete an application form for both an ‘organisation’ and an ‘individual’ — companies must have a licensed individual as their nominated supervisor. Accordingly, company applicants need to complete two application forms (one for the company and one for an individual) where their nominated supervisor is not already licensed.  f Rating applies to the application forms for both organisations and individuals.

Source: PC estimates.

Do not delete this return as it gives space between the box and what precedes it.
	Box 10.4
Factors affecting the difficulty ratings in table 10.7

	The ease with which a regulator’s website could be navigated was a distinguishing factor in the difficulty ratings assigned to jurisdictions. For jurisdictions with higher difficulty ratings (Queensland and the Northern Territory), their websites were characterised by either an apparent absence of sufficiently detailed information or poor functionality (such as an ineffective ‘search’ function).

Application forms are not available from the regulator’s website in Queensland and South Australia — which increased the difficulty of obtaining the application form. In Queensland, there is no application form as applicants are assessed for the licence by an accredited provider. In South Australia, the form is only available by email or regular post (and after telephoning SafeWork SA to request the form). From the perspective of SafeWork SA, their approach facilitates the timely explanation of the application process to the applicant (including the examination component) and also ensures the applicant is aware of the requirements (such as previous experience) that need to be met before the grant of a licence (South Australian Government, pers. comm., 15 December 2009).

In Victoria, South Australia and Tasmania, the ability to complete the application form is dependent upon documenting matters such as previous experience in asbestos removal. While similar evidence is required in other jurisdictions, they allow it to be provided separately to the application form — thereby giving business some flexibility to draw on their own records/material to satisfy the licensing requirements and, as a result, potentially lowering the burden of supplying this information.

	

	


There is considerable variation in the jurisdictions’ requirements for documentation and information to support an application (tables 10.8 and 10.9). For example, the supporting documentation required by a company applicant  in New South Wales (a copy of the applicant’s workers’ compensation policy) and the ACT (a company extract or copy of the applicant’s partnership agreement) are relatively minor (table 10.8). In contrast, Queensland, South Australia and Tasmania require far more extensive supporting documentation and information. In the case of Queensland, some of these requirements may be due to the licensing process being based on an independent assessment rather than being ‘form based’.
Some of the other notable differences in supporting documentation and information required by the jurisdictions include:

· Tasmanian Class A licence applicants need to sit a three and a half hour open book exam. By comparison, South Australian applicants sit a closed book exam

· Victorian applicants need to have an ‘authorised verifier’ sight some form of identification and confirm the applicant’s identity on an identification form. The applicant also needs to supply a passport size photograph of themselves

· as part of satisfying the equipment requirements, Victorian and South Australian applicants are required to provide details of the vacuum cleaner they will use. Victorian applicants also need to provide details of the laundry where non-disposable clothing will be cleaned.
All jurisdictions require evidence of past experience in asbestos removal for a company applicant’s nominated supervisor (table 10.9). In some jurisdictions, the requirements include a minimum number of years of experience in asbestos removal (table 10.9). In addition to the requirements in table 10.9, there are other differences across the jurisdictions:

· in New South Wales, supervisors must demonstrate experience in undertaking at least one asbestos encapsulation. Acceptable evidence includes photographs of work completed, descriptions of work completed, evidence of ownership of appropriate safety equipment and examples of safe work procedures

· in Victoria, supervisors are to provide details of at least six projects (including four friable projects) with those projects not being more than two years old. The experience is to be documented on the application form

· in Queensland, supervisors need to demonstrate the successful completion of at least three major projects involving friable asbestos removal. Acceptable evidence includes written records showing supervisory experience and the nature of the projects.

Overall, Queensland requires the most information to support an application and demonstrate supervisor experience — this may be due, in part, to the licensing process being based on an assessment process rather than being form based.
Table 10.8
Documentation/information requirements — friable asbestos licence
Company applicant requirements — 2008-09
	 
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Company extract
	
	(
	
	
	
	
	
	(a

	Public liability insurance
	
	
	(
	
	
	
	
	

	Safety Management System (or equivalent)
	
	(
	
	
	
	(
	
	

	Workers’ compensation policy or policy details
	(
	
	(
	
	
	(
	
	

	Demonstrate a competent supervisor
	
	
	(
	
	
	(
	
	

	Demonstrate compliance with OHS laws
	
	
	(
	(
	
	
	
	

	Demonstrate personnel with knowledge of the OHS requirements in respect to asbestos
	
	
	(
	(
	
	(
	(
	

	Demonstrate that operational practices ensure the safe removal of asbestos
	
	
	(
	(
	(
	(
	(
	

	Details of asbestos licences held in other jurisdictions
	
	
	
	(
	(
	(
	
	

	Details of personal protection equipment and removal equipment
	
	(
	
	(
	(
	(
	(
	

	Details of waste disposal equipment
	
	
	
	(
	
	
	
	

	Details of arrangements for air monitoring
	
	
	
	(
	
	
	
	

	Examination
	
	
	
	(
	
	(
	
	

	Interview
	
	
	
	
	
	(
	(
	

	Written evidence of a process for the preparation of effective work method statements for each asbestos removal project
	
	
	(
	(
	
	
	
	

	Written evidence of a system to meet incident reporting and investigation requirements (including training of workers on how to use it)
	
	
	(
	
	
	
	
	

	Written evidence of an awareness of OHS obligations in relation to contractors and suppliers
	
	
	(
	
	
	
	
	

	Written evidence of emergency planning
	
	
	(
	
	
	
	
	

	Written evidence of supervision processes for asbestos removal — including how supervisors meet the minimum regulatory requirements
	
	
	(
	
	
	
	
	

	Written evidence of worker training program or copy of training manual
	
	
	(
	(
	(
	
	(
	

	Written work health and safety policy
	
	
	(
	
	
	
	
	

	Details of asbestos removal work previously undertaken
	
	
	
	(
	
	
	
	


a A copy of the partnership agreement or other evidence of the existence of the partnership is to be provided  for ‘partnership’ applications.
Sources: OHS Acts and regulations; asbestos licence application forms; South Australian Government, pers. comm., 15 December 2009.
Table 10.9
Documentation/information requirements — friable asbestos licence

Nominated supervisor and employee requirements — 2008-09

	 
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	For nominee(s) / supervisor(s)
	
	
	
	
	
	
	
	

	Curriculum vitae
	
	
	
	
	(
	(
	(
	

	Evidence of experience
	(a
	(
	(
	(b
	(
	(
	(
	(c

	Evidence of training and/or qualifications
	(
	
	(
	(b
	(
	(
	(
	(c

	Demonstrate a knowledge of the class A licence holders OHS policy and procedures and OHS requirements
	
	
	(
	
	
	
	
	

	Years experience required
	3a
	2
	3
	ns
	ns
	3
	ns
	2c

	For employees (involved in asbestos removal)
	
	
	
	
	
	
	
	

	Details of medical practitioner who will examine employees
	
	(
	
	
	
	
	
	

	Evidence of training and/or qualifications
	
	(
	
	
	
	
	
	


ns not specified.  a Applies if nominated for the first time.  b A requirement of the Occupational Health, Safety and Welfare Regulations 1995 (SA) but not explicit in the licensing material.  c Only a requirement where the nominee is not already licensed and so needs to apply for an ‘individual licence’ in order to be the nominee.
Sources: OHS Acts and regulations; asbestos licence application forms.

Lodging the application and paying licence fees

The jurisdictions vary in the means by which applications can be lodged and the means by which fees can be paid (table 10.10). The fewer alternatives a business has for fulfilling an obligation the more likely that obligation is to place a burden on that business. For example, where an application can only be lodged in person (such as in Tasmania and the Northern Territory), the applicant may incur travel costs to lodge the application (especially if the application can only be lodged in a capital city or major regional centre) whereas the ability to lodge by email or via the internet allows for simultaneous lodgement at lower cost. However, being able to lodge an application in person may reduce the burden for some businesses where they have a need to discuss some aspect of their application with the regulator.
Western Australia demonstrated the most flexible regime for lodging application forms and paying fees, while a number of jurisdictions (New South Wales, Victoria, South Australia, Tasmania and the Northern Territory) were more limited in their approach — accepting application forms via only one medium.
Table 10.10
Means of lodging application forms and paying fees
2008-09

	
	NSW
	Vic
	Qld
	SA
	WA
	Tasa
	NTb
	ACT

	Means of lodging application form
	
	
	
	
	
	
	
	

	Mail
	(
	(
	na
	(
	(
	(
	(
	(

	Fax
	(
	(
	na
	(
	(
	(
	(
	(

	Email
	(
	(
	na
	(
	(
	(
	(
	(

	In person
	(
	(
	na
	(
	(
	(
	(
	(

	Other
	(
	(
	na
	(
	(
	(
	(
	(

	Means of paying fees
	
	
	
	
	
	
	
	

	Cashc
	(
	(
	(
	(
	(
	(
	(
	(

	Cheque / Money Order
	(
	(
	(d
	(
	(
	(
	(
	(

	Credit card
	(
	(
	(c
	(
	(
	(
	(
	(

	EFTPoSc
	(
	(
	(
	(
	(
	(
	(
	(

	BPay
	(
	(
	(
	(
	(
	(
	(
	(

	Direct debit / direct credit
	(
	(
	(
	(
	(
	(
	(
	(


na not applicable (no application form).  a Applications can only be lodged at Service Tasmania Outlets.  b Applications can only be lodged at Territory Business Centres.  c Only available when lodging an application or paying fees in person.  d May be paid in person or via mail.
Sources: Asbestos licence application forms; regulator websites.

Fees for obtaining a licence for asbestos removal work

The fees payable for asbestos licences vary considerably across jurisdictions (box 10.5 and table 10.11) — for a ‘business’ licence for friable asbestos removal in June 2009, fees ranged from the equivalent of $27 per annum in Queensland to $3536 per annum in South Australia.
 The fees for individual licences are significantly lower than those applying to business licences — the equivalent of $11 per annum in Queensland (Class B licence) and $17 per annum in the Northern Territory.
In many jurisdictions the licence fee is to be lodged with the application, with a refund being provided if the application is declined. In South Australia, however, the fee is not payable until after receipt of notification that an application has been successful. Tasmania and the ACT are unique in levying a non-refundable application fee,
 while New South Wales applicants will be refunded only $800 of their $1000 licence fee (for friable asbestos) if their application is unsuccessful.
Do not delete this return as it gives space between the box and what precedes it.
	Box 10.5
Fees for asbestos removal licences

	As licences in the Northern Territory and Queensland (Class B licence) relate to individuals, they are payable for each employee/worker removing asbestos. For example, for a business with five employees workers removing asbestos, the costs to the business would be the equivalent of $85 and $55 per annum, respectively (assuming the employer, rather than the employee/worker paid the cost of the licence).

In addition to the fees paid by Queensland, applicants for both Class A and Class B asbestos removal licences, it is also likely that they will need to pay a fee or charge to the ‘authorised accredited provider’ assessing their application. The amount of these fees and charges (if any) would vary from provider to provider.

The fee for asbestos removal licences in South Australia were intentionally set at a level which allows for full cost recovery of the broader regulation of asbestos removal. For example, the fee revenue covers the costs incurred by the regulator in processing licence applications and applications for approval to commence asbestos removal work, the latter of which may include site visits by an OHS inspector. 

	Sources: OHS Acts and regulations; asbestos licence application forms; South Australian Government, pers. comm., 15 December 2009.

	

	


Table 10.11
Licence fees payable
Dollars — 2008-09
	
	NSW
	Vic
	Qld
	SAa
	WAa
	Tas
	NTb
	ACTc

	Friable asbestos licence
	
	
	
	
	
	
	
	

	Application fee
	
	
	
	
	
	212
	
	378

	Licence fee (annualised)d
	1 000e
	507
	27a
	3 536
	1 925
	793
	17
	688f

	Non-friable asbestos licence
	
	
	
	
	
	
	
	

	Application fee
	
	
	
	
	
	212
	
	378

	Licence fee (annualised)d
	100g
	469
	11h
	557
	—
	529
	17
	688f


a Licences valid for 2 years.  b Licence valid for 3 years. Licences available to individuals only.  c Combined fees for an organisation and an individual.  No fees apply if the applicant holds an unexpired builder’s licence. d Fees have been normalised to those applicable for one year.  e Licence period of up to 2 years. Licence fee is payable on application and includes a non-refundable $200 fee.  f Based on three year licence (fee $2064). A one year licence is also available (fee $814).  g Licence period of up to 2 years.  h Licence/certificate is valid for 5 years. Licences available to individuals only.
Sources: OHS Acts and regulations; asbestos licence application forms.

Appeal mechanisms
Mechanisms for businesses to appeal regulator decisions should lead to improved ‘final decisions’ for business (PC 2008c). All jurisdictions have some form of appeals process for asbestos licence applications (table 10.12). Business can typically only access the external appeals processes after having availed themselves of the internal appeals processes (where they exist).
Table 10.12
Appeals process

2008-09

	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Internal review
	(
	(
	(
	(
	(
	(
	(
	(

	External review
	(
	(
	(
	(
	(
	(
	(
	(


Sources: OHS Acts and regulations; asbestos licence application forms.

It should be noted that in each jurisdiction most government decisions can be appealed through the civil courts, such as the New South Wales Administrative Decisions Tribunal (for the review of the administrative decisions of New South Wales Government agencies), or state based small claims courts. These processes work over and above regulator‑based appeal mechanisms.

Undertaking asbestos removal work — notification and permit requirements
In most jurisdictions a licensed asbestos removalist must either notify the OHS regulator or obtain a permit/approval before commencing a new asbestos removal project (table 10.13).
New South Wales (friable asbestos removal only) and South Australia are the only jurisdictions that operate a ‘permit/approval system’ such that asbestos removal on individual sites cannot commence until the permit is issued by, or approval received from, the regulator. In contrast, the notification requirements of Victoria, Western Australia, Tasmania, the Northern Territory and for non-friable asbestos removal in New South Wales allow work to proceed provided notice is given to the regulator within the specified time period prior to the commencement of work (2–7 days, depending on the jurisdiction — table 10.13). As such, the ‘permit/approval system’ places a greater burden on business than the notification requirements. The absence of any such requirements in Queensland and the ACT means businesses in those jurisdictions do not face any burden in this area. As New South Wales is the only jurisdiction which levies a fee for its permits, it imposes the highest burden for this requirement.
Table 10.13
Notification and permit requirements — asbestos removal
2008-09
	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Friable asbestos work
	
	
	
	
	
	
	
	

	Notification/permit required before commencing work
	P
	N
	(
	Pa
	N
	N
	N
	(

	Notification/permit period (days before commencing work)
	7
	5b
	na
	2
	7
	5c
	7
	na

	Notification/permit fees and charges
	$500d
	nil
	na
	nil
	nil
	nil
	nil
	na

	Non-friable asbestos work
	
	
	
	
	
	
	
	

	Notification/permit required before commencing work
	N
	N
	(
	Pa
	(
	N
	N
	(

	Notification/permit period (calendar days before commencing work)
	7e
	5b
	na
	2
	na
	5c
	7
	na

	Notification/permit fees and charges
	nil
	nil
	na
	nil
	na
	nil
	nil
	na


na not applicable.  N notification required.  P permit (or equivalent) required.  a Work on a particular site must not commence without the prior approval of the regulator.  b A 24 hour notification period applies for ‘sudden, unexpected situations’ and the removal of 10m2 or less of non-friable asbestos-containing material.  c 5 working days.  d Applicable for works over $5000 in value.  e The pro-forma ‘notification of intent to remove bonded asbestos’ requires the notice to be lodged at least 7 days before commencing work. The Occupational Health and Safety Regulation 2001 (NSW) requires the notice be given at least 60 days prior to the commencement of work.
Sources: OHS Acts and regulations; South Australian Government, pers. comm., 9 December 2009.
The overall costs of asbestos licensing

Table 10.14 summarises the preceding assessments of the different aspects of the jurisdictions’ asbestos removal licensing regimes. Western Australia was the least burdensome in relation to many aspects, however its licence fees are the second highest (the equivalent of $1925 per annum). South Australia was the most burdensome jurisdiction — even if only by virtue of its licence fees which are over three times those of any other jurisdiction (aside from Western Australia). Queensland is the mirror image of Western Australia, having the lowest business licence fee but also having the most difficult and time-consuming requirements for obtaining that licence.
Table 10.14
Cost of asbestos regulation

2008-09

	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Asbestos licence
	
	
	
	
	
	
	
	

	Activities requiring licence
	H
	H
	H
	H
	L
	H
	H
	H

	Time/difficulty
	
	
	H
	
	L
	
	
	

	Supporting documentation — applicant
	L
	
	H
	H
	
	H
	
	L

	Supporting documentation — supervisor
	L
	H
	
	L
	
	
	
	L

	Lodging forms/paying fees
	H
	H
	
	H
	L
	
	
	

	Fees
	
	
	L
	H
	
	
	
	

	Appeal mechanisms
	L
	L
	L
	H
	L
	L
	H
	H

	Notification/permits
	H
	
	L
	
	
	
	
	L


H highest (or equal highest) cost (subjective assessment).  L lowest (or equal lowest) cost (subjective assessment).
Asbestos removal — regulatory obligations and requirements
Both asbestos removalists and their clients (typically a person with a duty outlined in table 10.4) face a number of regulatory requirements when asbestos is being removed from a workplace or non-residential building (tables 10.15 and 10.16). These requirements are similar in New South Wales, Victoria or Queensland — in New South Wales and Queensland, the Code of Practice for the Safe Removal of Asbestos (2nd edition) [NOHSC: 2002 (2005)] is the designated compliance standard, while Victorian OHS legislation reflects that same code. Tasmania has the fewest obligations and requirements for asbestos removalists and their clients. However, the Tasmanian regime may create a burden of uncertainty for business due to a lack of clarity regarding their obligations.
Table 10.15
Asbestos removal obligations
OHS regulationsa — 2008-09

	
	NOHSC: 2002
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Client obligationsb:
	
	
	
	
	
	
	
	
	

	Provide a copy of asbestos register to asbestos removalist
	(
	CP
	(e
	CP
	(
	CPf
	
	
	(

	Ensure  risk assessment is performed by a competent person prior to removing asbestos
	(
	CP
	
	CP
	
	CPf
	
	
	

	Specify exact requirements for the removal of asbestosc
	(
	CP
	
	CP
	
	CPf
	
	
	

	Ensure asbestos work is undertaken in compliance with NOHSC: 2002
	
	
	
	
	
	(
	
	
	

	Removal work is undertaken in compliance with any conditions applied to the licence
	
	
	
	
	
	(
	
	
	

	Asbestos removalist obligations
	
	
	
	
	
	
	
	
	

	Ensure those removing asbestos are competent and adequately trained and supervised
	(
	CP
	(
	CP
	(
	
	
	
	

	Maintain written records of the training provided to those removing asbestos
	(
	CP
	(
	CP
	
	
	
	
	

	Provide information on health risks and health surveillance to those removing asbestos
	(
	CP
	(
	CP
	(
	
	
	
	

	Establish a health surveillance program for those removing asbestosd
	(
	CP
	(g
	CP
	
	
	
	(g
	

	Notify the regulator of the medical practitioner who will examine those removing asbestos
	
	
	(
	
	
	
	
	
	

	Prepare a site-specific asbestos removal control plan
	(
	CP
	(
	CP
	(h
	
	
	
	(

	Notify the regulator in the event of an ‘unexpected situation’
	
	
	(
	
	
	
	
	
	

	Maintain records of the work carried out by those removing asbestos
	
	
	
	
	
	
	
	
	

	Hold a copy of their licence and relevant National Codes of Practice at each site.
	
	
	
	
	
	(
	
	
	


CP requirements by virtue of reference in the regulation to the Code of Practice for the Safe Removal of Asbestos (2nd edition) [NOHSC: 2002 (2005)].  a ACT requirements are contained in the Dangerous Substances (General) Regulation 2004 (ACT).  b The client is the person who commissions the asbestos removal work.  c These include matters such as: the asbestos to be removed; disposal arrangements; and information on hazards that may affect the removal of the asbestos.  d Asbestos removalists are referred to the Guidelines for Health Surveillance (NOHSC: 7039) for further guidance on this requirement.  e Obligation is for the asbestos removalist to obtain a copy of the register.  f Actions are to be in compliance with the relevant sections of the Code of Practice for the Safe Removal of Asbestos (2nd edition) [NOHSC: 2002 (2005)]. g Requirements include prescribed frequencies for medical examinations.  h Records are to be retained for 40 years from the date of the last entry.  

Sources: Building (Asbestos code – asbestos removal control plan) Determination 2006 (ACT); Dangerous Substances (General) Regulation 2004 (ACT); Code of Practice for the Safe removal of asbestos (2nd edition) [NOHSC: 2002 (2005)]; OHS Acts and regulations.

Table 10.16
Asbestos removal operational requirements 
OHS Regulations — 2008-09

	Regulatory requirements relating 
to:
	NOHSC: 2002
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Emergency plan
	(a
	CP
	
	CP
	
	
	
	
	

	Control of electrical and lighting installations
	(a
	CP
	
	CP
	
	
	
	
	

	Barriers and signage for the site
	(a
	CP
	(b
	CP
	
	
	
	
	

	Air monitoring
	(a
	CP
	(b
	CP
	
	
	
	
	

	Method used to remove asbestos — including the method used, and the equipment and personal protective equipment to be used
	(a
	CP
	(b
	CP
	
	(d
	
	
	(

	Waste and storage 
	(a
	CP
	(b
	CP
	
	
	
	(
	

	Decontamination of workplace and equipment
	(a
	CP
	(b
	CP
	
	
	
	
	

	Waste disposal
	(a
	CP
	(b
	CP
	
	CPe
	(b
	(
	

	Removal and/or laundering of contaminated clothing
	(a
	CP
	(b
	CP
	
	
	
	
	

	Independent inspection after asbestos removed and prior to reoccupation of a site
	(
	CP
	(c
	CP
	
	
	
	
	


CP requirements by virtue of reference in the regulation to the Code of Practice for the Safe Removal of Asbestos (2nd edition) [NOHSC: 2002 (2005)] — the person responsible for the requirement may vary depending upon the asbestos removal control plan for the site.  a To be addressed in the asbestos removal control plan.  b Responsibility of the asbestos removalist. c Responsibility of the client.  d Requirements apply to protective equipment only. Actions are to be in compliance with the relevant sections of the Code of Practice for the Safe Removal of Asbestos (2nd edition)  [NOHSC: 2002 (2005)].  e Actions are to be in compliance with the relevant sections of the Code of Practice  for the Safe Removal of Asbestos (2nd edition) (NOHSC: 2002).
Sources: Building (Asbestos code – asbestos removal control plan) Determination 2006 (ACT); Dangerous Substances (General) Regulation 2004 (ACT); Code of Practice for the Safe Removal of Asbestos (2nd edition) [NOHSC: 2002 (2005)]; OHS Acts and regulations.
































































































































































































































































�	The national standards, codes of practice and guidance notes were declared by the National Occupational Health and Safety Commission (NOHSC) and the Australian Safety and Compensation Council (ASCC).


�	While the common regulatory base of the jurisdictions should result in similar regulatory burdens, businesses may still encounter differing burdens on account of differing enforcement of these regulations by jurisdictions — see section 10.2.


�	While the regulations of the jurisdictions have different requirements for when an MSDS must be supplied to a person, no jurisdiction explicitly addresses the issue of whether an MSDS was required for obsolete products.


�	For example, as discussed in section 10.2, a business can satisfy the MSDS requirements for both hazardous substances and dangerous goods by preparing the MSDS in accordance with National Code of Practice for the Preparation of Material Safety Data Sheets [NOHSC: 2011 (2003)].


�	From the mid-1980s, the majority of the commercial uses of asbestos were progressively banned in Australia, with a complete ban on the use of asbestos (with some time limited exceptions) coming into effect on 31 December 2003. However, the ban does not extend to asbestos that was already in buildings and structures at the time the ban took effect. Accordingly, ‘new’ instances of asbestos exposure have occurred since the 1980s — notably as a result of exposure to airborne asbestos fibres during the renovation of, or removal of asbestos from, those buildings and structures with in situ asbestos.


�	ACT Health also noted that, given the relatively short duration of the possible exposure to asbestos, the probability of any of the 156 people affected contracting an asbestos-related disease was low.


�	In Victoria, if there is uncertainty (based on reasonable grounds) as to whether any material is asbestos or if there are inaccessible areas that are likely to contain asbestos, it may be assumed that asbestos is present.


�	There is no licensing requirement under the Occupational Health and Safety Act 1991 (Cwlth), with Comcare deferring to the asbestos laws of the states and territories on this matter.


�	From 1 June 2010, a new asbestos removal licensing regime will commence in Western Australia. From that date, the current Asbestos Removal Licence will become an Unrestricted Asbestos Removal Licence — it will allow the removal of all forms of asbestos and will be valid for a three year term (instead of the current two year term). A new class of licence (a Restricted Asbestos Removal Licence) will be required by those removing more than 10m2 of non-friable asbestos. A class 3 demolition licence will continue to be required for the removal of over 200 square metres of asbestos cement ‘building products’ (WA DoC 2010).


�	A Class 1a building is detached house, or one of a group of two or more attached dwellings (such as a terrace house) where each dwelling is separated by a fire-resisting wall. A Class 10 building is a non-habitable building or structure.


�	As the licence attaches to an individual, some employers may seek to avoid the cost of the licence by, for example, employing individuals who are already licensed. Also, the cost of individual licences are very modest compared to the cost of businesses licences (the costs of these licences is discussed below).


�	From June 2010, Western Australia’s new licensing regime will bring more businesses within the scope of the licensing requirements. In turn, the aggregate costs and benefits of the Western Australian regime will also come into closer alignment with the other jurisdictions.


�	Appendix B outlines the methodology employed in undertaking that analysis.


�	As the South Australian licence has a two year term, South Australian applicants needed to pay $7071 ‘upfront’ to obtain their licences.


�	The application fees apply to new applications only. They are not payable upon the renewal of an existing, unexpired licence.
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