	
	


	
	



5
Regulator characteristics and enforcement practices
Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· Regulator practices are critical to making occupational health and safety (OHS) regulation effective and to minimise unnecessary burdens on business.

· The resourcing levels of regulators, both financial and staff, differed significantly:
· Comcare (the Commonwealth’s principal OHS regulator) is relatively well resourced ($3655 per worksite), followed by Victoria ($296 per worksite), while Western Australia is the least well resourced ($88 per worksite)
· Comcare had the lowest number of worksites per inspector (98) and the core New South Wales regulator had the highest number (2296).
· Half of all regulators indicated they were not able to fully enforce their regulations. ‘Budget limits’ and ‘insufficient staff’ were rated as ‘high’ constraints.
· Differences in the rate of workplace visits were found between regulators:
· Victoria had the lowest ratio of worksites to combined inspections and investigations and the lowest ratio of worksites to proactive workplace visits. 
· Victoria has the widest range of available enforcement tools (15) while the mining regulator in Queensland has the most limited range (4).
· All regulators seem to use a risk based approach to enforcement, with regulators focusing proactive workplace visits on high risk industries such as Building and construction.

· Regulators applied the enforcement pyramid differently:

· Tasmania used the highest proportion (94 per cent) of soft enforcement tools
· Victoria spent the highest proportion of expenditure on education (37 per cent) while the Northern Territory regulator spent the smallest proportion (2 per cent).
· Regulators use measures to ensure consistency in enforcement practices:

· the New South Wales and Western Australian mining regulators liaised with other agencies on more issues concerning consistency in enforcement than other regulators.

· Regulators use a range of strategies to encourage a culture of compliance:

· the Commonwealth, New South Wales (core and mining) and Victorian regulators employed the most strategies, including providing assistance to ‘special’ businesses.

	


Regulators provide the most significant interface between government regulations and business. Given this, the characteristics of, and approach taken by, regulators can significantly influence the burden imposed by occupational health and safety (OHS) regulations.
This chapter presents the results of the Commission’s survey of core OHS regulators (see appendix B for details), along with those of the mining regulators in the three states with mining-specific OHS regulation — New South Wales, Queensland and Western Australia. The data presented in this chapter are for the 2008-09 financial year unless otherwise stated and thus does not reflect any changes or events that have occurred since then.
In order to gain an understanding of how regulators influence business compliance costs, indicators of several aspects of the resourcing and enforcement approach of OHS regulators have been developed.
5.1
Role of a regulator
A regulator plays an important role in regulatory regimes by encouraging compliance through education and advice, as well as enforcing laws and regulations through disciplinary means.
OHS regulations set out requirements on businesses (such as incident reporting or staff training) with the purpose of maintaining safety in the workplace. The way in which regulators provide OHS information to businesses, monitor and inspect worksites and their use of enforcement tools to deal with businesses that contravene OHS legislation impact both on the effectiveness of OHS regulations and the costs for businesses in complying with these regulations. In Australia, each jurisdiction has a core OHS regulator and three states have a mining-specific regulator (chapter 2). 
The strategies and approaches of OHS regulators across the Australian jurisdictions vary and are likely to result in different burdens on businesses. In addition to the issue of consistency of approach of one regulator, there is also the potential for inconsistencies between regulators, both within jurisdictions (such as between core and mining-specific regulators) and across jurisdictions. As such, developing indicators to compare the differing approaches taken by regulators can provide insights into which jurisdictions may impose unnecessary burdens on business.

5.2
Methodology

The Commission sent detailed questionnaires to the OHS regulator in each jurisdiction as well as to the three OHS mining regulators (see appendix B for details). The questionnaire covered the following broad areas:

· the level of human and financial resources devoted to OHS regulation and the training and experience of inspectors enforcing and administering jurisdictional OHS laws

· the approach to enforcement in terms of priorities: across different OHS activities and regulations; the hierarchy of measures used to achieve compliance with OHS laws and how often each is used; processes used to ensure uniform application of those laws by staff; as well as the level of coordination with other agencies
· the enforcement activities of regulators which directly impact on business costs including inspections and investigations and fees and charges levied on businesses

· transparency, accessibility and accountability with respect to the publication of enforcement strategies and activities, and the availability of appeal mechanisms for businesses in breach of OHS regulations.
The remainder of this chapter (and the following chapter on the accountability of regulators) draws out the key regulator differences across jurisdictions that were evident from the survey responses. These will highlight areas which may impose greater compliance costs and burdens on businesses.
Almost all the information provided in this chapter was supplied by the states and territories. While every effort has been made to confirm the figures and ensure comparability of data among the jurisdictions because this is original research there may be some inconsistencies. For example, the number of regulated worksites across jurisdictions may not be reliable due to the lack of consistently collected data and comparisons using these estimates should be treated with caution. 
5.3
OHS regulators in Australia

The core OHS regulator of each jurisdiction is shown in table 5.1. In the Commonwealth, New South Wales, Victoria, Tasmania, Northern Territory and the ACT, the regulator for OHS is also responsible for the workers’ compensation systems.
 In contrast, Queensland, South Australia and Western Australia have a separation of responsibilities. Shared responsibilities for some regulators mean that a significant proportion of their expenditure and staff is not allocated to OHS. Workplace Standards Tasmania, for example, allocated 40 per cent of total expenditure and 55 per cent of total staff to OHS in 2008-09, whereas WorkSafe Victoria devoted 22 per cent and 36 per cent respectively.
Further, it should be noted that some jurisdictions have a separation of OHS related functions. The Commonwealth, for example, has separated their policy making function (to the Department of Education, Employment and Workplace Relations) from the regulator, Comcare. In the ACT, OHS related functions are jointly performed by the Office of Industrial Relations (ACT Chief Minister’s Department), the Office of Regulatory Services (WorkCover) and the ACT Work Safety Commissioner. Such divisions may lead to differences across regulators, in resourcing levels for example, and comparisons should take this into account. 

Table 5.1
Core OHS regulators

2008-09

	
	Regulator
	Industries covered

	Cwlth
	Comcare
	All (including Defence) except mining, farming and agriculturea 

	NSW
	WorkCover Authority of New South Wales
	All except mining

	Vic
	WorkSafe Victoria
	All

	Qld
	Workplace Health and Safety Queensland 
(a division of the Department of Justice and Attorney-General)
	All except mine, coal mine, explosives, petroleum and gas, green house gas or geothermal exploration sites

	SA
	SafeWork SA
	All

	WA
	WorkSafe WA (a division of the Department of Consumer and Employment Protection)
	All except mine, petroleum well or petroleum pipeline sites

	Tas
	Workplace Standards Tasmania (a division of the Department of Justice) 
	All

	NT
	NT WorkSafe (the administrative and regulatory arm of the Northern Territory Work Health Authority) 
	All

	ACT
	ACT WorkCover 
	All except mining


a These industries include potential overseas and off-shore sites.

Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Most core OHS regulators have responsibilities for all OHS issues in all industries (state-based regulators do not cover firms operating under the Commonwealth’s Comcare scheme), with the exception of the New South Wales, Queensland, Western Australian and ACT regulators (table 5.1).
There are also regulators for specific industries in many of the jurisdictions. This chapter will cover the separate regulators of the mining industry in New South Wales, Western Australia and Queensland (table 5.2).
Table 5.2
Mining-specific OHS regulators

2008-09

	
	Regulator

	NSW
	New South Wales Department of Primary Industriesa

	Qld
	Department of Employment, Economic Development and Innovation 

	WA
	Department of Mines and Petroleum 


a The regulator became the New South Wales Department of Industry and Investment in 2009-10.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Some regulators jointly administer OHS related acts/regulations with other agencies. The New South Wales, Victorian, South Australian and ACT core regulators, as well as the New South Wales mining-specific regulator all indicated that they have shared OHS responsibilities with other agencies or authorities. For example, WorkSafe Victoria jointly administers the Dangerous Goods Act 1985 (Vic) (and associated regulations) with the Environmental Protection Authority and other local authorities, and SafeWork SA shares responsibilities with Primary Industries and Resources SA (PIRSA) in regards to mining and petroleum activities.
5.4
Regulator resourcing
The resources of an OHS regulator give a broad indication of its capacities to provide oversight and monitor worksites across a jurisdiction. Although the level of resourcing may not directly affect compliance burdens on businesses, finance and staffing levels may give an indication of a regulator’s capacity for smarter and more effective regulatory action. By influencing the quality and extent of activities such as information campaigns, consultations with business and enforcement, business compliance burdens can be affected.
In this section, results from the regulator survey are presented separately for core versus mining OHS regulators given the large difference in scope (and thus size) of their operations.
Resources of core regulators

Resourcing indicators of core OHS regulators are shown in table 5.3. In absolute terms, New South Wales had the highest OHS expenditure among the core regulators in 2008-09, almost double the second largest expenditure amount of Victoria. However, after taking into account the number of worksites covered by each regulator, Comcare was the most well resourced with expenditure of $3655 per worksite, followed by Victoria and South Australia. Western Australia was the least well resourced among the regulators, with an expenditure amount of $88 per worksite.
A regulator’s staffing resources can be viewed as a proxy for its capacity for administrative and enforcement activity, and provide a possible insight into business compliance burdens. A regulator with a higher ratio of worksites to staff numbers may be less able to provide efficient oversight and assistance to businesses, compared to a regulator with a lower ratio. A higher ratio can therefore mean there is less activity by the regulator, which may reduce the compliance burden on business. However, this may also generate less benefits from the regulation as there is greater scope for lower rates of compliance. In terms of the ratio of worksites to full-time equivalent (FTE) OHS staff, Comcare has the lowest among the core regulators, compared with Western Australia which has the highest.
Table 5.3
Resourcing indicators — core OHS regulators
2008-09

	 
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	OHS staff (FTE)
	no.
	126.7
	691
	411
	482.6
	232
	149.1
	35
	44
	25

	OHS expenditure 
	$’000
	14 620
	100 639
	65 166
	55 460
	28 965a
	18 085
	6 427
	4 979
	3 640

	Worksites regulated
	’000
	4b
	664
	220
	390c
	144
	205
	nr
	nr
	nr

	OHS expenditure per FTE staff 
	$’000
	115
	146
	159
	115
	125
	121
	184
	113
	146

	Worksites to OHS staff 
	no.
	32
	961
	535
	808
	621
	1 375
	na
	na
	na

	OHS expenditure per worksite
	$
	3 655
	152
	296
	142
	201
	88
	na
	na
	na


na not applicable.  nr non response.  a Budget includes funds transferred from WorkCoverSA. b Figure refers to registered locations, not individual worksites.  c Figure refers to number of regulated businesses and thus may underestimate the number of worksites regulated. 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
The manner in which regulators raise their income provides an indicator of the cost burden placed on business. However, comparisons should be treated with caution. If a regulator raises income through cost recovery (through fees and levies) as opposed to central funding, then the direct cost impost on business will be higher. But the cost imposed on the broader community through central funding would be similar. A judgement as to the extent to which costs should be covered by central versus cost recovered funds should relate to the level of private versus public benefits created by the regulatory regime.
Table 5.4
OHS income components — core OHS regulators
2008-09

	 
	Cwlth
	NSW
	Vic
	Qlda
	SA
	WA
	Tasb
	NT  
	ACT

	Total income ($’000)
	16 932
	100 639
	65 166
	56 186
	28 965
	18 085
	6 427
	4 655
	nr

	Source (%)
	
	
	
	
	
	
	
	
	

	  Central funding
	2
	0
	88c
	100
	68
	75
	100
	100
	nr

	  Fees generated
	98
	100
	12
	0
	32
	25
	0
	0
	nr

	Fee income components as a percentage of total fee income (%)
	
	
	
	
	
	
	
	
	

	  Licensing
	33
	11
	84
	na
	33
	90
	83
	na
	4

	  Permits
	0
	1
	0
	
	0
	4
	3
	
	0

	  Inspections
	0
	1
	0
	
	0
	0
	0
	
	19

	  Audits
	0
	0
	0
	
	0
	0
	0
	
	0

	  Appeals
	0
	0
	0
	
	0
	0
	0
	
	0

	  Other
	67d
	87e  
	16f
	
	67g
	6h
	14i
	
	77j


na not applicable. nr non response.  a OHS related fees collected are classified as administrative revenue and are not retained by WHSQ.  b All expenditure for OHS activity is funded from appropriation. Revenue collected in fees is paid back directly into Consolidated Revenue and is not available to meet OHS costs.  c Income allocated from workers’ compensation premiums.  d Other regulatory contributions, interest, training, conference and other fee income  e Other income primarily relates to contributions from the Workers’ Compensation Scheme and Self and Specialised Insurers, as well as investments, commercial activities and other minor revenue sources, which are used to fund WorkCover operations. f Revenue collected from fines and penalties.  g  Employer registration fees.  h  Registration of plant application, design review application, plant registration assessment, publications of instrument books, miscellaneous revenue, FoI fees, staff contribution to GVS, staff contributions to government housing.  i Design and Survey Approval Fees.  j Revenue received by the OHS Commissioner: for training and seminar fees, grants from other ACT Govt agencies, and sponsorship. 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

With this caution in mind, some differences in the OHS income components of regulators can be seen in table 5.4, including the source of OHS income and the categories of different fee income for OHS related activities in 2008-09. Licensing fee income was most important for Western Australia (90 per cent of OHS fee income), followed by Victoria (84 per cent) and Tasmania (83 per cent). Other sources of fee income were important for New South Wales (87  per cent), the ACT (77  per cent) and South Australia and the Commonwealth (both at 67 per cent). In New South Wales’ case most of this income is derived from contributions from the Workers’ Compensation Scheme and Self and Specialised Insurers.
Inspectorate resourcing is another important measure of the ability of regulators to enforce their regulations. They provide a proxy for the costs associated with compliance for business as they will relate, albeit imperfectly, to the frequency of interactions businesses have with regulators. Table 5.5 shows the level of inspectorate resources of the regulating agencies.
The ratio of worksites to inspectors indicates the extent that the regulator can oversee different worksites across their jurisdiction. Comcare has the lowest worksite to inspector ratio (98 worksites per inspector), followed by Victoria and South Australia. New South Wales has the highest worksite to inspector ratio. It should be noted that, on average, about half of the OHS staff of regulators were classified as active inspectors, and thus the worksites to inspector ratios are significantly higher than the worksites to OHS staff ratios in table 5.3.
With the exceptions of the Commonwealth, New South Wales and Victoria, all core OHS regulators indicated that they experienced problems recruiting OHS inspectors into their agency in 2008-09. These regulators generally had lower percentages of inspector positions filled (total available positions) and higher turnover — with the exception of the ACT. For example, while Victoria had 95 per cent of its inspector positions filled as at 30 June 2009, South Australia had only 78 per cent filled. Further, annual turnover of inspectors was 3 per cent in New South Wales compared with 15 per cent in the Northern Territory.

Differences in the salaries of OHS inspectors across the jurisdictions provides one possible reason why recruiting difficulties may differ. While the starting salaries of the regulators with recruiting problems ranged from $52 276 to $59 800, the starting salaries of Victoria and New South Wales were almost $20 000 higher, at $71 295 and $74 011 respectively. The level of average salaries of OHS inspectors across jurisdictions also reflects this trend (with the exception of Western Australia, which has a slightly higher average inspector salary than Victoria).
The quality of inspections also impacts on the compliance cost on businesses. One proxy to measure this is to examine the training provided to, and experience of, inspectors. Inspectors that lack knowledge and experience may take more time to flexibly apply OHS laws to different worksites due to the idiosyncratic nature of workplaces or industries. Thus, employers may be required to spend more time explaining situations and issues during visits, or this may even lead to unsound inspectorate decisions. From the surveys, South Australia and the Commonwealth had the highest proportion of staff with more than 10 years experience (67 per cent and 51 per cent respectively), while the Northern Territory had the highest proportion of inspectors with less than 3 years experience (50 per cent) as at 30 June 2009. In terms of (internal or external) professional development, the Northern Territory and Western Australia provided the most hours, on average, to their inspectors compared to the other regulators in 2008-09.

Table 5.5
Inspectorate resources — core OHS regulators
2008-09 
	 
	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	FTE OHS inspectors
	no.
	41.0
	289.1
	202.5
	234.6
	89.0
	103.0
	47.0
	12.0
	17.0

	Worksites per OHS inspector 
	no.
	98
	2 296
	1 086
	1 662
	1 618
	1 986
	na
	na
	na

	FTE inspector positions filled as at 30 June 2009
	%
	100
	92
	95
	83
	78
	87
	87
	75
	100

	Turnover of OHS inspectors 
	%
	14
	3
	6
	9.3
	8
	6.3
	9
	15
	9

	Starting salary of a full time OHS inspector
	$
	57 985
	74 011
	71 295
	57 000
	56 245
	53 291
	52 276
	54 196
	59 800

	Average salary of a full time OHS inspector
	$
	76 397
	82 099
	75 573
	69 700
	66 168
	77 627
	67 670
	63 043
	71 423

	Experience of OHS inspectors
	
	
	
	
	
	
	
	
	
	

	   less than 3
   years
	%
	7
	16
	0
	19
	6
	29
	21
	50
	29

	   3 to 10 years
	%
	41
	38
	59
	47
	27
	22
	40
	42
	59

	   More than 10 
   years
	%
	51
	46
	41
	34
	67
	49
	38
	8
	12

	Average professional development per OHS inspector (annually)
	hrs
	nr
	 34
	26 
	21
	30
	100
	nr
	230
	20


na not applicable.  nr non response.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Resources of mining-specific regulators

The resourcing and income components of mining OHS regulators are shown in table 5.6. While the Western Australian and Queensland mining regulators are well resourced relative to New South Wales in terms of their ratio of OHS expenditure per worksite, the Western Australian mining regulator is the best resourced in terms of the number of worksites to OHS staff. 
The inspectorate resourcing of the mining regulators are also shown in table 5.7 and similarly the ratios of worksites to inspectors is lower for the Western Australian mining regulator compared with Queensland and New South Wales. Western Australia also has the greatest proportion of inspectors with more than 10 years experience (95 per cent of total inspectors).

Table 5.6
Resourcing indictors — mining OHS regulators

2008-09

	
	NSW 
	Qld
	WA

	OHS staff (FTE)
	129
	64
	72

	OHS expenditure ($‘000)
	18 518
	15 800
	8 386

	Worksites regulated
	2 483
	1 010
	416

	OHS expenditure per FTE staff ($‘000)
	144
	247
	116

	Worksites to OHS staff
	19
	16
	5.7

	OHS expenditure per worksite
	7 458
	15 644
	20 159

	Total Income ($‘000)
	22 029
	15 800
	8 386

	  Source
	Mixed
	Cost recovery
	Mixed

	Total fee income ($‘000)
	933a
	15 800b
	27c


a Income from seminars, workshops, courses, exams, sale of publications and refunds, services rendered, consultancy.  b Industry levy — industry is levied an amount per employee based on the cost of maintaining the Mines inspectorate and support services.  c Certificates of competency issued by the Board of Examiners.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Table 5.7
Inspectorate — mining OHS regulators

2008-09

	
	
	NSW
	Qld
	WA

	FTE OHS inspectors
	no.
	64
	45
	43

	Worksites to OHS inspector
	no.
	39
	22
	10

	FTE inspectors positions filled as at 30 June 2009
	%
	98
	96
	87

	Turnover of OHS inspectors during 2008-09
	%
	2
	4
	10

	Starting salary of a full time OHS inspector 
	$
	50 069
	86 140
	74 000a

	Average salary of a full time OHS inspector 
	$
	125 162
	102 000
	103 500b

	Experience of inspectors:
	
	
	
	

	  Less than 3 years 
	%
	19
	3
	2

	  3 to 10 years 
	%
	44
	55
	2

	  More than 10 years 
	%
	38
	42
	95

	Average professional development per OHS inspector (annually) 
	hrs
	42
	80
	8


a Taken as the lowest starting salary.  b Survey response included a range for an ‘average’ salary, as such the mid-point was chosen for comparison.  
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Are there constraints on enforcement activities?

The responses from core and mining regulators on their ability to fully enforce their regulatory responsibilities were mixed — six considered that resourcing levels did not prevent them from fully enforcing all the OHS regulation for which they are responsible. However, for the regulators that indicated constraints to their enforcement activities, a limited budget or insufficient staffing levels were cited as being of high importance (table 5.8). For example, as put by South Australia:

Much of the enforcement work that SafeWork SA does is reactive, i.e. complaints, workplace injuries and dangerous occurrences. SafeWork SA also undertakes compliance audits. Clearly, with more resources e.g. staff, SafeWork SA would be able to [conduct] more proactive enforcement activity as well as [provide] general advice etc. (Productivity Commission survey of OHS regulators 2009 unpublished)
When regulators are limited in their ability to fully enforce their regulatory responsibilities, there is a greater chance that the full benefits possible from OHS regulation will not be achieved as there is greater scope for businesses to evade their obligations. Further, if some business are able to ‘fly under the radar’ it may create an uncooperative environment among those businesses which are the target of enforcement action and the regulators, thereby increasing both administration and compliance costs.
Table 5.8
Enforcement constraints

2008-09

	
	
	
	Constraints

	
	Regulator
	Fully  
enforcea
	Budget limits
	Insufficient staff
	Regulatory complexity
	Responsibilities unclear
	Limited powers
	Other

	Cwlth
	Core
	Yes
	Medium
	Medium
	Low
	Low
	Low
	

	NSW
	Core
	Yes
	nr
	nr
	nr
	nr
	nr
	

	
	Mining
	No
	Low
	High
	Low
	Low
	Low
	(b

	Vic
	Core
	Yes
	Low
	Low
	Low
	Low
	Low
	

	Qld
	Core
	No
	High
	Medium
	Low
	Low
	Low
	

	
	Mining
	Yes
	Low
	High
	Low
	Low
	Low
	

	SA
	Core
	Yes
	Low
	Medium
	Low
	Low
	Low
	

	WA
	Core
	Yes
	nr
	nr
	nr
	nr
	nr
	

	
	Mining
	No
	High
	High
	Low
	Low
	Low
	

	Tas
	Core
	No
	High
	Medium
	Low
	Low
	Low
	

	NT
	Core
	No
	High
	High
	Low
	Low
	nr
	

	ACT
	Core
	No
	High
	High
	Medium
	Low
	Low
	


nr non response. a In practice, the regulator considers that it is currently able to fully enforce all of the OHS regulation for which it is responsible.  b Competitive remuneration to recruit mining, mechanical and electrical engineers from the mining industry to be appointed as inspectors.

Source: Productivity Commission survey of OHS regulators (2009 unpublished).

5.5
Enforcing OHS regulations
Strategies for enforcement

The educative and enforcement strategies adopted by regulators affect the level of businesses compliance (Parker 2000). Although it is inevitable to have a degree of tension in the relationship between regulators and the regulated (Regulation Taskforce 2006), some regulator approaches may be more effective in achieving compliance than others.
In the study of regulation, there has been considerable debate about the effectiveness of different methods, particularly whether the stance of a regulator should be focused more on discipline or cooperation (Burdach and Kagan 1982; Scholz 1984).
‘Tough’ verses ‘soft’ approaches to enforcement

In general, a distinction has been made between two types of enforcement strategies: a ‘tough’ deterrent strategy and a ‘soft’ advise and persuade strategy. The effectiveness of either strategy will be influenced by the nature and motivations of the business being regulated, and the skills and approach of the regulator.

On one hand, businesses which are adversarial to regulatory agencies and ‘amoral calculators’ will only meet legal requirements if the perceived risk of harsh penalties outweighs the cost of compliance (Kagan and Scholz 1984). In such a case, a confrontational deterrence enforcement strategy that centres on punishment and applying sanctions on businesses that breach legislation is likely to be more effective (Grabowski and Braithwaite 1986).

On the other hand, some businesses can be typified as ‘political citizens’ who believe in the law and genuinely want to comply with regulation (Lamm 1992). Cooperation between such a business and a regulator is taken for granted and an advise and persuade enforcement strategy is encouraged through consultation and conciliation, with punitive enforcement merely a background threat.
However, businesses do not strictly conform to either of these two motivations. Thus an exclusive strategy of either the tough deterrence or soft advise and persuade enforcement style by a regulator is considered to be ineffective in encouraging business compliance.
An enforcement strategy based solely on deterrence would antagonise the businesses which are willing to comply, as well as risk a subculture of regulatory resistance if the focus on punishing is deemed unfair. On the other hand, a regulator with a pure advise and persuade strategy could embolden recalcitrant businesses which choose not to comply. Moreover, as businesses ‘get away with it’ because of lax enforcement, this could in turn have a discouraging effect on compliant businesses (Ayers and Braithwaite 1992).
Therefore, because of the limitations of a strict adoption of either strategy, it has generally been accepted that an effective enforcement strategy needs to comprise both deterrence and advise and persuade elements.
A mix of strategies

‘Responsive regulation’ is a model of regulation enforcement that encapsulates both strategies and recommends that a regulator should have an enforcement policy that uses an escalation of sanctions (Ayers and Braithwaite 1992). Figure 5.1 shows an example of a responsive regulation enforcement pyramid. The less severe advise and persuade options are reflected on the lower half of the pyramid and the more severe punitive strategies are represented at the peak of an enforcement pyramid. 
In applying such an enforcement pyramid, it would be expected that the less severe options would be used more frequently, with other more punitive measures used less and less with movements up the pyramid.

This sliding scale of enforcement options allows for a ‘tit-for-tat’ strategy where a regulator is initially cooperative and adopts a soft approach to encourage business compliance. But, if a business remains uncompliant, the regulator can adopt more severe enforcement options. When a business chooses to comply, the regulator can revert to its cooperative position (Ayers and Braithwaite 1992). Thus a regulator can be both confrontational and forgiving and, with a mix of options, can apply a variety of enforcement tools and approaches to promote compliance and deter non-compliance. For example, as put by SafeWork SA in the case of their jurisdiction:

Inspectors act under the Principles of Operation and Enforcement Policy [which sets out] the hierarchy of enforcement actions. Inspectors also work under an Investigation Manual which details the process of issuing compliance notices and writing prosecution briefs. A verbal direction is given only when the matter is minor and can be fixed while the inspector is on site. An improvement notice [is] used to address breaches of legislation in the workplace that do not constitute an immediate risk to health and safety, but that may develop into a serious situation if the risk is not rectified in the near future. Prohibition notices are used to immediately stop activity to prohibit that activity where there is an immediate risk to health and safety of a person at a workplace. (Productivity Commission survey of OHS regulators 2009 unpublished)

This provides an example of how having a mix of strategies can be used to ensure compliance and achieve the potential benefits from OHS regulation.

Figure 5.1
Example of an enforcement pyramid
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Source: Adapted from Gilligan, Bird and Ramsay (1999).
Inspections and investigations

Regulators use inspections and investigations to assess and monitor whether a business has created a safe environment for workers and non-workers, and investigate possible breaches of OHS regulation. It is through these processes that regulators decide whether enforcement action is warranted, as well as the appropriate level of punitive action if necessary. Differences in the characteristics of inspections and investigations also have implications for the costs on businesses in complying with OHS regulation.
While all regulators used both inspections and investigations to assess compliance, definitions of both activities are not uniform across the jurisdictions. In terms of the causes and ‘triggers’ of inspections and investigations: 
· for the Queensland core and mining regulators, the Western Australian and New South Wales mining regulators and the Tasmanian, Victorian and South Australian regulators, inspections are proactive (in the sense they are conducted without the receipt of prior information which may suggest a business is in breach of its OHS responsibilities) and investigations are reactive in nature (in response to information about a suspected or actual breach)

· the Commonwealth conducts a range of interventions such as site visits and investigations (which may involve site visits), that may be proactive or reactive in nature. Audits are also conducted 
· the New South Wales core regulator conducts both proactive and reactive inspections (which may involve a site, fact or document inspection), as well as investigations that are in response to complaints, incidents, illnesses or dangerous occurrences 
· the Western Australian core regulator conducts investigations which may include several inspections (workplace attendances)

· the ACT regulator predominantly uses information provided to them as the basis for conducting inspections (escalating to more serious investigations if necessary)

· the Northern Territory regulator conducts both inspections and investigations to monitor compliance and respond to incidents and accidents in the workplace, however, under its Act all are termed investigations.

The processes involved in an inspection and investigation also differ across the jurisdictions (see some examples in box 5.1). 
Regulators also have published enforcement policies that detail their case for inspections and investigations, as well as the rights of the regulator and the employers. The level of transparency in these policies varies across the jurisdictions (chapter 6). 
Table 5.9 and table 5.10 provides some indicators of regulator activity in terms of the total number of inspections and investigations conducted in 2008-09. However, given the variation in the definitions of inspections and investigations, these indicators are not directly comparable across jurisdictions. Despite this, the number of inspections and investigations does provide an indicator of how often businesses are likely to interact with their OHS regulator — either in response to an incident or otherwise. Across the jurisdictions, Victoria has the lowest number of worksites relative to the number of inspections and investigations conducted — that is, Victorian businesses were much more likely to receive a visit from an OHS inspector than those in other jurisdictions. Conversely, the New South Wales core regulator has the highest number of worksites to inspections and investigations, as well as the highest number of worksites to proactive visits.
Do not delete this return as it gives space between the box and what precedes it.
	Box 5.1
Examples of workplace inspection and investigation processes

	Inspection processes
·  In Tasmania, the inspection process can involve:

1. Basic compliance assessment — desktop check against basic legislative requirements and quick observation of physical work environment

2. Complex compliance assessment — process 1 plus a detailed inspection of physical work environment

3.  Systems audit - check of management systems using an appropriate audit tool

4. Comprehensive workplace assessment — combination of processes 2 and 3 above.

· For the Western Australian mining regulator, an inspection involves attendance at a mine site with a formal inspection of facilities and activities noted in the officer’s note book, followed by an entry in the Mine Record book or confirmation letter.

Investigation processes

· For the Western Australian core regulator, investigations involve activities such as telephone calls, visits, meetings and correspondence. 
· For Queensland mining, investigations may involve inspecting the accident scene, interviewing witnesses and taking statements, reviewing documents and procedures and conducting an analysis of information gathered using the Incident Causal Analysis Method (ICAM) to determine root causes of the accident. 

	Source: Productivity Commission survey of OHS regulators (2009 unpublished). 

	

	


It is not clear whether increased presence of regulators increases compliance costs. On one hand, the frequency of workplace visits (inspections and investigations) would increase the compliance burden on business in terms of the production time lost during visits and the impost of having an inspector assess the worksite. On the other hand, more frequent workplace visits could allow regulators to give advice and educate employers and employees on OHS obligations and issues — easing the compliance burden in the future.

Table 5.9
Activity indicators — core OHS regulators

2008-09

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Total inspections
	580
	13 452
	42 169
	16 852
	19 934
	11 339a
	6 280b
	4 007c
	2 304

	Total investigations
	298
	nr
	1 289
	1 225
	1 754
	10 085
	358d
	nr
	nr

	Proactive visits
	36
	4 478
	25 903
	20 097
	6 375
	6 499
	4 518
	3 342
	nr

	Return visits
	17
	502
	nr
	na
	na
	na
	na
	121
	nr

	Reactive visits:
	772
	8 160
	17 832
	22 748
	13 156
	4 840
	1 762
	544
	nr

	Complaint
	51
	6 955
	nr
	1 012
	3 603
	nr
	nr
	nr
	nr

	OHS incident   with injury
	162
	990
	nr
	1 598
	2 106
	nr
	nr
	nr
	nr

	Near-miss
	264
	215
	nr
	41
	1 793
	nr
	nr
	nr
	nr

	OHS compliance breach
	52
	0
	nr
	20 097
	4 604
	nr
	nr
	nr
	nr

	Worksites to inspections and investigations 
	6.9e
	49
	1.5
	21.6
	6.6
	18.1f
	na
	na
	na

	Worksites to proactive visits
	111
	148
	3
	19
	22
	32
	na
	na
	na

	Total value of fines imposed on businesses $’000
	nr
	5 710
	6 796
	3 644
	1 356
	na
	136
	0
	nr


na not applicable.  nr non response.  a Figure is the total number of workplace visits conducted during 2008-09 and thus includes visits which were a part of an investigation.  b Workplace interventions which are not a consequence of an accident or dangerous incident being notified to the regulator (termed ‘Type 1 investigations), but does include repeat visits once a breach has been found either as a result of a complaint or proactive visit (termed Type 2 investigations).  c Figure indicates total workplace interventions which may be proactive or reactive in nature.  d Type 1 investigations only.  e Ratio counts total inspections only as figure may be double counting inspections conducted within investigations.  f Ratio counts total inspections only as figure may be double counting the inspections conducted within investigations.

Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Table 5.10
Activity indicators — mining OHS regulators
2008-09
	
	NSW
	Qld
	WA

	Total inspections
	1 955
	1 589
	1 730

	Total investigations
	446
	211
	126

	Proactive visits
	1 955
	nr
	243

	Return visits
	na
	nr
	na

	Reactive visits:
	446
	nr
	255

	Complaint
	15
	21
	129

	OHS incident with injury
	147
	nr
	126

	Near-miss
	16
	nr
	0

	OHS compliance breach
	268
	nr
	0

	Worksites to inspections and investigations
	1.0
	0.6
	0.2

	Worksites to proactive visits
	1.3
	na
	1.7

	Total value of fines imposed on businesses $
	370 000
	82 950
	na


na not applicable.  nr non response.

Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Workplace visits

Apart from inspections and investigations, regulators may also visit worksites for other reasons. As such, the frequency of all workplace visits provides a more comparable indicator of regulator activity, their focus and the possible burdens on businesses. Generally, regulators conduct three types of workplace visits:

· Proactive: visits not in response to a workplace incident, complaint, or breach and may include planned interventions, routine visits, audits and various educational functions

· Return: to check that a breach or other issue identified in a proactive visit has been rectified

· Reactive: to examine an OHS incident with injury, near miss, complaint or suspected compliance breach after the event.

The breakdown of workplace visits into these three categories is also provided in tables 5.9 and table 5.10. In terms of worksites to proactive visits, Victoria has the lowest ratio among the core regulators.

Regulators that conduct more proactive workplace visits may be considered to impose greater burdens on businesses by requiring them to accommodate visits which have arguably less cause. However, they may also increase incentives to comply, are generally structured to focus more intensively on riskier industries, and may also provide awareness and education to employers. Indeed all regulators (with the exception of the ACT) indicated that the purposes of workplace visits extend beyond assessing compliance or responding to complaints:

· the Commonwealth, Victorian, Queensland, South Australian and Western Australian core regulators indicated that workplace visits are used to provide training and education (Tasmania and New South Wales indicated education only). Other purposes of workplace visits include stakeholder engagement sessions (the Commonwealth) and workplace consultation on systems performance (Queensland)

· the Queensland and Western Australian mining regulators indicated that workplace visits are also used to provide training and education, as well as the mentoring of mine and quarry sites (Queensland) and giving safety presentations (Western Australia). During workplace visits, the New South Wales mining regulator conducts presentations and workshops about legislative systems and various safety issues. 
Enforcement policies and a risk-based approach

The Heads of Workplace Safety Authorities (HWSA) developed the ‘National OHS Compliance and Enforcement Policy’ with the aim of assisting regulators in each jurisdiction to implement effective enforcement practices. Some key principles of the policy include regulator consistency (similar workplace circumstances leading to similar enforcement outcomes), proportionality (responses being proportionate to the seriousness of the non-compliance) and transparency (demonstrating impartiality and balance in decisions). The document also highlights the need for responsive regulator enforcement, including using a mixture of tools to encourage business compliance. While each regulator across the jurisdictions has its own enforcement policy (excluding the Northern Territory which adopted the national policy), similar key principles and approaches to enforcement are commonly stated.

Table 5.11
Risk-based approach to enforcement — core OHS regulators
2008-09 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Indicator typea
	na
	pv
	in
	pv
	in
	inb
	pv
	inc
	ind

	Industry
	
	
	
	
	
	
	
	
	

	Agriculture, forestry and fishing
	na
	15
	20 014
	257
	545
	209
	706
	28
	9

	Manufacturing
	
	251
	
	1 216
	3 077
	1 417
	699
	287
	218

	Transport and storage
	
	37
	
	414
	868
	1 179
	279
	109
	80

	Building/construction
	
	1 464
	12 593
	2 985
	3 543
	2 921
	1 370
	1 682
	948

	Mininge
	
	2
	
	11
	513
	0
	30
	165
	0

	Retail and wholesale
	
	65
	6 668
	1 025
	3 749
	720
	824
	670
	598

	Hospitality
	
	0
	
	825
	0
	303
	334
	254
	123

	Consumer and business services
	
	280
	
	0
	0
	634
	0
	149
	61

	Education
	
	0
	
	0
	0
	201
	0
	124
	16

	Health and community services
	
	58
	45
	1 354
	1 407
	384
	0
	85
	30

	Government (including Defence)
	
	209
	
	0
	675
	195
	276
	190
	38

	Other industries 

	
	2 097f
	1 850g
	6 150h
	5 557i
	1 922j
	0
	264k
	183l

	Total
	
	4 478
	41 170
	14 237
	19 934
	10 085
	4 518
	4 007
	2 304


na not applicable.  pv number of proactive workplace visits conducted in 2008-09.  in total number of inspections conducted in 2008-09.  a Where proactive workplace visits were not available, the number of total inspections by industries is used as a proxy (where inspections are defined by the regulator as being proactive in nature).  b The Western Australian data may not be comparable as it could also reflect reactive activity.  c The Northern Territory data may not be comparable as it could also reflect reactive regulator activity.  d The ACT data may not be comparable as inspections are predominantly in response to information provided to the regulator.  e Investigations by core OHS regulators in mining could occur during collaboration with the mining-specific regulator, such as the sharing of information, skills and expertise (see chapter 13).  f Non-classified. g Major hazards unit.  h Non-classified i Non-classified (2206), Recreation (1608), Finance (853), Manufacturing – food beverage (721), Electricity, gas and water (169).  j Other ANZIC categories (1522), Personal and other services (186), Cultural and recreational services (162), Electricity, gas and water (52).  k Personal and other services (199), Electricity, gas and water (61), Communication services (3), Finance and insurance (1).  l Personal and other services (76), Cultural and recreational services (51), Electricity, gas and water supply (26), Unidentified (29), Communication services (1). 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
In general, regulators take a targeted or risk-based approach to enforcing regulations. That is, they claim to focus their enforcement activities on areas where the risk of non-compliance is highest or where non-compliance carries the greatest risk of harm. For example, Workplace Health and Safety Queensland’s enforcement policy cites how their strategy of ‘risk-based compliance and enforcement seeks to target the available resources to areas of greatest need and where they are most likely to have the greatest impact on improving working and community environments’ (Queensland Government 2009, p. 3). ACT WorkCover also lists specific compliance areas of focus such as poor performing organisations and high risk hazards and industries (ACT WorkCover 2004). This is beneficial as it maximises the effectiveness of regulator enforcement and directs limited resources to where there is the greatest need for them (Regulation Taskforce 2006). Risk-based enforcement strategies are compatible with a responsive regulation approach and ensures that the objectives of regulation are met while reducing the burden of regulatory activity on those businesses which have demonstrated a low probability of non-compliance.

One method of gaining an insight into the risk-based approach of OHS regulators is to examine on which industries they focus their proactive workplace visits (given mining regulators only regulate the one industry, this approach cannot be used to assess whether or not they apply a risk-based approach to enforcement). While there are differences in the way core OHS regulators define industry groups, some patterns emerge. 

Table 5.11 shows the number of proactive workplace visits (or total inspections, where inspections are proactive in nature and the regulator could not provide the total number of proactive visits) of core OHS regulators by industry. It appears that proactive visits during 2008-09 concentrated on higher risk industries, particularly in Building and construction. For example, around 30 per cent of inspections by Workplace Standards Tasmania occurred in this sector. By contrast, Victoria focused more on Agriculture, forestry and fishing; Manufacturing; and Transport and Storage (combined) than Building and construction and Mining (combined).
It should be noted that the data for Western Australia, the Northern Territory and the ACT may not be directly comparable given their definition of inspections. Specifically, their number of inspections could also include reactive workplace visits by regulators in 2008–09. 
Use of enforcement instruments
Remedial and punitive actions
Regulators have the option of using a range of enforcement instruments against businesses which are deemed non-compliant with OHS regulations, or if a risk to health and safety is detected in a workplace (box 5.2).
Do not delete this return as it gives space between the box and what precedes it.
	Box 5.2
Examples of enforcement tools

	Written or verbal directive: generally, these would be given by an inspector in light of less serious breaches. If compliance is achieved, no further enforcement action need be taken.
Improvement notice: inspectors can also issue improvement notices when non compliance is detected but does not necessarily impose an immediate risk to health and safety. These notices usually include directions and actions the duty holder must take in order to rectify the workplace situation and within a specified time.
Prohibition notice: these are issued by inspectors when an immediate risk to health and safety is detected in a workplace and a cessation of an activity is deemed necessary. The notice may include directions on how a duty holder is to remedy the risk and that activity can resume once that action has occurred.
Infringement notice: these ‘on the spot fines’ can be issued by an inspector for non-indictable offenses as an alternative to prosecution. They have immediate punitive effect without the need for court proceedings and vary in the amount of penalty rate across the jurisdictions.

Enforceable undertaking: this written undertaking is another alternative to prosecution and requires the duty holder to remedy the alleged contravention in a  manner specified, and take any actions agreed to, in the undertaking.

Prosecution: a business can be prosecuted when a serious alleged breach has occurred. The outcome of these court proceedings could be monetary fines, imprisonment or health and safety undertakings among other sentences. 

	

	


The enforcement tools available to core OHS regulators are shown in table 5.12. All regulators have a range of different enforcement actions they can apply to businesses depending on the extent of the alleged breach, however, there are some differences. The Commonwealth, Victoria and Queensland have the greatest range of enforcement instruments at their disposal, including enforceable undertakings (a cooperative alternative to prosecutions, which is also available in Western Australia, Tasmania, the Northern Territory and the ACT) and, in the case of Victoria, ‘softer’ enforcement tools such as letters of caution and warning. The greater the range of enforcement instruments available to a regulator, the greater the scope for a more proportionate approach to dealing with businesses in breach of their requirements, that is, in line with responsive regulation and an enforcement pyramid.
The mining-specific OHS regulator in Queensland has a more limited array of enforcement tools compared to the New South Wales and Western Australian mining regulators (table 5.13). Also, one notable difference for the New South Wales and Queensland mining OHS regulators is the lack of enforceable undertakings which provide an alternative to prosecution. Overall, given the reduced flexibility available to mining regulators in the enforcement of their regulations, through fewer enforcement tools, it is possible that compliance burdens are greater for mining businesses in Queensland than those in other jurisdictions as there is a more limited set of tools to achieve the desired OHS outcomes.

Table 5.12
Availability of enforcement tools — core OHS regulators
2008-09

	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Educate/advise
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Verbal warning
	
	(
	(
	(
	(
	(
	(
	
	(

	Written directive
	(
	(
	(
	
	
	
	(
	(
	

	Improvement notice
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Prohibition notice
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Licence suspension
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Licence cancellation
	(a
	(
	(
	(
	(
	(
	(
	(
	(

	Adverse publicity
	(
	
	(
	
	(
	
	(
	(
	(

	Infringement/penalty notice
	
	(
	(
	(
	(
	
	(
	(
	(

	Prosecution
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Enforceable undertaking
	(
	
	(
	(
	
	(
	(
	(
	(

	Other
	(b
	
	(c
	(d
	
	
	
	
	


a Comcare has the ability to revoke licences based on a graduated tier system. This system allows for employers to be ranked and apply a self-assessment based approach where Comcare provides oversight and monitoring.  b Injunctions, remedial orders.  c Voluntary compliance, non-disturbance notices, letters of caution, letters of warning.  d Seizures, electrical safety protection notices.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Table 5.13
Availability of enforcement tools — mining OHS regulators

2008-09

	
	NSW
	Qld
	WA

	Educate/advise
	(
	(
	(

	Verbal warning
	(
	(
	(

	Written directive
	(
	(
	(

	Improvement notice
	(
	
	(

	Prohibition notice
	(
	
	(

	Licence suspension
	(
	
	(

	Licence cancellation
	(
	
	(

	Adverse publicity
	
	
	

	Infringement/penalty notice
	
	
	

	Prosecution
	(
	(
	(

	Enforceable undertaking
	
	
	(


Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Applying an enforcement pyramid
As discussed above, regulators use the suite of tools available to them to promote businesses to comply with their OHS responsibilities. For core regulators, the use of the enforcement tools is shown in table 5.14. Generally, improvement notices were most regularly used and the use of more serious enforcement actions such as prosecutions and enforceable undertakings was relatively rare compared to all enforcement activities conducted in 2008-09.
Table 5.14
Use of enforcement tools — core OHS regulators
Number of enforcement tools used — 2008-09

	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Educate/advise
	2 368
	2 453
	nr
	nr
	nr
	nr
	1 986a
	4 000
	nr

	Verbal warning
	na
	nr
	nr
	nr
	nr
	2 986
	
	na
	nr

	Written directive
	0
	122
	nr
	na
	na
	na
	
	12
	na

	Improvement notice
	13
	10 830
	18 363
	7 584
	2 396
	9 842
	129
	193
	99

	Prohibition notice
	16
	767
	1 078
	1 991
	630
	721
	98
	70
	101

	Licence suspension
	nr
	1
	nr
	nr
	nr
	0
	nr
	0
	nr

	Licence cancellation
	nr
	1
	nr
	nr
	nr
	0
	nr
	0
	nr

	Adverse publicity
	13
	na
	0
	na
	60
	na
	0
	0
	nr

	Infringement/penalty notice
	na
	686
	nr
	471
	10
	na
	17
	0
	nr

	Prosecution
	2
	108
	118
	141
	62
	37
	30
	5
	4

	Enforceable undertaking
	1
	na
	1
	20
	na
	nr
	nr
	0
	nr

	Other:
	
	
	6 313b
	115c
	
	
	
	
	


na not applicable.  nr non response.  a Statistic includes educate/advise, verbal warning and written directives.  b Voluntary compliance (6163), Letters of warning (81), Non disturbance notice (54), Letters of caution (15).  c Electrical safety protection notice (94), Seizures (21). 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

For mining-specific OHS regulators written directives were frequently used as enforcement tools in New South Wales and Queensland, while improvement notices were more frequently used in Western Australia during 2008-09 (table 5.15).
To consider whether OHS regulators apply the enforcement pyramid, the relative use of instruments was assessed. The pyramid was divided into three main stages:

· stage 1: includes the informal enforcement approaches relating to education and verbal advice/warnings (the bottom two segments of the pyramid)

· stage 2: includes the less punitive formal enforcement approaches such as notices that arise from inspections (improvement, prohibition among others)

· stage 3: includes the more serious and punitive formal enforcement actions relating to prosecutions and enforceable undertakings.

Table 5.15
Use of enforcement tools — mining OHS regulators

Number of enforcement tools used — 2008-09

	
	NSW 
	Qld
	WA

	Educate/advise
	nr
	nr
	nr

	Verbal warning
	nr
	nr
	nr

	Written directive
	652
	586
	nr

	Improvement notice
	95
	na
	636

	Prohibition notice
	117
	na
	140

	Licence suspension
	0
	na
	0

	Licence cancellation
	0
	na
	0

	Adverse publicity
	na
	na
	na

	Infringement/penalty notice
	na
	na
	na

	Prosecution
	4
	10
	1

	Enforceable undertaking
	na
	na
	0


na not applicable.  nr non response.  
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Given that several regulators were not able to quantify the number of educative actions or advice given to businesses (table 5.14), the number of proactive workplace visits (or if unavailable, the total number of inspections where inspections are proactive in nature) conducted in 2008-09 by the regulators has been used as a proxy for stage 1. The relative uses of the three stages of the enforcement pyramid by the core OHS regulators surveyed are shown in figure 5.2.
From figure 5.2, it appears that the Tasmanian, Northern Territory and ACT core regulators heavily rely on the ‘soft’ approaches to enforcement (94 per cent, 93 per cent and 92 per cent of their enforcement actions respectively) compared with other regulators such as in New South Wales (27 per cent) and Western Australia (38 per cent).

It is difficult to draw firm conclusions as to whether some jurisdictions over use soft or tough enforcement tools. For example, there may be less need for the ACT, Northern Territory and Tasmanian regulators to use harsher tools. Indeed, these jurisdictions reported that they had found a softer approach had led to higher compliance and improved outcomes.

Figure 5.2
Relative use of the enforcement pyramid — core OHS regulators

2008-09
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Data source: Productivity Commission survey of OHS regulators (2009 unpublished).

As soft enforcement approaches such as education and advisory programs will not always be picked up in the use of inspections or enforcement tools, expenditure patterns provide another measure of the relative importance given to each aspect of the enforcement pyramid. Table 5.16 provides the OHS expenditure components of regulators. There are significant differences in the expenditures of OHS regulators, suggesting their priorities may also differ (Tasmania, the ACT and the Western Australian mining regulator did not provide a response for this question). The Victorian regulator and both the New South Wales core and mining OHS regulators allocated the largest proportion of their expenditure on education activities (37 per cent, 33 per cent and 31 per cent respectively) compared with all other jurisdictions in 2008-09, while the Northern Territory regulator spent the smallest amounts (2 per cent).
Table 5.16
OHS expenditure components

2008-09

	
	Regulator
	Total expenditure
	Administration
	Enforcement
	Education
	Other

	
	
	$’000
	%
	%
	%
	%

	Cwlth
	Core
	14 620
	91
	7
	21
	0

	NSW
	Core
	100 639
	31
	12
	33
	24a

	
	Mining
	18 518
	17
	52
	31
	0

	Vic
	Core
	65 166
	16
	43
	37
	4b

	Qld
	Core
	55 460
	12
	69
	7
	12

	
	Mining
	15 800
	22
	78
	c
	0

	SA
	Core
	28 965
	20
	47
	17
	16

	WA
	Core
	18 085
	10
	61
	7
	22d

	
	Mining
	8 386
	nr
	nr
	nr
	nr

	Tas
	Core
	6 247
	nr
	nr
	nr
	nr

	NT
	Core
	4 979
	11
	76
	2
	11e

	ACT
	Core
	3 640
	nr
	nr
	nr
	nr


nr non response.  a Other includes TestSafe (commercial safety testing) activities and other regulatory and policy activities undertaken by the organisation. b Related to areas of OHS strategy or policy.  c While the Queensland mining regulator was unable to quantify its education expenditure, the Commission was informed that the regulator does organise safety conferences and information and education campaigns on a regular basis. d Includes commission, policy, division indirect costs.  e Includes office-based staff involved in the provision of OHS advice and information.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

It should be noted that although the differences in education spending (as a proportion of total expenditure) is large, this may reflect the fact that the regulators use other means (during workplace visits), and less on formal education, for their ‘soft’ enforcement approach.
Enforcement accounts for the greatest proportion of expenditure by Queensland mining (78 per cent), followed by the Northern Territory regulator (76 per cent) and the Queensland core OHS regulator (69 per cent). The Commonwealth and New South Wales core OHS regulator spent the smallest percentages of total expenditure on enforcement compared to other regulators (7 per cent and 12 per cent respectively).

Penalties

Financial penalties imposed on businesses and imprisonment terms that apply to individuals within those firms act as an added deterrent for businesses considering non-compliance. The maximum penalties applicable to businesses, and imprisonment terms possible for individuals found in breach of their responsibilities under OHS Acts, are given in table 5.17.
Table 5.17
Maximum penalties for corporations and possible imprisonment terms for individuals for breaches of core OHS Acts
2008-09

	
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Maximum penaltya 
	$’000
	495
	1 650
	1 021
	750
	1 200
	625
	180
	na
	1 000

	Imprisonment term
	years
	b
	5
	5
	3
	5
	2
	na
	na
	7


na not applicable. a Maximum penalties for corporations.  b The Commonwealth has no personal liability provisions — see chapter 7.
Source: Access Economics (2009).

Table 5.17 shows that there is significant variability across the jurisdictions in terms of penalties that can be imposed on businesses. Maximum penalty amounts for corporations range from $180 000 (Tasmania) to $1.65 million (New South Wales).2 For those jurisdictions with maximum imprisonment terms, they varied from 2 years (Western Australia) to 7 years (in the ACT). The higher penalties increase the incentive to comply with the law and thus may increase costs for firms that would otherwise be recalcitrant, though from an efficiency perspective it would be argued that this is a good outcome.

The complexity in finding the ‘optimal’ penalty level is termed the ‘deterrence trap’ for regulators (Coffee 1981). On one hand, the size of the possible penalties should be large enough to convince recalcitrant businesses that the risks and associated cost of being caught outweigh any gains from non-compliance. That is, a regulator should have a large enough deterrent or ‘big stick’ to compel business compliance. On the other hand, the size of the penalty should not be so large that they could bankrupt smaller or less-resourced businesses which lack the capacity to pay. Enforcement action that is skewed towards high monetary penalties may adversely and unreasonably impact on businesses that, though non-compliant, do so involuntarily — for example, due to lack of information.
Given these difficulties, additional measures have been suggested to complement business liability. For example, Foster (2009) suggests that the prospect of criminal liability encourages officers within companies to pay greater attention to OHS issues when making company decisions. Further, Braithwaite (2002), for example, argues that individual liability measures can improve compliance for ‘hard targets’ such as those corporations who cannot be deterred by modest maximum penalties set by regulators facing the ‘deterrence trap’.
As such, all jurisdictions, except for the Commonwealth, have adopted some level of personal liability provisions to complement their enforcement tools (see chapter 7 for more detail on the provisions).
Shut down periods

Businesses and workplaces can be shut down for a given period by regulators when their operations are considered to have imminent and high OHS risks to workers and/or the general public. For example in 2007, WorkCover NSW shut down a site working on renovations at the New South Wales State Library when asbestos was detected on the premises. The site was shut down until the risk was assessed (The Australian, 25 July 2007). 
Core regulators would typically use a prohibition order (box 5.2) to direct a business to shut down its operations. However, while not instructed to do so by a regulator, a business may need to shut down in order to take the remedial actions required under any improvement notices it receives or enforceable undertakings it agrees to. Non-disturbance notices (tables 5.12 and 5.14) may also have the effect of shutting down a business for a given period. The decision of a regulator to shut down a workplace, or require remedial action that may necessitate the shut down of a workplace, would be taken in the context of each situation and the enforcement policy of the regulator.

Table 5.18 shows the frequency and duration of shut down periods by regulators. The survey responses found that only OHS mining regulators and the core OHS regulator in the ACT used shut down periods in 2008-09. It should be noted that while indications of the use of shut down periods were provided, the NSW mining regulator did not provide the duration of the shut down periods conducted, and WA mining did not provide the duration or number of shut down periods conducted in 2008-09.

Table 5.18
Shut down periods
2008-09
	
	
Regulator
	
Used
	
Imposed
	Shortest period
	Longest period
	Average period

	
	
	
	No.
	Days
	Days
	Days

	Cwlth
	Core
	(
	
	
	
	

	NSW
	Core
	(
	
	
	
	

	
	Mining
	(
	117
	nr
	nr
	nr

	Vic
	Core
	(
	
	
	
	

	Qld
	Core
	(
	
	
	
	

	
	Mining
	(
	63
	1
	4
	1

	SA
	Core
	(
	
	
	
	

	WA
	Core
	(
	
	
	
	

	
	Mining
	(
	nr
	nr
	nr
	nr

	Tas
	Core
	(
	
	
	
	

	NT
	Core
	(
	
	
	
	

	ACT
	Core
	(
	2
	1
	3
	2


nr non response.

Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Recognising private systems

‘Responsive regulation’ suggests that regulators should be responsive to different industry structures and the self regulation of businesses. Some large corporations have their own risk management system and OHS standards in place which can be above the minimum requirements of the law. If a regulator does not take this into account, the business may have to perform additional compliance activities in order to satisfy the regulator’s requirements without contributing to achieving a safer workplace. In this case, an unnecessary compliance burden would be created by the regulator’s actions.
In order to gain an understanding of whether regulators take a responsive regulatory approach, they were asked whether or not they recognised private OHS systems when assessing compliance, where possible, in place of standard OHS reporting. With the exceptions of the Commonwealth, Victorian and Northern Territory core regulators and the Queensland and Western Australian mining regulators, no OHS regulators surveyed indicated that they recognised private OHS systems. As such, businesses in these jurisdictions with their own good internal OHS systems are likely to face lower compliance burdens than equivalent businesses in other jurisdictions or regulated elsewhere.
Ensuring a uniform approach to enforcement

The uniform interpretation of OHS regulation is important as it provides a consistent message to businesses over what actions they need to take to ensure their compliance with OHS regulation. As such, measures taken to ensure the consistent interpretation of OHS regulation can directly reduce business compliance costs as additional or incorrect compliance actions are avoided.
Table 5.19
Uniform interpretation of regulation
2008-09
	
	Regulator
	Supervisory oversight
	Structured training
	Staff rotation
	Secondment
	Peer review
	Other

	Cwlth
	Core
	(
	(
	(
	
	(
	

	NSW
	Core
	(
	(
	(
	(
	(
	

	
	Mining
	(
	(
	(
	
	(
	(a

	Vic
	Core
	(
	(
	
	(
	(
	(b

	Qld
	Core
	(
	(
	
	
	(
	

	
	Mining
	(
	(
	
	
	
	(c

	SA
	Core
	(
	(
	
	
	(
	(d

	WA
	Core
	(
	(
	(
	
	(
	(e

	
	Mining
	(
	(
	(
	
	(
	(f

	Tas
	Core
	(
	(
	(
	
	
	

	NT
	Core
	(
	(
	
	
	(
	

	ACT
	Core
	(
	(
	
	
	(
	


a Relates to training to standardise reporting.  b Communication of learning through newsletters or "team talk kits"; reference material in guidance sections of relevant operational procedures.  c Planning meetings prior to all inspections and audits are used to ensure that inspectors have a thorough and common understanding of the regulations and the manner in which they will be enforced.  d Staff work under the Principles of Operation which details the appropriate actions depending on the given situation. There is also an Investigation Manual which details standard operation principles to ensure uniform actions by inspectors.  e WorkSafe uses Priority Inspection Reports (PIRs) to achieve consistent inspection outcomes for hazards identified as a priority, including mobile plant; traffic management; manual handling (particularly lifting); electricity and working at heights.  f Regular Mine Safety Branch and Section meetings, quarterly management meetings, publication and distribution of Safety Incident Reports, creation of a Divisional Enforcement and Prosecution Policy. 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
In some respects, having one core OHS regulator responsible for all (or at least most) industries aids the development of a consistent approach to enforcement. However, as businesses commonly reported, it is often differences in the knowledge, experience and approach of the individual inspector which has the greatest impact on the enforcement approach adopted at any given worksite. In order to get a more uniform approach to enforcement, OHS regulators undertake a number of activities (table 5.19).

Among both the core and mining OHS regulators, the Queensland mining regulator undertook relatively few activities to ensure uniformity in the interpretation of regulation.

Another important aspect of reducing compliance burdens associated with an inconsistent approach to the enforcement of OHS regulations, is whether or not regulators work with other agencies to ensure consistency (table 5.20). All regulators liaise in some form with other agencies in order to gain greater consistency in the enforcement and interpretation of OHS laws. For example in Queensland, a Health and Safety Regulators Council has been established and includes membership from the Department of Employment and Industrial Relations, Department of Mines and Energy and Department of Premier and Cabinet and other relevant agencies that address health and safety matters. The aim of the collaboration is to ensure, where possible, the consistency of OHS regulatory approaches, including the enforcement and administration of regulations, as well as identifying key issues and areas of reform. 
Table 5.20
Liaison with other agencies

2008-09

	
	Regulator
	Regulatory overlap
	Regulatory gaps
	Enforcement consistency
	Policy interpretations
	Other

	Cwlth
	Core
	(
	(
	(
	(
	

	NSW
	Core
	(
	(
	(
	(
	

	
	Mining
	(
	(
	(
	(
	(a

	Vic
	Core
	(
	(
	(
	(
	

	Qld
	Core
	(
	(
	(
	(
	

	
	Mining
	(
	
	(
	(
	

	SA
	Core
	
	
	
	
	(b

	WA
	Core
	(
	(
	(
	(
	

	
	Mining
	(
	(
	(
	(
	(c

	Tas
	Core
	(
	
	(
	
	

	NT
	Core
	(
	(
	(
	(
	

	ACT
	Core
	(
	(
	(
	
	(d


a Refers to activities relating to certificates of competency, standards and guidelines.  b Refers to issues related to audits, legislative reform and guidance material.  c Relates to activities to consult with sister state-based agencies, Comcare and WorkSafe WA.  d Licence currency, dangerous substances responsibilities.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Despite this, there are some differences in the level of such cooperation. While the mining regulators in New South Wales and Western Australia liaised with other agencies on the widest range of issues, South Australia and Tasmania liaised on the fewest issues concerning the consistency of the OHS regulatory framework than other regulators.

There is also regular and established collaboration between OHS regulators through HWSA. HWSA is a body which comprises the General Managers and senior executives of the Australian OHS regulators (as well as those from New Zealand) which promotes uniformity in OHS enforcement, as well as in other issues. For example, in a meeting in Sydney on 14 October 2009:

HWSA discussed licensing arrangements for asbestos removalists and training for removalists and auditors, with a view of developing a national approach as part of the harmonisation process. (HWSA 2009, p. 1) 
By cooperating and coordinating through a range of networks and working groups, such as the HWSA Small Business Network and the HWSA Construction Implementation Group, HWSA aims to progress the harmonisation, consistency and best practice of OHS regulation and its administration across the jurisdictions.

5.6
Encouraging business compliance
Regulations in isolation cannot ensure good safety outcomes and punishment by regulators would not result in improved business practices if, among other factors, businesses do not know about what is required and are not encouraged to, and assisted to, comply with their obligations.
According to a survey of 1800 small and medium business enterprises (SMEs) in 2004, the regulator or state government was generally identified as the main source of OHS information (Sensis 2004). For the SMEs in manufacturing, for example, 32 per cent identified state governments as their main source of OHS information.

Therefore, an important role of a regulator, and a component of their enforcement strategy, is to encourage and support business compliance through the dissemination of OHS information, incentives and other forms of support.
The compliance decision

When businesses face the requirements of OHS regulations, they face a compliance decision. Originally designed in the context of food regulation, Henson and Heasman (1998) developed a ‘compliance process model’ that conceptualised this decision process and can be generalised to capture the process for any business facing regulation, including OHS regulation (figure 5.3).
The process can be divided into two distinct phases — stages before, and stages after, the compliance decision. For both phases, the provision of information to businesses is an important element in influencing the decision process. Prior to the compliance decision, businesses need to be able to identify and interpret the regulation. In other words, businesses need to be aware of and understand their OHS obligations and requirements in order to actually comply with regulations. Following this, informed businesses need to decide whether they will comply with the regulation.

In the second phase, and assuming that businesses choose to comply with the regulation, the method of compliance and implementation of steps to promote safety in the workplace need to be communicated to businesses.

Figure 5.3
The compliance decision process
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Source: Adapted from Henson and Heasman (1998).

OHS regulators can adopt a number of strategies to encourage business compliance during these two phases, such as:

· using various modes of communication

· providing measures to encourage compliance

· conducting education campaigns and workshops

· providing special assistance.

Modes of communication

There are various modes of communication available between a regulator and employer (table 5.21). The more channels available, the easier it is for businesses to request information and clarify OHS issues. For example, an employer may want to contact the regulator about information on obtaining or renewing a particular licence. If a regulator is able to be contacted through telephone, email, fax and other means, information will be more efficiently delivered and the compliance burden on business would be less than on an employer who can only contact the regulator in person.
Table 5.21
Methods to lodge enquiries — core OHS regulators
2008-09

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Online form
	(
	(
	
	(
	
	
	
	
	

	Email
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Phone
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Fax
	(
	(
	(
	(
	(
	(
	(
	(
	(

	In writing
	(
	(
	(
	(
	(
	(
	(
	(
	(

	In person
	(
	(
	(
	(
	(
	(
	(
	(
	(


Source: Regulator websites.
In general, all regulators have the same standard modes of communication available to businesses. The only difference is in the availability of an online form for enquiries. The New South Wales, Queensland and the Commonwealth regulators have this communication option available on their websites.

Measures to encourage a culture of compliance

Regulators can adopt various measures to encourage and influence the culture of compliance among businesses, such as providing information and training, conducting education activities, and offering incentives to comply with regulatory requirements. Table 5.22 shows the use and frequency of a range of measures to encourage business compliance.
While most jurisdictions regularly make use of information campaigns and education, some jurisdictions, such as the Commonwealth, New South Wales and Victoria, take an even more proactive approach by also offering a range of incentives for businesses to comply with regulations (such as reduced rates of inspections and positive advertising). The Northern Territory adopted the least number of tools to encourage compliance. It should also be noted that many regulators would not be in a position to influence workers’ compensation premiums given that this lies outside their regulatory responsibilities and, thus, no inferences can be drawn from comparisons on that particular option (table 5.22).

Mining-specific OHS regulators also adopted a range of tools to encourage compliance (table 5.23). The mining OHS regulator in New South Wales uses a greater range of strategies compared to the Queensland and Western Australian mining OHS regulators.

Table 5.22
Encouraging a culture of compliance — core OHS regulators
2008-09

	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Information campaigns
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Seldom
	Regular

	Education activities
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular

	Industry awards
	Regular
	Regular
	Regular
	Regular
	Regular
	Regular
	Seldom
	No
	Regular

	Incentives 
	Regular
	Regular
	Regular
	No
	No
	No
	Seldom
	No
	No

	Reduced workers' comp premiums
	No
	No
	Regular
	No
	No
	No
	Yesa
	No
	No

	Free OHS training
	Regular
	Regular
	No
	Regular
	Regular
	Regular
	Regular
	No
	Regular

	Fee-based OHS training
	Regular
	No
	No
	No
	No
	No
	No
	No
	No

	Confidential compliance advice
	Regular
	Regular
	Regular
	No
	No
	Regular
	No
	No
	No

	Other
	 
	Yesb
	Yesc
	
	
	
	
	
	


a Open insurance market means market will determine but insurers are required to take OHS performance into account when setting premiums.  b Small Business safety enquiries at counter, phone, hotline, email, Safe Business website.  c Other measures used include advertising campaigns, compliance codes, inspector visits.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Table 5.23
Encouraging a culture of compliance — mining OHS regulators — mining OHS regulators
2008-09

	
	NSW
	Qld
	WA

	Information campaigns
	Regular
	Regular
	Regular

	Education activities
	Regular
	Regular
	Regular

	Industry awards 
	Regular
	Regular
	No

	Incentives 
	Regular
	No
	No

	Reduced workers' comp premiums
	No
	No
	No

	Free OHS training
	Regular
	Regular
	Regular

	Fee-based OHS training
	Regular
	No
	Seldom

	Confidential compliance advice
	Regular
	Yes
	Regular

	Other
	Yesa
	Yesb
	No


a The NSW Mine Safety Advisory Council, which is a multilateral partnership between employer, regulatory and employee groups in the NSW mining and extractives industry that provides a forum for direct feedback from businesses.  b Notices to appear before an Inspector or Chief Inspector and the Commissioner for Mine Safety and Health.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).
Education workshops and campaigns
Regulators provide education activities such as workshops and awareness campaigns in order to better inform both employers and employees about their obligations and rights in the workplace. These initiatives can be conducted through different media such as television or print, or during face-to-face consultations. They can also be general in nature or targeted at specific groups or OHS issues. Educating businesses and informing them of their responsibilities and regulatory requirements, as well as changes in regulation, can contribute to greater compliance and potentially better outcomes in the workplace. Some examples of OHS awareness campaigns are outlined in box 5.3. 
Further, by investing in more persuasive and preventative enforcement options such as education activities, a regulator may also reduce the likelihood of pursuing more costly punishment options such as lengthy investigations and prosecutions in the future (Ayers and Braithwaite 1992).

Many of these education activities also require face to face contact with businesses and this interaction with a regulator can be an important determinant of compliance, in particular for employers who may need additional assistance.

Do not delete this return as it gives space between the box and what precedes it.
	Box 5.3
Examples of OHS awareness campaigns 

	WorkSafe WA ‘Come Home Safe’ September 2007

A six week mass-media campaign, including television and radio coverage, posters, information brochures and other promotional items. The aim of the campaign was to increase safety awareness at work by focusing on families waiting for their loved ones to come home.

SafeWork SA ‘Look After Your Mate’ September 2007 — June 2008

A mass media campaign including television, radio and press, billboard signage and other advertising. The aim of the campaign was to promote safety in the workplace, with a focus on blue collar workers, young workers and priority industries. Also, to increase awareness of SafeWork SA as a focal point for OHS information and assistance

WorkCover ACT ‘Workplace injury — it can hurt you in more ways than you realise’ November 2007
A series of television and radio advertisements. The aim of the campaign was to increase understanding of the consequences of workplace injuries. The campaign drew on an emotional response by graphically highlighting the effects on families. The campaign focused on potential hazards associated with forklifts, scaffolding and manual tasks.
Comcare ‘Safety for Cadets’ — April 2009 (ongoing)
The Safety for Cadets initiative covers all cadets — Navy, Air Force and Army — following the death of an army cadet and other incidences involving cadets. Comcare works in collaboration with Defence to raise awareness of the safety requirements, risk management and duty of care obligations for both employers and the cadets themselves. A communications program was launched as well as the distribution of safety bulletins to Defence personnel and cadet schools.

	

	


Special assistance
There are types of businesses that require additional assistance in order to comply with OHS regulation. In particular, small businesses with limited resources, those employers from a non-English speaking background and those who are remote from information sources often are unaware of their OHS requirements, increasing the incidence of involuntary non-compliance. To overcome this, regulators may provide special assistance to some of these groups (tables 5.24 and 5.25). All regulators do so with the exception of the ACT.
Table 5.24
Special assistance for businesses — core OHS regulators
2008-09

	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Assistance for small business
	na
	(
	(
	(
	(
	(
	(
	(
	(

	
Online
	
	(
	(
	(
	(
	(
	(
	
	

	
Workshops
	
	(
	(
	(
	(
	(
	(
	
	

	
Campaigns
	
	(
	(
	(
	ns
	ns
	(
	
	

	Assistance for non-English background employers
	na
	(
	(
	(
	(
	(
	(
	(
	(

	
Interpreter/translation services
	
	(
	(
	(
	(
	ns
	
	ns
	

	Assistance for non-metropolitan businesses
	(
	(
	(
	(
	(
	(
	(
	(
	(

	
Campaign
	ns
	(
	(
	ns
	(
	ns
	ns
	(
	

	
Workshops
	(
	(
	(
	(
	(
	(
	ns
	ns
	


na not applicable.  ns not specified in survey response and the Commission were unable to identify on regulator website.
Sources: Productivity Commission survey of OHS regulators (2009 unpublished); regulator websites.
Table 5.25
Special assistance for businesses — mining OHS regulators

2008-09

	
	NSW
	Qld
	WA

	Assistance for small business
	(
	(
	(

	
Online
	(
	ns
	ns

	
Workshops
	ns
	(
	ns

	
Campaigns
	(
	ns
	ns

	Assistance for non-English background employers
	(
	(
	(

	
Interpreter services
	(
	
	

	Assistance for non-metropolitan businesses
	(
	(
	(

	
Campaign
	(
	(
	ns

	
Workshops
	ns
	(
	ns


ns not specified in survey response and the Commission were unable to identify on regulator website.

Sources: Productivity Commission survey of OHS regulators (2009 unpublished); regulator websites.
Small Business

Australia has a significant small business community. According to the Australian Bureau of Statistics (ABS), there were 1.23 million private sector small businesses (those with less than 20 employees) in Australia during 2000-01 (ABS 2002). Ensuring that small business operators follow OHS laws and support a safe working environment is a particularly important objective as they also employ almost half of Australia’s workforce (ABS 2002).

However, because they have fewer resources than larger firms, small businesses have less capability to comply with regulations. Currie and Wilson (2001) suggest that there is a general lack of awareness of OHS obligations for small businesses and that awareness is an important factor influencing compliance. This was also reflected in the submissions from business groups such as ACCI (sub. 6) and the Chamber of Commerce and Industry WA (sub. 7).
Fairman and Yapp (2005a) argue that small businesses require special assistance from regulators. In particular, small businesses need regular contact with the regulator about relevant compliance issues, rather than simply additional general information. This was also emphasised by Master Builders Australia (sub. 1) in their submission to this study. According to a survey of SMEs, face to face interaction was the most preferred method to access OHS and workers’ compensation information (Sensis 2004).

Regulators can target small businesses by conducting workshops and programs that cater to their needs (see examples in box 5.4). The results from the survey (table 5.24 and table 5.25) show that all core and mining OHS regulators, with the exception of the ACT and the Northern Territory, provide targeted special assistance to small businesses. 
According to the ABS, about 29 per cent of small business operators in Australia were born overseas (ABS 2008). Of those, employers from non-English speaking backgrounds could be at a greater disadvantage in understanding OHS requirements and thus increase their likelihood of involuntary non-compliance.

Similarly, non-metropolitan businesses also face a barrier to OHS information because of their remote locations. The Council of Small Business of Australia (COSBOA) statistics show that approximately 35 per cent of Australia’s businesses operate in non-metropolitan areas (COSBOA 2009).

Do not delete this return as it gives space between the box and what precedes it.
	Box 5.4
OHS assistance for small businesses

	WorkSafe WA — ThinkSafe Small Business program

· Delivers free OHS advice through an independent consultation to small businesses.

· In 2007-08, a three hour consultation was delivered to 525 small businesses.

WorkSafe Victoria — Small Business Safety Assistance Program

· Offers employers with less than 50 employees a free three-hour consultancy at their workplace with an independent health and safety consultant.

· Since the program commenced, around 10,140 consultancies have been delivered.

Workplace Health and Safety Queensland — Small Business Program

· Available to Queensland businesses with less than 20 workers which involves free workplace consultations of up to three hours by Small Business advisors. Priority is given to high risk industries such as manufacturing, transport and storage.

· In 2007-08, 773 one-on-one workplace consultations were conducted.

WorkCover Tasmania — WorkCover Advisory Service

· Provides support to small businesses, including workplace visits, educational forums and presentations.

	Sources: Department of Consumer and Employment Protection (2008); WorkSafe Victoria (2008); DEIR (2008); WorkCover Tasmania (2009a).

	

	


Regulators can target these employers by providing avenues of additional language assistance through website translation options or non-English language phone assistance. Moreover, regulators can target more remote businesses by conducting workshops in non-metropolitan areas (box 5.5). 
Most regulators (excluding the ACT and Tasmanian core regulators, and the Queensland and Western Australian mining regulators), offer language assistance to non-English speakers, and all regulators, with the exception of the ACT, provide some sort of assistance to non-metropolitan businesses (table 5.24 and table 5.25).

Do not delete this return as it gives space between the box and what precedes it.
	Box 5.5
OHS assistance for non-English speakers and non-metropolitan businesses

	WorkSafe Victoria ‘Safer Work Zones/Towns’ 2008-09
This campaign aimed to promote workplace safety in Melbourne and regional Victoria, with a focus on a particular metropolitan area or regional town and small businesses that traditionally have limited exposure to inspectors. Sixteen campaigns were run across Victoria which provided information to employers about work safety for around 2000 businesses.
WorkCover NSW
WorkCover NSW regularly target OHS forums and presentations to Chinese businesses and wider community. This includes the use of interpreters, translators, and ethnic press. A number of smaller and targeted projects for culturally and linguistically diverse (CALD) industries such as the nail, meat, cleaning and construction industry are also held. WorkCover also runs a Community Language Allowance scheme which provides verbal and written interpreter services by CALD inspectors.
SafeWork SA
Employers and employees can use the Interpreting and Translating Centre (ITC) to speak with SafeWork SA in languages other than English. The (ITC) provides comprehensive, confidential and professional interpreting and translating services and has developed linguistic and technical expertise in approximately 112 languages and dialects. In 2006/2007, the ITC provided services to over 50,000 clients from a wide range of cultural and linguistic backgrounds. 

	Sources: WorkSafe Victoria (2009a); Productivity Commission survey of OHS regulators (2009 unpublished).
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�	While ACT WorkCover is responsible for OHS enforcement, ACT Government employees are covered by the Comcare scheme for workers’ compensation.


2 	Under the model work health and safety provisions, the highest maximum penalty for a corporation will increase to $3 million with an imprisonment term of 5 years (Access Economics 2009).
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