	
	


	
	



	
	


Overview

	Key points

	· This study compares inter-jurisdictional differences in occupational health and safety (OHS) legislation in 2008-09 and its administration and enforcement and the costs they imposed on business. Such benchmarking provides information which can support current moves to establish a consistent regulatory approach to OHS across all jurisdictions.

· Generally, OHS performance has been improving. National injury incidence rates have fallen almost 20 per cent between 2002-03 and 2007-08. 

· The core OHS Acts of all jurisdictions are all based on the principle of allocating duties of care to those most able to influence OHS outcomes and yet the Acts differ. 

· In addition, there are 70 industry or hazard-specific Acts which regulate OHS in some way. For states with separate mining regulations (New South Wales, Queensland, Western Australia) compliance burdens on large mining companies are greater in Western Australia which makes limited use of performance and process-based regulation.
· The burdens from jurisdictional differences in OHS regulation fall most heavily on businesses which operate in more than one state or territory. 

· Among regulations aimed at improving the culture of compliance, different requirements across jurisdictions for record keeping, training, and worker participation and representation result in differences in the burdens imposed on business.

· Among regulations aimed at managing particular hazards, the different requirements across the jurisdictions with regard to asbestos, manual handling and falls result in differences in the burdens imposed on business. 

· Given the costs they impose, all jurisdictions give relatively less attention to psychosocial hazards than to physical hazards. All jurisdictions provide guidance material on various aspects of psychosocial health. Victoria and New South Wales provide harmonised guidance on bullying and on fatigue. Only Queensland and Western Australia provide a code of practice on bullying. Western Australia and South Australia are the only jurisdictions to have a code of practice on working hours, while Western Australia is the only jurisdiction to have a code that addresses occupational violence. Victoria and New South Wales pursue bullying the most vigorously in the courts. 
· Australian OHS regulators commonly use a cooperative, graduated approach to achieve compliance. They apply a risk-based approach to enforcement and generally seek to minimise adverse side effects on business. 

· There are significant differences among OHS regulators in: their level of resources; funding sources; availability and application of enforcement tools; appeal mechanisms; and transparency.

	

	


Overview
The regulatory stream of the National Reform Agenda of the Council of Australian Governments (COAG) focuses on reducing the regulatory burden imposed by all levels of government. COAG agreed that effective regulation is essential to ensure markets operate efficiently and fairly, to protect consumers and the environment and to enforce corporate governance standards. However, the benefits from regulation must not be outweighed by the costs imposed and there should be no unnecessary compliance costs.  

In February 2006, as part of the Agenda, COAG agreed to adopt a common framework for benchmarking, measuring and reporting on the regulatory burden for all levels of government. COAG particularly wants to identify unnecessary compliance costs, enhance regulatory consistency across jurisdictions and reduce regulatory duplication and overlap. COAG’s concern is not only with written regulation but also with the role and operation of regulatory bodies. 

This report on the regulatory burdens imposed on business by occupational health and safety (OHS) regulatory regimes is one of two studies undertaken during 2009 and into 2010. (A companion report, benchmarking the regulatory burdens imposed by food safety regulation and regulators, was released in December 2009.) 
Purpose and conduct of the study 

The purpose of this study is to benchmark, across the jurisdictions, the regulatory burden on business associated with OHS regulatory regimes. The focus is on regulation directed at reducing psychosocial and physical harm arising from the activities of a business or undertaking. Regulations serving other objectives, such as industrial relations or environmental impacts of industry, are generally not within the scope of this study.
The process adopted for the review has been to invite submissions from, and consult widely with, interested parties, including: industry associations; national, state and territory governments; consumer groups; and businesses across a wide spectrum of industries. The Commission also drew on public submissions to other reviews, annual reports and studies estimating relevant costs, in order to reduce the cost of participation on interested parties. As well, the Commission surveyed small and medium enterprises, and regulators. All these sources of information contributed to both the identification of regulatory differences and to the analysis, and where feasible the quantification, of the associated burdens. 
Given OHS affects virtually every business from all industries, it has not been possible to measure the total compliance burden imposed on a typical business in each jurisdiction. Instead, the Commission has: 

· identified differences in either regulation or regulator behaviour and highlighted which jurisdictions are likely to impose higher costs in each case
· devised and estimated indicators which were likely to show which differences in requirements impose relatively high costs on business — both performance comparisons across jurisdictions and comparisons against agreed best practice standards were used
· sought evidence as to whether or not identified higher regulatory costs might be associated with better outcomes to shed light on whether they are unnecessary.

By focusing on the costs imposed on business rather than the costs and benefits on all groups, the study is necessarily more limited in the insights it can provide. Also, focusing on particular aspects of the regulatory regimes rather than the entire OHS regulatory regime of each jurisdiction and how different components interact (such as how requirements for more training may mean fewer inspections are needed) may miss important comparisons. 

While no recommendations are included in this study, it does draw attention to areas of OHS regulation where there are differences in the compliance burdens between the jurisdictions and thus where there may be benefits from further reform. This information may contribute to the work on national uniformity of legislation and a nationally consistent approach to compliance and enforcement policy, all part of the Intergovernmental Agreement for Regulatory and Operational Reform in OHS.
OHS outcomes have been steadily improving 

Information on OHS outcomes provides useful context when benchmarking different approaches to OHS regulation. It is clear that Australia’s performance has been improving compared to other high performing countries, including fatalities from workplace accidents (figure 1).

In 2007‑08, there were 232 compensated work‑related fatalities in Australia or 2.4 compensated fatalities for every 100 000 employees (data not strictly comparable with figure 1). The highest fatality rates were recorded by the Northern Territory, Commonwealth and Queensland.

In the same year, for every 1000 people employed in Australia there were 14 serious workers’ compensation injury claims. Injury rates were relatively high for Seacare (which covers Australian maritime employees), and in Queensland and Tasmania.
Figure 1
International comparison, best performing OHS countries
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a(Data were standardised against Australia to take account of different industry mixes and a three year average was used to remove some volatility associated with the small numbers. Safe Work Australia notes that while the methodology has attempted to address concerns associated with comparing different data sets across countries some issues have not been fully resolved and may impact on the final results. b Preliminary data for 2006-2008 shows a significant improvement in outcomes data in New Zealand.
Data source: Data provided by Safe Work Australia with permission from state and territory governments.

Industries for which there has been a relatively high risk of injury in particular jurisdictions, include:

· Agriculture, forestry and fishing in the Northern Territory and Queensland

· Manufacturing in Queensland

· Construction in Queensland and the ACT

· Transport and storage in Queensland and Tasmania
· Mining in New South Wales and Tasmania.

Outcome indicators are also useful in identifying broad trends in OHS over time. Trend data indicate the Commonwealth and Victoria have achieved the lowest injury rates in recent years while rates have been relatively high for Seacare, Queensland, South Australia and Tasmania. However, outcomes have been improving in all jurisdictions, with serious injury rates reducing significantly for Seacare, the Commonwealth, South Australia and the ACT.

For particular industries and jurisdictions, significant improvements in injury rates were recorded for:

· Mining in the Northern Territory, New South Wales, South Australia and Queensland 

· Construction in the ACT, Tasmania, South Australia and New South Wales
· Transport and storage for Seacare and South Australia
· Wholesale trade in the ACT

· Manufacturing in South Australia

· Agriculture, forestry and fishing in Tasmania.

Australia’s regulatory and institutional structure 

The prime responsibility for regulating OHS rests with Australia’s states and territories, and with the Commonwealth for employees of the large national firms insured under the Comcare scheme and Commonwealth employees. The Commonwealth Government has also taken on a coordination role through Safe Work Australia and its predecessors. 
Every Australian jurisdiction (state, territory and the Commonwealth) has a core OHS Act, with a specific regulator responsible. Most OHS regulators are also responsible for workers’ compensation. The OHS legislation in all jurisdictions contains common themes and addresses the same core aspects of OHS, including: duties of care; worker participation and representation; OHS training and information; incident notification and record keeping; licensing, registration or use of permits; inspectors; and risk management. 

Each jurisdiction also has a number of other pieces of primary legislation, apart from the core OHS Acts, which cover OHS issues relating to specific industries or hazards. The number of additional Acts varies from 3 in Western Australia to 9 in the Commonwealth. In total, there are around 70 additional Acts relating to OHS Australia wide. This highlights the complexity of the task facing businesses in complying with OHS obligations, particularly for those that operate nationally or in a number of jurisdictions.

The regulations
Harmonisation is incomplete and complexity remains
Up till now there has been no national model OHS Act. While progress has been made in developing national OHS standards, not all have been adopted by all states and territories. Also, a variety of mechanisms have been used to integrate the standards into the jurisdictions’ legislation. Based on whether key elements of each standard were adopted in legislation, Tasmania has adopted the most (16) and the Northern Territory has adopted the least (10) out of a total of 17. 
An indicator of the complexity of the combined OHS regimes of the states and territories is that the costs national firms face under the differing OHS regulatory regimes of the jurisdictions exceed those of the Comcare system. For example, firms operating Australia-wide have to be aware of 3392 pages of regulation — 1068 from primary legislation and 2324 from formal regulations — and face 282 codes of practice at the state and territory level. In contrast, firms operating under Comcare have to be aware of 621 pages of regulation — 147 from the primary legislation and 474 from formal regulations — and 21 codes. The volume and complexity of the OHS regulatory regimes has been a critical motivation for those companies which have joined the national Comcare scheme.
Regulatory requirements focus on OHS responsibility and awareness 

During the 1980s and 1990s, Australian jurisdictions adopted OHS regulatory systems which reflected the recommendations of the Robens Report (1972) from the United Kingdom. Robens shifted the focus of regulations from prescriptive requirements to process-and-outcome-related duties of care. This has been an important over-arching influence on reforms over the last 30 years. 
Consistent with the Robens framework, there has been a growing focus on regulatory requirements that increase awareness and knowledge of OHS issues and thus change the commitment and abilities of all involved rather than rely on prescriptive guidance on particular hazards to improve prevention generally.
Jurisdictions have progressed down this path to different degrees, with Victoria being the most innovative as indicated by their consolidated compliance codes and greater focus on processes to identify risks and hazards more broadly.

While regulations are broadly similar and often seek the same outcomes, regulatory differences remain sometimes with different regulatory burdens on businesses. For example, mining regulation in Western Australia has more prescriptive elements which as a general rule are more burdensome on large business in contrast to the process and management systems which characterise mining legislation in Queensland and New South Wales.
Requirements vary for some regulations aimed at engendering a culture of compliance in the workplace

Hazard identification, risk management and record keeping
The general OHS duties imposed on employers in all jurisdictions imply they should conduct risk management. In addition, all except the Victorian and ACT core OHS Acts also explicitly require general risk management processes, although these two jurisdictions set out a risk management process for some hazards. Given that all jurisdictions either imply or specify risk management processes, it is perhaps unsurprising that businesses report similar costs for risk management across the jurisdictions.
All jurisdictions impose a number of record keeping arrangements in relation to workplace safety and they differ significantly. For example, the ACT only requires record keeping for confined spaces and health monitoring, whereas New South Wales and Victoria have requirements for 12 and 11 different hazards, respectively. 

Victoria also takes a significantly different approach to other jurisdictions in placing greater emphasis on assessing the suitability of outcomes, rather than records kept, when assessing compliance. WorkSafe Victoria (2007) found that while 89 per cent of workplaces had adequate risk controls in place for plant hazards, only 49 per cent had documented risk assessments. 
Requirements to keep records relating to workplace incidents also vary considerably. At one extreme, the Commonwealth requires businesses to keep records relating to OHS incidents for at least 30 years. At the other extreme, Queensland only requires records to be kept for one year; and Western Australia and Tasmania have no formal record keeping requirements for OHS incidents.

OHS training requirements

Significant differences in training requirements with differing burdens among the jurisdictions during 2008‑09, included:

· employers in all jurisdictions had a duty to provide OHS training and instruction to workers with the exception of the Northern Territory, where training was a matter for which employers were required to consult with workers

· New South Wales and South Australia had the most comprehensive training requirements to manage specific hazards in their OHS regulations while, at the other extreme, Tasmania only had a specific training requirement to manage the removal of asbestos 
· only Victoria, South Australia and Tasmania required OHS information to be provided in appropriate languages, and the Commonwealth required information, instruction, training and supervision all to be in appropriate languages
· most jurisdictions required people employed in the construction industry to complete OHS awareness training, except for Tasmania, the Northern Territory and the ACT (though all three have introduced induction training since 2008-09)
· the Commonwealth, New South Wales, Queensland and South Australia required records to be kept for up to five years for training associated with specific hazards, while other jurisdictions either have no requirement, or require records to be kept for the period of the employee’s employment or the duration of the work.
Worker consultation, participation and representation
Differences in requirements for electing health and safety representatives (HSRs) which appear to involve differences in regulatory burdens across jurisdictions include:

· Tasmania provides for one HSR per workplace, whereas all other jurisdictions (without necessarily precluding one HSR per workplace) provide for multiple HSRs in a workplace
· in Tasmania, the Northern Territory and the ACT, businesses with fewer than 10 employees were exempted from the HSR requirements, in 2008-09
· HSR training is compulsory only in the Commonwealth, New South Wales and Tasmania.

With regard to health and safety committee (HSC) requirements, employers with fewer than 20 employees in New South Wales, South Australia, Tasmania and the Northern Territory were exempt in 2008-09, and employers with fewer than 50 employees were exempt under the Commonwealth regime. 

Jurisdictions varied in respect to provisions for union involvement in OHS consultations and in investigations of possible OHS breaches. The Commonwealth, Tasmania and South Australia were the only jurisdictions not to confer rights of entry to unions to investigate possible breaches of OHS regulations as at June 2009. Tasmania has since introduced rights of entry in February 2010 while South Australia has delayed making a decision after releasing a Bill on entry for public comment in 2009. All statutes providing a right of entry for OHS purposes include safeguards intended to prevent the misuse of the powers conferred on authorised representatives. Views vary as to how effective the safeguards are.
Greater uniformity in the control of specific workplace hazards has been achieved, but differences and unnecessary costs remain
Regulating hazardous substances 
Through the adoption of key national standards and codes of practice, all jurisdictions have developed a common basis for the classification and treatment of hazardous substances. However, the operation of overlapping systems for the regulation of hazardous substances and dangerous goods gave rise to confusion and duplicated effort for businesses in complying with the requirements.

There are significant differences in asbestos regulation

In 2008-09, there were significant differences across the jurisdictions in the regulation of asbestos (and most are still current), including:

· the annualised fees applying to a business licence to remove friable asbestos ranged from $27 in Queensland (or $17 for an individual in the Northern Territory) to $3536 in South Australia. There were also significant differences in the nature and content of the information that applicants must supply as part of applying for an asbestos licence 
· all jurisdictions, except Queensland and the ACT, required an asbestos removalist to either notify the regulator prior to starting an asbestos removal project (Victoria, Western Australia, Tasmania, the Northern Territory and non-friable asbestos removal in New South Wales) or obtain a permit prior to so doing (South Australia and friable asbestos removal in New South Wales). Only New South Wales charges a fee for these permits 

· Western Australia was the least burdensome jurisdiction in relation to many requirements for asbestos removal work (although it charged the second highest licence fee — $1925 per annum) 
· only the Commonwealth and the Northern Territory did not have explicit requirements for the owners/controllers of non-residential buildings to maintain an asbestos register
· the level of prescription regarding the contents of the register varied greatly among those jurisdictions requiring one.

‘Psychosocial hazards’ received relatively little regulatory attention and jurisdictions varied in the guidance provided to employers 
While work-related stress claims, which include cases of bullying and harassment, occupational violence and work pressure, tend to be more costly on average than claims for most types of physical injury — both in terms of direct costs and time taken off work — psychosocial hazards are not given as much attention in OHS legislation and by inspectors as physical hazards. This may add to uncertainty for businesses about the extent of their duty of care and how to address psychosocial hazards.

In all jurisdictions, the obligation to address psychosocial hazards is implicitly covered by the employer’s duty of care to provide a healthy and safe workplace. However, there are a number of differences in the way in which psychosocial hazards are specifically addressed in the formal regulations and regulatory practice:

· Victoria, New South Wales and the ACT explicitly refer to psychological health or needs in their OHS statutes, and South Australia refers to inappropriate bullying behaviours in the workplace in its OHS Act
· there are different definitions of bullying, occupational violence and fatigue across the jurisdictions, making comparisons problematic

· all jurisdictions cover bullying and occupational violence in guidance material, while all jurisdictions except Tasmania and the ACT address fatigue in separate guidance material

· Victoria and New South Wales have produced harmonised guidance on bullying and on fatigue which should reduce costs for businesses operating in both states

· Queensland and Western Australia are the only jurisdictions to provide a code of practice on bullying

· Western Australia and South Australia are the only jurisdictions to have a code of practice on working hours, while Western Australia is the only jurisdiction to have a code that addresses occupational violence

· with regard to administration and enforcement, some jurisdictions maintain specialist bullying or other psychosocial teams
· a number of jurisdictions prosecute breaches relating to psychosocial health — with New South Wales and Victoria being the most active, particularly in relation to cases of bullying. 

Costs imposed on businesses from ‘falls regulation’ varies
Particular differences among jurisdictions which are likely to impact on costs on businesses include:

· a combination of the ACT’s regulatory framework (comprising two overlapping Acts in 2008-09 (the Scaffolding and Lifts Act 1912 (ACT) and the Occupational Health and Safety Act 1989 (ACT)) and continuing use of the imperial measurement system, makes it the most burdensome jurisdiction for businesses seeking to understand their obligations

· New South Wales has a more complex code of practice (which sets out additional actions and height thresholds to those contained in its regulations)
· in order to be informed of minimum compliance requirements, it would cost businesses in the Northern Territory $1477 to purchase the private standards (usually Australian Standards) referred to in falls regulations (unless they are accessed at the Northern Territory Library at Parliament House where the standards can be viewed free of charge). At the other extreme, businesses in Queensland would not need to purchase any such standards to be similarly informed.
Overall, there are indications that lower height thresholds may contribute to a lower incidence of falls, although other factors (such as industry growth rates and workloads) mean that jurisdictions with lower thresholds do not always outperform the others.

Manual handling 

Queensland is the only jurisdiction not to specifically cover manual handling in either its Act or regulations. Instead it is covered by the general duty of care and in codes of practice.

The Australian Safety and Compensation Council (ASCC) introduced a revised best practice National Standard for Manual Tasks in 2007, but only the Commonwealth and Tasmania have adopted it in their OHS regulations and so burdens continue to differ across the jurisdictions. 
While there is significant consistency in requirements for licences for high risk work, some jurisdictions require additional licences
All jurisdictions require licences for high risk work. These are generally consistent, with all effectively applying the national standard. Licences are also mutually recognised by all jurisdictions. However, New South Wales, Queensland, South Australia, the Northern Territory and the ACT require some additional high risk work licences, which may impose further costs on businesses and employers.

The regulators

The regulatory burden also depends upon the actions and interpretations of the regulators, not just the regulatory requirements contained in legislation.

Awareness of the need to administer and enforce well

Through meetings held with stakeholders across the country, the Commission formed the opinion that over the last 10 years or so, regulators have improved their capacities to deliver regulatory outcomes in ways that try to minimise adverse impacts on businesses, provide assistance in complying with the law and focus efforts on those most likely to offend. Demonstrated compliers receive the minimum of inspections, and non-compliant but cooperative businesses are assisted to comply. This targeted approach reduces unnecessary burdens.

As well, the establishment of the Heads of Workplace Safety Authorities and its development of the ‘National OHS Compliance and Enforcement Policy’ assists regulators to implement consistent and effective enforcement practices across jurisdictions and reflects a desire to improve consistency.
However, differences in enforcement decisions and interpretations persist, which can undermine the benefits of consistent regulations. For example, one Australian business was advised by some OHS regulators that a Material Safety Data Sheet (MSDS) was not required for obsolete chemicals, while other regulators were unable or unwilling to provide advice on the matter and another regulator deemed that an MSDS was required. 
Risk management and responsive enforcement are used widely

All regulators use a risk-based approach to enforcement, with regulators focusing on high risk industries and on high risk hazards. For example, inspections and investigations of core OHS regulators in 2008-09 were concentrated on higher risk industries, particularly in Building and construction. 

Most also apply a ‘responsive regulation’ model. This involves an escalation of responses by the regulator, ranging from helpful to punitive, applied as appropriate to the circumstances and response of the business being regulated (figure 2). 
Responsive and risk-based enforcement strategies are compatible. Combined, they maximise the effectiveness of regulator enforcement, direct limited resources to where there is the greatest need, and reduce the burden of regulatory activity on those businesses which have demonstrated a high probability of compliance. 
Figure 2
Example of an enforcement pyramid
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Source: Adapted from Gilligan, Bird and Ramsay (1999).

There are significant differences in the availability of instruments 

The greater the range of enforcement instruments available to a regulator, the greater the scope for a more proportionate approach to dealing with businesses in breach of their requirements. Sometimes, constraints in the legislation limit the flexibility of regulators. The enforcement tools available to OHS regulators are shown in table 1. Victoria has the largest range of enforcement instruments at its disposal, closely followed by Queensland. In addition to the standard 11 instruments, Victoria has 4 ‘softer’ enforcement tools. 
The mining-specific OHS regulator in Queensland has the lowest number of available enforcement tools (4). Overall, such limited flexibility may result in higher compliance burdens for mining businesses in Queensland compared to other jurisdictions. The lack of enforceable undertakings, which are much cheaper than prosecutions, may also result in unnecessarily high costs for some businesses in New South Wales and South Australia, as well as in mining for New South Wales and Queensland mining. (Queensland mining contends that it can achieve the same outcome with the use of statutory directives.)

Table 1
Availability of enforcement tools
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a Comcare has the ability to revoke licences based on a graduated tier system. This system allows for employers to be ranked and apply a self-assessment based approach where Comcare provides oversight and monitoring.  b Injunctions, remedial orders.  c Voluntary compliance, non-disturbance notices, letters of caution, letters of warning.  d Seizures, electrical safety protection notices.
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

There are some differences in the use of instruments 

As well as using softer enforcement instruments as a first response, regulators try to improve the capacities of businesses to comply, such as with training and awareness raising. There are differences in the relative use of these two broad strategies and in the use of instruments within each. A complication is that there can be a blurring of these strategies, such as when inspections are used to provide guidance and education.
The actual use of the enforcement tools by the core regulators in 2008-09 is shown in table 2. Generally, improvement notices were used most regularly and more serious actions (prosecutions and enforceable undertakings) were relatively rare. Tasmania used the highest proportion (94 per cent) of soft enforcement tools. Similarly, mining-specific OHS regulators used less punitive responses far more frequently: written directives in New South Wales and Queensland; improvement notices in Western Australia.


It is apparent that Victoria had the lowest number of worksites relative to (combined) inspections and investigations conducted in 2008–09 — indicating high interaction with the regulator compared to other jurisdictions. The Queensland core regulator had the highest number in this regard. In terms of the number of worksites to proactive visits by regulator, Victoria also had the lowest number among the core regulators. 
Expenditure patterns also provide an indication of regulator priorities. For example, the Victorian regulator and both the New South Wales core and mining OHS regulators allocated the greatest proportion of their expenditure on education activities (37 per cent, 33 per cent and 31 per cent respectively) compared to all other jurisdictions in 2008–09, while the Northern Territory regulator spent the smallest amounts (2 per cent). 
Table 2
Use of enforcement tools — core OHS regulators
2008–09

	 
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Educate/advise
	2 368
	2 453
	nr
	nr
	nr
	nr
	1 986a
	4 000
	nr

	Verbal warning
	na
	nr
	nr
	nr
	nr
	2 986
	
	na
	nr

	Written directive
	0
	122
	nr
	na
	na
	na
	
	12
	na

	Improvement notice
	13
	10 830
	18 363
	7 584
	2 396
	9 842
	129
	193
	99

	Prohibition notice
	16
	767
	1 078
	1 991
	630
	721
	98
	70
	101

	Licence suspension
	nr
	1
	nr
	nr
	nr
	0
	nr
	0
	nr

	Licence cancellation
	nr
	1
	nr
	nr
	nr
	0
	nr
	0
	nr

	Adverse publicity
	13
	na
	0
	na
	60
	na
	0
	0
	nr

	Infringement/penalty notice
	na
	686
	nr
	471
	10
	na
	17
	0
	nr

	Prosecution
	2
	108
	118
	141
	62
	37
	30
	5
	4

	Enforceable undertaking
	1
	na
	1
	20
	na
	na
	na
	0
	na

	Other
	
	
	6 313b
	115c
	
	
	
	
	


nr non response.  na not applicable. a Statistic includes educate/advise, verbal warning and written directives. b Voluntary compliances (6163), Letters of warning (81), Non disturbance notice (54), Letters of caution (15). c Electrical safety protection notice (94), Seizures (21).
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

Sometimes the differences in the use of instruments result from the different ways regulators may deliver the same objective, such as New South Wales’ formal education programs as against Victoria’s use of inspections to informally provide advice and education during inspections. Victoria’s higher workplace visit rate may reflect its provision of informal education during visits, to help businesses achieve compliance, in addition to identifying compliance breaches. 
There are significant differences in regulator resourcing 

The financial and staffing resources of a regulator can give a broad indication of its capacities for more effective regulatory action. By influencing the quality and extent of activities such as information campaigns, consultations with business and enforcement, business compliance burdens can be affected. However, each regulator faces a different mix of industries and hazards and these will influence cost. The Commonwealth particularly faces a different business mix by virtue of only regulating large self-insured private companies and government agencies and may explain why it is frequently the highest or lowest in the range of a number of these indicators. 
Resourcing indicators of core OHS regulators are shown in table 3. After taking into account the number of worksites covered by each regulator, Comcare was the most highly resourced with expenditure of $3655 per worksite, followed by Victoria ($296) and South Australia ($201). Western Australia was the least resourced among the regulators, with an expenditure of $88 per worksite, with the Western Australian regulator also responsible for far more worksites per OHS staff member (1375) compared to the other jurisdictions. At the other extreme, Comcare had 32 worksites per OHS employee. 
Table 3
Resourcing indicators — core OHS regulators
2008–09

	 
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	OHS staff (FTE)
	no.
	126.7
	691
	411
	482.6
	232
	149.1
	35
	44
	25

	OHS expenditure 
	$’000
	14 620
	100 639
	65 166
	55 460
	28 965a
	18 085
	6 427
	4 979
	3 640

	Worksites regulated
	’000
	4b
	664
	220
	390c
	144
	205
	nr
	nr
	nr

	OHS expenditure per FTE staff 
	$’000
	115
	146
	159
	115
	125
	121
	184
	113
	146

	Worksites to OHS staff 
	no.
	32
	961
	535
	808
	621
	1 375
	na
	na
	na

	OHS expenditure per worksite
	$
	3 655
	152
	296
	142
	201
	88
	na
	na
	na


nr non response.  na not applicable.  a Budget includes funds transferred from WorkCoverSA.  b Figure refers to registered locations, not individual worksites.  c Figure refers to number of regulated businesses and thus may underestimate the number of worksites regulated. 
Source: Productivity Commission survey of OHS regulators (2009 unpublished).

With the exception of the Commonwealth, New South Wales and Victoria, all core OHS regulators indicated that they experienced problems recruiting OHS inspectors. Differences in the salaries of OHS inspectors may explain some of the differences. While the starting salaries of the regulators with recruiting problems ranged from $52 276 to $59 800 in 2008-09, the starting salaries in Victoria and New South Wales were almost $20 000 higher. 
Transparency and accountability of regulators
All jurisdictions allow for reviews and appeals of core OHS inspectorate decisions internally or externally. However, there are some differences:

· New South Wales did not provide for appeals to a higher court against prosecutions undertaken in its Industrial Court except on matters of law
· South Australia only had an external review mechanism for notices, while all other jurisdictions provided an ‘arms length’ internal review process

· the Northern Territory had only an external appeals process for its licensing decisions — the Local Court.

Differences in the transparency of the core OHS regulators included:

· the Commonwealth, New South Wales and Tasmania did not provide information on appeal mechanisms on dedicated web pages on their websites

· only the Commonwealth, New South Wales and Victorian regulators published stand alone annual reports
· all jurisdictions, except Tasmania and the Northern Territory, conducted feedback surveys and published this information in some form.

While all jurisdictions use written notices to inform businesses of OHS breaches or remedies, the information on these forms differed in 2008-09:

· the Commonwealth provided the least amount of information — no information on the reason for the breach or appeal/review provisions are contained on the notices

· the Queensland prohibition and infringement notices provided no instruction or guidance on how to improve the practice that resulted in the notice although the improvement notice issued at the same time does contain such information.

The mining regulators in New South Wales, Queensland and Western Australia have similar levels of transparency and accountability, although the mining regulator in New South Wales provides more information than the others on its written notices. 
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