	
	


	
	



1
About the study
1.1
Origins of this study

In February 2006, the Council of Australian Governments (COAG) agreed to adopt a common framework for benchmarking, measuring and reporting the regulatory burden on business (COAG 2006). Since then, the Commission has produced four reports to help implement that decision (box 1.1).

On 24 October 2008, COAG’s Business Regulation and Competition Working Group agreed that the Commission should study the regulatory burden of food safety and occupational health and safety (OHS), for the next phase of the benchmarking program. In a letter, received 23 December 2008, the Assistant Treasurer requested the Productivity Commission to benchmark the burdens placed on business by OHS regulation. In doing so, the Commission is to take account of ‘the objectives of Commonwealth, state and territory and local government regulatory systems’.

This report considers the burdens placed on business by OHS regulation. OHS regulation is one of a number of specific areas identified by COAG and business groups as being a ‘hot spot’ for reform (BCA 2008b; COAG 2008). A separate companion report published in December 2009 considered the burdens created by food safety regulatory regimes (PC 2009).
1.2
Harmonisation of OHS regulation already underway 
All Australian governments, industry and trade unions place a priority on ensuring safe working environments, which is reflected in the targets for improvements in OHS outcomes set under the National OHS Strategy (box 1.2). The review and reform of unnecessary burdens on business from OHS requirements is also regarded as important as long as it does not compromise the ability for OHS regulatory regimes to meet safety objectives.
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	Box 1.1
Performance Benchmarking of Australian Business Regulation — the Commission’s previous studies

	The ‘feasibility’ study

The Commission was asked to examine the feasibility of developing quantitative and qualitative performance indicators and reporting framework options. This feasibility study concluded that benchmarking was technically possible and could yield benefits (PC 2007).

Performance Benchmarking of Australian Business Regulation: Quantity and Quality

The ‘quantity and ‘quality’ report provides indicators of the stock and flow of regulation and regulatory activities, and quality indicators for a range of regulation-making processes, across all levels of government for the period 2006-07 (PC 2008c). The indicators provide some baseline information for each jurisdiction, against which trends in the quantity and quality of regulation might be assessed in the future. It is apparent that there are significant differences across jurisdictions, reflecting different regulatory approaches as well as the characteristics of the jurisdictions themselves.

Performance Benchmarking of Australian Business Regulation: Cost of Business Registrations

The ‘cost of business registrations’ report provides estimates of compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments during 2006-07 (PC 2008b). The registrations include generic requirements for incorporation, taxation and business name registrations. In addition, the Commission benchmarked specific registration costs incurred for five types of businesses (a café, builder, long day child care, real estate agent and winery). It emerged that the estimated time costs of business registrations were generally relatively low, with most costs and differences in costs across jurisdictions relating to fees and charges.
Performance Benchmarking of Australian and New Zealand Business Regulation: Food Safety
The ‘food safety’ report compared indicators of regulatory burdens associated with food safety regulatory regimes across the Australian jurisdictions and New Zealand during 2008-09 (PC 2009). The report identified opportunities for all jurisdictions to improve food safety regulation and its enforcement in order to reduce burdens on business and costs to the community. Among other things, the report found:

· there were significant differences across the Australian states and territories in the regulation of primary production and processing activities

· Australian food exporters faced higher costs and more regulatory duplication compared to New Zealand food exporters

· there were inconsistencies across Australian local councils and across New Zealand territorial authorities in the intensity of their regulatory activities and associated costs to business.
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	Box 1.2
The National OHS Strategy 2002-2012

	The National Strategy was agreed by all Australian governments, the Australian Chamber of Commerce and Industry and the Australian Council of Trade Unions in 2002. The strategy provides a basis for developing sustainable, safe and healthy work environments and for reducing the number of people hurt or killed at work.

The following national targets have been agreed:
· a continual reduction in the incidents of work-related fatalities with a reduction of at least 20 per cent by 30 June 2012 (with a reduction of 10 per cent being achieved by 30 June 2007)

· a continual reduction in the incidence of workplace injury by at least 40 per cent by 30 June 2012 (with a reduction of 20 per cent being achieved by 30 June 2007).

The National Strategy sets out five priorities to reach these OHS goals:
· to reduce high incidence/severity risks:

· the high risk injuries being targeted have been identified as musculoskeletal disorders, falls from heights, and hitting or being hit by objects

· the priority industry sectors have been identified as building and construction, transport and storage, manufacturing, health and community services, and agriculture, forestry and fisheries
· to develop the capacity of business operators and workers to manage OHS effectively

· to prevent occupational disease more effectively

· to eliminate hazards at the design stage

· to strengthen the capacity of government to influence OHS outcomes.

	Sources: ASCC (2002); SWA (2009f).

	

	


Under the 2008 COAG Inter-Governmental Agreement (IGA) for Regulatory and Operational Reform in Occupational Health and Safety, all jurisdictions agreed to harmonise OHS acts, regulations and associated codes of practice. The IGA also provides for a nationally consistent approach to enforcement and compliance. The Australian Government commissioned an expert panel to recommend to the Workplace Relations Ministers’ Council (WRMC) the optimal structure and content of a model OHS Act to be adopted by all jurisdictions. The panel released two reports (Stewart-Crompton, Mayman and Sherriff 2008, 2009) which detail its recommendations.
On 18 May 2009, the WRMC responded to the recommendations of the two reports and agreement was reached between the Commonwealth, state and territory governments on the model OHS Act (WRMC 2009a). On 28 September the WRMC released a suite of documents for public comment, including:
· the draft model OHS Act

· draft Administrative Regulations
· a discussion paper (which includes, as appendices, two interpretative guidelines and a list of proposed penalties)

· a Consultation Regulatory Impact Statement.
A total of 480 submissions were received, analysed, and informed the amendment of the exposure draft. Reflecting the expanded reach of the proposed legislation, the draft provisions will now be known as ‘work health and safety provisions’ rather than ‘occupational health and safety provisions’.
At a meeting on 11 December 2009, the majority of the members of the WRMC endorsed the Model Work Health and Safety Act as amended by Safe Work Australia (SWA) (WRMC 2009e).
 Western Australia was the only State that did not endorse the legislation. While Western Australia will participate with SWA in the harmonisation process, it is unlikely to adopt aspects of the model legislation including: the level of penalties; right of entry provisions; power for health and safety representatives to stop work; and, the reverse onus of proof on discrimination matters.

National harmonisation of OHS in the mining industry is also underway. In June 2001, COAG established the Ministerial Council on Mineral and Petroleum Resources (MCMPR). A major initiative of the MCMPR is the National Mine Safety Framework, which aims to achieve a nationally consistent and efficient OHS regime for the Australian mining industry.
1.3
Purpose and scope of the study

The purpose of this study is to benchmark indicators of regulatory burden associated with OHS regulatory regimes across the jurisdictions. For this study, ‘regulatory regime’ is defined to include both ‘government rules’ that influence and control behaviour as well as the activities of regulators responsible for implementing strategies to increase business compliance, including education and enforcement. It should be noted that while voluntary regimes such as contractual arrangements may impose compliance burdens on businesses, they are not within the scope of this benchmarking study.
While this study will not make recommendations regarding OHS regulation, it will complement the current national reform developments by highlighting areas where differences and potential benefits from harmonisation exist. The focus of the analysis is on the current regulatory environment and, by addressing the status quo, will also provide a benchmark against which the national reforms can be assessed at some future point in time.
What regulations are in scope?

Regulation includes statutes and formal delegated legislative instruments, as well as quasi-regulation, such as some codes of practice and guidance materials that are not strictly mandatory.
Currently, all jurisdictions have OHS acts, delegated regulatory instruments and codes of practice (or equivalent) covering OHS which apply to the majority of businesses. See table 1.1 for the primary OHS act and regulator for each jurisdiction.

Table 1.1
OHS primary legislation and regulators
	
	Act
	Regulator

	Cwlth
	Occupational Health and Safety Act 1991
	Comcare

	NSW
	Occupational Health and Safety Act 2000
	WorkCover NSW

	Vic
	Occupational Health and Safety Act 2004
	WorkSafe Victoria

	Qld
	Workplace Health and Safety Act 1995
	Workplace Health and Safety Queensland

	SA
	Occupational Health, Safety and Welfare Act 1986
	SafeWork SA

	WA
	Occupational Safety and Health Act 1984 
	WorkSafe WA 

	Tas
	Workplace Health and Safety Act 1995
	Workplace Standards Tasmania

	NT
	Workplace Health and Safety Act 2007
	NT WorkSafe

	ACT
	Occupational Health and Safety Act 1989
	ACT WorkCover


Delegated regulations, made under the various OHS acts, cover a wide range of issues pertaining to particular industries, hazards or processes. Differences exist between jurisdictions in the areas specifically detailed in the regulations. For example, while all jurisdictions have regulation covering general OHS licensing, specific coverage of training and assessment requirements and classes of licences differ across states and territories.

Similarly, the number and coverage of codes of practice (or their equivalents) vary across the jurisdictions. These codes set out ‘minimum standard’ guidelines for businesses to enable them to comply with the legislation. Generally developed by regulators, these non-enforceable codes have evidentiary status in court proceedings in most jurisdictions.
In addition to the general OHS legislation, each state and territory also has a number of other pieces of primary and subordinate legislation which address OHS issues. They are industry or hazard-specific (for example, the Coal Mining Safety and Health Act 1999 (Qld) and Mining and Quarrying Safety and Health Act 1999 (Qld) in Queensland) and are also within the scope of this study, particularly with regard to their interaction with the general OHS legislation and potential for inconsistencies and duplication (chapter 13).
Which regulators?
A regulator, in the context of this study, refers to a body that administers and enforces regulation. In Australia, each jurisdiction has its own regulator for OHS (table 1.1). In addition, many jurisdictions have industry-specific OHS regulators. The activities of the New South Wale mining industry, for example, are regulated by the Mine Safety Operations branch of Industry and Investment NSW. Therefore, general and industry-specific regulators are within the scope of this study.

The strategies and approaches of regulators, including enforcement policies, the interpretation of regulation and extent of assistance given to business can have significant impact on the effectiveness of OHS regulation as well as on the burden for businesses in achieving compliance. These aspects are, therefore, also within the scope of this study.
What is a regulatory burden on business?
For this study, regulatory burdens arise from the costs imposed by OHS regulation and enforcement that would otherwise not arise for businesses. Where requirements from regulation create a change in business behaviour and practices, a regulatory burden can be said to exist.
While it is usually necessary that some burden is placed on business for regulation to achieve its objectives, where it is poorly designed, or its enforcement and administration is not implemented well, it may impose greater burdens than necessary. In this study, it is those regulatory burdens which can be considered ‘unnecessary’ that are of primary interest (box 1.3).
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	Box 1.3
Examples of unnecessary burdens

	Unnecessary burdens might arise from:

· excessive coverage of the regulations, including ‘regulatory creep’ — that is, regulations that encompass more activity than was intended or required to achieve their objective

· subject-specific regulations that cover much the same ground as other generic regulation

· unduly prescriptive regulation that limits the ways in which businesses may meet the underlying objectives of regulation

· unwieldy licence application and approval processes

· excessive time delays in obtaining responses and decisions from regulators

· rules or enforcement approaches that inadvertently provide incentives to operate in less efficient ways

· unnecessarily invasive regulator behaviour, such as overly frequent inspections or information requests

· an overlap or conflict in the activities of different regulators.

Such unnecessary burdens may arise as technology changes, markets and tastes change, and regulatory frameworks and approaches evolve.

	

	


Differences in regulations also have the potential to place additional burdens on businesses operating across jurisdictions. Regulations with the same objective, but imposing different requirements, can result in businesses having to plan and undertake a number of different approaches to meeting compliance in different geographical regions. If these different compliance activities yield similar outcomes, the differences can be viewed as unnecessary burdens.

In addition, a business may have to interact with more than one regulator, either within or across jurisdictions. Different approaches to enforcement by these regulators could also create additional burdens.

Furthermore, the relative burden placed on small businesses may be greater than that imposed on larger businesses as they may have to devote proportionately more effort to achieve equivalent compliance.
Sometimes regulation does not impose any additional burden on business because it does not result in any changes to business behaviour. In some of these circumstances businesses can fully comply or go beyond compliance. For example, the internal reporting and monitoring of workplace injuries in some mining companies are said to meet, or exceed, the comparable reporting requirements within OHS regulations.
1.4
Conduct of the study

In December 2008, on receipt of the terms of reference, the Commission issued a circular announcing the study to interested parties. In January 2009, The Commission advertised the study in The Australian Financial Review and The Australian.
In April 2009, the Commission released an issues paper outlining its proposed study on the performance benchmarking of Australian OHS regulation and invited interested parties to make submissions. In response, the Commission received 16 formal submissions.
In conducting the study, the Commission was assisted by an Advisory Panel comprised of representatives from the Commonwealth and each state and territory government. The Panel met in February 2009 and provided advice regarding the scope, coverage and methodology of the benchmarking exercise, and facilitated and coordinated the provision of data from jurisdictions. The Panel met again on 9 December to discuss a working draft of the report. Some Panel members also provided comments from their jurisdictions to be included in the report.
The Commission held extensive visits with stakeholders, including government, industry and unions as well as OHS regulators, across the jurisdictions. These meetings helped identify and assess relevant issues for the study as well as inform the areas and regulations to be benchmarked.
The Commission also collected and analysed data from a variety of sources. Workers’ compensation data was provided by the SWA with permission from the Commonwealth and every state and territory government. The Australian Bureau of Statistics also provided data from their work related injury survey.

In addition to collecting information from a range of business types, the Commission engaged a consultant to conduct phone surveys with small and medium enterprises about the cost of OHS regulation on their operations. These phone surveys were conducted in May 2009.
Further, the Commission requested information from the Commonwealth, states and territories through a survey of general and some industry-specific OHS regulators with the aim of examining and comparing regulator characteristics and activities across the jurisdictions.
The Commission released its Draft Research Report in January 2010. Interested parties had the opportunity to comment on the analysis in the report through written submissions.
The Commission received a total of 26 formal submissions.
The terms of reference, study particulars, survey questionnaires and submissions are also listed on the Commission’s website at www.pc.gov.au/projects/study/ regulation benchmarking/ohs.
1.5
Report outline

Chapter 2 provides an overview of OHS regulatory objectives and frameworks in Australia. Chapter 3 examines OHS outcomes in Australia. Chapter 4 discusses possible approaches to benchmarking regulatory burdens. The benchmarking of specific aspects of OHS regulation is covered in chapters 5 to 13:

· chapter 5: Regulator characteristics and enforcement practices

· chapter 6: Accountability of regulators
· chapter 7: Risk, duty of care and advice
· chapter 8: OHS training requirements

· chapter 9: Worker consultation, participation and representation
· chapter 10: Regulating hazardous substances
· chapter 11: Psychosocial hazards
· chapter 12: Other hazards and activities
· chapter 13: Duplication.
Chapter 14 contains responses from governments to the report.
Appendix A provides details of the conduct of the study by providing the terms of reference, submission and visit lists as well as the details of those parties that responded to the surveys. Appendix B outlines the various data collection methods used to obtain data for this benchmarking study. Appendix C analyses workers’ compensation premiums as a possible indicator of overall OHS regulatory performance. Appendix D provides one business’ interpretation of reporting requirements across the jurisdictions. Appendix E analyses claims for mental stress in Australia.
�	The WRMC established Safe Work Australia (SWA) to replace the Australian Safety and Compensation Council. SWA is a tripartite body, jointly funded by all Australian governments, responsible for developing and maintaining nationally consistent policy for OHS and workers’ compensation. It became an independent statutory body on 1 November 2009.
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