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Regulatory framework
Do not delete this return as it gives space between the box and what precedes it.
	Key Points

	· The state and territory planning systems have evolved independently and are very different in many respects, for example in the types of planning bodies and their reporting structures. In recent times, an increasing number of bodies have been created to do development assessment (DA) instead of local councils.
· Four jurisdictions have passed new planning Acts in the last five years.  In contrast, the New South Wales Planning Act, originally passed in 1979, has since been subject to substantial amendment without being comprehensively updated.
· In 2009-10, every jurisdiction except Tasmania and the Northern Territory had a metropolitan spatial plan for its capital city.
· The number and structure of planning instruments vary greatly across the jurisdictions. Western Australia seems the most complex to navigate.
· The South Australian and Western Australian systems appear to be the more centralised systems, apart from those in the ACT and the Northern Territory which are intrinsically centralised.
· The Development Assessment Forum has created a leading practice model for planning systems, including six development assessment ‘tracks’ which direct low-risk development down a low-cost assessment path.

· Statutory timeframes for development assessment vary widely, from 42 days in Tasmania to 84 days in the Northern Territory. Queensland and South Australian legislation include substantial possible extensions (up to 16 or 28 weeks respectively) for referrals and different types of development.
· Applicant appeals are available in every jurisdiction. Rezoning is not appealable as there is no application process, as such, for rezoning. Victoria and Tasmania have a very high number of appeals per head of population, compared to other jurisdictions.

· Third party appeal processes for DAs are substantially curtailed in some jurisdictions, particularly Western Australia, New South Wales and Queensland. Victoria provides the most scope for third party appeals.
· Planning systems are in a constant state of change, as governments seek to improve efficiency and outcomes. All jurisdictions have completed some recent reforms and all continue to have some level of planning reform underway.

	

	


This chapter presents a guide to the structure and key elements of land use planning and development in the states and territories. Each system has developed in its own unique way and is continually being revised and updated. This chapter is not intended as a comprehensive description and will not do justice to the full complexity of these systems — even with the detail provided, there are many more regulations, institutions and processes which could be discussed. However, that level of detail would likely cloud the basic structure and reduce broad comparability, and so has been avoided here.
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Planning and zoning systems
Planning and zoning systems are a framework to guide and facilitate the future growth and development of Australian cities. This framework includes various regulatory bodies, the rules which define their powers and roles, and the plans and instruments under which decisions are made. The ease with which users navigate the planning systems will depend on the number of bodies involved, how roles and powers are allocated among them, the extent to which all elements are coordinated and the methods used to do so.
This section outlines the planning systems of the eight states and territories as they were at 30 June 2010.
Planning Acts and Regulations
In the context of land use regulation, the body of written law and policy encompasses a very wide range of documents: from legislated instruments to broad statements of policy and guidelines.

Table 3.1 sets out the key planning Acts and Regulations of each state and territory. While these vary in scope and are supported by numerous other legislative instruments, they all have objectives around providing good outcomes for the community through good processes for the use and development of land, and managing and protecting environmental and heritage values.

All the planning Acts are regularly amended, and half have undergone re-enactment in the last five years. The New South Wales Act is 31 years old and has been modified by 139 amending Acts without being comprehensively updated. Victoria’s Act is 23 years old and in the process of being reviewed and updated (after 57 amending Acts).
As well as the instruments listed in table 3.1, there are many other Acts and Regulations in the states and territories which are relevant to particular aspects of planning and development. Also of relevance is Commonwealth legislation, including the Environment Protection and Biodiversity Conservation Act 1999, Airports Act 1996, Infrastructure Australia Act 2008 and Australian Land Transport Development Act 1988.
Table 3.
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Primary legislation and supporting regulations 

	
	Legislation 
	Supporting regulations

	NSW
	Environmental Planning and Assessment Act 1979
	Environmental Planning and Assessment Regulation 2000

	Vic
	Planning and Environment Act 1987
	Planning and Environment Regulations 2005 

	Qld
	Sustainable Planning Act 2009
	Sustainable Planning Regulation 2009

	WA
	Planning and Development Act 2005
	Town Planning Regulations 1967

	SA
	Development Act 1993
	Development Regulations 2008

	Tas
	Land Use Planning and Approvals Act 1993
	Land Use Planning and Approvals Regulations 2004

	ACT
	Planning and Development Act 2007
	Planning and Development Regulation 2008

	Cwlth, for ACT
	Australian Capital Territory (Planning and Land Management) Act 1988
	Australian Capital Territory (Planning and Land Management) Regulations 1989

	NT 
	Planning Act 2009
	Planning Regulations 2009


Strategic plans

In 2009‑10, all jurisdictions, except Tasmania and the Northern Territory, had capital city strategic spatial plans which guide local government planning and development, set out state planning policy and define land uses for certain areas.
 These are listed in table 3.2. Tasmania is now developing metropolitan strategic spatial plans.
COAG agreed in December 2009 that by 2012 all states and territories will have in place best-practice long term capital city strategic planning systems and plans that meet agreed national criteria (COAG 2009; see chapter 9 for details).

Table 3.
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Current metropolitan strategic spatial plans

	Sydney
	City of Cities: A Plan for Sydney’s Future (2005)a

	Melbourne
	Melbourne 2030: planning for sustainable growth (2002)b

	Brisbane and SEQ
	The South East Queensland Regional Plan 2009-2031 (2009)

	Perth
	Directions 2031: Spatial Framework for Perth and Peel (2009)

	Adelaide
	The 30 Year Plan for Greater Adelaide (2010)

	Hobart
	

	Canberra
	The Canberra Spatial Plan (2004); The National Capital Plan (2009)

	Darwin
	The Territory 2030 Strategic plan (2009)c


a A revised plan, Metropolitan Plan for Sydney 2036, was released in December 2010 but is outside this study’s benchmarking period.  b Including the 2008 update, Melbourne @ 5 million. Victoria is now in the process of developing a new outcomes based metropolitan strategy.  c Unlike the other metropolitan plans listed, the Territory 2030 Strategic Plan is not a spatial plan.
Sources: State and Territory Government planning websites.

Hierarchy of plans

Table 3.3 shows the key planning instruments of the states and territories. The numbers in the first column show where plans must be consistent with those above them in the hierarchy; for example, the plan numbered 3 must be consistent with the plan numbered 2.
 There are many other planning documents that are not part of the hierarchy for various reasons, for example, because they deal with a specific area such as heritage. Some of these are included in the footnotes to table 3.3.
The number and structure of planning instruments varies greatly across the jurisdictions: in the Northern Territory there are two levels of plans in the hierarchy; and in Tasmania only one; while in Western Australia there are eight. It is not the number of levels alone that causes complexity — Tasmania’s single level only highlights the absence of state guidance in land planning and is not considered leading practice; nor are New South Wales’ 47 State Environmental Planning Policies (SEPPs) easy to follow just because they are all at one level. Western Australia has chosen to organise its planning requirements in eight levels but this does not necessarily mean that the content is any more complex than in other jurisdictions. However, Western Australia’s hierarchy of plans is very difficult for anyone to navigate. 
Table 3.
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Planning instruments and hierarchies,a as at June 2010
	
	Plan
	Details
	Statutory

	New South Walesb

	1
	State Environmental Planning Policies
	· plan amendments and DAs must comply with State planning directives
	(

	2
	Metropolitan strategyc
	· strategies on centres, housing, transport, employment, sustainability and governance
	(

	3
	Local environmental plans or ordinances
	· zoning, land uses, heritage items and development standards such as building density, heights and minimum lot sizes
	(

	4
	Development control plans 
	· promote the objectives of local environment plans; includes requirements for specific types or location of development, eg for urban design or heritage properties.
	

	
	Regional strategies
	· plan for jobs, investment and population growth (particularly to secure adequate supplies of land for development) while protecting environmental and cultural assets and resources
	

	Victoriad

	1
	Metropolitan strategye
	· plan for expected population growth in Melbourne
	(

	2
	Planning policies
	· must be included in the local planning schemes
	

	3
	Planning schemes
	· zones and other guidelines for development; includes the State Planning Policy Framework 
	(

	
	Growth Area Framework Plans
	· set the regional framework for urban growth based on strategic directions
	

	
	Precinct Structure Plans
	· detailed zoning and infrastructure requirements in growth areas
	(

	Queenslandf

	1
	State planning regulatory provisiong
	· regional and master planning; infrastructure funding
	(

	2
	statutory regional plans
	· identify desired regional outcomes and policy for land use, infrastructure and conservation
	(

	3
	Regional plans
	· integrated planning policy for the region
	

	4
	State planning policy
	· State policy about a matter of State interest
	

	5
	Standard planning scheme provisions
	· consistent structure and standard provisions for local level integrated planning
	

	6
	Local planning schemes
	· zones and development requirements in line with the state plans
	(

	Western Australiah

	
	Spatial frameworki
	· planning for population and metropolitan growth
	

	1
	State planning strategy
	· the main strategic state planning issues facing up to 2029
	

	2
	Local planning strategies
	· set out general planning aims of local governments; interpret state and regional policies; provide rationale for zones and controls in local schemes
	

	3
	Regional, district and local structure plans
	· provide a framework for the coordinated provision of services, infrastructure, land use and development. They help planners consider rezoning, subdivision and development applications
	

	4
	Regional planning schemes
	· contain zones, reservations and planning controls. The key scheme for Perth is the Metropolitan Region Scheme
	(

	5
	Local planning schemes
	· contain zones, reservations (for infrastructure and other public uses) and planning controls
	(


(Continued next page)

Table 
3.3
(continued)
	
	Plan
	Details
	Statutory

	Western Australia (continued)

	6
	State planning policies
	· broad planning controls that guide DA and creation of plans, which may be specific to a region
	

	6
	Development control policies
	· less formal State planning policies, covering topics including the subdivision of land, development control, public open space, rural land use planning and residential road planning
	

	7
	Planning bulletins
	· additional guidance and advice on statutory planning issues such as designing out crime, child care centres and residential leasehold estates
	

	8
	Local planning policies
	· guide DA and creation of local plans
	

	South Australia

	1
	Planning Strategyj
	· direction for state land use and development
	(

	2
	Regional plans
	· targets for population, land supply, water, energy efficiency, housing affordability, conservation, transport planning and major infrastructure
	

	3
	Development plans
	· zones, maps and policies which regulate land use and potential development
	(

	Tasmaniak

	1
	Local planning schemes
	· zones and planning controls; must align to state planning policies
	(

	ACTl

	1
	National Capital Plan 
	· provides a broad land use plan for the ACT as a whole and detailed planning framework for areas of significance to Canberra as the national Capital, and is administered by the Commonwealth
	(

	2
	Territory plan
	· zones and precincts, objectives and development requirements applying to each zone, and development and precinct codes
	(

	3
	Spatial planm
	· strategic planning document for urban growth and change over the next 30 years
	

	4
	Planning strategy
	· constituted by the spatial plan and the transport plan
	

	Northern Territory

	1
	Planning scheme
	· zones, policies and objectives for development
	(

	2
	Strategic plann
	· targets for land and infrastructure developments
	


a The planning instruments that are numbered should be consistent with plans above them in the hierarchy.  b Related plans: The Metropolitan Transport Plan — Connecting the City of Cities (the final draft was not yet published in July 2010).  c Sydney to 2031: City of Cities: A Plan for Sydney’s Future, which has been given statutory effect through a Ministerial Direction under s 117 of the planning Act.  d Related plans: Transport Plan (aligned with the land use plan), infrastructure plan, centres structured plan.  e Melbourne 2030: planning for sustainable growth (2002) and Melbourne @ 5 million.  f Related plans: Infrastructure plan (supports the state planning regulatory provision).  g The South East Queensland Regional Plan 2009-2031.  h State, regional and local planning frameworks bring together policies, strategies and guidelines.  i Directions 2031: Spatial Framework for Perth and Peel (2009).  j The 30 Year Plan for Greater Adelaide is part of the planning strategy.  k Tasmania has State Planning Policies related to coastal, agricultural and water, which are not comparable to other plans in this table and have therefore been omitted. Related instruments include Planning directives and Strategic policy.  l Related plans: Sustainable transport plan, Neighbourhood plans, Telecommunications plans, Statement of planning intent (yearly statement establishing government planning direction), Planning strategy (long-term planning policy and goals relevant to planning; not used in DA).  m Canberra Spatial Plan (2004).  n Territory 2030 Strategic Plan.

Source: State and territory planning websites

In each state there are council level statutory plans that include zones and rules for development. In general, higher-level documents are policy or big picture documents but are not binding, while the lower level documents increase in both detail and the likelihood that they include binding rules. Table 3.3 indicates which plans are statutory in nature. Chapter 9 discusses the implementation of state-level strategic plans and how they are aligned to council and regional plans. 
Although the way plans are structured varies greatly between jurisdictions, there are many common elements (table 3.4), including high level strategic plans which indicate goals and set the direction for state planning, metropolitan land use plans (often described as strategic spatial plans, indicating that they define land uses for certain areas as well as goals and policies) and infrastructure plans which are necessary to facilitate desired land uses. Some jurisdictions have a range of plans that make up each category — for example, Western Australia nominated eight documents for its Perth metropolitan strategic and spatial plan. Tasmania is missing almost all of these plans, and the Northern Territory is yet to develop an infrastructure plan.
Table 3.
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State and territory planning documents
	
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	ACT
	NT

	State level economic development strategy
	(
	(
	(
	(a
	(
	(b
	(
	(

	Regional strategic plans
	(
	(
	(
	(
	(
	(b
	(c
	(

	Capital city metropolitan strategic and spatial plan
	(
	(
	(
	(
	(
	(b
	(
	(d

	Regional city strategic plans
	(
	(
	(
	(
	npe
	(b
	nae
	(

	State level infrastructure plan
	(
	(
	(
	(
	(
	(f
	(
	(b

	Regional infrastructure plans
	(
	(
	(
	(
	(
	(g
	nae
	(b

	Capital city infrastructure plan
	(
	(
	(
	(
	(
	(b
	(
	(b

	Infrastructure plans for key regional cities
	(
	(
	(
	(
	npe
	(b
	nae
	(b


a This role is covered by the Department of State Development and the State Planning Strategy rather than a State level economic development strategy.  b These plans are currently being developed.  c The ACT advises that this is not a fully active plan.  d The new plan is being considered for release by cabinet.  e ‘np’ not provided; ‘na’ not applicable — the Australian Capital Territory does not have regional cities.  f Tasmania’s state infrastructure plan is available on the infrastructure department website, however it is not a plan in the sense of being a document that can be downloaded.  The lack of an easily available plan makes it difficult for businesses and developers to adapt their own plans to a state direction.  g There are regional plans for transport but they do not relate to the whole of Tasmania.  
Source: PC State and Territory Planning Agency Survey 2010 (unpublished, question 1).
Local councils also administer various restrictions on permissible development. The local plans are listed as part of the hierarchies in table 
3.3. They contain zones which prescribe in detail the kinds of developments that are permitted or not permitted within that zone. As well as zones, some jurisdictions have even more detailed restrictions for sub-zones (table 3.5). For example, all councils have a residential zone, but Adelaide City Council has 11 residential zones. Hobart City Council has four residential zones and 25 sub-zones (called precincts) under them. Melbourne, on the other hand, has three residential zones containing all zone requirements. 

Victoria and South Australia use zone terminology consistently, as do the Territories by implication because they do not have local council plans. However Queensland calls zones different things in different council areas and sometimes there are differences even within councils where plans have not been updated after council amalgamations. Alternative names for ‘zones’ in Queensland include precincts, precinct classes, area classifications, domains, constraint codes, use codes or planning areas.
 In many cases, the sub-zone level contains the relevant development restrictions and is essentially the same as the zones in jurisdictions that do not have sub-zones.
Overlays are used to set other area-specific requirements, for example extra safety precautions needed in bushfire prone areas. An overlay may apply to an area containing many different zones. Five jurisdictions use the word ‘overlays’ in local plans; other jurisdictions have similar requirements but in different formats. Most overlays relate to environmental and heritage considerations, for example flood plains, acid sulphate soils and wetlands.
Zones and overlays are not the only development controls. Council plans also contain requirements directed at specific plots of land, for example, a section of the local plan might relate to ‘development of certain land bordered by X and Y roads’. Finally there are development requirements that apply generally across the local council area, such as signage rules or provision of open space. 
To comprehensively document the types of development restrictions, a full survey of all the local councils would be necessary. However table 3.5 provides an indicative summary, and more detail is in appendix D.
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Local council planning controls

	Type of control
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	ACT
	NT

	Overlaysa
	Overlays
	Overlays
	Overlays
	(
	
	Overlays
	Overlays
	(

	Areas within overlays
	
	
	Districts
	
	
	Area specific objectives
	
	

	Sub-areas within overlays
	
	
	Sub-districts
	
	
	
	
	

	Super-zones
	
	
	Localities
	
	
	
	Codesb
	

	Zones
	Zones
	Zones
	Zonesc
	Zones
	Zones
	Zones
	Zones
	Zones

	Sub-zones
	
	
	Sub-areasd
	Precincts
	Policy areas
	Precincts
	Precincts
	

	Other detailed controls
	(e
	(f
	(g
	(h
	(i
	(j
	(k
	(l

	Policies
	
	Local planning policies
	
	Statements of planning policy
	
	Implemen-tation of state policy
	
	


a Overlays are broadly defined as area specific controls that regulate an aspect of development, such as heritage or bushfire protection. In Western Australia and Northern Territory, such controls exist but are not necessarily termed ‘overlays’. b Development codes exist for areas such as the city centre and town centres. Zones are organised within them.  c Referred to, in different councils, as zones, precincts, precinct classes, area classification, domains, constraint codes, use codes or planning areas.  d Also known as precincts in some council plans.  e Site specific controls and general controls.  f General controls.  g Site specific controls and codes.  h Additional, restricted, special or non-conforming uses; Special control areas; Development standards and requirements.  i Objectives and principles of development control.  j Use categories, development plans, special areas, overall objectives and standards for development and use.  k Exempt, assessable, prohibited uses.  l  Area plans; development performance criteria.
Sources: State and territory planning documents and websites.

Regulatory bodies 
Each jurisdiction has a variety of regulatory bodies which administer and enforce the planning system, from the early state-level strategic planning stages through to more tangible statutory planning and zoning and finally development assessment. These bodies aim to promote the orderly and sustainable use and development of land through the consistent application of the laws and guidelines discussed above and also to construct and amend those instruments through evidence, consultation with stakeholders and expert advice.

Key planning body

Each state and territory has either a planning department or authority to engage in high-level strategic planning and guide the creation of more detailed, local level plans (table 3.6). Additional functions of these key agencies include updating and enforcing plans and guidelines, advising the Minister and coordinating other planning bodies. Tasmania and Western Australia have state-level commissions that perform most of the functions assigned to planning departments in other jurisdictions (Tasmania is the only state without a planning department — planning comes under the Department of Justice). In 2009-10, Queensland was the only state to group departmental responsibility for infrastructure with planning. Western Australia split its Department for Planning and Infrastructure into the Department of Planning and the Department of Transport on 1 July 2009. The ACT has two key planning authorities, reflecting the Commonwealth’s involvement in planning in Canberra. The key agencies involved in planning in each state and territory are illustrated in figure 3.1.
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Lead planning agencies

	NSW
	Department of Planninga

	Vic
	Department of Planning and Community Development

	Qld
	Department of Infrastructure and Planningb

	WA
	Western Australian Planning Commission c

	SA
	Department of Planning and Local Government

	Tas
	Tasmanian Planning Commission

	ACT
	ACT Planning and Land Authority

	Cwlth (in ACT)
	National Capital Authority

	NT 
	Department of Lands and Planning


a Renamed the Department of Planning and Infrastructure in April 2011.  b Renamed the Department of Local Government and Planning in February 2011.  c Supported by the Department of Planning.
Planning Ministers

In most jurisdictions, the minister responsible for planning is involved in higher-level planning as well as changes to statutory plans (whether local or state-level) which must be signed off by the minister. Ministers can also be involved directly in DAs — usually those of major significance to the state — on advice from the department or planning commission. The exception to this is Western Australia, where the minister, under the Planning and Development Act, does not have call-in powers or the power to decide development applications.
 In Western Australia and the ACT, planning and land supply responsibilities are shared by two ministers — the minister for Regional Development and Lands and the Minister for Planning in Western Australia, and the Minister for Land and Property Services and Minister for Planning in the ACT. The Commonwealth Minister for Regional Australia, Regional Development and Local Government is also responsible for airports and some planning in the ACT.
Figure 3.
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State and territory governance structures (simplified)a
	
[image: image1.emf]M

i

n

i

s

t

e

r

D

e

p

a

r

t

m

e

n

t

Victoria Queensland Western Australia New South Wales

Dept Regional 

Development 

and Lands

Minister for Regional 

Development and 

Lands

LandCorp

Minister for 

Planning

Regional 

Development 

Commissions

WA Planning 

Commission

Department of

Planning

Planning Panels 

Victoria

Dept Planning and 

Community 

Development

Advisory 

Committees

Minister for Planning

VicUrban

Minister for Planning

Department of 

Planning

Joint Regional 

Planning 

Panels

Independent 

Planning 

Assessment 

and Review 

Panel

Planning 

Assessment 

Commission

Landcom

Regional 

Committees

Minister for 

Infrastructure and 

Planning

Urban Land 

Development 

Authority

Department of 

Infrastructure and 

Planning

Board for 

Urban 

Places

Growth Areas 

Authority

WAPC 

Committees




(Continued next page)

Figure 
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a This figure does not include all planning bodies but only the main ones — for example area-specific redevelopment authorities are not included.

Source: State and territory planning agency websites  

Local councils

In the six states, local councils or council-level planning panels assess most of the proposed developments within their local government area. The ACT does not have local councils and councils in the Northern Territory do not have planning functions.

Democratically elected councillors have the power to determine (approve or refuse) projects but delegate that responsibility in most cases to their planning staff. Council staff qualified in town planning and related disciplines undertake assessment of the project, make recommendations to councillors and determine the vast bulk of development applications. Chapter 9 provides further detail on resourcing and staff levels in local councils.
Government Land Organisations (GLO)
Each jurisdiction, except Tasmania, has an independently run government land development organisation (table 3.7). These organisations are used to promote certain aims of government such as affordable housing or urban renewal, and most are charged with generating a commercial return. All are involved in housing development, but other functions can include providing advice to government, coordinating land release and providing infrastructure. They are often called on by government to engage in projects or activities that may be considered too risky or unprofitable by the private sector. For example, they might ‘de-risk’ a site by consolidating land for infill development and obtaining the necessary approvals before passing the site to private developers. Queensland’s Urban Land Development Authority is also responsible for planning and approvals in declared urban development areas. For more information on government land organisations, see chapter 5.
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Activities and objectives of GLOsa
	
	Landcom
NSW
	VicUrban
Vic
	ULDA
Qld
	LandCorp
WA
	LMC
SA
	LDA
ACT
	LDC
NT

	Commercial returns
	(
	(
	
	(
	(
	(
	(

	Build/promote affordable housing
	
	(
	(
	
	
	
	(

	Promote government objectives
	(
	(
	
	(
	(
	
	

	Environmental conservation
	(
	(
	(
	
	
	(
	

	Advise government
	
	(
	
	
	(
	(
	

	Land release
	
	
	(
	(
	(
	(
	(

	Planning and approvals
	
	
	(
	
	
	
	

	Development activities:
	
	
	
	
	
	
	

	Infrastructure 
	
	(
	(
	(
	
	(
	

	Urban infill 
	(
	(
	(
	(
	(
	
	(

	Greenfield 
	(
	(
	(
	(
	(
	
	

	Innovative 
	(
	(
	
	
	
	
	

	Residential
	(
	(
	(
	(
	(
	
	(

	Commercial
	(
	(
	(
	(
	(
	
	

	Industrial
	(
	(
	(
	(
	(
	
	


a Government Land Authorities. ULDA: Urban Land Development Authority, LMC: Land Management Corporation, LDA: Land Development Agency, LDC: Land Development Corporation.

Sources:  Landcom Corporation Act 2001 (NSW); Victorian Urban Development Authority Act 2003 (Vic); Urban Land Development Authority Act 2007 (Qld); Western Australian Land Authority Act 1992 (WA); Public Corporations (Land Management Corporation) Regulations 1997 (SA); Planning and Development Act 2007 (ACT); Land Development Corporation Act 2009 (NT).
Other significant planning bodies

In each jurisdiction there are a number of additional planning bodies with various specialised functions (table 3.8). In contrast to the broad scope of those bodies discussed above, these additional planning bodies typically operate in limited areas (such as greenfield sites) or handle a limited range of developments (such as those where conflicts of interest may arise). Chapter 7 and appendix G contain further details on when these bodies operate and on alternative assessment paths generally.
Development Assessment Panels are operating in South Australia and New South Wales and are being introduced in Western Australia (Day 2010). They are responsible for some DA decisions and are generally composed of a mix of councillors and specialist independent members. Panels in other jurisdictions (Victoria, Queensland and the Northern Territory) are more advisory in nature.
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Other planning and assessment bodies

	
	Name
	Function

	NSW
	Planning Assessment Commission
	DAs for Part 3A projects with conflict of interest issues; advises the minister

	
	Joint regional planning panels
	DAs for regionally significant developments

	
	Sydney Metropolitan Development Authority
	Drive future transit-oriented development and urban renewal (announced Feb 2010 and established in Dec 2010)

	
	Independent Planning Assessment and Review Panel
	Strategic inquiry or review of particular planning matters;a exercise the functions of a local council where there is unsatisfactory performance in planning and development

	Vic
	Growth Areas Authority
	Planning in designated greenfield areas

	
	Planning Panels Victoria
	Provide independent assessment of planning proposals; includes responsibility for Advisory Committees

	Qld
	Development Assessment Panels
	Advice and some DA in iconic placesb

	
	Regional Committees
	There are many different types of Regional Committees, with responsibilities ranging from coordination to social infrastructure

	WA
	Regional Development Authorities
	Redevelop an allocated site, usually urban infill

	SA
	Development Assessment Commission
	Advice, assessment and decision making for certain developmentsc

	
	Development Assessment Panels
	Established by councils to do DAd

	
	The Government Planning and Coordination Committee
	Whole of government coordination on infrastructure provision for new lots

	Tas
	None

	ACT
	National Capital Authority
	Commonwealth body which administers the National Capital Plan

	
	Department of Land and Property Services
	Established 2009 to increase coordination between all levels of government and industry in the area of land planning

	NT
	Capital City Committee
	Plan Darwin’s future

	
	Urban Design Advisory Panel
	Advise Capital City Committee

	
	Development Consent Authority
	DA in the larger population centrese


a This includes providing recommendations.  b These panels operate only in the specific iconic areas for which they are created. Councils still do most DAs in those areas except where a development might have a substantial effect on the place’s iconic value.  c These are prescribed in the Development Act and Regulations, and include certain developments of significant regional impact, certain types of development in key areas, most Housing SA and Land Management Corporation applications and certain types of development by government or involving government land.  d These panels have council and independent members.  e In other areas the Minister is the consent authority. Currently there are 7 division areas where the Development Consent Authority is responsible for DA: Alice Springs, Batchelor, Darwin, Katherine, Litchfield, Palmerston and Tennant Creek.
Sources: State and territory planning agency websites.
Implications of structures for planning functions and governance
Given the wide variety in planning structures in place in the states and territories (figure 
3.1), there are some significant differences in functions undertaken at the different levels of government (table 3.9). Western Australia and South Australia seem to have systems which place more functions directly at the state level.  For example:
· Western Australia has been described as having the most centralised system (Stein 2008). The Western Australian Planning Commission, for example, is the only body in Western Australia which can approve subdivisions (table 3.9) and it has responsibility for all DAs, which it then delegates to councils.

· South Australia also approves subdivisions at a state level (after an assessment by local councils) and was the first to use planning panels separate from local councils to decide development applications.
In the New South Wales, Victorian, Queensland and Tasmanian
 systems, decision making is more focused at the local council level. In these states, councils bear sole responsibility for subdivision (apart from a matter which has been deemed, for example, to be state significant).

Other notable differences in jurisdictional regulatory arrangements include the absence of Ministerial call‑in or DA powers in Western Australia;
 no development assessment by state agencies in Victoria; and the involvement of the Commonwealth in ACT planning. 
Referral processes and agencies

Referral processes (known as concurrence in Queensland) compel the primary assessment body to obtain specialised advice on issues such as roads, bushfire or environmental protection that may be affected by a development or planning scheme amendment.

Table 3.
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Planning functions by level of government
	
	Body
	DA
	Local plan preparation
	Local plan approval
	Subdivision
	State strategic planning

	NSW
	Council
	(
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	(
	(
	

	
	Statea
	(
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	(

	
	Minister
	(
	
	(b
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	Vic
	Council
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	Minister
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	Qld
	Council
	(
	(
	(
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	Statea
	(
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	Minister
	(
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	WA
	Council
	(
	(
	(
	
	

	
	Statea
	(e
	(f
	(g
	(
	(

	
	Minister
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	SA
	Council
	(
	(
	(
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	Statea
	(
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	(h
	(

	
	Minister
	(
	(j
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	Tas
	Council
	(
	(
	(
	(
	

	
	Statea
	(
	(k
	(
	
	(

	
	Minister
	(
	
	(
	
	(

	ACT
	Territorya
	(
	(l
	(
	(
	(

	
	Minister
	(
	(l
	(
	
	(

	Cwlth (in ACT)
	NCAm
	(
	(n
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	Minister
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	NT
	Territorya
	(
	(o
	
	(
	(

	
	Minister
	(
	(p
	(
	
	(


a State/territory department (see table 3.6) or other state/territory-level agency designated for particular purposes or for particular areas.  b Final approval is by the Minister but interim approval is required from councils, the department and the Minister.  c The minister must approve the preparation of a planning scheme amendment and must approve the final amendment, unless the final approval has been delegated to the council or approval authority.  d This is a technical check only, by the Department of Planning and Community Development.  e The Western Australian Planning Commission has responsibility for all DA but delegates most of its DA function to local councils.  f If there are submissions to a local planning scheme amendment which cannot be resolved by the planning authority, the Minister for Planning will appoint an independent panel to consider submissions if the proposed amendment is to proceed. The Environmental Protection Authority does an assessment for any scheme amendment.  g The Minister must approve the scheme being advertised as well as give final approval; the Western Australian Planning Commissions provides advice.  h The Development Assessment Commission issues the final approval, but the assessment is undertaken by Local Councils.  i Amendments must undergo consultation with key government agencies.  j Must agree on nature and scope of plan amendment.  k The Tasmanian Planning Commission can start the plan amendment process with the approval of the Minister.  l The Minister or ACTPLA can initiate a Territory Plan variation.  m National Capital Authority.  n The National Capital Authority is involved in the consultation within government that occurs for a Territory Plan variation; it is also responsible for amendments to the National Capital Plan.  o The Department of Lands and Planning conducts a technical assessment of plan amendment proposals.  p Plan amendment proposals are made by the applicant to the Minister, and are assessed by the Minister.  

Sources: State and territory planning agency websites
Jurisdictions differ on the number of referral agencies they have; the criteria that determine when referrals are necessary; the way responses are coordinated; and the time allowed for responses. Some referral authorities have power to refuse an application or impose conditions on approval, whereas others can only suggest that the approval authority refuse the application or impose conditions. See chapter 11 for a discussion of referral processes by jurisdiction.
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Development assessment processes
Development assessment (DA) is the process of ensuring that a proposed development on land is consistent with the plans, zones and other instruments specifying how the land is to be used. Members of the community will most often encounter the land planning system at this stage.

There are many paths through the DA process depending on the nature and scale of the proposed development. Some developments do not require formal assessment while others go through a very lengthy and complex process; certain developments are fast-tracked as ‘state significant’ projects whereby a decision is made by the Minister rather than the council or the usual assessment authority.

The basic process for development approval is essentially the same across all jurisdictions:

1. the applicant lodges an application with necessary documents and fees

2. the assessment authority checks the application and requests additional information if the application is incomplete

3. the application may be passed to referral agencies and placed on exhibition for comments from owners of neighbouring properties and from the community (these may not happen concurrently)

4. relevant assessment authorities consider the application, taking into account comments, submissions, and what is allowed under the planning regulation

5. the assessment authority decides to reject, approve or conditionally approve the application

6. the applicant (or a third party, in some cases) may apply for independent review of the decision.
After approval, responsibility for the enforcement of any approval conditions depends on the nature of those conditions and may be split between the DA body (usually the council), the building regulator and referral agencies. A fuller description and analysis of the DA process is in chapter 7 and appendix G.

DA process reforms
One of the key drivers of reform in the area of DA is the Development Assessment Forum (DAF). The states and territories are in various stages of attempting to implement the Leading Practice Model created by DAF (box 
3.1) with the aim of decreasing the length and complexity of the DA process (COAG Regulatory Reform Plan April 2007). Chapter 7 table 7.10 shows which development assessment tracks have been implemented by each state and territory jurisdiction.
Do not delete this return as it gives space between the box and what precedes it.
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DAF leading practice model

	DAF was created in 1998 to reduce the length and complexity of DA processes. It is made up of representatives from all levels of government as well as members of the development industry and related professional associations. In 2005, DAF produced a ‘Leading Practice Model’ to reduce unnecessary application or information requirements and regulatory burdens on simpler developments. It was endorsed by state and territory planning ministers in 2005 (LGPMC).
Stage 1: Policy

1. Effective policy development: Elected representatives should be responsible for the development of planning policies.  This should be achieved through effective consultation with the community, professional officers and relevant experts.
2. Objective rules and tests: DA requirements and criteria should be written as objective rules and tests that are clearly linked to stated policy intentions.  Where such rules and tests are not possible, specific policy objectives and decision guidelines should be provided.
3. Built-in improvement mechanisms: Each jurisdiction should systematically and actively review its policies and objective rules and tests to ensure that they remain relevant, effective, efficiently administered, and consistent across the jurisdiction.
Stage 2: Assessment

4. Track-based assessment: Development applications should be streamed into an assessment ‘track’ that corresponds with the level of assessment required to make an appropriately informed decision.  The criteria and content for each track is standard. Further details are provided below.
5. A single point of assessment: Only one body should assess an application, using consistent policy and objective rules and tests. Referrals should be limited only to those agencies with a statutory role relevant to the application.  Referral should be for advice only.  A referral authority should only be able to give direction where this avoids the need for a separate approval process. Referral agencies should specify their requirements in advance and comply with clear response times.
6. Notification: Where assessment involves evaluating a proposal against competing policy objectives, opportunities for third-party involvement may be provided.
7. Private sector involvement: Private sector experts should have a role in undertaking pre-lodgement certification of applications to improve the quality of applications; providing expert advice to applicants and decision makers; certifying compliance where the objective rules and tests are clear and essentially technical; and making decisions under delegation.
Stage 3: Determination

8. Professional determination for most applications: Most development applications should be assessed and determined by professional staff or private sector experts.  For those that are not, either (Option A) local government may delegate DA determination power while retaining the ability to call-in any application for determination by council; or (Option B) an expert panel determines the application. Ministers may have call-in powers for applications of state or territory significance provided criteria are documented and known in advance.

	(Continued next page)


Do not delete this return as it gives space between the box and what precedes it.
	Box 
3.1
(continued)

	Stage 4: Appeals

9. Applicant appeals: An applicant should be able to seek a review of a discretionary decision. A review of a decision should only be against the same policies and objective rules and tests as the first assessment.

10. Third-party appeals: Opportunities for third-party appeals should not be provided where applications are wholly assessed against objective rules and tests. Opportunities for third-party appeals may be provided in limited other cases. Where provided a review of a decision should only be against the same policies and objective rules and tests as the first assessment.

Track-based assessment (further detail on leading practice 4)

The characteristics of the following development types are used to assign classes of use or assessment track that appropriately reflect the minimum level of assessment necessary.

Track 1: Exempt

Development that has a low impact beyond the site and does not affect the achievement of any policy objective should not require development assessment.

Track 2: Prohibited

Development that is not appropriate in specific locations should be clearly identified as prohibited in the ordinance or regulatory instrument so that both proponents and consent authorities do not waste time or effort on proposals that will not be approved. It should not be necessary to submit an application to determine that a proposal is prohibited.

Track 3: Self assess

Where a proposed development can be assessed against clearly articulated quantitative criteria and it is always true that consent will be given if the criteria are met, self assessment by the applicant can provide an efficient assessment method.

Track 4: Code assess

Development assessed in this track would be considered against objective criteria and performance standards. Such applications would be of a more complex nature than for the self assess track, but still essentially quantitative. 

Track 5: Merit assess

This track provides for the assessment of applications against complex criteria relating to the quality, performance, on-site and off-site effects of a proposed development, or where an application varies from stated policy. Expert assessment would be carried out by professional assessors. 

Track 6: Impact assess

This track provides for the assessment of proposals against complex technical criteria that may have a significant impact on neighbouring residents or the local environment. Expert involvement would be required to prepare the application and generate predictions. Expert involvement is required to assess impacts and the accuracy of predictions. This track expects that the proponent would prepare an impact assessment as part of the application and that there would be pre-set criteria for the content and quality standards of that impact assessment.

	Source: DAF 2005.

	


Statutory timeframes
Planning legislation sets out timeframes for a decision to be made on a development application, however some timeframes are more binding than others. For example, the jurisdictions differ in whether and how easily the timeframes can be extended, and the consequences when timeframes are not met (table 3.10).
Figure 
3.2 and table 3.10 show a very wide range of timeframes set for DA decisions, with minima between 14 and 84 days (South Australia and the Northern Territory respectively) and maxima between 42 and 196 (Tasmania and South Australia).  Most timeframes are also subject to ‘stop the clock’ provisions whereby certain periods of time are not counted — for example, when the applicant is responding to a request for more information.
Figure 3.
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Minimum and maximum statutory timeframes — days

	[image: image3.emf]0

20

40

60

80

100

120

140

160

180

200

NSW Vic Qld WA SA Tas ACT NT

Min

Max




Sources: Environmental Planning and Assessment Regulation 2000 (NSW) cl. 113; Planning and Environment Regulations 2005 (Vic) cl. 31 and Planning and Environment Act 1987 (Vic) s. 79; Sustainable Planning Act 2009 (Qld) ss. 174, 176; Planning and Development Act 2005 (WA) ss. 249, 253; Development Act 1993 (SA) s. 41 and Development Regulations 2008 (SA) s. 41; Land Use Planning and Approvals Act 1993 (Tas) ss. 57, 59; Planning and Development Act 2007 (ACT) ss. 150, 118, 122, 131; Planning ACT 2009 (NT) s. 112.
While timeframes would be expected to differ for matters of varying complexity — for example, a complex infill apartment building application beside a local park should obviously take more time and attention from a regulator than a simple new shop in a greenfield area — it is nevertheless unclear why similar applications in different jurisdictions should be the subject of decision-making differences of such magnitude. Queensland and South Australia have a particularly wide range of possible timeframes, reflecting discretionary extensions and longer times when referrals are needed. Overall Tasmania has the shortest statutory timeframes, but statutory times and time taken in practice, described in chapter 7, are quite different.
Table 3.
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Statutory timeframes for deciding development applicationsa
	
	Calendar days
	Consequence of a failure to meet the statutory timeframe

	NSW
	40-60b
	· deemed refusal

· applicant can appeal

	Vic
	60
	· failure to grant a permit

· applicant can appeal; the tribunal is then responsible for issuing a planning decision

	Qld
	28-140c
	· deemed approvald for code and compliance assessments if a deemed approval notice is lodged by the applicant and not responded to

· deemed refusal for impact assessments

· applicant can appeal a deemed refusal

	WA
	60
	· deemed refusal if applicant lodges notice of default

· the applicant can appeal

	SA
	14-196e
	· deemed refusal if the applicant gives two weeks notice seeking a decision
· the applicant may appeal or ask the Minister to appoint the DAC to make the decision

· the assessment authority must pay court costs of an appeal, unless the delay is not attributable to an act or omission of that authority

	Tas
	42
	· deemed approval on conditions to be determined by the appeal tribunal

· the assessment authority must pay the applicant’s costs for the tribunal hearing

	ACT
	28-63f
	· deemed refusald
· the applicant can appeal to the tribunal which can issue a decision 

	NT 
	84
	· no decision

· applicant may appeal the failure to make a decision


a These are statutory decision times — see chapter 7 for details on actual decision times by state.  b 60 days for designated development, integrated development or development for which the concurrence of a concurrence authority is required, as defined in the planning Act and Regulations; plus possible extensions depending on the submission period. Part 3A (soon to be replaced) contains different deemed refusal periods.  c Four weeks for compliance assessment before the application is deemed approved; code assessment could be four weeks or up to 32 weeks (7 months) with extensions; impact assessment involves consultation on top of that. Time required for consultation and for applicant responses to information requests is not included in the table.  d Referral agencies in the ACT and Queensland are subject to deemed approvals if they fail to decide applications in the statutory timeframe. This is three weeks in the ACT and six weeks plus possible extensions of six weeks in Queensland.  e Two weeks for complying developments, but up to 12 weeks for other approvals and potential extensions of six weeks for referrals and 10 weeks for ministerial input, plus potential extensions.  f Four weeks for code track applications; nine weeks for merit and impact track or six weeks ‘if no representation is made in relation to the proposal.
Sources: Environmental Planning and Assessment Regulation 2000 (NSW) cl. 113; Planning and Environment Regulations 2005 (Vic) cl. 31 and Planning and Environment Act 1987 (Vic) s. 79; Sustainable Planning Act 2009 (Qld) ss. 174, 176; Planning and Development Act 2005 (WA) ss. 249, 253; Development Act 1993 (SA) s. 41 and Development Regulations 2008 (SA) s. 41; Land Use Planning and Approvals Act 1993 (Tas) ss. 57, 59; Planning and Development Act 2007 (ACT) ss. 150, 118, 122, 131; Planning ACT 2009 (NT) s. 112.
For most jurisdictions, the consequence for failing to meet the statutory deadline is that the development is deemed to have been refused, allowing applicants to appeal. However, appealing is very costly and time consuming for an applicant.  While courts are a necessary path of redress, the system should, as much as possible, be geared toward resolving conflict at an earlier stage. In the ACT and Queensland a failure to meet the referral time limit is a deemed approval from the referral agency (or an assessment with no conditions required), and approval agencies in Queensland also face deemed approvals in relation to code and compliance assessments.
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Appeal processes
Planning decisions can be highly complex and involve significant trade-offs between the interests of different parties. As a result, there are various channels available to development applicants and third parties to have DA decisions reviewed. These channels include internal administrative review mechanisms as well as formal merit and judicial appeals (table 3.12).

Appeal data for 2009-10

On absolute numbers, Victoria has almost six times more appeals than any other jurisdiction (table 3.11). When adjusted for population, Victoria and Tasmania have more than three times the number of appeals of any other jurisdiction (figure 3.3). This reflects the fact that Victoria and Tasmania allow for more third party appeals than other jurisdictions (table 3.13).
Figure 3.
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Number of appeals against DA decisions, 2009‑10a
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a Data sourced from court and tribunal annual reports. Merit appeals only, where that data is separately available. Appeals lodged in 2009‑10, not decided in 2009‑10.  Data is state wide, not limited to the cities in this study. Population by state or territory at 30 June 2010.

Sources: Annual reports from the following state and territory courts and tribunals: Land and Environment Court (NSW), Victorian Civil and Administrative Tribunal (Vic), Planning and Environment Court (Qld), State Administrative Tribunal (WA), Environment, Resources and Development Court (SA), Resource Management and Planning Appeal Tribunal (Tas), ACT Civil and Administrative Tribunal (ACT), Lands, Planning and Mining Tribunal (NT); PC State and Territory Planning Agency Survey 2010 (unpublished, question 23); PC Local Government Survey 2010 (unpublished, question 26); ABS, 2010d.
Table 3.
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Detail of appeals against DA decisions, 2009‑10a
	
	Number
	Details

	NSW
	577
	Merit appeals lodged in 2009-10.

	Vic
	3 326
	Planning matters lodged 2009‑10. Breakdown of merit and judicial appeal data is not available.

	Qld
	679
	Matters filed in the Planning and Environment Court 2009-10. Breakdown of merit and judicial appeal data is not available

	WA
	355
	444 applications received by the development and resources stream of State Administrative Tribunal: 80% of these are review of decisions of State and local government authorities in relation to planning (development and subdivision) applications.

	SA
	304
	Merit appeals lodged in 2009-10.

	Tas
	299
	Appeals and applications under the Land Use Planning and Approvals Act, 2009‑10. The majority of the Tribunal’s work is concerned with ‘permit’ appeals, but a breakdown was not available.

	ACT
	26
	Cases lodged for administrative review of planning matters. Breakdown of merit and judicial appeal data is not available.

	NT
	10
	Planning appeals lodged. Breakdown of merit and judicial appeal data is not available.


a Data sourced from court and tribunal annual reports. Merit appeals only, where that data is separately available. Appeals lodged in 2009‑10, not decided in 2009‑10.  Data is state wide, not limited to the cities in this study.
Sources: Annual reports from the following state and territory courts and tribunals: Land and Environment Court (NSW), Victorian Civil and Administrative Tribunal (Vic), Planning and Environment Court (Qld), State Administrative Tribunal (WA), Environment, Resources and Development Court (SA), Resource Management and Planning Appeal Tribunal (Tas), ACT Civil and Administrative Tribunal (ACT), Lands, Planning and Mining Tribunal (NT); PC State and Territory Planning Agency Survey 2010 (unpublished, question 23).; PC Local Government Survey 2010 (unpublished, question 26).; ABS, 2010d.
Applicant appeals

There has been widespread agreement across the states and territories through the DAF leading practice model that, in respect of applicant appeals, ‘An applicant should be able to seek a review of a discretionary decision. A review of a decision should only be against the same policies and objective rules and tests as the first assessment.’ (DAF 2005; box 3.1) States and territories differ in the extent to which this principle is implemented in their planning or other more generic legislation, however all offer various avenues for applicants to seek a review (table 3.12).

Under Australian administrative law, any government decision is subject to judicial review — that is, it can be brought before the courts for a ruling on whether it was made according to law and according to procedural fairness. Review of the merits of a decision is only available when provision for such a review is included in legislation.
Table 3.
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Appeal paths available to development applicants
	
	Internal review
	Mediation
	Independent merits review
	Judicial reviewa

	Cwlth
	
	
	
	

	· EPBC Act
	None
	None
	None
	Federal Court

	· National Capital
	None
	None
	None
	Federal Court

	NSW
	Council reviewb
	Court may order
	Land and Environment Court
	Court of Appeal

	Vic
	Nonec
	Court may order
	Victorian Civil and Administrative Tribunal
	Supreme Court of Victoria

	Qld
	None
	Court may order
	Planning and Environment Courtd
	Court of Appeal

	WA
	Nonee
	Strongly encouraged
	State Administrative Tribunal
	Supreme Court of Western Australia

	SA
	None
	Compulsory
	Environment, Resources and Development Court
	Supreme Court of South Australia

	Tas
	Objection to DAPf
	Compulsory
	Resource Management and Planning Appeal Tribunal
	Supreme Court of Tasmania

	ACT
	Reconsideration by ACTPLA 
	Usually compulsory
	ACT Civil and Administrative Tribunal
	Supreme Court of the ACT

	NT
	None
	Court may order
	Lands, Planning and Mining Tribunal
	Supreme Court of the Northern Territory


a  No merits review available: applicant can only appeal on procedural fairness or a question of law.  b The applicant can apply to council for a review of a determination under s. 82A of the Act.  c No internal appeal after decision is made, but beforehand, in some cases, permit applicants can have the report and recommendation/s on the permit application considered by the council or a committee of the council.  d Appeals under building legislation and some planning appeals are heard by Building and Development Dispute Resolution Committees.  e Councils and the Western Australian Planning Commission do not have internal reviews, but most of the Western Australian Redevelopment Authorities allow applicants to ask for a review of a condition or make minor amendments to their original plans.  f The Development Assessment Panel will hear objections only on draft conditions and only in relation to projects of regional significance.
Sources: PC State and Territory Planning Agency Survey 2010 (unpublished, question 25).; DAF 2009; Administrative Appeals Tribunal Act 1975 (Cwlth) s. 44; Land and Environment Court Act 1979 (NSW) s. 57; Victorian Civil and Administrative Tribunal Act 1998 (Vic) s. 148; Planning and Environment Court Rules 2010 (Qld) s. 44; State Administrative Tribunal Act 2004 (WA) s. 105; Environment, Resources and Development Court Act 1993 (SA) s. 30; Resource Management and Planning Appeal Tribunal Act 1993 (Tas) s. 25; ACT Civil and Administrative Tribunal Act 2008 (ACT) s. 86; Lands, Planning and Mining Tribunal Act 2010 (NT) s. 37.
In all jurisdictions, development applicants can apply for an independent merits review by a court or tribunal. The enforcement of conditions imposed on development can also be appealed (except in relation to state and territory agency decisions in Queensland and the ACT). Rezoning is not appealable in any jurisdiction.
 Of state and territory planning department decisions, only development assessments can be appealed.
Decisions made by the Commonwealth under its environmental conservation laws or National Capital legislation are not subject to either internal review or formal review, including by the Administrative Appeals Tribunal.
Internal merits review is available in the ACT and to a limited extent in Tasmania and New South Wales. Internal merits reviews can be a faster, cheaper and less formal review path. Queensland’s Building and Development Dispute Resolution Committees are run in an informal way without legal representatives and hear applicant and third party appeals. This kind of informality helps keep costs low and increases accessibility to redress in planning matters. Alternative paths, including mediation, increase the likelihood that matters can be settled without recourse to more time-consuming and expensive formal legal avenues of redress, although formal appeals are still a necessary part of the system.
Third party appeals
Third party (that is, non-applicant) appeals may improve the quality of decisions by reducing the scope for deals between developers and regulators and by catching poor decisions. Furthermore, the ability to appeal an unpopular development can protect neighbourhood amenity and enhance community trust in the system. However, this comes at the cost of increased delay for developers and possible frivolous or anti-competitive claims (see chapter 8).

The DAF leading practice model, which has been endorsed by state and territory planning ministers (LGPMC 2005), provided that: 

· ‘Opportunities for third-party appeals should not be provided where applications are wholly assessed against objective rules and tests. 
· Opportunities for third-party appeals may be provided in limited other cases.
· Where provided, a review of a decision should only be against the same policies and objective rules and tests as the first assessment.’ (DAF 2005, box 3.1).
Where applications are wholly assessable against objective rules and tests (DAF tracks 1‑4 box 3.1), judicial review is available in all jurisdictions if the applicant believes the assessment has not been done according to those rules.

Trenorden (2009) suggests that endorsement by LGPMC of the DAF leading practice for third party appeals was a catalyst for reducing the extent of third party appeal rights in the states and territories. In practice, the states and territories differ considerably in the extent to which they have implemented these agreed principles for third party appeals.

Most states and territories have strict requirements to prevent or limit the number of third party appeals of the merits of a DA decision, table 3.13. Western Australia has no third party appeal rights. New South Wales and Queensland allow third party appeals only for a very limited number of types of development applications.

Third party appeals are most commonly excluded where:
· developments are smaller in scale and impact and are therefore assessed on objective criteria without public consultation

· developments are major developments that underwent rigorous consultation processes, and the third party did not make an objection at the public consultation stage.

The first point is implemented differently in different jurisdictions. In Queensland, for example, most applications to extend or construct new buildings within commercial centres and industrial zones are code assessable development and therefore no third party appeal rights exist (Brisbane City Council, sub. 18). New South Wales and South Australia limit appeals to DAs that have been through the more rigorous assessment process, as per the second point.

Queensland and the ACT follow DAF leading practice in this area — that is, to exclude a third party merit appeal where the decision is made under exempt, prohibited, self-assess and code assess development tracks; and allow appeals in the remaining cases (merit and impact development tracks). More information on development tracks is in chapter 7.
At the other end of the spectrum, Victoria allows third party appeals by any party in almost all cases, and Tasmania allows appeals by anyone who objected at an earlier stage in the planning process. When Tasmania canvassed public opinion there was overwhelming support for third party appeal provisions. (PC State and Territory Planning Agency Survey 2010 (unpublished, question 43))
Table 3.
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Third party appeal rights

	NSW
	· a very limited number of types of DA are subject to third party appeal if the third party formally objected at an earlier stage. Designated development which can be appealed includes farming, mining and polluting industries but not houses, flats or retail buildings.a Third parties can appeal projects decided under Part 3A (Major infrastructure and other projects).b

	Vic
	· third party appeals are possible for almost all DA decisionsc

	Qld
	· no third party appeal are available on code assessable development, compliance assessment applications, master plans, enforcement notices, compensation claims or infrastructure charges, in any circumstances
· third parties who have made a submission during consultation can appeal an approval or the part of an approval that requires impact assessment

	WA
	· no third party appeal rightsd

	SA
	· no third party right of appeal is available against Category 1 or 2 development applicationse
· appeal rights are only available to persons who have made a representation to a Category 3 development application. 

	Tas
	· third party objections are possible on all discretionary applications
· third party appeals are open to anyone who made an objection at the consultation stage

	ACT
	· a third party can appeal merit or impact track development applications that went through the major notification process if (a) they made an objection during the public consultation phase and (b) they can establish they could suffer material detriment if the development goes aheadf

	NT
	· a third party who made a submission under the Act in relation to a development application within or adjacent to a residential zone may appeal the decision in very limited circumstancesg


a A definitive list can be found in Schedule 3 of the Environmental Planning and Assessment Regulation 2000 (NSW).  b Exceptions: no appeal can be made if a concept plan has been approved for the project; or the project has been the subject of either the Planning Assessment Commission or a report prepared by a panel of experts; or when the project has been declared critical infrastructure.  c Exceptions: a developer can request the Minister remove the third party appeal process from applying to a DA, provided there has been some form of public consultation.  d The only exception is if a local planning scheme or local law allows a third party to apply to the State Administrative Tribunal (SAT) for review of a decision. SAT may allow a third party who has a sufficient interest in a matter to make submissions, where ‘sufficient interest’ is considered to be a legal interest or some other direct, material and special interest in the outcome of the application that is unique to it and not shared by the public generally or a segment of the public. e Categories 1 and 2 include all development within the appropriate zone, eg housing within a residential zone. Category 3 is everything not in Category 1 or 2.  f Not including material detriment to commercial competitors for DAs in town centres, civic or industrial areas.  g Decisions relating to a detached dwelling or attached dwellings that do not exceed two storeys above ground level are not appealable; nor are non residential uses within a residential zone (such as bed and breakfast accommodation, home occupations, child care centres, caretakers residences and medical consulting rooms) if the use complies with the provisions of the Planning Scheme and the consent authority has not varied or waived any requirements of the provisions.
Sources: State and territory planning agency websites; PC State and Territory Planning Agency Survey 2010 (unpublished, question 43).; Trenorden 2009; Environmental Planning and Assessment Act 1979 (NSW) ss 75L, 98; Planning and Environment Act 1987 (Vic) s 82; Sustainable Planning Act 2009 (Qld); Development Act 1993 (SA); Planning and Development Act 2005 (WA); Land Use Planning and Approvals Act 1993 (Tas); Planning Act 2009 (NT) s 117; Planning and Development Act 2007 (ACT) s 156 and schedule 1.
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Recent and proposed reforms

The state and territory planning systems are highly complex and are continually being updated. All the states and territories have implemented recent reforms or are in the process of doing so. Outlined below are details of significant changes within each jurisdiction that have taken place since 2008 or are scheduled for implementation in 2011.

New South Wales

Recently completed reforms include:

· The New South Wales Planning Assessment Commission commenced operation November 2008.
· Joint regional planning panels commenced operation July 2009.
· Planning reform legislation was passed mid 2008, including changes to infrastructure contributions, codes, accreditation and local planning scheme creation.
· The draft activity centres policy was placed on exhibition 9 April 2009.
· An integrated Metropolitan Transport Plan was released in February 2010, which aligns the transport plan with the metropolitan strategy and includes a 10-year funding guarantee (Department of Planning (NSW) 2010).

· A standard instrument was created in 2006 to harmonise local environmental plans, including promoting consistent use of terminology. It has 34 standard zones and approximately 300 standard definitions, replacing approximately 3100 zones and 1700 definitions. At 30 June 2010, the Standard Instrument Local Environment Plans had been ‘notified’
 for only 16 of the 152 local government areas in New South Wales (New South Wales Government, pers. comm., 17 January 2011).

· S94 infrastructure levies were capped at $20 000 or $30 000 for greenfield development in September 2010. The Urban Taskforce claims that 19 councils exceed this cap (sub. 59 pp 7-8).

· The amount of time applicants have to lodge a merits appeal was cut from 12 months to six months in February 2011.
Recently proposed reforms in New South Wales 
will increase the statutory decision timeframe (from 40 or 60 days to 50 or 90 days), while limiting ‘stop the clock’ provisions. If passed in their current form, the new regulations will also raise the bar for what amounts to "physical commencement" to prevent the lapsing of a development consent (survey work will no longer be enough).
The current government is pursuing a decision to abolish Part 3A which formerly allowed the minister to call in developments and was considered by some councils and communities to lack transparency. The details of what will replace Part 3A have not yet been decided. A review of planning has also been announced (O’Farrell, 2011).
Victoria
Melbourne @ 5 Million was released in December 2008 to plan for population growth to five million. However, Victoria is in the process of developing a new outcomes based metropolitan strategy to replace Melbourne 2030 and Melbourne @ 5 Million.

Development Assessment Committees were introduced in March 2010 to consider and determine planning permit applications for projects of metropolitan significance that are located within Melbourne’s key activity centres. Victoria has committed to commence reforms to the Act to replace Development Assessment Committees with Planning Referral Authorities which will be triggered on an opt-in, opt-out basis via a vote of the relevant municipality to make decisions on specified development applications.

The Planning and Environment Amendment (Growth Areas Infrastructure Contribution) Act 2010 was passed and commenced operation on 1 July 2010. It included a significant expansion of the Urban Growth Boundary to accommodate an additional 284 000 dwellings.

The Victorian Government is reviewing and updating the Planning and Environment Act 1987. The review will identify opportunities to introduce the Code Assess track for certain planning permit matters, and a new process for assessment of state significant development.
The Government’s election policy commits to establishing an independent, broad-based anti-corruption Commission for Victoria which will have the power to investigate planning decisions in Victoria.

Relevant reviews and studies recently undertaken in Victoria include:

· Victorian Auditor-General review of Victoria’s Planning Framework for Land Use and Development, 2008

· Victorian Competition and Efficiency Commission, A state of liveability: an inquiry into enhancing Victoria’s liveability, October 2008

· Victorian Competition and Efficiency Commission, Local government for a better Victoria: an inquiry into streamlining local government regulation, April 2010

· Department of Planning and Community Development, New Residential Zones for Victoria and the Planning Permit Activity Report.

Queensland

In February 2011 the Department of Infrastructure and Planning was renamed the Department of Local Government and Planning.

In 2006, the Department of Local Government and Planning reviewed the (repealed) Integrated Planning Act 1997 (IPA). The Sustainable Planning Act  was passed in 2009 and seeks to achieve sustainable planning outcomes and streamline development assessment through: 

· managing the process by which development takes place; 

· managing the effects of development on the environment; 

· coordination and integration of local, regional and state planning matters; and

· ‘deemed approvals’ on certain code assessable developments which were introduced to encourage assessment managers to abide by the legislated timeframes.

The focus on improved streamlining has been reflected in the introduction of Queensland Planning Provisions which provide a standard format and structure for planning schemes across the state.

Compliance assessment has also been introduced which fast tracks low risk developments (eg. a one into two lot subdivision) to provide greater certainty, improvement in efficiencies, faster processing of applications and the flow on of reduced costs for all involved in the application process.

Additionally, new provisions were included to provide that electronic development assessment systems can be used to lodge and process applications under SPA. 

The Sustainable Planning Act 2009 also introduced, through Schedule 4 of the Sustainable Planning Regulations 2009, an exemption for certain houses and duplexes in residential areas from assessment against a planning scheme, thereby removing the need to lodge a development application for a planning approval with the local government.  Only a building approval is required.  This exemption was introduced to address the issue of housing affordability.

The Sustainable Planning Act 2009 also enhances access to more options for dispute resolution, for example, by expanding the jurisdiction of the Building and Development Dispute Resolution Committee and giving the courts enhanced powers in the case of vexatious appeals.  

Other changes include:

· further powers were given to the State Planning Minister to amend or require amendment of local planning instruments

· some changes were made to the way appeals can be dealt with, including expanded power for the court to award costs against litigious competitors and to excuse minor procedural non-compliance.

Western Australia

The new strategic plan, Directions 2031 and Beyond was released August 2010.

The amendment of Local Planning Schemes to meet State Planning Policies has recently been completed.

Reforms currently underway include:

· the creation of DA panels to deal with all projects over $7 million and those over $3 million that opt for the panel process
 — these will be operational from 1 July 2011
· regional planning committees, soon to be introduced as a planning solution for remote regions of Western Australia
· the electronic Land Development Process will replace paper forms with an electronic process for subdivisions from application to registration of title

· a new Building Act which will allow private certifiers to approve development that meets code requirements. Certified plans will be submitted to local council for approval within two weeks.
Further legislative reform has been proposed to create call in powers for the minister, similar to New South Wales’ Part 3A powers; and to increase the ability of state planning policies to amend local planning schemes.

The recent report, Planning makes it happen, proposes 11 key strategic priorities for reforms, but these have not all been agreed by the Western Australian Government (Western Australian Planning Commission, 2009).

South Australia

South Australia announced a three-year planning reform program in 2008. Key changes include (South Australian Government, sub. 57, p. 3):

· residential development code, such that minor developments do not need planning consent

· more efficient planning instruments in the form of structure plans and precinct plans

· five new Regional Plans.

A further addition to the South Australian planning system is the Housing and Employment Land Supply Program, to monitor availability of land and effectiveness of the Planning Strategy. The first report was released in October 2010.

Tasmania

Tasmania is currently undertaking legislative review of the planning system.
· A metropolitan strategic plan, a structure plan and an implementation plan for Greater Hobart are being developed through the COAG Capital Cities project.
· The three regional groupings of local governments in Tasmania are preparing separate regional plans through the Regional Planning Initiative. They are aimed at providing consistent regimes across the three regions the plans will cover. After they come into effect, the local planning schemes will need to be updated.
· Some local plans are 40 years old. A requirement to review them every five years is soon to be introduced.
ACT
The ACT Government spent several years consulting on improvements to the planning system and new legislation came into effect in March 2008. The changes closely follow the DAF Leading Practice Model.
The key planning changes made are outlined as follows (ACTPLA, 2008):

· a restructured Territory Plan:

· over 80 land-use policies were consolidated into a single planning scheme

· technical amendments to the plan can be processed faster

· clear rules and criteria to be used in making assessments

· a new piece of legislation, the Planning and Development Act 2007

· an updated DA process:

· DAF Leading Practice Model DA tracks

· likely timelines for DA
· referral entities must meet deadlines or be deemed to support the application

· tighter eligibility requirements for third party appeals

· no first or third party appeals for code track DAs

· an applicant can request written advice prior to lodging an application

· new fee structure aligned to development track.
Northern Territory

The commencement of a ‘development one stop shop’ in 2009 was heralded by the Northern Territory Government as its biggest planning reform in a decade. The ‘one stop shop’ provides three services:

· meetings with planners to help guide people through the development application process 

· pre-application forums where potential developers can meet with government agencies, local government and other relevant bodies to get advice and feedback on their development application requirements 

· pre-application briefings with the Development Consent Authority (DCA) so potential developers can get feedback from the DCA on their forthcoming proposal (Lawrie 2009).

In December 2009, a new strategic plan was introduced: Territory 2030 Strategic Plan (Department of the Chief Minister (NT) 2009).

By 2011, the Urban Design Advisory Panel (a transitional body) will be replaced by an independent Office of Urban Design, under the 2030 Plan (KPMG, 2010).

COAG

In late 2008, the Local Government and Planning Ministers' Council endorsed a National Development Assessment Reform Program, consisting of five projects designed to highlight the way forward in DA reform. Each project was led by one jurisdiction:

7. South Australia: national DA performance measures to enable review of DA systems across jurisdictions

8. Queensland: national planning systems principles to inform and progress strategic planning systems reform including appropriate governance structures, see chapter 9 (box 9.2)
9. Victoria: benefits and implementation of electronic DA processes, including development of costed options and funding proposals for promotion of implementation and uptake

10. New South Wales: code-based DA templates for residential, commercial & industrial developments

11. ACT: measuring the financial benefits of the preceding four reform projects, including examination of cost savings & efficiency dividends.

These projects have either been completed or are well progressed.

COAG’s work on capital cities and housing is ongoing, including the COAG Reform Council’s Review of Capital City Strategy Planning Systems to judge whether planning systems are consistent with the national criteria.
The Housing Supply and Affordability Reform Working Party reported to COAG mid 2010 on the housing supply pipeline and government obstacles to meeting housing demand (COAG 2010).





































































�	The Victorian Government is currently developing a new outcomes based metropolitan planning strategy which includes a focus on clarifying where urban densification in clearly identified areas can occur, and integrating existing and future infrastructure and service provision.


�	Western Australia has two plans numbered 6, meaning that neither trumps the other but they are both bound by level 5 and they bind level 7.


�	These names for zones are used in Toowoomba, Logan, Sunshine Coast, Gold Coast and Townsville. Precincts are sub-zones in the Beaudesert Planning Scheme (now part of Logan Council), for example, the rural zone has 10 precincts, which is where the development requirements are found. In other planning schemes, precinct classes and precinct codes are zones (Maroochy, now part of Sunshine Coast Regional Council, and Toowoomba, for example). With the introduction of the Sustainable Planning Act 2009, it is now possible for standardisation in planning scheme provisions and terminology across local government plans.


�	The Minister, under the Act, can only call in appeals to the State Administrative Tribunal.


�	Western Australia advises that the WAPC also has the power to delegate subdivisions, and has recently chosen to delegate some strata subdivisions to local councils. Its responsibility for DA relates to Region Schemes only.


�	Although not shown in table 3.8, all the statutory planning in Tasmania is at a council level (table 3.3), although this will change as the Tasmanian Planning Commission develops metropolitan and strategic plans in line with the COAG Capital Cities project.


�	Except in relation to State Administrative Tribunal appeals, which can be called in by the Minister if considered to raise issues of state or regional importance that require ministerial determination.


�	Note that zoning changes are not classed as development applications; the decision to consider whether to re-zone or seek a scheme amendment is at the discretion of consent authorities or other regulators. The Victorian system includes public hearings by Planning Panels Victoria where there are unresolved submissions in relation to a rezoning or other scheme amendment. These hearings provide an opportunity for independent assessment of a proposal before a decision is made, and off-set the implications of decisions not being appealable.


�	A Local Environment Plan (LEP) only comes into effect once it has been notified in the Electronic Government Gazette.


�	As at 30 November, the number of Standard Instrument LEPs notified has increased to 26.


�	Australia: NSW planning laws update - mixed blessings; Real Estate Markets Insights, 19 December 2010, Article by Nick Thomas


�	In the City of Perth the thresholds will be $15 million or an opt-in threshold of $10 million.
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