	
	


	
	



12
Commonwealth environmental and land issues
Do not delete this return as it gives space between the box and what precedes it.
	Key points

· Any person taking an action of National Environmental Significance (NES) is required to refer that action to the Commonwealth Minister for Sustainability, Environment, Water, Population and Communities for a determination.
·  Business can undertake a substantial amount of compliance work just to learn they are not required to take any specific actions (such as obtaining the Minister’s approval or completing their actions in a certain way) under the Environment Protection and Biodiversity Conservation Act 1999 (Cwlth) (EPBC Act). In 2009-10, 36 per cent of referrals (137 referrals) required no further action.

· Based on data supplied to the Commission by developers, the cost of the environment studies and flora and fauna assessments necessary for an EPBC Act referral can range from $30 000 to $100 000 per study (some study participants have advised the Commission that the costs of assessments can substantially exceed these amounts).
· Business would benefit from greater clarity from the Department of Sustainability, Environment, Water, Population and Communities on what constitutes a matter of National Environmental Significance (and what does not).  

· For the period 2005-06 to 2009-10, the average amount of time taken from the lodgement of the EPBC Act referral to the Minister’s final decision for ‘controlled actions’ was 1 year and 7 months for residential, commercial and industrial developments in urban areas. This was also the average for the 2009-10 year.  

· Strategic assessments under the EPBC Act provide an alternative to assessing referrals on a one-by-one basis and are a possible solution to the timing mismatch of environmental assessments under Commonwealth and state/territory legislation. Strategic assessments will be of greatest benefit to all stakeholders where they are undertaken in conjunction with the broader strategic land use planning for an area and completed before anyone seeks to commence development in that area.
· The need for all developers to consult two lists of threatened species (one Commonwealth list and one state/territory list) for each jurisdiction in which they operate creates unnecessary duplication and confusion. 

· Successful implementation of the National Aviation White Paper reforms should facilitate airports and state/territory and local governments working through the likely impacts of future developments on Commonwealth owned airport land.

	


All three levels of government have different responsibilities for land use planning and other matters that impact upon land use planning and development. The interpretations, decisions and actions of individual governments (and their regulators), can have flow on effects beyond the planning matters for which those governments and regulators are responsible. 
While chapter 11 focused on coordination in areas of state and territory responsibility (and referrals in particular), this chapter focuses on those areas of Commonwealth responsibility identified in submissions and by stakeholders as being where the (unmet) need for coordination with the jurisdictions’ planning systems is greatest, namely:

· the administration and enforcement of the Environment Protection and Biodiversity Conservation Act 1999 (section 12.1) and its interaction with state and territory environment legislation (section 12.2)

· development on and around Commonwealth land (section 12.3)

Section 12.4 draws on the analysis in sections 12.1, 12.2 and 12.3 to highlight best practice approaches to addressing land use planning coordination issues in areas of Commonwealth responsibility.
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 SEQ Heading2 1
Environment Protection and Biodiversity Conservation Act 1999 
The Environment Protection and Biodiversity Conservation Act 1999 (Cwlth) (EPBC Act) provides the legal framework for the protection and management of nationally and internationally important flora, fauna, ecological communities and heritage places. In doing so, it gives the Commonwealth Government jurisdiction over matters deemed to be of National Environmental Significance (NES). Currently there are eight NES matters: world heritage properties; national heritage places; wetlands of international importance; listed threatened species and ecological communities; migratory species protected under international agreements; Commonwealth marine areas; the Great Barrier Reef Marine Park; and nuclear actions (including uranium mines). 

The EPBC Act, which is administered and enforced by the Department of Sustainability, Environment, Water, Population and Communities (DSEWPC),
 also takes jurisdiction over actions which affect Commonwealth land or that are carried out by a Commonwealth agency.

Anyone taking an action that could have a significant impact on an NES matter is required to refer that action to the Commonwealth Minister for Sustainability, Environment, Water, Population and Communities (the Minister) for a determination.
 As detailed in the flow chart contained in figures 12.1a and 12.1b, when the Minister receives an EPBC referral there are four decisions that can be made:

· find the proposed action clearly unacceptable and refuse the applicant permission to undertake the proposed action

· find the proposed action requires the Minister’s approval before it can proceed (that is, the action is a ‘controlled action’). The referral then progresses through an assessment process that informs the Minister’s final decision on whether to approve the action 

· find the proposed action does not require the Minister’s approval, provided it is undertaken in a manner specified in the Minister’s decision notice 
· find the proposed action does not require the Minister’s approval.

In theory, as the EPBC Act applies equally across all states and territories, there should be no difference in how it is applied or how it affects business and development activity across Australia. In practice, however, differences arise due to duplications and inconsistency between the EPBC Act and state/territory legislation (discussed in section 12.2) and in the arrangements through which compliance with the EPBC Act is pursued — including the EPBC Act referral and approval processes (considered below).

These issues, among others, have been considered in one or more of the recent reviews of the EPBC Act and its administration, including:

· the Independent Review of the Environment Protection and Biodiversity Conservation Act 1999 (Hawke Review) (Hawke 2009)

· an audit by the Australia National Audit Office (ANAO) of The Conservation and Protection of National Threatened Species and Ecological Communities (The Auditor General 2007)

· the Operational Review of the Threatened Species Conservation Act 1995 (NSW), the Environmental Planning and Assessment Act 1979 (NSW), and the Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth) (Commonwealth of Australia 2009b)

· a Senate Standing Committee report on The Operation of the Environment Protection and Biodiversity Conservation Act 1999 (Standing Committee on Environment, Communications and the Arts 2009). 

Figure 12.1a
EPBC Act referral and assessment process
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Figure 12.1b
(Continued)
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Data source: DEWHA (2010g).

The analysis in this section (and section 12.2) does not seek to revisit the findings and recommendations from these reviews, many of which remain under consideration. Rather, this analysis seeks to reiterate and reinforce the need for reform by highlighting those aspects of the EPBC Act and its administration and enforcement that have a material impact on land use planning and business and development activity in Australian cities. 

Referral process

As detailed in the flow chart in figures 12.1a and 12.1b, making a referral to the Minister (via DSEWPC) is the first step a business takes when it is contemplating undertaking an action that may impact upon an NES matter. In making a referral, businesses are asked to provide ‘sufficient information’ to allow a decision to be made — including the provision of environmental reports, surveys and aerial photographs. Much of this information, particularly the environment reports and surveys, can be quite costly and take some time to prepare.
 Based on data supplied to the Commission by developers, the cost of the environment studies and flora and fauna assessments necessary for an EPBC Act referral can range from $30 000 to $100 000 per study (PC Survey of Greenfield Developers 2010 (unpublished)). (Some study participants have advised the Commission that the costs of assessments can substantially exceed these amounts.)
The information to be provided by business in support of a referral is akin to that required to make a final assessment on a controlled action — this is the case even though it is not known at the referral stage whether the action is, in fact, a controlled action and so requires approval. As a consequence, business can undertake a substantial amount of compliance work (and incur the associated costs) just to learn they are not required to take any specific actions under the EPBC Act (such as acquire the Minister’s approval or complete their actions in a certain way) and may proceed with their development as they had originally intended.
 

Based on consultations and the survey of greenfield developers conducted by the Commission, there would seem to be a lack of certainty on the part of business as to what constitutes a significant impact on an NES matter. This uncertainty, when combined with penalties of $550 000 (5000 penalty units) for individuals and $5.5 million (50 000 penalty units) for body corporates undertaking a controlled action without approval, would seem to be a factor in businesses taking the precautionary measure of making an EPBC referral and incurring the cost of the supporting environmental reports and surveys (even for projects less likely to be a controlled action). In this regard, business would benefit from greater clarity from DSEWPC, and within the EPBC Act, on what is likely to be an NES matter (and what is not).  

Figure 12.

 SEQ Figure \* ARABIC 1
EPBC referral decisions within statutory timeframes, 
2005-06 to 2009-10

Controlled action determinations — 20 day statutory time limit 
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Data sources: Department of the Environment and Heritage (2006); Department of the Environment and Water Resources (2007a); DEWHA (2008, 2009d and 2010h).

Once a referral has been lodged, the Minister has 20 business days to decide whether the action is: clearly unacceptable; a controlled action and so requires further assessment (and approval before it can proceed); does not require approval (provided the action proceeds in the manner specified by the Minister); or does not require approval. Aside from 2007-08 when only 1 per cent of referrals took longer than 20 days to decide, between 17–25 per cent of referrals made between 2005-06 and 2009-10 have not been decided within the 20 day period (figure 12.2). In 2009‑10, the main reasons for referrals not being decided within the 20 day period were ‘administrative delays’ and ‘further information and consultation was required’ (DEWHA 2010h) — the EPBC Act allows the Minister to request further information on a referred action, in which case the 20 day statutory time period is suspended until the information is provided (effectively a ‘stop the clock’ provision).  

Approval process for controlled actions

As outlined above, not all matters referred to the Minister are determined to be controlled actions and so do not ultimately need approval under the EPBC Act. However, the proportion of referrals requiring approval has grown steadily from 22 per  cent in 2005-06 to 36 per cent in 2009-10 (figure 12.3). Further, the proportion of referrals that did not require approval provided the subject action was undertaken in the manner specified by the Minister have also increased over this same period (from 20 per cent to 28 per cent). This means that in 2009-10, 36 per cent of referrals (or 137 referrals) did not require the Minister’s approval or the Minister to specify how the action should be conducted in order to avoid the requirement for approval. Referrals deemed to be clearly unacceptable were one per cent or less of all referrals for the period 2005-06 to 2009-10.

Figure 12.

 SEQ Figure \* ARABIC 2
EPBC referral decisions, 2005-06 to 2009-10
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Data sources: Department of the Environment and Heritage (2006); Department of the Environment and Water Resources (2007a); DEWHA (2008, 2009d and 2010h).

The nature and location of the actions being referred under the EPBC Act may be contributing to the rising trend in actions requiring approval — for example, commercial and residential development comprised over 35 per cent of referrals lodged in 2006-07, but their share has progressively fallen to just over 22 per cent in 2009-10 (figure 12.4). In comparison, the share of referrals generated by land transport activities has grown from 11 per cent of referrals lodged to 21 per cent over the same period. The share of mining activities has grown modestly from 18 per cent to 21 per cent. Many of the mining and transport projects take place in relatively untouched areas of the country and so would seem more likely to make a significant impact on the environment. 

Figure 12.

 SEQ Figure \* ARABIC 3
Activities leading to EPBC Act referrals, 2006-07 to 2009-10a
Number of referrals
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a Data for 2005-06 was not presented in comparable categories to subsequent years.

Data sources: Department of the Environment and Water Resources (2007a); DEWHA (2008, 2009d and 2010h).

Controlled actions arising from residential, commercial and industrial property developments in urban areas 
Over the period 2005–06 to 2009-10 there were 88 controlled actions arising from urban development
 on which the Minister made a final decision as to whether or not to approve the action (table 12.1).  The large majority of these decisions related to actions in New South Wales, Victoria, Queensland and Western Australia. 

For the decisions listed in table 12.1, the average amount of time taken from the lodgement of the EPBC Act referral to the Minister’s final decision was 1 year and 7 months. In 2009-10, there were 21 decisions made on controlled actions arising from urban developments. For these decisions, the average amount of time from the lodgement of the EPBC Act referral to the Minister’s final decision was also 1 year and 7 months (figure 12.5), with only 8 of the 21 matters being completed in 12 months or less. 

Table 12.

 SEQ Table \* ARABIC 1
Location of controlled actions arising from property developments in urban areas,a 2005-06 to 2009-10b
	
	2005-06
	2006-07
	2007-08
	2008-09
	2009-10
	Total

	NSW
	0
	3
	1
	5
	5
	14

	Vic
	3
	4
	6
	6
	6
	25

	Qld
	1
	3
	8
	9
	5
	26

	SA
	1
	1
	1
	0
	0
	3

	WA
	0
	0
	7
	4
	4
	15

	Tas
	1
	0
	0
	0
	1
	2

	NT
	1
	0
	0
	0
	0
	1

	ACT
	0
	0
	1
	1
	0
	2

	Total
	7
	11
	24
	25
	21
	88


a Residential, commercial and industrial property development in urban areas.  b Figure relates to the Minister’s final decision in the year they were made, not in the year the relevant referral was lodged.
Sources: EPBC Act Public Notices (database), DEWHA, Canberra, daily updating.

Figure 12.

 SEQ Figure \* ARABIC 4
Time taken to complete EPBC assessments on controlled actions and make a decision, 2005-06 to 2009-10a
Residential, commercial and industrial property developments in urban areas
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a Figure relates to the Minister’s final decision in the year they were made, not in the year the relevant referral was lodged.
Data sources: EPBC Act Public Notices (database), DEWHA, Canberra, daily updating. 

As shown in figure 12.5, the time taken from the lodgement of the EPBC Act referral to the Minister’s final decision can be as short as a few months. This can be the case even for major projects — for example, the time taken from the lodgement of the EPBC Act referral to the Minister’s 5 July 2010 approval of the Satterley Property Group’s development at Wandi was two months (EPBC referral reference 2010/5476).
 This timeframe does not, however, reflect any time spent by the developer in consultation with DSEWPC (or DEWHA as it was then).

While environmental assessments can be highly technical and therefore take some time to complete, not all of the time taken in completing an EPBC Act approval process can be attributed to such assessments or the actions of government or regulators. For example, some species (such as the Golden Sun Moth
 and Graceful Sun Moth
) can only be observed for a few weeks of each year. This means that if a developer cannot secure the environmental experts necessary for the required assessments in that period, the project will need to be placed on hold for 12 months until the species can next be observed.

The actions of developers can also contribute to the time taken to obtain an approval under the EPBC Act. For example, one approval granted in 2009-10 took over five years to complete. However, it would seem that during that period the subject property was sold to a different developer and the new owner did not progress the assessment for nearly four years during which time the proposed development was modified and refined. 

12.

 SEQ Heading2 2
Interaction of EPBC Act and state/territory environment legislation

The definition of a controlled action under the EPBC Act
 prohibits the commencement of an assessment of the environmental implications of a project at the rezoning or structure planning stage (structure planning is discussed in chapter 5, box 5.1). This is in contrast, for example, to Western Australia where the state environment laws provide for an assessment of environmental issues at those stages. 

Through its website, the DSEWPC emphasises that developers should engage with it on potential EPBC Act matters as soon as is practicable. However, this does not always happen in practice. For example, developers in Western Australia might complete the state environmental referral/assessment processes at the rezoning or structure planning stage and even make allowances for matters such as the  reservation of land for habitat protection and open public space in their development plans and then embark on the EPBC referral process once they are ready to commence the development work (which would constitute a controlled action under the EPBC Act). Box 12.1 provides an example of such a situation.

Do not delete this return as it gives space between the box and what precedes it.
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 SEQ Box \* ARABIC 1
Satterley Property Group’s Austin Cove development 
— case study

	The Town Planning Scheme Amendment for Satterley Property Group’s Austin Cove development was referred to the Western Australian Environmental Protection Authority (WAEPA) by the Shire of Murray Council in February 2007. In May 2007, the WAEPA advised that it would not formally assess the amendment (that is, no approval was required under Western Australian environment laws). The Satterley Property Group then completed an EPBC referral in December 2007 for the development actions. The development was determined to be a controlled action in January 2008 and the Minister’s approval to the action was granted in October 2008.

	Sources: EPBC Act Referral Reference 2007/3885, EPBC Act Public Notices (database), DEWHA, Canberra, daily updating)

	

	


In addition to the EPBC Act,
 each state and territory has legislation that provides for the ‘listing’ of threatened species and the protection of those threatened species. The objectives of these state and territory Acts differ as do the species listed under the provisions of those Acts. The variation in categories and categorisation of species evident in table 12.2 can be attributed, in part, to the different assessment methodology employed by each jurisdiction for including species on its threatened species list. As a result of these different methodologies, the same species is often recommended for different categorisations by different jurisdictions, based on the same data set (Hawke 2009). In some cases, the species or habitat is at a significant risk at the state/territory level, but not nationally. For example, the brolga is listed as threatened under Victoria’s Flora and Fauna Guarantee Act 1988, but is not listed nationally due to the brolga populations in northern Australia.

Table 12.

 SEQ Table \* ARABIC 2
Threatened species listings of the jurisdictions

Examples drawn from selected species

	
	Cwlth
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	ACT
	NT

	Dingo
	–
	–
	T
	–
	–
	UN
	nnc
	–
	–

	Golden Sun Moth
	CE
	E
	T
	nn
	nn
	–
	nn
	E
	nn

	Graceful Sun Moth
	E
	nn
	nn
	nn
	R
	nn
	nn
	nn
	nn

	Koalaa
	–
	V
	–
	LC
	–
	–
	–
	–
	–

	Long-nosed Potoroo
	V
	V
	T
	V
	nn
	nn
	SP
	nn
	nn

	Short-billed black cockatoob
	E
	nn
	nn
	nn
	R
	nn
	nn
	nn
	nn

	Striped legless lizard
	V
	V
	T
	nn
	nn
	–
	nn
	V
	nn

	Sugar glider
	–
	–
	–
	–
	–
	R
	–
	–
	nn

	Superb parrot
	V
	V
	T
	nn
	nn
	nn
	nn
	V
	nn

	Wombat (common)
	V
	–
	–
	NT
	–
	R
	SP
	–
	–


– not listed.  nn not native.  CE Critically endangered.  E Endangered.  LC Least concern.  NT Near threatened.  R Rare (and, in Western Australia, likely to become extinct).  SP Specially protected.  T Threatened.  UN Unprotected.  V Vulnerable. a The koala is also considered ‘vulnerable wildlife’ in the south-east Queensland bioregion and the koala populations of Hawks Nest, Tea Gardens and the Pittwater Local Government Area  are considered to be ‘endangered’.  b Also known as Carnaby’s Cockatoo.  c Under the Nature Conservation Act 2002  (Tas) there is a prohibition on the introduction of dingos into Tasmania.

Sources: DEWHA (2009a); DEWHA (2010a); DNREAS (2007); Nature Conservation (Wildlife) Regulation 2006 (Qld), National Parks and Wildlife Act 1972 (SA);TAMS (2006); Threatened Species Conservation Act 1995 (NSW); Threatened Species Protection Act 1995 (Tas); Victorian Government Gazette (27 May 2010); Wildlife Conservation (Specially Protected Fauna) Notice 2010(2) (WA).
As each jurisdiction has its own threatened species list, all developers in Australia must consult two threatened species lists to determine whether their project may require approval under the EPBC Act, state/territory legislation or both. This creates a duplication of effort for developers — a duplication that may be compounded should approval be required under both the EPBC Act and state/territory legislation. (The issue of duplicated and overlapping threatened species lists has been considered in previous Government reviews — including some of those listed in section 12.1. The Threatened Species Scientific Committee established under the EPBC Act is currently undertaking work on aligning threatened species listings).

Differences in how the jurisdictions provide for the protection and management of threatened species also has an impact on development activity and on developers and other stakeholders. For example, New South Wales and Victorian legislation both have explicit provisions relating to the habitat of threatened species, while the ACT legislation is primarily focused on stopping the ‘killing, taking, keeping and selling’ of protected animals. Adding the requirements of the EPBC Act to this mix would seem to have created confusion for stakeholders — for example, during consultations, the Commission was advised in one jurisdiction that the EPBC Act protected the species while the state legislation protected its habitat, while the converse explanation was provided in another jurisdiction.
 While these are simply the perceptions of stakeholders rather than factual assertions, they speak to how poorly understood these requirements are by some stakeholders and perhaps also to differing approaches to the administration and enforcement of threatened species legislation by different jurisdictions.

‘Strategic assessments’ and ‘bilateral agreements’ (discussed below) provide alternatives to assessing controlled actions on a one-by-one basis and possible solutions to the mismatches of environmental assessments under Commonwealth and state/territory legislation. Separate to these alternatives, the alignment of the information requirements of the Commonwealth and states and territories through agreements can also be beneficial (such as the agreement of the Australian Government and Victoria Relating to Environmental Impact Assessment).

Strategic assessments

A ‘strategic assessment’ under the EPBC Act is an examination of an area to determine how the environmental, cultural and heritage aspects of that area can be best protected while still allowing for development. A strategic assessment is typically undertaken jointly by Commonwealth (DSEWPC) and the relevant state/territory government, although the Commonwealth can partner with local governments, members of the urban development industry and mining and resource companies to complete an assessment.

A strategic assessment is focused on the potential impacts across an entire landscape before development begins, rather than looking at individual projects one-by-one. Such an approach is intended to facilitate the concurrent consideration of Commonwealth and state/territory environmental concerns and give greater upfront clarity and certainty to developers, landholders, planners, industry, government and the community.

Once approved by the Minister, a strategic assessment removes the need for any further approvals under the EPBC Act for individual activities that are compliant with the land use plan endorsed under that strategic assessment (DEWHA 2010b and DEWHA 2010f).  

Up to 30 June 2010, six strategic assessments had been commenced and one completed (table 12.3). While these assessments may provide for greater certainty for developers and business, they take time to complete — the Molonglo Valley assessment in the ACT is still in progress two years after its commencement.
 The time taken in completing the Molonglo strategic assessment has been impacted by the fact that the relevant EPBC Act strategic assessment provisions were not in place when ACT Government was undertaking its initial land use planning for the Molonglo area. As a result, the process was complicated by starting the strategic assessment some time after the land use planning had commenced. Accordingly, strategic assessments would seem to be of greatest benefit to all stakeholders where they are undertaken in a timely manner in conjunction with the broader strategic land use planning for an area and completed before anyone seeks to commence development in that area — as was the case with the strategic assessment conducted in conjunction with the Victorian Government’s consideration of the expansion of Melbourne’s Urban Growth Boundary. Otherwise a situation, such as that in Molonglo development, may arise whereby the land use planning for an area has been completed but development is being held up pending the completion of the EPBC Act strategic assessment — the outcome of which may require amendments to the previously determined land use plans. The timely completion of strategic assessments is an important consideration — an assessment that takes five or even ten years to complete may end up costing more than allowing the relevant area to be developed subject to individual EPBC Act approvals (although these two approaches may have different environmental outcomes).

Strategic assessments shift the cost of environmental assessments from developers to government. Part of this ‘cost shift’ may be justified on the basis that strategic assessments are arguably the more efficient process — one holistic assessment for a potentially large region as opposed to a number of individual assessments that may not consider the cumulative impact on that region. While it would not be inappropriate for government to seek to recover some of the cost of strategic assessments from developers, the process of determining the share of benefits accruing to developers and then allocating that proportion of the total cost across developers renders this task imprecise, impractical and unviable. The difficulties in undertaking any cost recovery are further compounded by the fact not all of the area assessed would be developed at once (if ever) and recovery from developers could only occur over time as individual development projects emerge and commence. 
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Strategic assessments under the EPBC Act

Assessments commenced to September 2010

	Date commenced
	Jurisdiction
	Strategic assessment
	Status

	6 August 2008
	WA
	Browse Basin LNG Precinct (West Kimberley)
	In progress

	16 September 2008
	ACT
	Molongloa
	In progress

	4 March 2009
	Vic
	New areas to be included in Melbourne's Urban Growth Boundarya 
	Completed:

Approvals granted on 11 June 2010b and 8 July 2010c

	11 November 2009
	NSW
	Western Sydney growth centresa
	In progress

	15 January 2010
	SA
	Fire management policy
	In progress

	5 February 2010
	Tas
	Midlands Water Scheme
	In progress

	25 February 2010
	Qld
	Mount Peter Master Planned Areaa
	In progress


a Assessment of an area for urban development.  b Regional rail link project.  c 28 precincts within Melbourne’s urban growth boundary.

Sources: DEWHA (2010f).

Bilateral agreements

Bilateral agreements between the Commonwealth and state and territory governments are one of the ways in which those governments have sought to limit the impact on business and development activity of having environment protection legislation (including threatened species legislation) from two different levels of government applying in each jurisdiction. The bilateral agreements can, but do not necessarily have to, come into effect where an action requires approval under both the EPBC Act and a state or territory environmental law. The EPBC Act allows the Commonwealth to enter into bilateral agreements with the states and territories that:

· delegate the conduct of environmental assessments under the EPBC Act to the states/territories — such assessments can only proceed under the state and territory processes accredited by the Commonwealth (that is, only one assessment process need be completed to inform decision makers under both Commonwealth and state/territory legislation)

· accredit the states and territories to make binding ‘approval’ decisions on EPBC Act matters after the completion of an accredited assessment process (applies where the EPBC Act matters fall within the scope of the bilateral agreement).

All states and territories have a bilateral agreement with the Commonwealth that accredits some of their respective assessment processes to be applied to EPBC Act matters (figure 12.6). However, to date only one bilateral agreement (between the Commonwealth and New South Wales in relation to the Sydney Opera House) has been signed that accredits a state or territory to make binding decisions on EPBC Act matters (along with decisions required under their own legislation) following the completion of an accredited assessment process. As a result, even though the Commonwealth has accredited certain assessment processes in each state and territory, and signed bilateral agreements to that effect, the individual governments remain the decision makers for their respective environmental laws. The existence of two separate decision makers leaves open the possibility of conflicting decisions and/or conditions of approval, even though the decisions are based on common information derived from a single assessment process. In practice, the jurisdictions and Commonwealth rely on constant communication throughout the bilateral assessment process to limit any inconsistency in their conditions of approval.

Figure 12.
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Implementation of bilateral agreements under the EPBC Act
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a(A separate agreement applying only to the Sydney Opera House was signed by the Commonwealth and New South Wales Governments on 22 December 2005.

Data source: DEWHA (2009b).

Despite a five year lag between the signing of the first (Queensland in 2004)
 and last (Victoria in 2009) bilateral agreements (figure 12.6), all agreements are very similar in their construction (table 12.4). However, there are some notable differences between the agreements, including:

· there are five possible approaches for assessing a matter under the Victorian bilateral agreement compared to a single assessment approach under the ACT’s bilateral agreement. The bilateral agreements for New South Wales, Queensland, South Australia and the Northern Territory provide for three possible assessment approaches, while the Western Australian and Tasmanian bilateral agreements provide for two possible assessment approaches

· the Queensland agreement is the only one not to include a commitment to develop administrative arrangements to allow proponents to simultaneously satisfy the requirements of the state and Commonwealth

· Western Australia and the Northern Territory have not agreed to consult with the Commonwealth over the conditions they will apply to their approvals. Their agreements are limited to observing the EPBC Act provisions requiring the Commonwealth Minister to consider any conditions of the state/territory when deciding whether or not to attach a condition to their approval, and a mutual commitment by the state/territory and Commonwealth to inform each other before varying any conditions attached to an action which has been already approved by both parties

· South Australia is the only jurisdiction to include local councils in its commitment to use its best endeavours to ensure that all EPBC Act matters are referred to the Commonwealth, while Queensland makes no such commitment at any level.

Table 12.

 SEQ Table \* ARABIC 4
Terms of bilateral agreements assessments under the EPBC Act 

	
	NSW
	Vic
	Qlda
	WA
	SA
	Tas
	ACT
	NT

	Objectives:
	
	
	
	
	
	
	
	

	Protect the environment
	(
	(
	(
	(
	(
	(
	(
	(

	Promote conservation and sustainable use of resources
	(
	(
	(
	(
	(
	(
	(
	(

	Ensure efficient, timely and effective processes for environmental assessments
	(
	(
	(
	(
	(
	(
	(
	(

	Minimise duplication between EPBC Act and state/territory legislation
	(
	(
	(
	(
	(
	(
	(
	(

	State/territory assessment processes may apply to EPBC Act matters
	(
	(
	(
	(
	(
	(
	(
	(

	Number of possible assessment approachesb 
	3
	5
	3
	2
	3
	2
	1
	3

	Minimum public consultation period (days)
	30
	nr-28c
	nr-20c
	28
	28
	28
	28
	nr-28c

	State/territory will use its best endeavours to ensure that all EPBC Act matters are referred
	(
	(
	(
	(
	(d
	(
	(
	(

	Commonwealth and state/territory to develop administrative arrangements to allow proponents to simultaneously satisfy  their respective requirements (wherever possible)
	(
	(
	(e
	(
	(
	(
	(
	(

	Commonwealth and state/territory to consult each other on the conditions they will apply to their respective approvals
	(
	(
	(
	(
	(
	(
	(
	(


nr no requirement. a Comparison is based on the updated bilateral agreement signed on 11 August 2009.   b The assessment approaches specified in the bilateral agreements can include (but are not limited to details of: the state/territory legislation with which the process must comply (e.g. state environmental and/or planning laws); public consultation periods; requirements environmental impact studies (and equivalents);  requirements for advisory panel and committees; and final documentation requirements.  c Timeframe for public consultation depends upon the manner of assessment.  d Commitment on behalf of the state extends to development applications dealt with by local councils.  e Internal guidelines on bilateral agreements in Queensland’s environmental agencies provide for administrative arrangements to facilitate proponents simultaneously satisfying the requirements of the state and Commonwealth.

Sources: Bilateral agreements between the Commonwealth and the states and territories; (Queensland Government, pers. comm. 14 December 2010).

The different possible assessment approaches under the bilateral agreements derive from the environmental laws of the respective states and territories. As a result, the EPBC Act has a different application depending upon the jurisdiction of the proponent (where the assessment is to proceed under bilateral agreement). In order for bilateral agreements to concurrently provide for a single assessment process within a jurisdiction and a consistent process across jurisdictions, the states and territories would need to accept the Commonwealth’s assessment process for the purpose of making decisions under their respective environment laws.
 Such a structure would benefit those developers who operate across jurisdictions as, where their projects were eligible for assessment under a process set out in a bilateral agreement, they would only need to understand one assessment process (the Commonwealth’s) rather than the multiple assessment processes presently required. While the acceptance by the states and territories of Commonwealth assessments is provided for the November 1997 Heads of Agreement on Commonwealth/State Roles and Responsibilities for the Environment agreed by the Council of Australian Governments (COAG), it has not been implemented in any of the bilateral agreements presently in place.

In practice, assessments under processes set out in bilateral agreements are not the predominant assessment approach employed in deciding actions referred under the EPBC Act (figure 12.7). In fact, for the year 2009-10 (the first full year in which all jurisdictions had a bilateral agreement in place) only 24 per cent of the matters determined to be controlled actions (and so requiring the Minister’s approval) were to proceed under an assessment approach set out in a bilateral agreement. This share is further reduced when only residential, commercial and industrial property developments in urban areas are considered — only 2 of the 21 such referrals decided in 2009-10 were assessed under a process set out in bilateral agreements (both related to actions taken in New South Wales).

Figure 12.
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Decisions on assessment approach to be taken for controlled actions under the EPBC Act
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Data sources: DEWHA (2010e); DEWHA (2010h).

Part of the reason for this relatively low rate of assessments under a bilateral agreement is that an action must trigger an approval requirement under both the EPBC Act and the relevant state/territory legislation in order for the assessment to proceed in this way. The divergent nature of these Acts means that not every action that triggers the requirement for an EPBC Act approval will also trigger the requirement for approval under state/territory legislation (and vice versa). Another possible reason for the comparatively low rate of assessments under a bilateral agreement is the absence of a structured process by which business can seek such an assessment approach (box 12.2). The actions of developers also contribute to the comparatively few matters that proceed under a bilateral assessment. For example, during consultations the Commission’s attention was drawn to instances where developers do not initiate an EPBC referral until the state/territory environmental application process is well advanced — even where the state/territory has prompted the developer to initiate an EPBC referral. In such cases, the advanced progress of the state/territory environmental process renders any gains from a bilateral process moot. 
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Assessments under a bilaterally agreed assessment process in practice

	The assessment of an action under a bilateral agreement can only proceed after an EPBC Act referral has been made, the action determined to be a controlled action and the Minister determining the controlled action deciding that an assessment approach agreed under a bilateral agreement can be used. There is no dedicated and separate process by which a proponent can seek to have their action assessed and decided where it triggers an approval requirement under both the EPBC Act and the relevant state/territory legislation.

As a result, the operation of (and access to) to bilaterally agreed assessment processes is dependent upon:

· the jurisdictions adhering to their commitments under the bilateral agreements to use their best endeavours to ensure that all EPBC Act matters are referred to the Commonwealth (table 12.4). To be effective, this means that officers in state and territory environment departments/agencies (and in some cases local councils) must have a good knowledge of EPBC Act requirements and be able to prompt a proponent seeking a state/territory approval to make an EPBC Act referral where a material impact on an NES matter is likely

· the Satterley Property Group development at Austin Cove (discussed above) is one example where such a referral has been prompted by the local council. Reviewing recent EPBC referrals shows advice is being provided by state/territory environment departments/agencies that proponents should speak to the DSEWPC regarding their proposed action

· the proponent knowing a bilateral assessment process is available where it requires both EPBC and state/territory approvals and then acting on that knowledge 

· the DSEWPC having a knowledge of state/territory approval requirements, using this knowledge to direct the proponent to the relevant state/territory environment departments/agencies and, if a state/territory approval is required, recommending assessment under a bilaterally agreed assessment process.

	Sources: DEWHA (2010a); EPBC Act Public Notices (database), DEWHA, Canberra, daily updating; PC Survey of Greenfield Developers 2010 (unpublished).

	

	


One participant commented on the scope to make better use of bilateral agreements through providing greater clarity in respect to environmental protection legislation and associated referral requirements. The North Queensland Bulk Ports Corporation said:

Major port expansions are often subject to approvals under the Commonwealth’s EBPC Act and Queensland’s SDPWO Act. Having numerous assessment processes and agencies with potentially conflicting requirements often confuses developers of port lands. In particular, greater clarity is required for businesses in respect to environmental protection laws and the associated referral requirements of both the Commonwealth and States/Territories so as to reduce the number of referrals that do not need to be made and to make the most use of the assessment approaches available under bilateral agreements. (sub. DR87, p. 2)

Environmental offsets

As well as the time taken to assess and make a decision on a controlled action, another of stakeholders’ concerns are the conditions applied to approvals once they are forthcoming — the conditions relating to environmental offsets (box 12.3) being the most contentious. The Western Australia Government has previously expressed concern that the Commonwealth's approach to offsets results in ‘delays, uncertainty and higher development costs without getting the best environmental outcome as it appears to have a narrow focus on reservation of equivalent-sized offset areas (or larger areas where habitat rehabilitation is involved) in a piecemeal way’ (2008, p. 4). Similar sentiments were expressed by other stakeholders over the course of this study. 
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Environmental offsets

	DSEWPC has defined environmental offsets as ‘actions taken outside a development site that compensate for the impacts of that development — including direct, indirect or consequential impacts’. Offsets are typically required for those projects where the adverse impacts on the environment cannot adequately be avoided or mitigated and, as such, they are a tool for allowing development while still seeking to secure long-term conservation outcomes.

Environmental offsets can be classified as:
· direct offsets, including: the acquisition and inclusion of land in a conservation estate; covenanting arrangements on private land; restoration or rehabilitation of existing degraded habitat; and re-establishing habitat

· indirect offsets, including: implementation of recovery plan actions; contributions to relevant research or education programs; removal of threatening processes; contributions to appropriate trust funds or banking schemes; and on-going management activities such as the monitoring, maintenance, preparation and implementation of management plans. 

Where land is required to be set aside as an offset under an EPBC Act approval, the ongoing management of that land generally falls to the relevant state/territory government or, in some instances, the relevant local government.

	Sources: Department of the Environment and Water Resources (2007b).

	

	


Where projects require approval under both the EPBC Act and state/territory environmental laws, proponents may need to satisfy the requirements for environmental offsets from both Commonwealth and state/territory governments. While the offsets required by a state or territory may satisfy EPBC Act approval requirements, it is not always the case. This is because approvals under the EPBC Act are focused on NES matters which are typically more narrowly defined than the matters covered under state and territory approvals (which aim to protect broader biodiversity values and the whole of the environment) (Department of the Environment and Water Resources 2007a). As such, the offsets sought under the EPBC Act can be more precisely defined and targeted toward mitigating the impacts on the NES matter, rather than the protection of biodiversity and the environment more generally.

All states and the Northern Territory either have a policy on environmental offsets or have such a policy under active consideration, while the Commonwealth has released a six page draft policy statement on environmental offsets under the EPBC Act (Department of the Environment and Water Resources 2007b).
 The Western Australia Government (2008, p. 4) contends that the draft status of this policy and its lack of detail have ‘exacerbated uncertainty and delays for projects subject to the EPBC Act’. 

Even though the Commonwealth does not have a formal policy on environmental offsets, they are regularly included as EPBC Act approval conditions.
 For the year 2009-10, 10 of the 20 approvals granted under the EPBC Act for residential, commercial and industrial property developments in urban areas required direct offsets of land (table 12.5).
 Where a set amount of land was prescribed within the conditions of the approval, the amount of offsetting land required for each hectare of development ranged from 0.1 to 8.4 hectares. While this is a considerable range, it should not be interpreted as inconsistent decision making. This is because each project differs in the scale and intensity of its impact on the environment and the extent to which that impact can be otherwise mitigated or avoided. Hence, the comparative size of offsets sought should vary from project to project in line with the nature of each project. 

Table 12.5
Land offsets as conditions of EPBC Act approvals, 2009-10

Residential, commercial and industrial property developments in urban areas

	
	Referrals decided
	Approvals conditional upon land offsets
	Ratio of offset area to  
development areaa 
	Other ‘offset’ conditionsb

	
	Number
	Number
	Minimum (ratio x:1)
	Maximum (ratio x:1)
	

	NSW
	5
	2
	0.2
	8.4
	na

	Vic
	6
	4
	1.2
	4
	· Proponent to devise offset plan and deposit $1 million (in trust) to cover the purchase of offsetting land.c

	Qld
	5
	1
	0.1
	na

	WA
	4
	3
	
	
	· Proponent to set aside $650 000 for the purchase up to 1 250 hectares of conservation land.d
· Proponent to provide $370 000 toward the purchase of conservation land and maintain 2 hectares of cockatoo foraging area within the development.e

· Proponent to provide $300 000 for the purchase of 459 hectares of offsetting land, provide $314 111 toward the purchase of conservation land and maintain 5.54 hectares of cockatoo foraging area within the development.f 

	Tas
	1
	0
	na
	na
	na


na not applicable.  a Where the conditions prescribe a set area to be offset.  b Where the conditions did not prescribe a set area to be offset.  c The conditions also obligate the proponent to cover the cost of the purchase of offsetting land should the cost exceed $1 million.  d Development area was 54.4 hectares.  e Development area was 16 hectares.   f Development area was 226 hectares.   

Sources: EPBC Act Public Notices (database), DEWHA, Canberra, daily updating.

Requirements for offsetting land were not the only conditions applied to the 20 approvals granted under the EPBC Act in 2009-10 for residential, commercial and industrial property developments in urban areas. Other conditions included:

· the retention of topsoil and the provision of that topsoil to the state environmental regulator for land rehabilitation works

· the gathering of harvestable seed and provision of that seed to the state government’s department for the environment

· the planting of a set number of seedlings of particular plants and a commitment that if a given percentage of those seedlings did not survive a set period, the lost seedlings would be replaced

· monetary contributions for rehabilitation works

· monetary contributions for measures such as the construction of a Cassowary crossing

· water quality tests

· fencing of certain areas (EPBC Act referrals database (EPBC Act Public Notices (database), DEWHA, Canberra, daily updating).
These conditions were applied relatively consistently to comparable developments within each jurisdiction, even if the extent of the condition (such as the amount of topsoil to be retained) varied from project to project. It is also notable that, for many of the projects, the conditions required by the Commonwealth largely reflected the controls put forward by the project’s proponents for approval.
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Commonwealth land

The land owned by the Commonwealth is spread across Australia and includes: defence establishments; Commonwealth national parks; certain airports, certain office and research facilities (such as numerous Commonwealth Scientific and Research Organisation sites); and certain special purpose properties (such as the Royal Australian Mint and Commonwealth Law Courts). Further, all land in the ACT is owned by the Commonwealth — this section does not consider the unique arrangements relating to Commonwealth land in the ACT which, while presenting planning challenges, are not amenable to benchmarking across jurisdictions given their uniqueness.
 

The development of Commonwealth land is not typically subject to the same planning controls as development on non-Commonwealth land. As a result, such development can be at odds with the local land use plans developed for the area and it can place unplanned demands on local infrastructure that take that infrastructure beyond its capacity. For example:

The City of Whyalla has been sidelined in shaping the boundaries of the Cultana Defence training area expansion 15 kilometres to the north of the city.  The expansion area excludes a large area of industrially-zoned land ideally suited to major industrial developments requiring extensive site areas.  Better coordination between the federal, state and local government levels would result in all parties needs being satisfied; this has not happened to date and threatens diversification of Whyalla’s economy and its negotiations with potential end users. (City of Sydney, sub. 55, p. 2)

On the other hand, development approved by local or state authorities in proximity to Commonwealth land does not always take account of the uses of that Commonwealth land and may encroach on Commonwealth land or buffer regions around that land, thereby limiting the extent to which that Commonwealth can be used for its intended purpose. For example, residential development into the noise corridors around airports may result in curfews being implemented that limit aviation activities at that airport. A number of submissions raised this as a relevant issue:

Previous Brisbane Airport Master Plans show that the location for the proposed runway has been moved twice in the past decade in response to concerns about noise impacts on existing communities. The result was a substantial buffer zone around the airport ensured a balance between sustainable and curfew-free airport operations and a high level of residential amenity. A consequence of the relocation of the runway was to “shrink” the noise contours closer to the airport (and reduce the areas exposed to more significant noise levels), and recent planning applications have indicated that developers are now taking advantage of this reduced noise footprint to re-zone and then develop previously industrial-zoned sites as residential developments. BAC believes that the approval of these applications significantly erodes the benefits that the relocation of the New Parallel Runway delivered. (Brisbane Airport Corporation Limited 2009)

… in Victoria there is no link between land use planning controls and prescribed airspace…The current systems for the protection of Melbourne Airport’s Prescribed Airspace are inadequate and must be improved… In particular there is a need to consider additional mechanisms to prevent the expansion of residential development into areas which are likely to be the subject of noise nuisance, and to establish clear buffers which provide for long term certainty as to future development. (Melbourne Airport 2009)

Some Commonwealth legislation, such as the Airports Act 1996, includes measures for the integration of land use planning on Commonwealth land with the plans and policies of surrounding state/territory and local governments. However, outside of such legislation, there are few mechanisms in place to formally coordinate the actions of the Commonwealth and states/territories. Those mechanisms that are in place typically focus on airports (table 12.6). 

Table 12.6
Mechanisms for coordinated planning on and around Commonwealth land

	
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	ACT
	NT

	Memorandum of understanding
	–
	–
	–
	–
	–
	–
	Airportsa
	Defence  
Housingb

	Formal agreement
	–
	–
	–
	–
	–
	–
	–
	–

	Advisory group / steering committee
	Airports
	–
	–
	–
	–
	Airports
	–
	–


‘–’ No measures in place.  a Draft agreement. Agreement is made directly with the operators of Canberra Airport and does not involve the Commonwealth. The Commonwealth Minister for Infrastructure, Transport, Regional Development and Local Government remains responsible for planning decisions on the airport’s land.  b Sets a share of land in new residential suburbs to be set aside for Defence Housing Australia.   

Sources: PC State and Territory Planning Agency Survey 2010 (unpublished).
While development on Commonwealth and surrounding land presents a potential coordination issue, stakeholders have raised it as an issue for this study primarily in the context of Commonwealth owned airports of which there are 21 including: Sydney; Melbourne; Brisbane; Perth; Adelaide; Hobart; Canberra and Darwin airports. As a consequence, the remainder of this section focuses on development on and around Commonwealth airports.

Development on Commonwealth airport  land

Commonwealth airports
 are regulated under the Commonwealth Airports Act 1996 (Cwlth), which specifies requirements such as master plans for the airport and major development plans for significant developments. The Commonwealth Minister for Infrastructure and Transport is responsible for this Act and, in turn, the planning and development decisions in relation to Commonwealth airports.
 As such, these airports are not subject to the planning and development laws of the states and territories, or the land use plans of local councils — although a degree of alignment is required between an airport’s land use planning and the relevant state/territory and local  government planning schemes.

Melbourne, Brisbane, Perth and Canberra airports in particular have been the sites of a comparatively high number of non-aviation developments since 2005 (table 12.7). However, in the case of Perth, these developments have related to manufacturing and distribution/logistics (activities either unaffected by airport noise or that benefit from proximity to transport infrastructure), rather than retail and offices. Such developments have, on occasion, been followed by concerns over the extent to which they have often not been integrated with state and territory policies and local council land use plans and the extent of state, territory and local government provided infrastructure needed to support development on airport land. (box 12.4). 
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Major non-aviation developments approved for capital city airports

	
	Development
	Year 

	Sydney
	Two nine level mixed use buildingsa
	2005

	Melbourne
	DHL Danzas freight facility  
	2006 & 2007

	
	Mixed use developmentb
	2007

	
	Reject Shop distribution centre
	2006

	
	Office development
	2004

	
	International mail sorting facility 
	2004

	Brisbane
	Federal Office building 
	2007

	
	Hotel Precinct
	2007

	
	Convenience centre 
	2007

	
	Direct Factory Outletc
	2004

	Perth
	Linfox warehouse and distribution centre
	2007

	
	Clay manufacturing plant 
	2006

	
	Coles Myer distribution centre
	2006

	
	Woolworths warehousing and distribution park
	2003

	Adelaide
	Hotel complex 
	2008

	
	IKEA store
	2005

	Hobart
	Outlet centre and bulky goods/homemaker centre 
	2007

	Canberra
	Office Development
	2008

	
	Office complex 
	2007

	
	Direct Factory Outletc 
	2006

	Darwin
	Home and Lifestyle Super Centre 
	2009


a The buildings provide 18 000m2 floor space which can be used for office, retail and hotel use.  b Approximately 48 000m2 of restricted retailing, convenience retailing and other uses.  c Large floor space warehouse shopping.
Sources: Department of Infrastructure, Transport, Regional Development and Local Government (2009b); Department of Transport and Regional Services (2005).
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Impact on local planning frameworks of development on Commonwealth land

	The National Aviation White Paper (Department of Infrastructure, Transport, Regional Development and Local Government 2009a) cites examples of retail and commercial developments on airport land that have generated increased traffic congestion, noise and other community impacts. The National Aviation White Paper also noted that a number of retail developments on airport land were identified by local councils as having progressed without reference to the local land use plans and so did not observe the retail hierarchy planned for the area. 

Perth and Brisbane’s planning frameworks have been challenged by developments on airport land. For example developments at Brisbane’s airports are said to have caused significant inefficiencies in Brisbane’s infrastructure and economic planning. While developments at Perth Airport and on surrounding land are said to have occurred with little provision being made for the necessary transport infrastructure. (Council of Capital City Lord Mayors, sub. 31)

The Senate Standing Committee on Rural and Regional Affairs and Transport (2007) inquiry into the Airports Amendment Bill heard an array of concerns focusing on the approval mechanisms for Commonwealth airports. Local authorities and business groups in particular highlighted perceived issues including:

· large-scale commercial developments taking place on airport land outside the planning controls that apply to similar developments on non-airport land

· poor consultation with communities and state and local planning authorities

· lack of developer contributions for off-airport infrastructure requirements 

· documentation requirements less than for conventional development applications

· the role of airport lessees as both proponents and approval authorities for some developments.

	

	


Since December 2008, the Commonwealth Government has been working with representatives of state and territory and local governments, and the airports on many of these issues (box 12.5). Further, as part of the National Aviation White Paper, a number of reforms were proposed, including:

· requirements for the airport master plans to show how they align with state and local government planning laws and to justify any variances

· new community impact trigger for major development plans relating to proposals with significant community, economic or social impacts

· prohibition of developments likely to conflict with the long-term operation of an airport as an airport (subject to Ministerial approval in exceptional circumstances) — these developments are now known as ‘sensitive developments’ and include long-term residential development, residential aged care or community care facilities, nursing homes, hospitals and schools.

· all federal airports (except Mt Isa and Tennant Creek) are to establish Community Consultation Groups, with the main capital city airports also required to establish a Planning Coordination Forum for regular strategic dialogue with planning authorities

· provisions for consultation with state/territory and local governments on development of a safeguarding framework to protect airports and the communities around them (Department of Infrastructure, Transport, Regional Development and Local Government 2009a).
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Planning Coordination Forums

	Some airports and governments already engage on planning issues in relation to airports and their surrounding communities. For example, the Brisbane Airport holds regular summit meetings with community representatives and state and local government planners. Similarly, the Adelaide Airport and state government officials also have regular, formal contact on economic development, planning and environmental issues. 

The National Aviation White Paper (Department of Infrastructure, Transport, Regional Development and Local Government 2009a) foreshadows a requirement for ‘Planning Coordination Forums’ to be established for each main capital city passenger airport. The Planning Coordination Forums are intended to facilitate discussion and engagement on matters such as Master Plans, the airport’s program for proposed on‑airport developments, off-airport development approvals and significant ground transport developments that could affect the airport. 

	Source: Department of Infrastructure, Transport, Regional Development and Local Government (2009a).

	

	


Of these reforms, the master planning process along with the consultation provisions, are essential elements in addressing the concerns raised in relation to development on airport land. These mechanisms, if successfully implemented, will provide the opportunity for airports and state, territory and local governments to jointly work through the likely impacts of future airport developments.
  

As at January 2011, many of the reforms from the National Aviation White Paper have been implemented or are being implemented. The Planning Coordination Forums and Community Aviation Consultation Groups have either been established or are being established, where they are required. Amendments to the Airports Act to strengthen planning requirements at regulated airports have also been passed by Parliament (and are now operational).

Development in proximity to airport land (and under flight paths)

Development near an airport can potentially impact upon the operation of that airport. For example, the construction of a multi-storey building near an airport may affect aviation safety by creating a physical obstruction to aircraft or interfering with air navigation surveillance and navigation equipment. Similarly, a residential development under a flight path may result in earlier curfews for the airport should the residents be sufficiently vocal and persuasive in complaints over noise from the airport. The state, territory and local governments responsible for the planning and development controls on the land around airports need to be alive to the possible issues their planning and development decisions may cause. 

It has been said that, amongst the major Australian airports the issue of coordination  has been most problematic for the Canberra airport (Stevens, Baker and Freestone 2010). This is because the Canberra airport is located close to the New South Wales-ACT border and so has two distinct planning regimes making decisions with the potential to affect its operations. The scale of the Canberra Airport (and the commercial development thereon) and its proximity to the Canberra Central Business District makes its impact on Canberra’s commercial land supplies and uses quite pronounced.

The proposed Tralee development (box 12.6) provides an example of the planning issues that can arise for developers, airports and communities — after over eight years, the fate of the proposed development remains undecided and a source of ongoing cost and uncertainty for the developer, the airport and the community. While the impasse on the Tralee development requires the resolution of planning issues, it also requires a resolution of the issues raised by the competing commercial interests of the developer and the airport and the policy objectives of four governments (the Commonwealth, New South Wales, ACT and Queanbeyan City Council).
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Tralee development 
— case study for development near an airport

	The area known as ‘Tralee’ comprises around 230 hectares and is located approximately six kilometres south west of the Queanbeyan city centre and immediately adjoining the ACT border. It is also located in an area proposed by the Canberra Airport owners (Canberra Airport Limited (CAL)) to be a high noise corridor.

Tralee was purchased by Canberra Estates Consortium No. 4 Pty Limited (CEC4) in June 2002 — CEC4 being a joint venture company majority owned by Village Building Co. Limited and related parties. In July 2002, CEC4 sought the rezoning of Tralee to ‘residential land’ from Queanbeyan City Council — a yield of 1500–2000 dwellings from the site being anticipated at that time. As at January 2011, the land was yet to be rezoned and no development has taken place.

It is not possible to detail the complete course of events since 2004 in this box, but some of the key events include:

· a 2006 Independent Panel Review reporting to the New South Wales Minister for Planning found that the Tralee area should not be considered for residential development, but rather should be used for employment land and as a transport hub

· in December 2008, and on the recommendation of an independent New South Wales Planning Review Panel, the New South Wales Minister for Planning approved a revised Queanbeyan Council Strategy Map which allowed for aircraft noise sensitive developments, including residences and a school, in the Tralee area

· a number of iterations of the Queanbeyan Local Environment Plan (South Tralee) —CAL successfully argued to the Land and Environment Court (NSW) that there was a technical flaw in the public consultation process for the 2009 draft version of this LEP which rendered it invalid.

While the rezoning of, and subsequent development on, the Tralee sites requires the resolution of a number planning issues, it also requires a resolution of the issues raised by the competing commercial interests of the developer and the airport and the policy objectives of four governments (the Commonwealth, New South Wales, ACT and Queanbeyan City Council). Some of the many issues in play include:

· the provision of affordable housing

· the future aircraft noise related issues for the community

· the potential restriction of the current activities and future growth of  Canberra Airport

· the requirements for new road and water infrastructure and the impact of the development on existing infrastructure in both New South Wales and the ACT.

	Sources: Village Building Co. Limited (2002-09); Gilligan (Chair of the Independent Review Panel) (2006); Houston (2010b); Kelly (2010); Knaus (2010); Stevens, Baker and Freestone (2010); Pers. Comm., Commonwealth Government, 24 January 2011.

	

	


Queensland, Western Australia and South Australia are the only jurisdictions to have aviation‑specific state planning policies (Stevens, Baker and Freestone 2010 and PC State and Territory Planning Agency Survey 2010 (unpublished)) and New South Wales, Queensland and South Australia are the only jurisdictions to have referral provisions triggered by developments in proximity to airport land (see table 10.4 in chapter 10). However, the strategic land use plans for Sydney, Melbourne, South East Queensland, Perth, Adelaide and the ACT all have provisions to the effect that:

· residential development will take place away from airport noise corridors 

· land in airport noise corridors will be directed toward industrial activities, transport related businesses and other uses that are not affected by noise. 

While planning around capital city airports presents a number of complex dilemmas, the application of the principles set out in the strategic land use plans would contribute toward preventing situations, such as that confronting the Tralee development, from occurring in the capital cities. 
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Leading practice approaches to address Commonwealth coordination issues

Some best practices approaches to addressing the land use planning coordination issues inherent in areas of Commonwealth responsibility are apparent and include:

· in relation to the EPBC Act: 

· the approach anticipated in the November 1997 Heads of Agreement on Commonwealth/State Roles and Responsibilities for the Environment that the states and territories would accredit and accept the Commonwealth’s EPBC Act assessment process for EPBC Act assessments made under bilateral agreements

· providing greater clarity for business in respect to environment protection laws (in particular what does and does not constitute a matter of National Environmental Significance) and the associated referral requirements of both the Commonwealth and states/territories so as to reduce the number of referrals that do not need to be made and to make the most use of the assessment approaches available under bilateral agreements

· having a policy directing the application of conditions commonly applied to development approvals (such as environmental offsets)

· strategic assessments under the EPBC Act are undertaken in conjunction with the broader strategic land use planning for an area and before any proponent seeks to commence development in that area.

· in relation to development on and around Commonwealth land where that land is not subject to state/territory and local government planning controls:

· master plans for the Commonwealth land that are aligned with the relevant state/territory and local government planning laws (and any variance from those plans and laws justified)

· the use of community consultation groups to engage with communities around the Commonwealth land that are affected by planning decisions made in relation to that land

·  the use inter-government planning coordination forums for the engagement of state/territory and local government planners on strategic planning issues.
�	Prior to 14 September 2010, the EPBC Act was administered and enforced by the Department of Environment, Water, Heritage and the Arts  (DEWHA).


�	Prior to 14 September 2010, referrals were made to the Minister for the Environment, Heritage and the Arts.


�	While costly, environmental studies can help developers better understand the potential environmental impacts of their developments. By using this knowledge early in the life of a project, developers may be able to modify their project to avoid or limit the environmental impact of their project (thus potentially removing the need for approval under the EPBC Act (and state/territory environmental laws)). Such an outcome can be to the benefit of environmental outcomes.


�	However, it should be noted that information collected by developers on the environmental impact of their developments can also inform decisions regarding state/territory environmental approval requirements.


�	Specifically, residential, commercial and industrial property development in urban areas.


�	The development includes a town centre (including a mixed use commercial centre), low and medium density housing and a new train station.


�	Adult moths emerge from underground between mid October and early January (depending on climate and location) and only live for one to four days. The moths are only active during the hottest part of hot, sunny and relatively still days (DEWHA 2009c).


�	Adult moths appear for only a few weeks around March each year and only live for two to ten days. The moths are typically only active during the periods of bright sunshine during the hottest part of hot days (DEC (WA) 2010).


�	The definition of an action includes: a project; a development; an undertaking; an activity or series of activities; or a variation to any one of these.


�	As at 30 June 2006, there were 1684 threatened species listed under the EPBC Act (The Auditor General 2007) and since 30 June 2006 there have been a further 382 species listed as threatened under the EPBC Act (DEWHA 2010c) and 57 species have been removed from the listing (DEHWA 2010d).


�	In the PC Survey of Greenfield Developers 2010 (unpublished), some respondents also seem to have confused requirements under state environment laws with EPBC Act requirements.


�	The Molonglo development has passed through the requisite ACT planning processes and part of the development has been completed. However, the remaining portion of the development is awaiting satisfactory completion of the strategic assessment process before it can commence (ACTPLA 2010b, 2010c).


�	An updated bilateral agreement between the Commonwealth and Queensland was signed on 11 August 2009 following amendments to Queensland’s planning laws.


�	Internal guidelines on bilateral agreements in Queensland’s environmental agencies provide for administrative arrangements to facilitate proponents simultaneously satisfying the requirements of the state and Commonwealth (Queensland Government, pers. comm. 14 December 2010).


�	Some would argue that state/territory accreditation of the Commonwealth’s EPBC Act assessment process would result in greater inefficiency as there are matters requiring consideration under state and territory planning and environment laws that do not require assessment under the EPBC Act. As such, the Commonwealth’s assessment process would need to be expanded to accommodate these state and territory requirements. However, as the existing bilateral agreements have shown, it is possible for governments with differing requirements to agree to a mutually acceptable assessment process for matters falling within the scope of those agreements.


�	These policies for environmental offsets (as defined in box 12.3) are distinct from government policies enacted as part of their strategic land planning to preserve land for environmental reasons (some of these policies are discussed in chapter 4, section 4.2). For example, while the ACT does not have an offsets policy, substantial amounts of land in the ACT are reserved for ‘environmental uses’. 


�	The EPBC Act provides for the Minister attaching an approval condition if he or she is satisfied that the condition is necessary or convenient to protect the NES matter (or to mitigate or repair damage). The presence (or absence) of a formal Government policy on environmental offsets does not impact on the Minister’s ability to attach such approval conditions.


�	In 2009-10, the Minister made 21 decisions on controlled actions for residential, commercial and industrial property developments in urban areas (table 12.5), of which 20 were approvals and 1 was a refusal.


�	For administrative purposes, the ACT divides ‘Commonwealth land’ into ‘National Land’ and ‘Territory Land’; the National Capital Authority undertakes planning assessment of developments on ‘National Land’, while ACTPLA has primary responsibility for ‘Territory Land’.


�	The operation of all 21 Commonwealth airports have been privatised through the sale of long-term leases over the airport sites.


�	Prior to December 2010, it was the Minister for Infrastructure, Transport, Regional Development and Local Government who was responsible for the Act.


�	While the reforms were not in place for observation in the benchmarking period of 2009-10, they were in the process of being implemented as at January 2011 with the process of implementation providing stakeholders with the opportunity to have input into planning issues. 
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