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Referrals to state and territory government departments and agencies
Do not delete this return as it gives space between the box and what precedes it.
	Key points 

· The jurisdictions have differing bases for how referrals are triggered and the nature of the legal instruments containing the referral provisions. New South Wales has the most variation in the bases for referral with provisions contained in 101 local and state statutory instruments. In contrast, all of South Australia’s referral requirements are contained in its planning legislation.

· The number of bodies to which referrals are made varies greatly across the jurisdictions. South Australia has the most referral bodies (19), whereas Tasmania (2 bodies) and the Northern Territory (1 department) have the fewest referral bodies.

· New South Wales, Victoria, Queensland, South Australia and the ACT all have established, but different, timeframes in which referral bodies must respond to referrals. The ACT is the only jurisdiction without ‘stop the clock’ provisions and assumes the referral bodies support an application if no response is received within the statutory timeframe. Queensland has very limited provisions which allow the referral body to stop the clock (one time) for no more than 10 business days.

· A number of jurisdictions, most notably Western Australia, are trying to improve the coordination between planning authorities and referral bodies through measures such as drafting mutually agreed, clear and concise pro-forma conditions that address recurring referral body requirements. 

· Some leading practice approaches to addressing the coordination issues inherent in the land use planning areas are apparent and include:

· input and advice sought from relevant non-planning agencies during the development of strategic plans and in higher-order planning processes

· uniform treatment of public and privately owned major infrastructure providers in terms of referral body status

· applying binding timeframes, with limited ‘stop the clock’ provisions, to the decisions made by referral bodies
· treating the failure of an agency to meet the referral time limit as a deemed approval from the referral agency as currently adopted by Queensland and the ACT.

	


Within any jurisdiction, different branches of government have different responsibilities for matters that ultimately affect other land use planning and development. The interpretations, decisions and actions of individual government departments, agencies and their regulators (collectively referred to in this chapter as referral ‘bodies’) can have flow on effects beyond the planning matters about which a decision is being made. For example:

· while a single decision to approve higher density housing in a particular area may have minimal impact on that area and surrounding areas, the overall impact of many similar decisions can have a substantial effect on the traffic flows on arterial roads (Planning Institute of Australia, sub. 27)

In addition, simply due to their inherent responsibilities, the focus and interests of an individual body responsible for particular matters of importance to a state or territory will not necessarily coincide with the focus and interests of other bodies. For example: 

· in responding to a referral for a development application, a jurisdiction’s fire fighting services may require certain trees to be cut down to reduce the potential fire hazard but, in response to the a referral for the same development, the jurisdiction’s environment agency may require those same trees to be retained and protected in order to further environmental objectives.

As such, the greater the number of departments and agencies to which planning matters are to be referred, and the wider the basis on which those matters are referred, the greater the chance that competing policy objectives will need to be resolved as part of the planning process. This makes the coordination of the interpretations, decisions and actions of governments and regulators integral to ensuring the intended benefits of a given planning system are delivered in a timely manner. Further, failures in coordination can detract from the efficient and effective functioning of cities; create unnecessary costs for both business and government; and lead to delays in the planning process and in the release of completed developments (which can result in increased costs to businesses and disruptions to the supply of dwellings, for example). 

The Issues Paper (PC 2010) listed a range of areas where the coordination of government decisions may be required. Also, the coordination of the interpretations, decisions and actions governments and regulators were raised as important issues in a wide range of submissions. 

This chapter focuses on the extent of coordination and cooperation within state/territory governments in relation to land use planning. Specifically, it considers:

· the scope and nature of the involvement in the overall planning system of state and territory bodies responsible for the environment, heritage, transport and fire fighting services (section 11.1). Based on consultations and submissions, these bodies are considered to interact the most frequently and intensely with the planning system and are also where the tensions of translating body objectives into land use requirements can be the greatest 

· the requirements and processes involved in the referral of development applications within government for consideration of a range of matters including environmental and heritage issues (section 11.2).

Section 11.3 draws on the analysis in sections 11.1 and 11.2 to highlight leading practice approaches to addressing land use planning coordination issues in areas of state and territory responsibility.

Coordinating the delivery of infrastructure with land use planning is an important planning issue and is considered in chapter 6. The governance arrangements to facilitate cooperation and coordination between local councils in cities are considered in chapter 9. Coordination in areas of Commonwealth responsibility is considered in chapter 12.

11.

 SEQ Heading2 1
Involvement in the planning system of other state-level bodies
The bodies responsible for the environment, heritage, transport and fire fighting services in all jurisdictions are involved in the planning system of their respective state or territory. The detail of their involvement, and the complexity of their interactions with the planning system, is outlined in detail in the tables contained in appendix I and is summarised in table 11.1. 

Table 11.

 SEQ Table \* ARABIC 1
Number of other state-level bodies involved in planning systems 
	
	NSW
	Vic
	Qld
	WA
	SA
	Tas
	ACT
	NT

	Environment 
	3
	3
	1
	4
	3
	2
	2
	2

	Heritage
	2
	1
	1
	3
	1
	1
	1
	1

	Transport 
	1
	2a
	1
	4
	1
	1
	1
	1

	Fire fighting services
	2
	3
	1
	1
	2
	1
	1
	2


a In December 2010, the integrated transport unit from the Department of Transport became part of the Department of Planning and Community Development (DPCD) — in part this was to enhance the role of strategic land use planning in setting the objectives and framework for transport planning in Victoria.
Sources: EPA (SA) 2009; PC State and Territory Planning Agency Survey 2010 (unpublished); Victorian Government, pers. comm., 19 January 2011.

While the widest consultation within government may help to deliver better overall planning outcomes for all stakeholders, there is an inherent tension between wide consultation and the goals of efficiency. The greater the number of bodies with involvement in the planning system, the more the potential exists for overlap and duplication in the input to planning decisions (and, of course, the greater the likelihood that a delay in a decision may arise from a delay in receiving the input of these bodies). For example, planning authorities in New South Wales must consult and give weight to the advice of three separate environmental bodies in their rezoning and planning scheme amendment decisions. In Western Australia, planners may need to refer such matters to up to four bodies for consideration of the impacts on the environment and all four bodies can refuse the rezoning or planning scheme amendment.

Duplication is also a feature of the complexity of these systems. Take, for example, a piece of rural land on a city fringe that is considered suitable for future residential development. Actions on that land will be subject to the considerations of the environment bodies as it progresses from being rural land to residential block with a house on it. Depending on the jurisdiction, the environment bodies may have to consider actions on the block on five different occasions — those occasions being:

· at the strategic planning stage when the land is included within the urban growth footprint/boundary (urban growth footprints and boundaries are discussed in chapter 4)

· when the land is rezoned from rural to residential use

· when the land is structure planned and amendments are made to local planning schemes

· when the land is subdivided into individual rural allotments

· when the development application is lodged for the construction of a house on an individual lot.

Involvement of bodies in strategic planning and higher order planning functions

To address the duplication above, the strategic land use planning and higher order planning processes have become increasingly concerned with planning and planning-related decision makers (including referral bodies) agreeing on:

· the type of development that will be permitted in each planning area and

· the requirements future developments in those areas will need to comply with.

The strategic assessments conducted under the EPBC Act are an example of this trend (these assessments are discussed further in chapter 12). These initiatives are aimed at providing greater upfront clarity and certainty to developers, landholders, planners, industry, government and the community, and should help overcome a range of related issues emphasised by stakeholders. As examples:

The Committee was advised that 87 per cent of the applications referred by local councils are unnecessary as they meet the Planning for Bushfire Protection guidelines. Assistant Commissioner Rogers said he did not know if this was because councils were adopting a risk management strategy, but it did cause an unnecessary overload of referrals for the RFS [Rural Fire Service]. (Standing Committee on State Development (NSW) 2009. p. 143) 

and

A key challenge with Indigenous heritage in Western Australia is the absence of a documented approval process and defined list of Indigenous family groups that are to be consulted for specific locations or regions. The consultation and approvals process could be significantly improved if these gaps were to be addressed (Fremantle Ports, sub. 14, p.2).
 

However, these initiatives are not without their challenges, as noted by New South Wales Aboriginal Land Council (2009, p. 8):

The different levels of planning and environmental laws and instruments in NSW often have conflicting requirements, or may be confusing or unclear, which means that Aboriginal culture and heritage issues may not be identified at early stages of planning.

Queensland is the only jurisdiction where the bodies responsible for the environment, heritage, transport and fire fighting services all provide advice into the strategic planning process for capital cities and where planners have a statutory obligation to at least consider that advice in their decision making. This level of involvement provides greater scope for Queensland’s land use plans to be framed with the requirements of these bodies in mind. As a result, any development applications that are in compliance with the land use plans should also meet the requirements of these bodies and so provide for a smoother and more timely referral decision making process. 

In Queensland, Victoria, Western Australia, South Australia and the ACT, the bodies responsible for the environment, heritage, transport and fire fighting services are all consulted on strategic plans, rezonings and planning scheme amendments — even if in some instances there is no statutory compulsion for the planners to give weight to their input.

Involvement of bodies in development and subdivision applications

Queensland and South Australia bodies have the power to refuse certain subdivision and development applications or to require conditions be included in any approval granted by planning authorities for those subdivisions and applications. In some cases, they are also decision makers under non-planning legislation — for example, a separate approval may be required from the bodies under environmental legislation. 

New South Wales and the Northern Territory are notable for their environment bodies having a limited scope for decision making in respect to subdivision and development applications — in most other jurisdictions, the relevant bodies are decision makers or at least have the power to refuse an application. The role of New South Wales and Northern Territory bodies is also similarly limited in relation to matters of heritage, transport and fire fighting services. The Tasmanian bodies also have a limited role in most stages of the planning process.

11.

 SEQ Heading2 2
Referral of development applications

All jurisdictions refer applications for developments and subdivisions to other state and territory departments and agencies within their territorial boundaries and, in some cases, private sector infrastructure operators. The basis for requiring referrals
 varies across the jurisdictions (table 11.2) and, depending on the jurisdiction, referral requirements can arise based on:  

· whether the proposed development might affect certain matters (such as an Aboriginal heritage site or the environment) or take place in proximity to a prescribed feature (for example, development which occurs near waterways) — referred to in this section as ‘development that affects a prescribed matter’

· either the activity for which the development site will ultimately be used (for example where the site will be used as a quarry or for chemical production) or an action that will occur in completing the development (for example, the treatment of contaminated soil or the erection of signage) — referred to in this section as ‘prescribed activities’ and ‘prescribed actions’, respectively

· the type of development proposed (such as a subdivision). 
Table 11.

 SEQ Table \* ARABIC 2
Basis for referrals and number of referral bodies, June 2010

	
	Development that affects a prescribed matter (table 11.4)
	Prescribed actions or activities 
(table 11.5)
	Prescribed development type or assessment track
	Decision maker’s discretion
	Number of referral bodies

	NSW
	(
	(
	
	
	15

	Vic
	(
	(
	(a
	
	14

	Qld
	(
	(
	
	
	13

	WA
	(
	
	
	(
	Council’s discretion

	SA
	(
	(
	
	
	19

	Tas
	(
	
	
	
	2

	ACT
	
	
	(b
	
	8c

	NT
	(
	
	
	
	1


a For subdivisions only.  b For assessments under the ‘impact’ and ‘merit’ tracks.  c For assessments under the ‘impact’ track.

Sources: Department of Planning (NSW) (2010); Development Regulations 2008 (SA); Environmental Management and Pollution Control Act 1994 (Tas); Environmental Planning and Assessment Act 1979 (NSW); Environmental Protection Act 1986 (WA); Environmental Protection Regulation 2008 (Qld); Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic); Northern Territory Planning Scheme; Planning and Development Regulations 2008 (ACT); RPDC (2003); Sustainable Planning Regulation 2009 (Qld); Town Planning Regulations 1967 (WA);Victorian Planning Provisions.

Only the ACT base their referral requirements on the type of assessment method that is used in deciding an application in the ACT, development applications requiring assessment on the ‘impact’ or ‘merit’ tracks are referred to other specified bodies.
 In practice, certain types of development will trigger assessment under the merit and impact tracks and, in turn, trigger the referral provisions — for example, assessment under the impact track can be triggered by the construction of a correctional facility; the construction of a waste water processing facility; and a development that threatens a protected species (to name but three). Linking the referral provisions to application assessment method, rather than the matter affected or the activity to be conducted, can result in applications being referred to a body even where those applications do not impact upon matters within the body’s ambit.

The jurisdictions also differ in the number of departments and agencies to which applications are referred (table 11.2). Some of the variation in the number of referral bodies can be explained by the differing referral requirements of the jurisdictions (discussed below) — for example, Tasmania and the Northern Territory have few referral requirements when compared to the other jurisdictions. Different government portfolio structures across the jurisdictions also explains some of the variation — for example, as detailed in appendix I, Queensland’s Department of Environment and Resource Management is responsible for referrals relating to both environment and heritage matters, whereas in both New South Wales and Victoria these responsibilities are shared across four different bodies.

In some cases, a development application may require referral for more than one reason. For example, an application might require a referral because it will take place near a waterway and because the ultimate use of the site will be a chemical works. This can add to the complexity of planning process for both the applicant and the planning authority — for the applicant, as they have to address a number of issues to satisfy the referral bodies, and for the planning authority as they need to manage a number of referrals for different issues.

In other cases, public and private sector infrastructure operators may have legislated rights to provide input to development applications near their installations. The Australian Pipeline Industry Association commented specifically on this aspect and the difficulties involved with variable treatment of different types of linear infrastructure across Australia.
The treatment of high-pressure pipelines varies substantially across jurisdictions in Australia. For example, the Tasmanian Government has legislated Pipeline Planning Corridors at a distance of 1m per mm diameter of the pipeline around major pipelines, allowing a pipeline operator the right to be notified of all development applications within the corridor so determined and the opportunity to recommend safety conditions be imposed on development applications. A very different example is, in some jurisdictions, there is no specific requirement to consider impacts on high-pressure pipelines. The majority of jurisdictions fall somewhere in between these two examples, with some consideration being given to consulting with high-pressure pipeline owners and operators, but rarely the right for the pipeline owner to have early, formal engagement in the planning process. 
The difficulty is further compounded when considering treatment of different types of linear infrastructure. The treatment within a jurisdiction of electricity, road, rail, telecommunication and pipeline infrastructure varies widely. In some cases, owners of electricity infrastructure enjoy mandatory notification but owners of pipeline infrastructure do not. This can be related to whether or not the particular infrastructure is Government owned. APIA is aware of some pipelines that have enjoyed the status of referral agencies in the past, but upon privatisation have lost referral agency status. (sub. DR75, p. 2)
The consequences of insufficient consultation with infrastructure providers were also raised in the submission by Ports Australia (sub. 60, p.7). which listed a range of impacts associated with residential activity being permitted to encroach on ports and transport corridors. Similarly, Fremantle Ports (sub. 14, p.3). reported that residential encroachment manifests through road access restrictions, rail curfews, restrictions on hours of operation, ability to use land for port purposes, types of trade imported and exported. Encroachment issues are discussed further in chapter 4.
Jurisdictions also differ in the form of the legal instruments containing the referral provisions (table 11.3). 

Table 11.

 SEQ Table \* ARABIC 3
Instruments containing referral provisions, June 2010

	
	Planning Act and/or Regulations
	Local planning schemes
	Regional and state planning schemes and provisions
	Development codes
	Non-planning Act(s) and/or Regulation(s)

	NSW
	(
	(
	(
	
	(

	Vic
	(
	(
	
	
	(

	Qld
	(
	
	
	(
	

	WA
	(
	(
	(
	
	(

	SA
	(
	
	
	
	

	Tas
	(
	
	
	
	(

	ACT
	(
	
	
	(
	

	NT
	(
	
	(
	
	


Sources: Department of Planning (NSW) (2010); Development Regulations 2008 (SA); Environmental Management and Pollution Control Act 1994 (Tas); Environmental Planning and Assessment Act 1979 (NSW); Environmental Protection Act 1986 (WA); Environmental Protection Regulation 2008 (Qld); Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic); Northern Territory Planning Scheme; Planning and Development Regulations 2008 (ACT); RPDC (2003); Town Planning Regulations 1967 (WA); Victorian Planning Provisions.

Some of the unique aspects of the jurisdictions’ approaches to referrals include:

· the referral provisions in New South Wales are contained in over 101 local and state statutory instruments, including a number of planning and non-planning Acts. The basis for referral of a development application varies with each of these instruments

· the Victorian Planning Provisions (VPP) establish the parameters for many of the referrals required in Victoria. The VPP contains a standard set of referral provisions that are common across all councils, but also provide discretion for local councils to include further referral requirements  

· Victoria is the only jurisdiction where applications of a specific type (subdivisions) are required to be referred. In Victoria, all subdivisions are referred to the relevant: water, drainage and sewerage authority; telecommunications authority; electricity supply and/or distribution authority; and the relevant gas supply authority

· Queensland and the ACT are the only jurisdictions to have some of their referral requirements included in a ‘code’

· South Australia is the only jurisdiction where the referral requirements are located solely in planning legislation — this makes the task of identifying the referral requirements for an application a very straightforward exercise

· in Western Australia and Tasmania, local councils need not refer applications which may affect environmental matters where they are decision makers for these environmental matters under their respective planning and environmental legislation

· in Western Australia, the key referral requirement is derived from local councils’ town planning schemes, most of which use the ‘Model Scheme Text’ contained in the Town Planning Regulations 1967 (WA): 
In considering an application for planning approval the local government may consult with any other statutory, public or planning authority it considers appropriate.

· the ACT, as noted above, prescribes a set of referral bodies for applications requiring assessment under its ‘impact track’. A more limited range of referrals are also required for those applications requiring assessment under the ACT’s ‘merit track’. (The impact and merit tracks are discussed in chapter 7 and appendix G.) 

Common to most jurisdictions is the requirement to refer a development application where it affects a prescribed matter (table  11.4) or where it relates to a prescribed action or activity (table 11.5). There is a subtle, but significant, difference between these two bases for requiring a referral. For example, reconfiguring a lot within 100 metres of an electrical substation (electricity infrastructure in table 11.4) — which would affect a prescribed matter — will require a referral in Queensland, but not in South Australia. In contrast, the construction of a substation (electricity infrastructure in table 11.5) — which is a prescribed activity — will require a referral in South Australia, but not in Queensland.

Table 11.

 SEQ Table \* ARABIC 4
Development assessment required to be referred — affects a prescribed matter, June 2010a
	Development relates to, has an effect on, or is in proximity to one or more of these matters:
	NSWb
	Vic
	Qldc
	WA
	SA
	Tas
	NT

	Aboriginal heritage
	(d
	
	
	
	
	
	

	Airports
	(
	
	(
	
	(
	
	

	Aquaculture 
	(d,e
	
	
	
	
	
	

	Bushfire areas
	(d
	(
	
	
	(
	
	

	Catchment areas
	(
	
	
	
	
	
	

	Coastal development
	(
	
	(
	
	(
	
	

	Developments in Central Business District (CBD)
	
	
	
	
	(h
	
	

	Endangered species (flora and/or fauna)
	(
	
	
	
	
	
	

	Electricity infrastructure
	
	(
	(
	
	
	
	

	Environment 
	(
	
	
	(
	(
	(
	(

	Heritage 
	(d
	
	(
	
	(
	(
	(

	Historic shipwrecks
	
	
	
	
	(
	
	

	Koala habitat
	(
	
	(
	
	
	
	

	Marine vegetation 
	(d
	
	(
	
	
	
	

	Mining
	(d
	
	
	
	(i
	
	

	Murray River and related areasf
	(
	
	
	
	(
	
	

	Occupational health and safetyg
	
	(
	
	
	
	
	

	Main roads/transport
	(d
	(
	(
	
	(
	
	

	Rain forests
	(
	
	
	
	
	
	

	Vegetation
	
	(
	(
	
	
	
	

	Water catchment area
	(
	(
	(
	
	
	
	

	Floodplain
	(
	(
	(
	
	
	
	

	Fish habitat
	(
	
	(
	
	
	
	

	Conservation estates
	(
	
	(j
	
	
	
	

	Community infrastructure
	
	
	(
	
	
	
	

	Wetlands
	(
	
	(
	
	
	
	

	Total number of matters
	20
	7
	14c
	1
	10
	2
	2


a The ACT has been excluded from this table as it does not require referral for prescribed matters. Rather, as outlined above, referrals are made to prescribed bodies depending on the type of assessment required.  b Based on referrals made in 2009-10 (Department of Planning (NSW) 2010), unless otherwise noted. A definitive schedule of all referral matters was not possible as it would require reference to over 200 local, regional and state environmental planning polices, as well as an array of non-planning legislation. c The matters listed here are based on legislation listed in the sources for this table. The Queensland Government (14 February 2011) advise that these sources alone do not capture the full scope of referrals required in Queensland.  d In order for the development to be carried out, it requires approval from a separate authority under the integrated development provisions of the Environmental Planning and Assessment Act 1979 (NSW).  e Consultation with Director-General of Primary Industries also required under SEPP 62 — Sustainable aquaculture.  f Including tributaries.  g Buildings where the end use will be affected by OHS regulations (for example, major hazard facilities).  h For developments of 10 000m2 in Regional Centre Zone and over 5 000m2 in District Centre Zone of Adelaide CBD.  i Development within an area zoned for mining.  j Including certain: protected forests and reserves; critical habitat areas; state forests and timber reserves;  marine parks;  recreation areas; and World Heritage listed areas.

Sources: Department of Planning (NSW) 2010; Development Regulations 2008 (SA); Environmental Management and Pollution Control Act 1994 (Tas); Environmental Planning and Assessment Act 1979 (NSW); Environmental Protection Act 1986 (WA); Environmental Protection Regulation 2008 (Qld); Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic); New South Wales Government, pers. comm., 17 January 2011; Northern Territory Planning Scheme; Planning and Development Regulations 2008 (ACT); RPDC (2003); Victorian Planning Provisions.

Jurisdictions, such as New South Wales and Queensland, which take an ‘integrated approach’ to their planning systems, typically have a broader range of prescribed matters (table 11.4) requiring referral than other jurisdictions with 20 matters in New South Wales and 14 in Queensland requiring referral, compared to: 10 matters in South Australia; 7 in Victoria; 2 in both Tasmania and the Northern Territory; and 1 in Western Australia.  

While developments affecting many of the matters listed in table 11.4 are not subject to referral in all jurisdictions, there may be approval processes outside of the planning system that proponents need to satisfy. For example, while developments affecting an aboriginal heritage site do not require referral in Western Australia, they may require approval outside the planning system under the Aboriginal Heritage Act 1972 (WA). Similarly, in Victoria, while developments affecting an aboriginal heritage area do not require referral, outside of the planning system they may require a Cultural Heritage Management Plan in Victoria under the Aboriginal Heritage Act 2006 (Vic). Needless to say, this complexity may make a system more difficult for business and citizens to access easily.

Of those jurisdictions requiring the referral of prescribed actions and activities (table 11.5), Queensland prescribes 55 such actions and activities, New South Wales 44, Victoria 37, South Australia 36 and Tasmania 25. There are a number of activities and actions, such as chemical works and milk/dairy processing, for which all jurisdictions listed in table 11.5 require a referral within the planning system. However, the jurisdictions differ in the thresholds for these activities and actions beyond which referral is required — table 11.6 provides some examples of these differences. 

Outside of the planning system, both Western Australia and the ACT require approval for activities/actions listed in table 11.6 under their respective environmental acts. Western Australia and ACT also apply different thresholds to the requirements for the activities/actions to those in table 11.6 — for example, milk process activities must meet or exceed a production capacity of 100 tonnes per year in Western Australia and a milking capacity of 800 animals per day in the ACT before they require approval.

Table 11.

 SEQ Table \* ARABIC 5
Development assessment required to be referred — prescribed action or activity,a June 2010

	
	NSW
	Vic
	Qldb
	SA
	Tas

	Abrasive blasting
	
	
	
	
	

	Advertising and signage (erection of)
	
	(
	
	(
	

	Affordable housing (construction of)
	
	
	
	(
	

	Agricultural processing
	(c
	
	
	
	

	Airport land (change of use)
	
	
	(
	
	

	Alcohol production
	
	
	
	
	

	Aquaculture
	(c
	
	(
	(
	

	Asphalt/bitumen plant
	
	(
	
	
	(

	Battery manufacturing and/or recycling
	
	
	(
	
	

	Boat maintenance and repair
	
	
	(
	
	

	Bottling and canning
	
	
	(
	
	

	Brewing, distilling or winery
	(c
	
	(
	(
	(

	Carbon sequestration (including greenhouse gas sequestration)
	
	(
	
	
	

	Cement or lime works
	(c
	(
	(
	(
	(

	Ceramic works
	(c
	
	(
	(
	(

	Chemical production
	(c 
	(
	(
	(
	(

	Chemical storage
	(c
	(
	(
	(
	(

	Child care centres
	
	
	(
	
	

	Coal works and/or handling
	(c
	(
	
	(
	(

	Coke production
	
	
	
	
	

	Composting
	(c
	(
	(
	
	

	Concrete works
	(c
	
	
	(
	

	Container cleaning and/or reconditioning
	(c
	(
	(
	
	

	Contaminated soil treatment (including for acid sulphate soils)
	(c
	(
	(
	
	

	Crematoria (construction)
	
	
	
	(
	

	Dam (construction of or work on)
	(c 
	
	(
	(
	

	Disabled persons (accommodation)
	(
	
	
	
	

	Dredging
	(c
	
	(
	
	

	Electricity generation
	(c
	(
	(
	
	

	Electricity infrastructure (construction)
	
	
	
	(
	

	Emergency services facility
	
	(
	
	
	

	Energy recovery
	(c
	(
	
	
	

	Engineering (including boiler making) 
	
	
	
	
	

	Fire safety systems (where a building includes certain systems)
	
	
	(d
	
	

	Food/livestock processing (including milk/dairy processing)
	(c
	(
	(
	(
	(

	Fuel burning
	
	(
	
	
	(

	Glass or glass fibre manufacturing
	
	
	(
	
	

	Higher risk personal appearance services
	
	
	(f
	
	

	Gaming activities
	
	
	
	(
	


(Continued next page)

Table 11.5
(continued)
	
	NSW
	Vic
	Qldb
	SA
	Tas

	Geothermal energy extraction
	
	(
	
	
	

	Glass works
	
	
	
	
	

	Helicopter use
	(c
	
	
	
	

	Irrigated agriculture
	(c
	
	
	
	

	Livestock intensive activities
	(c
	(
	
	(
	

	Logging
	(c
	
	
	
	

	Major hazard facilities (change of use)
	
	
	(
	
	

	Manufacturing
	
	
	
	(
	

	Marina and boat repairs
	(c
	
	
	(
	

	Metallurgical activities
	(c
	(
	(
	(
	(

	Mine (construction of or work on)
	(c
	
	(
	
	

	Mineral processing
	(c
	
	(
	
	(

	Mining
	(c
	(
	
	
	(

	Motor vehicle workshop
	
	
	(
	
	

	Mushroom growing substrate manufacture
	
	
	(
	
	

	Oil or gas production and/or refining
	
	(
	(
	
	

	Paper or pulp production
	(c
	(
	(
	(
	(

	Pastoral workers accommodation
	
	
	(
	
	

	Petroleum or fuel production
	(c
	
	
	(
	(

	Plaster manufacturing
	
	
	(
	
	

	Plastics manufacture
	
	
	(
	
	

	Port land (change of use)
	
	
	(
	
	

	Printing, packaging and visual communications
	(c
	(
	(
	
	

	Private hospital (or day hospital)
	
	
	(
	
	

	Quarries
	(c
	(
	(
	(
	(

	Railway systems activities
	(c
	
	
	(
	

	Removal of any building
	
	
	(f
	
	

	Rendering 
	
	(
	
	(
	(

	Residential care buildingse
	
	
	(
	
	

	Resource recovery
	(c
	
	
	
	(

	Retail meat premises
	
	
	(
	
	

	Road construction (including road tunnels)
	(c
	(
	(
	
	

	Senior citizens (accommodation)
	(
	
	
	
	

	Sewage treatment
	(c
	(
	(
	(
	

	Spray painting
	
	
	(
	
	

	Sterilisation activities (equipment)
	(c
	
	
	
	

	Storage and/or shipping (bulk)
	(c
	(
	(
	(
	

	Surface coating
	
	(
	(
	(
	

	Tanneries or fellmongeries
	
	(
	(
	(
	(

	Textile bleaching, dyeing and/or manufacture
	
	(
	(
	
	(


(Continued next page)

Table 11.5
(continued)
	
	NSW
	Vic
	Qldb
	SA
	Tas

	Tyre manufacturing and/or recycling
	
	
	(
	
	

	Vehicle production
	
	
	
	(
	

	Waste disposal and/or storage
	(c
	(
	(
	(
	(

	Waste producing activities (including emissions discharge)
	
	(
	
	(
	

	Waste transport
	(c
	(
	(
	(
	(

	Waste treatment or recycling
	
	(
	(
	(
	(

	Water supply or drainage (construction of)
	(c
	
	
	
	

	Water treatment and/or desalination plant
	
	(
	(
	
	

	Windfarm 
	
	
	
	(
	(

	Wood or timber milling or processing
	(c
	(
	(
	(
	(

	Wood preservation
	(c
	(
	(
	
	(

	Woodchip mills
	
	
	(
	
	(

	Wool scouring or wool carbonising works
	
	
	
	(
	(

	Workplace area less than 2.3m2
	
	
	(
	
	

	Total number of activities or actions
	44
	37
	55b
	36
	25


a Western Australia, the Northern Territory and the ACT have been excluded from this table as they do not have any referral requirements that are based on either the activity for which the development site will ultimately be used or an action that will occur in completing the development.  b The matters listed here are based on legislation listed in the sources for this table. The Queensland Government (14 February 2011) advise that these sources alone do not capture the full scope of referrals required in Queensland.  c In order for the development to be carried out, it requires approval from an additional authority under the integrated development provisions of the Environmental Planning and Assessment Act 1979 (NSW).  d There are also referral requirements for budget accommodation buildings which require fire safety systems.  e A residential care building exists where 10% or more of persons residing there need physical assistance in conducting their daily activities and to evacuate the building during an emergency.  f Local council is the concurrence authority.  

Sources: Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic); Development Regulations 2008 (SA); Environmental Planning and Assessment Act 1979 (NSW); Environmental Management and Pollution Control Act 1994 (Tas); Environmental Protection Regulation 2008 (Qld); Victorian Planning Provisions; Queensland Development Code.
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Thresholds for prescribed actions or activities requiring referral for a development assessment, 2009-10

Selected examples

	
	Chemical works
	Brewing, distilling or winery
	Milk/dairy processing

	NSW
	Production capacity: > 1–5 000 tonnes per year (depending on the chemical)a
	Production capacity: > 30 tonnes of alcohol (or alcoholic products) per day; 
or > 10 000 tonnes of alcohol (or alcoholic products) per year
	Processing capacity: > 30 000 tonnes of dairy products per year

	Vic
	Production capacity: > 2 000 tonnes per year of chemical products
	nrr
	Production capacity: > 200 tonnes per year of product(s) 

	Qld
	Producing: > 200 m3 of coating, food additives, industrial polish, sealant, synthetic dye, pigment, ink, adhesives or paint in a year; or

Producing: > 200 m3 of chemicals a year; or

Using: > 200 tonnes of chemicals as feedstock in a year
	Producing: > 1 000 000 litres of alcoholic beverages per year
	Manufacturing or processing: > 200 tonnes of dairy products per year



	SA
	For prescribed substancesb production capacity: > 100 tonnes per year
For salt production: production capacity: >5 000 tonnes per yearc
	For breweries: production capacity: > 5 000 litres per dayc

For wineriesd > 500 tonnes grapes (or other produce) processed per year
	Processing capacity: > 5 000 000 litres of milk per year

	Tas
	For prescribed substancesb production capacity: >200 tonnes per year
	Capacity to consume >100 kilolitres of water in 8 hours
	Processing capacity: > 3 000 litres of milk per 8 hours


nrr no referral requirement.  a Applies across a range of 20 chemical products. Referral is required for any quantity of explosives.  b For inorganic chemicals, including sulphuric acid, inorganic fertilisers, sodium silicate, lime or other calcium compound, petrochemical products.  c Applies only to beer production.  d A threshold of 50 tonnes of grapes (or other produce) applies to areas within the Mount Lofty Ranges Water Protection Area.  

Sources: Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic); Development Regulations 2008 (SA); Environmental Planning and Assessment Regulation 2000 (NSW); Environmental Management and Pollution Control Act 1994 (Tas); Environmental Protection Regulation 2008 (Qld); Victorian Planning Provisions, Queensland Development Code.

Before a development application requires referral, it must first require approval under the planning system and it must also breach a referral trigger. In practice, the combination of planning approval requirements and the nature of development taking place in individual jurisdictions can lead to outcomes that would not be foreseen based on the referral requirements detailed above. For example (as detailed in chapter 7) in 2009-10, 28 per cent of development applications in Queensland and 27 per cent of development applications in Victoria were referred compared to just 7 per cent of applications in New South Wales.

Timeframes for bodies to respond to referrals

New South Wales, Victoria, Queensland, South Australia and the ACT have all established timeframes in which referral bodies must respond to referrals (table 11.7). Of these jurisdictions, the ACT is unique in not allowing referral bodies scope to ‘stop the clock’; a body’s support for an application is assumed if no response is received within the statutory timeframe (that is, there is ‘deemed consent’). In Queensland, if a referral body does not provide a response to a referral within the statutory timeframe, the person assessing the development application may proceed with the assessment as if that referral body had supported the application and had no requirements.

Aside from referrals made at the discretion of local councils, the only matters formally requiring referral in Western Australia are environmental matters for which the Environmental Protection Authority of Western Australia (EPA (WA)) has 28 days in which to decide whether to assess any matters referred to it. However, the EPA (WA) is not time bound in its decision making where it chooses to make an assessment. 

Statutory timeframes for referrals are an important inducement to encourage coordination and cooperation within and across levels of government. In Western Australia, for example, where there are no statutory timeframes around referrals, the time taken to action referrals can be a cause of friction. For example

The City [of Armadale] attempts to expedite development applications well within the 60 day approval period established under its town planning scheme… However, where referral to other agencies is required the City encounters the following issues:

• Swan River Trust – Minor developments can take months for the SRT to determine…
• DEC [Department of Environment and Conservation] – The slowest of all referrals and their response is very generic requiring local government to assess against DEC policies… (City of Armadale 2009, p. 3)

and

… If the City [of Swan] is required under legislation to refer to government agencies then the response should be more timely and effective. (City of Swan 2009, p. 4)

The Urban Development Institute of Australia specifically called for statutory time frames to be imposed on referral bodies, as is the case for local councils:

There are benchmarked assessment timeframe targets that apply at a local government level, yet are not enforced on state government agencies. This is where a significant degree of process friction is generated in the development process and is amplified by the fact that a number of the agencies interact with the planning process on a single issues basis, rather than holistically. In this regard, applications are often stalled in the system as issues that are ancillary to the overall consideration of a proposal are addressed in great detail, pursuant to the request of a Government agency or department that is not responsible for the ultimate assessment determination of a project. (sub. 53, p. 5)

Table 11.
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Timeframes for referrals, 2009-10

	
	Timeframe within which decision is to be made by referral body 
	Ability for referral body to ‘stop the clock’
	Circumstances where the referral body can stop the clock

	NSW
	40 days of receiving application; or
21 days of receiving submissions (if application is publicly exhibited)
	Yes
	To request more informationa

	Vic
	28 days
	Yes
	To request more informationb

	Qld
	10 daysc (can be extended if applicant gives written agreement)
	Limited—both in extent and applicationd
	To request more information

	WA
	nse
	na
	na

	SA
	4–8 weeks (depending on nature of referral)
	Yes
	To request more information

	Tas
	ns
	na
	na

	ACT
	15 working daysc
	No
	na

	NT
	ns
	na
	na


na not applicable.  ns not specified.  a Information request must be made within 25 days of receiving request.  b Information request must be made within 21 days of receiving request.  c If a referral body does not provide advice within this time, the body is taken to support the application (that is, there is ‘deemed consent’).  d The referral body may (one time) request an extension to the information request period of no more than 10 business days (with extension only if the applicant gives written agreement). If there is no agreement from the applicant, the assessment must continue in accordance with the original statutory timeframes.  e The EPA (WA) has 28 days to decide whether to assess any matters referred to it, but is not time bound in its decision making where it chooses to make an assessment.
Sources: Development Regulations 2008 (SA); Department of Planning (NSW) 2010; Environmental Planning and Assessment Act 1979 (NSW); Environmental Protection Act 1986 (WA); Planning and Development Regulations 2008 (ACT); Planning and Environment Regulations 2005 (Vic); RPDC (2003); Standing Committee on State Development (NSW) (2009); Sustainable Planning Act 2009 (Qld); Town Planning Regulations 1967 (WA).

Timeliness and effectiveness of the involvement of the referral bodies
There is scant comparable evidence as to the timeliness and effectiveness of the involvement of the bodies in actioning referrals. Taking the environment bodies as an example, and notwithstanding their ability to use ‘stop the clock’ provisions, it would seem that the processes are working well in most jurisdictions:

· in New South Wales in the 6 months to 31 December 2009, the Department of Environment, Climate Change and Water processed a total of 75 referrals with a ‘net average processing time’ of 21 days (Department of Planning (NSW) 2010)
· in Queensland in 2009‑10, Queensland’s Department of Environment and Resource Management assessed 100 per cent of concurrence applications within statutory timeframes (Department of Environment and Resource Management (Qld) 2010)

· in South Australia in 2009-10, 96 per cent of the 364 planning referrals assessed by the EPA (SA) were completed within statutory time frames (EPA (SA) 2010). 

Conditions attached to referral decisions
The City of Swan (2009, p. 4) has noted responses from referral bodies can often be:

…generic and lack commitment, simply referring the City to policy only. The response is not site or application specific. 

Similar sentiments were expressed during consultations for this study by planning decision makers across most jurisdictions. Further, planning authorities were frustrated by conditions attached to referral decisions such as ‘work is to be completed to the satisfaction of [the referral body]’. The subjective nature of such conditions make them problematic for planning authorities to enforce and for developers to comply with. 

On the other hand, a number of referral bodies raised issues with the Commission in relation to planning authorities amending their conditions or ignoring their advice in issuing the final approval for a development application.

The Commission was advised of efforts in a number of jurisdictions, but most notably Western Australia, to improve the coordination between planning authorities and referral bodies. These efforts include:

· drafting mutually agreed, clear and concise pro-forma conditions (‘model conditions’) that address recurring referral body requirements 

· having memoranda of understanding between referral bodies and planning authorities regarding what advice will be provided by referral bodies, how that advice will be dealt with by planning authorities and/or how conditions will be included in development application approvals.
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Leading practice approaches to address state and territory coordination issues

Some leading practice approaches are apparent from the comparison of state and territory referral requirements and practices. These include:

· input and advice sought from relevant non-planning agencies during the development of strategic plans and in higher-order planning processes
· South Australia’s approach of having referral requirements collectively detailed and located in only ‘one place’ (the Development Regulations 2008 (SA))

· uniform treatment of public and privately owned major infrastructure providers in terms of referral body status

· applying binding timeframes, with limited ‘stop the clock’ provisions, to the decisions made by referral bodies
· treating the failure of an agency to meet the referral time limit as a deemed approval from the referral agency as currently adopted by Queensland and the ACT

· having clear and concise pro-forma development approval conditions (‘model conditions’) to be used by referral bodies which have been mutually agreed with planning authorities 

· having memoranda of understanding between referral bodies and planning authorities regarding what advice will be provided by referral bodies, how that advice will be dealt with by planning authorities and/or how conditions will be included in development application approvals.

�	Similar issues were raised with the Commission in its consultations in Tasmania.


�	Referrals is used as a generic term in this chapter to capture both ‘concurrences’ and ‘general referrals’. In simple terms, a ‘concurrence’ is a requirement that the planning authority obtain the agreement of the relevant state/territory department or agency before approving a development application. A referral requirement, on the other hand, compels a planning authority to obtain the input of the relevant state/territory department or agency but the planning authority is not bound to follow that advice and may be able to approve a development without a response or support from the referral agency. 


�	The agencies include ACTEW Corporation Limited; ActewAGL Distribution; the conservator of flora and fauna; the emergency services commissioner; the Environment Protection Authority; the Heritage Council (Heritage ACT); the chief executives responsible for health policy and municipal services. 


�	ACTPLA noted that it has the power to make a decision in relation to a development application that may go against the advice of a referral entity. It is are, however, obliged to have regard to the advice of a referral entity and is unlikely to go against this advice in circumstances of public risk or issues that might give rise to possible litigation. In this respect referral entities do not have a development assessment concurrence role in the ACT, but can request (not require) conditions of approval.


�	In Queensland, the relevant code is the Queensland Development Code. In the ACT, the Territory Plan’s development codes contain a number of policies providing that certain matters (e.g. heritage, noise, or utilities matters) will be referred to certain organisations (e.g. the Heritage Council, the relevant government agency, or utility network providers).
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