	
	


	
	



8
Competition and retail markets
	Key points

· The impacts of land use planning (including zoning and activity centres policies) on competition are evident through restrictions on business entry and by allowing businesses to constrain the activities of their competitors by gaming objection and appeal provisions. 

· Planning restrictions on the types of commercial developments allowed in particular locations are generally aimed at improving amenity for the community. However, they also limit the number, size, operating model and product mix of businesses and thus restrict competition. For example:

· councils in Victoria and Queensland refused the most DAs on the basis that they were considered unsuitable at the proposed location, given activity centre policies 

· prescriptive zones and complex use conditions (such as floor space caps) appear particularly restrictive in Victoria, ACT and Western Australia

· some New South Wales council plans include highly prescriptive descriptions of businesses allowed in particular zones.

· Councils in Queensland, New South Wales and South Australia were more likely than other jurisdictions to give major consideration to impacts of proposed developments on the viability of existing businesses and/or centres. Restrictions aimed at protecting existing businesses are unnecessary and unjustifiably restrict competition. Those aimed at preserving centres may be justified if they produce a net benefit overall and are considered prior to the DA stage.

· Where planning and zoning systems are inflexible, business entry or expansion may require complex DA processes or land rezoning. Planning systems in these areas tend to impose business-specific modifications which create uncertainty, and are inefficient and anti-competitive. New South Wales and ACT seem more susceptible to this approach than other states or territories.

· In most jurisdictions, there is considerable scope for businesses to use planning criteria as a basis for objecting to developments and/or appealing DA decisions, to the disadvantage of competing businesses. In this regard, Victoria and Tasmania provide the broadest scope for third party appeals.

· Changes to planning and zoning systems which could improve competition include: 
· reductions in the prescriptiveness of zones and allowable uses therein
· facilitation of more ‘as-of-right’ development processes
· elimination of impacts on the viability of existing businesses as a consideration for DA and rezoning approval
· consideration of impacts on the viability of centres only during the metropolitan and strategic planning stages
· clear guidelines on alternative assessment paths, and
· disincentives for gaming of third party appeals.


The terms of reference require the Commission to assess how planning and zoning regulations and their implementation unjustifiably restrict competition. The Commission has also been asked to report on best practice approaches which might be used to support competition, including: measures to prevent the ‘gaming’ of appeals processes and ways to eliminate any unnecessary or unjustifiable protections for existing businesses from new and innovative competitors. Each of these aspects is addressed in this chapter. In contrast to other parts of this report which have broad relevance to most or all urban land uses, the competition issues associated with planning and zoning systems have arisen primarily in the context of retail land uses (ACCC 2008; PC 2008). Much of the analysis in this chapter (and appendix H) is therefore focused on competition between retail land uses but, where relevant, reference is also made to other commercial uses of urban land. 

This chapter first describes what is meant by a competitive market in a highly regulated environment and then outlines a range of different ways in which planning and zoning can impact on competition and the efficiency of market outcomes (sections 8.1 and 8.2). Barriers to business entry and operation imposed by plans are then examined, followed by a discussion of some specific issues faced by particular retail groups (sections 8.3 and 8.4). Barriers presented by government implementation of plans are outlined and business gaming of planning systems is discussed (sections 8.5 and 8.6). Finally, the chapter concludes by highlighting those practices which unjustifiably restrict competition and those which may be considered leading practices and support competition. 
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Competition and regulation

With a finite supply of land for development, competition in urban land use is about the ease with which land can be moved between different activities in response to market conditions. Competition is generally considered desirable because, in its ‘perfect’ state, competition delivers an allocation of land between alternative possible uses which maximises the net value of that land to current (and future) society. With a competitive and efficient allocation of land between uses, there is potential for flow-on benefits such as an efficient allocation of labour and other inputs between productive uses of land and lower prices for output (such as housing or retail goods and services) from businesses using that land. 
However, on its own, competition between land uses is unlikely to deliver an outcome that could be considered optimal for society as a whole — in fact, competition could deliver some very undesirable outcomes (such as congestion and ‘concrete jungles’). As discussed in chapter 2, the existence of factors such as non-market costs and benefits (for example, pollution or the amenity of green space) associated with particular activities means that some form of land planning and zoning is required to achieve a socially more desirable outcome than that which a competitive market alone would deliver.
 The resulting outcome would (ideally) be a socially optimal allocation of land across the different land uses combined with the greatest possible competition amongst businesses to buy and use land to deliver an optimal mix of activities consistent with the zoned land use. 

A planning and zoning system is most likely to represent leading practice in delivering competitive market outcomes if it enables (or does not prevent the market from delivering):

· a large number of appropriately zoned sites,
 the differences between these sites is known by all potential market participants (for example, because appropriate uses for sites have already been decided with the relevant communities in broad terms at the planning stage), and the owners of the sites had an insignificant share of the overall market for such sites;
· a large number of potentially competing developers/uses
 for a given site, each with an equal opportunity to compete for site ownership and an insignificant share of the overall market for such sites;
· each potential user has an equal opportunity to have a development proposal considered and approved, and to utilise a site (subject to development control and building regulations) in a manner that optimises that user’s net return from the site (this also requires that area plans and aspects such as rezoning, development assessment processes and allowable site uses are known and clear to all, and are not open to manipulation or reinterpretation by either market participants or regulators when developments are proposed). 
However, in reality, there will be degrees of competitiveness and the key issue is whether any of the planning barriers which exist prevent the ready entry or exit of market participants beyond that consistent with achieving planning objectives. For the purposes of this chapter, the focus is on identifying such unjustifiable regulatory barriers to market entry (particularly regulatory barriers in retail markets), including unnecessary limitations on the ways in which businesses can use their land and evidence of differential treatment of businesses in the implementation of planning and zoning requirements. 
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Impacts of planning on competition and efficiency

The impacts of land use planning on competition (including the zoning and activity centres policies outlined in chapter 4 and discussed further in section 8.3) will be mixed and broadly dependent on the extent to which location choices are restricted. Consequent impacts on businesses will be related to the extent to which businesses want to occupy restricted locations and the higher returns thus denied them (box 8.1). Competitiveness will also be affected by the capacity for businesses to game the system in order to gain a competitive advantage over other businesses (section 8.6).  

While location restrictions exist to varying degrees for all types of businesses, the impacts may be more acute for those businesses (such as retail, ports or tourism) that are particularly reliant on a given location for their customer base, compared with other activities which may be less location dependent (such as commercial offices and some manufacturing). The benefits of a given location may be such that businesses seek to locate there as their preferred choice for example, by advocating a site rezoning in order to remove the restriction established by planning and zoning regulations. 
Do not delete this return as it gives space between the box and what precedes it.
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Business choice of location

	There are economic incentives for some businesses to cluster together and for others to choose locations which are on the periphery of town centres. These incentives exist, and are modified to varying extent, by restrictive zoning and centres policies and can be sufficiently rewarding that businesses attempt to locate according to their preferred choice (for example, through rezoning applications) even when these choices are heavily restricted by regulations.

On the consumer side, firms cluster to attract customers who want to minimise search and travel costs (a high concentration of stores increases the consumer’s likelihood of finding their desired product); to provide credibility on lower prices; to benefit from the marketing or reputation of other businesses; and because consumer location is concentrated in residential zones. Clustering can therefore increase sales for firms in the cluster. On the production side, firms cluster to decrease labour and other input costs (eg: associated with a parent company or supplier); attract trained workers; or to learn from other firms. These advantages of increased demand and decreased costs encourage firms to cluster by choice. 

The attraction of clustering is, however, mitigated by the potential for more intense price competition in the proximity of rival firms. Any increase in sales and reduction in costs must dominate the reduction in prices, for firms to gain more from clustering than from stand alone operations. 

The extent of clustering depends in part on the ability of firms to differentiate products. Sellers with more ability to differentiate their products may enjoy the benefits of agglomeration without competing too intensely on price and therefore be more likely to cluster. Restaurants, for example, have potential for product differentiation on menu, ambience and waiting times. Similarly, bars have considerable ability to differentiate their products and may get spillover benefits from proximity to rivals if consumers enjoy visiting multiple bars in one evening. At the other end of the spectrum are liquor stores, which sell the same high volume products. Product differentiation can also be achieved by a necessity to visually and/or physically inspect products prior to purchase (for example, shoes). The relative value and frequency of the purchase (for example, cars or furniture) can also influence the value of search/information to consumers, their willingness to travel to particular locations and consequently, the incentives for particular sellers to cluster. 

However, greater product differentiation can also give stand-alone firms more local market power and may increase their incentives to locate on the periphery of a town centre rather than cluster. Fischer and Harrington (1996) note that a profitable strategy for a periphery firm can be to build a large store and stock many items and sell multiple brands to reduce consumer search costs and raise the prices that they are able to charge. Land prices and rents on the periphery are usually much lower than in a town centre and this can be major attraction for locating on the periphery.

Of course, the lower costs can be so attractive that many firms may choose to be on the periphery, and this creates another cluster so that competition increases and prices decrease. 

Which of these effects dominates will determine the extent to which there is business demand for more commercial land on the periphery of urban areas. For example, Zhu and Singh (2007) find that for Walmart, Target and Kmart, there are strong returns to spatial separation (not clustering) — each firm exerts a negative impact on others when in close proximity but the effect diminishes with distance to rivals.

	Sources: Ridley et al. 2010; Konishi 2005; Picone et al. (2009); Fischer and Harrington (1996)

	

	


On the one hand, restrictive zoning and spatial concentration of businesses into centres can act to constrain competition in the following ways:

1. Reduce the number of businesses in a given area

When the area available for a particular type of business is restricted by zoning and/or other prescriptive planning provisions, unless these businesses change their operating model to allow them to occupy a physically smaller site, there will be fewer businesses than would otherwise be the case (Ridley et al. 2010). At the extreme, it would be possible to end up with monopoly suppliers (with potential for higher prices) for some products in highly restricted zones. A limited number of sites means that for a given business exit rate, there is reduced scope for entry of new businesses to that area. 
The associated ‘scarcity’ of sites also increases the cost of these sites (either to purchase or rent), which in itself can act as a barrier to entry.
2. Reduce the diversity of products and business types

Reduced scope for new entrants, combined with potentially smaller business sites in activity centres, may result in less diversity in products offered by each individual business (if they only have the physical capacity to carry the highest margin items) and/or less diversity in the types of businesses which are able to open up in that centre (Satterthwaite 1979 in Ridley et al. 2010).

Scope for large operations may also be reduced in some locations and result in stores that are smaller than both consumers and sellers prefer (Smith 2006). Fels, Beare, Szakiel (2006, p. 65) assert that in Sydney, ‘…zoning regulations are impeding the development of these retail services, forcing them to locate in less than optimal sites, or reducing the scale on which they are able to operate’.

3. Result in longer travel distances from consumers to sellers

Restriction of businesses to particular parts of a city (such as, in activity centres) may mean that in general, these businesses are located at a greater distance from residential areas than would otherwise be the case. With greater distances comes higher travel costs for consumers and need for more public transport infrastructure.
4. Increase the cost of appropriately zoned land

Zoning can increase (or decrease) the value of land (and therefore the amount businesses are prepared to pay for it) by reducing (or raising) non-market costs (such as pollution and congestion) that are associated with some land uses. However, a reduced number of appropriately zoned sites for business will also necessarily raise the price which businesses need to pay in order to secure such a site.
 That is, a zone which restricts the number of sites can give land owners market power to increase land/rental prices. It is virtually impossible to discern whether the impacts of zoning on property prices come from the successful internalisation of externalities or from the effects of a restricted supply of appropriately zoned land (Giertz 1977). Either way, these higher land prices could be expected to be passed through to final product prices. Variability in land prices in different zones is discussed further in chapter 5.
On the other hand, to the extent that restrictive zoning and centres policies locate sellers closer than they would otherwise choose (Ridley et al. 2010), these policies may improve competition in the following ways:

5. Reduce consumer search costs
With businesses clustered together in activity centres, it is potentially less costly for consumers to search for desired items and compare products and firms (this equally applies to businesses which rely on the output or services produced by other businesses and to employees moving between positions). A cost-benefit analysis of Melbourne 2030 in 2008 noted that: ‘the net community benefit generated by a strong centres policy are indeed substantial ... much of this benefit is tied to successful intensification of employment and residential activity around major centres’ (sub. 15, p. 10). The NSW Department of Urban Affairs and Planning and Transport 2001 (p. 6) noted that ‘Retail proposals should be accommodated in centres to allow choice and free pedestrian movement.’ 

6. Lower product prices and improve quality

Greater clustering of businesses in centres raises the potential for more intense competition on prices, product quality and service between similar businesses. The NSW Government’s Metropolitan Strategy describes centres as ‘encouraging collaboration, healthy competition and innovation amongst businesses from clustering ...’ (City of Sydney, sub. 15, p.3). As consumers are able to more readily compare business offerings and have more information about the reputation of a given seller, demand becomes more responsive and prices fall (Satterthwaite 1979 in Ridley et al. 2010). 

The ACCC (2008) investigated the impact of proximity of competitors on the pricing behaviour of the two dominant supermarket chains (Woolworths and Coles) and reported that prices at the major supermarkets were lower when a competitor is located nearby:

· consumers shopping at a Woolworths store with an Aldi or Coles within 1 km paid prices that were on average around 0.7 per cent lower than the prices paid by consumers at a Woolworths store without an Aldi or Coles within 5 km

· consumers shopping at a Coles store with an Aldi (or Woolworths) within 1 km paid prices that were on average around 0.8 (or 1.4) per cent lower than the prices paid by consumers at a Coles store without an Aldi (or Woolworths) within 5 km.
Lower prices may deter some sellers (or induce less entry) so that those sellers remaining in centres serve more customers (assuming a fixed total number of customers). Ridley et al. (2010) noted that with fewer sellers, prices would rise somewhat but nevertheless the clustering of sellers could be expected to result in prices that are lower than in the absence of zoning restrictions. The exception to this could be if zoning is so restrictive that there are monopoly or near-monopoly suppliers charging a premium for their products. The ACCC, for example, found that small grocery retailers (which are typically located in areas where activity centres policies permit, at most, only one small supermarket) are not forced to compete on price with larger supermarket chains and are therefore able to pass on the higher prices of their wholesale supplier to consumers (ACCC 2008). Griffith and Harmgart (2008) similarly found that restrictive planning regimes in parts of the United Kingdom were associated with small but significant increases in food prices.
7. Reduce non-market costs of development
A reduction in non-market costs of business location decisions for a city’s residents — such as reduced traffic congestion, noise and pollution in residential areas — is often a key consideration in the grouping of businesses into activity centres. It could be expected that by grouping similar activities together in an urban area, any detrimental impacts may be reduced, or at least contained. Similarly, businesses located separately to residential areas may be less constrained in terms of operating hours, noise levels, traffic movement and parking availability — this potentially improves their ability to compete with other businesses.
8. Allow for more focused funding and use of infrastructure
Zoning and activity centres policies in most jurisdictions cite the potential for the grouping of common land uses to allow for a more focused allocation of infrastructure investment and more efficient use of public infrastructure by the community. The City of Sydney considers that ‘centralising major retail anchors in centres supports small businesses ... provides certainty for proponents and residents about where retail and business will be located ... allows effective investment in infrastructure.’ (sub. 15, p.3) Similarly, the South East Queensland (SEQ) Regional Plan states that out-of-centre development can ‘…detract from economic growth by diluting public and private investment in centre-related activities, facilities and infrastructure’ (Department of Infrastructure and Planning (Qld) 2009b, p.96). The use of planning policy to facilitate infrastructure provision is discussed further in chapter 5.

The potentially mixed impact of restrictive zoning and centres policy on businesses means that the competition effects of such policies cannot be generalised and should be considered on a case-by-case basis. That is, greater clustering of businesses through zoning may provide social benefits, increase the competitiveness of local market outcomes and offset the disadvantages of having a smaller number of businesses to compete with each other, up to a point. The point at which zoning and/or centres policy becomes so restrictive that a reduction in the number of competing businesses offsets the benefits of clustering of these businesses, will vary on a case-by-case basis. Furthermore, and contrary to the position advanced by some to the Commission during consultations, it is not clear that restrictive zoning policies would necessarily provide benefits to incumbent businesses over potential new entrants. The potential for higher land costs and more price competition associated with clustering in activity centres, for example, may mean that activity centres are a viable location for only the more efficient operators.  

Finally, while restrictive centres policies may be used to encourage more focused infrastructure investment, this will not necessarily translate into infrastructure being fully utilised at a government’s preferred development locations. Furthermore, the costs of providing such infrastructure (see chapter 5) may fall to the businesses seeking to occupy the activity centre, which may act as an economic (though not a legal) barrier to business entry into the centre.
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Barriers to business entry and operation imposed by planning and zoning

As discussed in earlier chapters (particularly chapter 4), the type, number and location of businesses across an urban area are necessarily limited by planning and zoning policies. At a broad level, activity centre and zoning policies in each jurisdiction limit the possible locations for particular types of activities in urban areas. These policies are supplemented in all jurisdictions by a range of other measures which act as barriers to market entry including regulations on business size and type, and consideration during development assessments of the extent to which new businesses are permitted to impact on existing activities. These restrictions on activities which can use particular land sites occur on both a broad scale (for example, residential vs commercial vs industrial vs greenspace) and on a narrow scale (for example, single dwelling vs multi-unit high rise, and convenience stores vs full-line supermarkets).

Activity centres policies and restrictive zoning

One aspect of planning policies which can particularly impact on the competitiveness of commercial activities is the creation and enforcement of activity centres. Activity centres are important for competition because, by their purpose, this is where most businesses locate within an urban area. The definition and identification of centres in each jurisdiction can directly affect the competitiveness of businesses by controlling the number, scope and location of allowable activities. 

By their nature, activity centre policies prescribe which broad activities (such as residential, retail, commercial and industrial activities) are permitted in the core of centres as compared with on the periphery or outside. The hierarchy of activity centres generally establishes the type and size of activities which are encouraged or allowed to locate in each level of centre. 

· Larger regional type centres are typically promoted as locations for larger floorspace activities which service a wide population. While there is usually no limit on the number of large scale businesses which can operate in these centres, large format businesses typically face other non-regulatory barriers to entry, such as the need for site amalgamation. 

· At the other extreme, local or neighbourhood type centres are promoted as destinations for small scale commercial or retail activities and there are sometimes maximum floorspace restrictions to prevent larger businesses from establishing therein. 

While development and enforcement of a hierarchy of centres is often on the basis of ensuring adequate public infrastructure and transport links, the Institute of Public Affairs claims that application of restraints presented by activity centres policies ‘have become the means by which shops and shopping centres are protected from competition.’ (sub. 35, p.10) 

Adoption of activity centre policies

Governments in all jurisdictions (except Northern Territory) reported implementing an activity centres approach as part of their planning and DA processes (PC survey of state and territory planning agencies (2010, unpublished)). Chapter 4 detailed the broad activities groups allowed in different localities in each jurisdiction. Some centres policies go further to restrict the types of activities (such as large format retailers) within these broad groups which are allowed in different parts of an urban area.
There is also considerable variation between jurisdictions in the extent to which centres policies pose a barrier to ‘out-of-centre’ development (usually of commercial activity) and thereby limit competition and control the availability of new centres (table 8.1).
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State and territory policies on out-of-centre activity
	Jurisdiction
	Stated approach

	NSW
	· out-of-centre development is actively discouraged in Sydney (Department of Planning (NSW) 2005, p. 104)
· activity to be focussed ‘in accessible centres and limiting out-of-centre commercial development’ (Department of Planning (NSW) 2010f).

	Vic
	· stand-alone uses and industrial estates, for example, do not constitute activity centres (Department of Infrastructure (Vic) 2002)
· ‘proposals or expansion of single use retail, commercial and recreational facilities outside activity centres are discouraged by giving preference to locations in or on the border of an activity centre.’ (Victorian councils’ adoption of the State Planning Policy Framework (clause 12)) 

· out-of-centre proposals are considered where the proposed use or development is of net benefit to the community

	Qld
	· exclude out-of-centre development that would detrimentally impact on activity centres (Department of Infrastructure and Planning (Qld) 2010c).

	WA
	· the responsible authority should not support activity centre or other structure plans, scheme amendments or development proposals that are likely to:  ‘undermine the activity centre hierarchy or the policy objectives’ (WA government 2010)

	SA
	· retail and other services may be provided outside designated activity centres where development will ‘contribute to the principles of accessibility; a transit-focused and connected city; world class design and vibrancy; and economic growth and competitiveness’ (30 Year Plan for Greater Adelaide, Section D6, Mixed use activity centres)

	Tas
	· no formal hierarchy of centres but many council plans include the concept of a hierarchy as a part of their plan objectives

	ACT
	· commercial and retail activity to be concentrated in centres and other planned nodes of intensive activity. Primary emphasis to be placed on strengthening and enhancing existing and new centres and nodes. (ACT territory plan)

	NT
	· no formal hierarchy of centres


Sources: State and territory planning agency websites.
The New South Wales planning documents include strong directives on centres policies and the types of land use zones which councils can use within different levels of centres (however, there have been some notable examples of confusion in on-the-ground interpretation and implementation of these policies — see box 8.2). 
New South Wales policy in 2009-10 stated that:

When it is not realistic for bulky goods outlets to be in centres, they should be located in one or two regional clusters to help moderate travel demand and allow for public transport accessibility. (NSW Dept of Urban Affairs and Planning and Transport 2001, pp.5-6)
Furthermore, the Sydney Metropolitan Strategy aimed to: 
…limit retail and office activity to core commercial and mixed use zones, business development zones and in some circumstances enterprise corridors … Retailing in industrial areas will be limited to that which is ancillary to the industrial use or has operating requirements or demonstrable offsite impacts akin to industrial uses (such as building and hardware, plumbing and nurseries). … Clusters of large floor area retailing could be planned for in business development zones…but business development zones will only be allowed where adjacent to and/or linked to the strategic centres. (Department of Planning (NSW) 2005, p.105)

The NSW draft centres policy (released in 2009 but not yet government policy) and the new Metropolitan Strategy for Sydney to 2036 appear less prescriptive in their descriptions of the types of activities permitted in various zones. In particular, the NSW draft centres policy (Department of Planning (NSW) 2009b, p.15) suggests that ‘generally a single ‘zone’ should be applied across the whole centre to provide certainty and flexibility for the market to respond to demand. The mix of uses within a centre is usually best left to market forces.’ 
The Victorian Government expressly discourages out-of-centre retail development and has allowed a number of bulky goods outlets to be co-located with shopping centres (SCCA, sub. 43, p.18). While the Queensland Government also discourages out-of-centre retail development, it considers that large format retail facilities (such as bulky goods retail activities) are to be located on the periphery of a centre, and if there is no room in the centre for those large format retail facilities then out of centre locations will be considered based on an assessment of community need and potential impact (Department of Infrastructure and Planning (Qld) 2009b). 

In contrast, South Australian Government approach to out-of-centre development appears to be more of a general framework that is open to negotiation. The City of West Torrens reported that following the release of the 30 Year Plan for Greater Adelaide, a broader range of land uses are allowable along corridors and the emphasis on centres is less important (sub. DR101). Accordingly, the SA Department of Planning and Local Government (2010b) reported that ‘… there has been only limited success in directing retail development to identified centres.’ 

In Western Australia, a general principle is that services and facilities with a significant number of employees or users are to be located in, or adjacent to, activity centres or if not, then restricted to established mixed business or equivalent zones with good access to public transport, rather than being dispersed (Western Australian Government 2010). Bulky goods retailing is considered unsuited to core of activity centres but appropriate for edge-of-centre sites that are integrated with core activity centre precincts. Where it is demonstrated that sufficient suitable sites in or adjacent to activity centres are not available, out-of-centre mixed business or equivalent zones integrated with established and well-located bulky-goods nodes. In limited circumstances where it is demonstrated that sufficient suitable sites in or adjacent to activity centres or within or integrated with existing bulky-goods nodes are not available, other out-of-centre mixed business or equivalent zones.

A recent review of ACT supermarket competition policy found implementation of an activity centres approach in the territory had reduced competition: 
‘…planning/zoning approaches in the ACT have left some regions deficient of competition in a quantum sense and that because of the rigidity of the planning hierarchy there has been a structural competition issue (in group centres)’ (Martin 2009, p.18).
The Commission found that the above policy statements of the states and territories are not always consistent with evidence reported by councils on their implementation of activity centres policy (table 8.2). For example, despite New South Wales’ claims that out-of-centre developments are actively discouraged, only about 20 per cent of NSW city councils reported implementing an activity centres approach (the lowest of any state) and NSW councils reported refusing only two DAs on the basis that they were inconsistent with activity centres policy. Consistent with the policies of their state governments on out of centre proposals, city councils in Victoria and Queensland rejected the most DAs on the basis that the proposal was inconsistent with specified activities to be located either outside or within the relevant activity centre.
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Orange Grove Centre case

	The ‘Orange Grove Centre’ was a retail centre located in Warwick Farm, Sydney which commenced operations in November 2002 (one month prior to the conclusion of the public consultation period). The centre was approved by Liverpool City Council in December 2002 to operate with ‘warehouse clearance outlets’ on land zoned for industrial uses, including bulky goods. 

In June 2003, the Westfield Group commenced action in the Land and Environment Court, arguing that a retail outlet operating on industrial zoned land was contrary to the Council’s local environment plan (LEP). The council attempted to amend their LEP in December 2003 to include ‘outlet centre’ as a defined activity and retrospectively rezone the Orange Grove site. However, the Court ruled in favour of Westfield in January 2004 and ordered the closure of the Orange Grove Centre’s retail activities. The decision was upheld on appeal. 

Attempts were again made in June 2004 to amend the council LEP to retrospectively validate planning approval for the Orange Grove Centre. The council’s application was rejected by the Minister in July 2004 on the grounds that the proposed variation would facilitate an ’out-of-centre’ shopping centre which would undermine the viability of competing retail activities within Liverpool and its central business district. The majority of shops in the centre closed by August 2004.

The Orange Grove Centre was approved by Liverpool Council to reopen in March 2009 as a 225-stall weekend retail market.

	Sources: Dempster 2004; ICAC 2005.
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Council implementation of centres policies

	
	Response rate to survey question
	Proportion of councils which implement an activity centres approach
	DAs rejected
because of activity centres policy

	
	
	
	Within activity centre
	Outside activity centre

	
	%
	%
	Number
	Number

	NSW
	72
	23
	1
	1

	Vic
	70
	91
	5
	11

	Qld
	85
	82
	8
	12

	WA
	44
	71
	1
	2

	SA
	59
	56
	0
	2

	Tas
	45
	40
	0
	0

	ACT
	100
	na
	na
	na

	NT
	100
	na
	0
	0


na Not applicable. 
Source: PC Local Government Survey 2010 (unpublished, questions 43 and 44).
It is acknowledged that directives (and restrictions) on the location of very broad categories of activities (such as those for residential, retail, commercial, and industrial activities which are often enunciated in jurisdiction activity centre policies and metropolitan plans) will inevitably constrain competition in land use. Such directives may, however, be necessary in order to achieve broader social objectives of plans. 

Ideally, jurisdiction activity centres policies (where they exist) would be consistently implemented and enforced in order to afford certainty to business and not provide competitive advantage to those businesses which are able to gain approval for location outside of centres. However, this requires there to be a sufficient quantity of appropriately zoned land within centres and well-defined plans for future expansion or locations of centres.
 If there are insufficient sites within centres, broadly defined zones (which allow a wide range of business types to locate therein) may enable competitive entry of businesses in the short term, with plans for future centres likely to also remain necessary for long term growth.  
Zone categories and allowable activities

The extent to which business entry and location is restricted by zoning varies, in part, with the breadth of zones in each jurisdiction and associated requirements placed on developments (see chapter 4 for broad detail on zoning in each jurisdiction).
 Barriers to business entry presented by zones typically evidence as either a refusal by a planning authority to consider a DA and the necessary rezoning, or a DA approval but with prescriptive conditions such as floor space and restrictions on hours of operation.

However, it is important to note that reliance on zones to regulate the types of activities undertaken on different sites varies considerably between different council areas and in some cases zones provide little indication (on their own) as to what activities are actually permitted. Rather, any assessment of restrictions on competition would need to consider the broader suite of restrictive measures, including: overlays, area 'codes' or precinct requirements, and additional restrictions on floor areas, plot ratios, building heights, street frontage and setbacks, car parking requirements, etc. Generally, the more finely tuned are these restrictions, the fewer are the possible sites in which a business can locate or, likewise, the fewer the number of businesses which are able to compete to use a given site. Furthermore, even if a development is permissible under the land use table of a plan, it can sometimes be refused if it is inconsistent with the stated or interpreted zone objectives in the plan.

The impact of zoning will also differ with its specificity – for example, specifying land use as ‘residential’ will have a different impact on market outcomes than an alternative approach of requiring uses to be consistent with the functional outcomes of residential occupancy (outcomes which may be generated by a broader range of business solutions such as non-residential and small/medium service industries) (Pacific Infrastructure Corporation, sub. 8, p.2).

Potential impacts of a development used as a barrier to entry

A significant limitation on competition imposed by many jurisdiction plans is a restriction on the extent to which new businesses are permitted to impact on existing activities. Proponents of some commercial DAs are required to provide to the relevant assessor and/or the community, evidence of the likely impacts of their proposal. These requirements generally include an economic impact assessment. The main matters often looked at in an economic impact assessment are: existing supply and demand for the proposal, including an analysis of the demography for the area and the financial habits of the residents; any impacts on existing businesses (particularly for larger scale proposals); net employment impact assessment. Economic impact assessments are most commonly required for new industrial, commercial and retail developments such as manufacturing centres, offices, retail operations and entertainment facilities.

Figure 8.
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Council consideration of competition impactsab
	Costs and benefits to existing businesses are considered
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	Viability of existing/nearby centre is considered
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a( The size of bubbles represents the per cent of responding councils in each state/territory which reported in each category. b( Council response rates to this question are less than 20 per cent in Victoria, Western Australia and South Australia.

Data source: PC Local Government Survey 2010 (unpublished, question 42).

Most (but not all) surveyed city councils in Australia consider the costs and benefits to existing businesses and impacts on the viability of a town centre in making DA decisions (figure 8.1). The Northern Territory was unique in that it reported to consider neither impacts on existing businesses nor viability of existing centres in making DA decisions. In contrast, Queensland, New South Wales and South Australian city councils were more likely than other jurisdictions to treat the costs and benefits to existing businesses as a major consideration in assessing a rezoning application or DA. City councils in these same states were also the most likely to treat the viability of existing or nearby centres as a major consideration in rezoning and DA decisions.
 Often the requirement to consider these impacts is quite explicit in the council plan. For example, Hastings LEP (2001) includes as an objective for its Neighbourhood centres zone 2a1: ‘to ensure that the neighbourhood centres are viable and not in competition with one another …’

Whether or not the impacts of a proposal on existing businesses and centres are considered in evaluating the merits of proposal and the weight given to these impacts is critical to the overall effect that a planning system has on competition. 

On the one hand, some jurisdictions (such as New South Wales — box 8.3) have proposed legislative measures to ensure competition is not grounds for DA rejection and case law has generally ruled out competition as a basis for DA refusal. In the High Court decision on Kentucky Fried Chicken Pty Ltd v Gantidis (1979) for example, Justice Stephen stated that:
… the mere threat of competition to existing businesses, if not accompanied by a prospect of a resultant overall adverse effect upon the extent and adequacy of facilities available to the local community if the development be proceeded with, will not be a relevant town planning consideration.

The SA Environment, Resources and Development Court have also made a number of judgements concluding that competition is not a planning consideration in the assessment of planning applications (sub. 23, p.12).
Furthermore, in a market economy, it is in the public interest for competitors to have an impact on each other as these impacts are one way that prices are kept low, service standards desired by consumers are maintained and efficiency in the distribution of the economy’s land, labour, financial and other resources is supported. Moran (2006, p.35) noted that: 

… with respect to shopping centres or theatre complexes, the government criteria for agreeing to new providers include prerequisites that the existing providers will not be adversely impacted by the competition. In the wider areas of government, not only would such strictures be rare, they would be recognised as harmful to the interests of consumers and would, indeed, be illegal under Part IIIA of the Trade Practices Act.
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The NSW Draft SEPP on Competition

	In July 2010, the NSW government released for public consultation, a draft SEPP on competition, to be effected under its Environmental Planning and Assessment Act 1979.

The draft SEPP applies to retail, business and office developments which are proposed under Part 4 of the Act (that is, not major infrastructure projects or other Part 3A developments). Specifically, in assessing these developments, the SEPP provides that the following aspects are not matters to be taken into consideration by the consent authority:

· commercial viability of the proposed development

· likely impact of the proposed development on the commercial viability of other developments (unless the likely impact is an overall adverse impact on the extent and adequacy of facilities and services available to the local community).

Furthermore, the SEPP proposes that anti-competitive barriers to retail development in planning instruments and development plans will not have effect. Specifically, the following restrictions cannot be upheld (except where a restriction arises because of controls related to the scale of the development or any other aspect which is not merely about the number or proximity of businesses):

· restrictions on the number of a particular type of retail premises in any commercial development or in any particular area

· restrictions on the proximity of a particular type of retail premises to other retail premises of that type.

Urban Taskforce contend that the possibility of refusing a DA because of its perceived overall adverse impact on the local community will mean that in practice, the proposed new SEPP will lead to little change in the consideration of competition effects of proposed developments (sub. 59, p.44). The Planning Institute of Australia (NSW division) 2010 notes that the draft SEPP is simply codifying existing case law and points out that it raises new definitional problems with regard to ‘commercial development’, ‘overall adverse impact’, ‘extent and adequacy’ and ‘loss of trade’.

	Source: Consultation Draft for State Environment Planning Policy (Competition) 2010 

	

	


On the other hand, a possible reason why consideration of competition impacts is so widely included in planning and DA processes is that there is no other obvious stage (or body, in many cases) to consider the potential consequences for market concentration that may be associated with a DA.
 

The expectation amongst planners and the community that the impacts on existing businesses and communities will be considered is, rightly or wrongly, widely entrenched. The Planning Institute of Australia (PIA) for example, noted that they consider that new centres should be established ‘if they can be supported by evidence that indicates they will have an acceptable level of impact on existing centres.’ (sub. 27, p. 4) NSW government policy (which would be reversed by its proposed SEPP on competition) underpins the approach taken by many of its councils and states that ‘a centre should not be commercially threatened by competition from a new retail proposal…’ (NSW Department of Urban Affairs and Transport 2001). A local supermarket owner, commenting on the arrival of Aldi to his town in 2001 stated that ‘…competition’s good, providing there’s not too much competition.’ (Powell reported in ABC transcript, 2001) 

Concerns about ending up with a town centre that is devoid of thriving ‘competitive’ businesses are widespread among both community and regulators. There are numerous examples of ‘dead’ town centres that have resulted partially from poor planning decisions by governments and a lack of consideration of the development proposal in the context of existing activities (Kennedy 2004; Witherby 2000; Rohde 2004). NARGA claim that many Australian towns have: 

… a small shopping centre out of town and a substantial proportion of empty shops (amongst dollar stores) in the main street … In each case the appropriate planning processes would have been followed. The question is whether these properly assessed the net impact on the town or on competition in the affected sectors. Local government would have been sold on the “extra jobs” provided by the new development, not realising that in many cases these came at the expense of existing employment and the loss of existing businesses, diversity they offered and the support they gave to local communities. (sub. 47, p. 4)

The SA Department of Planning and Local Government (2010, p.225) attributed closure of shops in neighbourhood and local centres to ‘threat from competition’ from large-scale retailing. It reported that in South Australia during 1999-2007, 12 small centres comprising 56 shops, closed.

Assessment of the economic impacts of a proposal on existing centres is the primary approach taken by jurisdictions to protect existing businesses from competition and reduce the perceived likelihood of ending up with a dead centre. For example:

· New South Wales is planning for ‘business development zones’ that, while aimed at start-up and emerging industries have, as an objective, that businesses located therein should ‘support the viability of centres’ (NSW Draft Centres Policy 2010, p.16).

· In Victoria, the Advisory Committee assessing the Woolworths’ proposed home improvement store in north Geelong stated that ‘… disbenefits through the consequent negative impact on other traders and centres are also likely and would partially mute the strong community benefits’ and consequently recommended refusal of the proposal (Victorian Department of Planning and Community Development 2010). 
· The WA Local Government Authority indicated that ‘The approval of similar land uses within an area can increase competition and affect the ongoing viability of existing operators.’ (sub. 41, p.12)  
· Whyalla Council reported that ‘competition is not used as a basis for planning policy or development in South Australia…’ but goes on to state that economic viability can be taken into account where there is, for example, ‘a new retail centre rendering existing centres unviable.’ (sub. 55, p.1) 

The ACT has gone a step further in considering the impacts of proposals on competition for existing businesses. As described earlier in section 8.3, the ACT government undertook in May 2009 to actively pick supermarket operators for new sites (and exclude some larger operators) and to allow existing independent operators to increase the size of their stores in local centres (Barr 2010). While the government justified its decision on the basis of the long-term competition benefits which could arise with greater diversity in supermarket ownership, the approach to achieving these benefits has been widely criticised as anti-competitive for providing government support to certain market participants over others (ABC 2010; Harley and Carapiet 2010; SCCA sub.43) and because of the higher than competitive grocery prices which are expected to result (Wilson 2010). 

Some groups have pointed out in submissions to this study that it is not the impact on individual businesses that is usually considered but the broader community impacts. ALGA reported that: 

Councils are required to take into consideration the issue of competition when undertaking their strategic or statutory planning responsibilities, if it is not a stand alone planning consideration, then as part of the all encompassing “in the public interest” test … An assessment of competition is not based on a review of the operator of a particular business but rather the land use impacts of the proposal in question. … Major commercial and retailing developments are carefully considered, and are subject to wide ranging assessments on the likely transport, infrastructure, urban design and economic impacts. (sub. 33, p.10)

Council of Capital City Lord Mayors similarly claim that ‘the issue of competition, however, is but one part of the economic impact and would not normally carry determining weight when considering all the other factors within the planning equation.’ (sub. 31, p.11)

While it is difficult to make an assessment of the impacts on existing centres without also measuring the likely impacts on the key existing businesses within those centres, this distinction is a necessary one if planning objectives for viable centres are to be progressed with minimal adverse impacts on competition. 

Jurisdictions vary widely in terms of the extent of impact by competitors which is considered acceptable. Manningham City Council reported that:

At Panel Hearings and at VCAT, an impact of 10% to 15% on retail sales is often taken as being the level at which “significant impact” is said to occur; that is, a level of impact that is beyond the normal fluctuations of day-to-day competition and a level at which the role and function of a centre may be threatened. (Manningham City Council 2009, p.6)

It is important to note that businesses impacting on each other can provide strong economic incentives for improvements in the range and quality of goods and services provided to communities. Regulators and plans which attempt to shelter businesses from competitive interaction are potentially setting up conditions for underutilised urban space and a limited range and/or quality of goods and services. 

Any consideration by development assessors of potential impacts of a business proposal on other existing businesses is, therefore, an unjustifiable protection by the regulatory system of existing businesses.

However, consideration of impacts of potential developments on existing centres may be an important aspect of city planning which justifies some of the reduction in competition resulting from such considerations. To minimise the adverse outcomes for competition, any evaluation of impacts on centres should be undertaken when plans are formulated, not when proposed developments are presented to regulators. 

Local planning restrictions on retailers

Even businesses which are allowed by activity centre or zone descriptions to operate in a particular locality may face a raft of jurisdiction-specific restrictions on their operations which limit their expansion opportunities and capacity to compete (SCCA, sub. 43). Some of these are part of the planning (or zoning) systems and are of relevance here (such as floor space limits, business signage, parking requirements, building setbacks, plot ratios and business trading hours). While the Commission was advised that most of these planning requirements are in place to facilitate broad planning objectives such as amenity of developments and, as such, are not aimed at business competition, they are nevertheless likely to be impacting on the capacity for businesses to enter and/or operate in markets. Other requirements which may also be impacting on business entry and operation are part of regulatory systems that are separate to planning systems (such as building regulation requirements). 

To illustrate the scope and complexity of planning restrictions on businesses, the requirements for retailer location and operation — as spelt out in planning documents for selected council areas — were examined in detail (box 8.4) and are reported below.
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Examination of planning restrictions on retailers in selected council areas

	Planning documents for selected council areas were examined in detail in order to illustrate the scope and complexity of planning restrictions on retailers. 
It was not feasible to examine the restrictiveness of planning provisions in all 175 councils in this study. Instead, each territory plus, in each state, a council area that is experiencing high growth, were selected for investigation. The provisions for these eight areas are presented in tables 8.4 to 8.11. The chosen council areas are not necessarily representative of the general planning restrictiveness of their respective state. Rather, the restrictions presented are intended to be illustrative of what retailers are facing in their navigation of planning systems around Australia. 

It was also not possible to report all restrictions contained in council/territory plans. Indeed, many restrictions are contained not just in the plans but in associated ‘codes’, ‘overlays’ or other such development control documents. A range of requirements that apply to all businesses or land uses within the relevant area or zone — such as provisions on building appearance and construction materials used, heritage and environmental provisions — were not separately detailed here.

	

	


Prescriptive directives on activity location and business type

In addition to the directives on broad activity types that can locate within commercial zones and activity centres, most states and territories and all councils also have directives on acceptable and unacceptable activities for particular zones (and in some cases, individual sites) which distinguish different types of business models within activity categories (such as ‘supermarkets’ within the broader category of ‘retailers’). Such directives appear to be quite prescriptive, unnecessarily restricting entry of some businesses and affording competitive advantage to other operators, with no apparent improvement in planning outcomes. 
Among the city councils surveyed for this study, those in Queensland were the most likely to report placing planning restrictions on business that are additional to state level restrictions (table 8.2). Furthermore, the Northern Territory and city councils in Queensland and Tasmania were most likely to report having restrictions in their plans which vary with a business characteristic. However, the Commission found that planning restrictions on businesses in those jurisdictions do not appear to be any more extensive or restrictive overall than restrictions in the other states and territory.
Table 8.
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Council reported restrictions on businesses

Per cent of surveyed councils which responded in each jurisdiction
	
	Response rate to survey question
	Council restrictions additional to state/regional restrictions & zoning 
	Council restrictions which vary with business characteristic 

	
	%
	%
	%

	NSW
	72
	36
	41

	Vic
	70
	30
	27

	Qld
	85
	91
	80

	WA
	44
	36
	63

	SA
	56
	13
	50

	Tas
	55
	33
	100

	ACT
	100
	0
	0

	NT
	100
	50
	100


Source: PC Local Government Survey 2010 (unpublished, questions 40 and 41).

Overly prescriptive requirements on business location are usually accompanied by detailed definitions of activities based on factors such as the type of goods sold or the customer base targeted. Such definitions in plans render plans inflexible to changing business models, can lead to ad hoc ‘fixes’ and additions to plans to either enable or prevent emerging new developments and can unnecessarily restrict business operations. 
For example, one of the development plans of the Blue Mountains Council includes definitions for retailers such as a ‘general store’ (which specifies the type of items which would be sold therein) and a ‘fast food outlet’ (which refers to timing of payment for food and use of menu and packaging). It further restricts the establishment of a general store in rural zones to be at least 1600 metres from other general stores. Such highly prescriptive definitions limit capacity for business innovation and market adaptation, which are important ways by which businesses compete, and would not be enforceable under NSW’s proposed competition SEPP. They have also been queried in the court system — in Hastings Co-operative Ltd vs Port Macquarie Hastings Council (2009), it was noted that ‘why one use is permissible and another similar use is prohibited will often be a matter of speculation … there is no obvious logic in permitting a general store, but not other forms of shop.’

The Commission was advised that similar definition issues arises in New South Wales for freestanding ‘quick-serve’ food retailers. For example, Yum! Restaurants International (sub. DR 99) indicated that the combination of definitions for ‘food and drink premises’ and ‘restaurant’, and the exclusion of a ‘drive-through service’ in many zones, mean that the zones in which its restaurants can locate are substantially limited.

Implementation by NSW councils of the standard LEP does not appear to have eliminated inconsistencies in retailer definitions or differences between councils on which activities are allowed in particular zones. Evidence provided by Yum! Restaurants International (sub. DR 99) on where their stores are allowed under newly gazetted LEPs and draft certified LEPs suggests that permitted locations may be more related to the council stance on particular business types than on the zone specifications.

Similar examples of highly prescriptive definitions for businesses exist in many other jurisdictions. For example, Eccles and Bryant (2008) point out that in Victoria, while a video rental store would not generally be able to establish in a residential zone (because it would usually exceed the maximum floor area of a convenience store and does not sell food or drinks), a convenience store which also hires out videos could do so. 
In the Western Australian City of Cockburn, a ‘shop-local’ is defined to sell only ‘foodstuffs, toiletries, stationery or good or services of a similar domestic nature’ and to include a delicatessen, greengrocery, general smallgoods, butcher shop, newsagency, hairdressers and chemist but not a supermarket (where a supermarket is defined as a ‘self-service retail store or market’ and considered to have as its main function, the sale of ‘ordinary fresh and/or packaged food and grocery items’. In the same council plan, a convenience store is defined as a premises which sells convenience goods ‘commonly sold in supermarkets, delicatessens or newsagents …’

In addition to highly prescriptive retailer definitions, the inconsistency in definitions within and between states and territories can mean that businesses have to adapt their operating model to suit each jurisdiction in which they operate. For example, Rowe (2008) documented that in Sydney (in 2008 at least), 38 per cent of council LEPs contained no definition of bulky goods and of those which did, there were 15 different interpretations of the term. Furthermore, (and in part, following on from these definitional differences) bulky goods were allowed in commercial and industrial zones for 9 LGAs, in industrial zones only in 12 LGAs, in commercial zones only in 6 LGAs and prohibited in all zones in 12 LGAs.

It is not clear to the Commission what benefits communities would derive from planning guidelines which contain such prescriptive business definitions nor does it seem likely that any such benefits would outweigh the costs of forgone business activity as a result of having these restrictions. Furthermore, by being overly prescriptive, such plans are unnecessarily preventing alternative business approaches to achieve the desired planning outcomes.
Restrictions on floor space, store size and number

Restrictions on the size of individual activities or businesses which can operate in an area are some of the principal limitations in plans on business entry to some zoned areas. Most activity centre plans provide ‘guidelines’ on the type of retailer which can operate in each centre which are based on business size (for example, a supermarket servicing a large region is distinguished from a small store which meets daily shopping needs of local community). Many council plans also include such restrictions for particular zones. Limits on the size of particular activities, when combined with geographical/zone boundaries on the location of activities, effectively limit the number of businesses in the area. At the other end of the spectrum, some jurisdictions also have minimum floor space requirements that businesses have to meet in order to locate in particular areas. Bulky goods retailers and retailers in industrial areas are generally limited to ancillary retailing either by maximum floor space areas or percentage of floor space areas. 
Some restrictions which were brought to the Commission’s attention for each state and territory are outlined below.
In New South Wales, LEPs for most Sydney councils (at end 2009-10) included maximum floor space restrictions in some zones and/or centres. Retailing in enterprise corridors, for example, was limited in the Sydney Metropolitan Strategy 2005 to those businesses with less than 1000m2 of floor area (Actions Centres and Corridors, p.114).
 The NSW draft centres policy (announced in 2009 but not yet government policy) suggests the use of minimum retail and commercial floorspace targets for each region or subregion, and for each council area. In the absence of other information, the policy suggests that targets should be set at 2m2 per capita, increasing by 0.1m2 every 5 years (p.10).
  

The Sydney Metropolitan Strategy (as it existed in 2009-10) specified the number and types of shops that were considered appropriate (at least in the smaller centres) and the physical area that the centre would be expected to occupy. For example: a ‘town centre’ was held to have 1 or 2 supermarkets within an 800 metre radius; and a ‘village’ was held to include a single small supermarket, butcher, hairdresser, restaurants and take away food shops within a 400 to 600 metre radius (Department of Planning (NSW) 2005). The ten subregional strategies which implement this strategy for Sydney also provide for ‘small villages’ (a strip of shops but no mention of supermarkets) and a ‘stand alone shopping centre’. Compared with the Sydney region, the subregional strategy for NSW Central Coast (Central Coast Regional Strategy) allows for an additional supermarket (2 to 3 supermarkets) in a town centre but introduces a further specification on the number of shops in particular localities (11 to 50 shops in a village and 4 to 10 shops in a neighbourhood centre). 

The Urban Taskforce (sub. 59, p.64-65) provided examples of centres in Sydney which have more supermarkets than is provided for by their centre classification — specifically, six ‘small villages’ which already have a supermarket and five ‘villages’ which have more than one supermarket. The Urban Taskforce claim that the centre classifications fence in the capacity for retail services in the local centres to grow in line with community need, and combined with floor area limits in some centres, limit the scope for a competitive retail environment. 
Such anomalies in Sydney are likely to be reduced in the future with the new Sydney Metropolitan Plan (Department of Planning (NSW) 2010) being less prescriptive and definitive on the number of retailers in each centre type; the 2009 NSW draft activity centres policy appearing to relax some of the restrictions around the type and number of businesses which can locate in activity centres and allowing for development out of centres where there is shown to be no available land within centres (Department of Planning (NSW) 2009b);
 and with the NSW’s draft Competition SEPP (box 8.3) explicitly prohibiting council implementation of limits on business numbers. 

Floorspace caps are regularly used in Victoria to define particular types of shops and to distinguish when a permit is or is not required for shop use in business and industry zones. In some councils (such as Manningham and Melton), the planning scheme specifies maximum floor areas for shops in business and mixed use zones which vary by individual street address. For example, in the mixed use zone of Melton Planning Scheme, the combined leasable floor area for all shops must not exceed 5000m2 if located to the south and south west of Westwood Drive Activity Centre (but 5000m2 is to be for restricted retail); 2200m2 if located at 2-40 Old Calder Highway, Diggers Rest; or is unlimited (but subject to need for a permit) if located at Eynesbury Station.
In contrast, floorspace caps in Queensland plans appear more focussed on achieving broader objectives on development density rather than on specific goals for particular business types. Nevertheless, some council plans (such as Gold Coast City Council) use floorspace caps to define particular types of retailers and shopping centres — for example, a department store is defined to have gross floor area of at least 8000m2 and a shopping centre development is defined to be at least 2000m2. 
Western Australian councils similarly use floorspace ‘guidelines’ to define particular types of retailers and shopping centres. Until the introduction of Activity Centres Policy for Perth and Peel in August 2010, Western Australia restricted retail competition through thresholds on the amount of retail floorspace which could be provided in particular levels of activity centres (Statement of Planning Policy 4.2 – Metropolitan Centres Policy). For example, neighbourhood centres had a limit of 4500m2 of net lettable area while regional centres were limited to 50 000m2 and strategic regional centres to 80 000m2. These limits applied to the entire activity centre (that is, shopping centres and retail strips but not to homemaker centres) and limited expansion of all forms of retailing therein. Once the limits were reached, new retailers wanting to locate within activity centres and existing retailers wanting to expand were required to justify their proposals with a performance based economic impact assessment (WA Department of Planning 2011, pers. comm.). The SCCA (sub. 43) indicated that this provision acted as a barrier to retail expansion and the Western Australia Red Tape Reduction Group (2009, p.109) found that: 

The Metropolitan Centres Policy State Planning Policy No. 4.2 (MCP) appears to be an unjustifiable constraint on competition in the Perth metropolitan area. The policy, which is not subject to parliamentary scrutiny, creates a significant barrier to entry. Abolishing the policy would encourage development in Western Australia and facilitate a greater degree of competition, particularly in the retail industry. 

Some South Australian councils appear to have very detailed floor space limits in particular policy areas. For example, in the Mt Barker council plan, ‘bulky goods outlets’ over 500m2 are required to locate in policy area 12 (bulky goods area) but ‘shops’ in this same area are required to be smaller than 50m2. The City of Onkaparinga in South Australia reported that ‘there is an on-going debate with state government over the impact of proposals to limit supermarket size or specifying a ratio between the supermarket and specialty uses upon competition’ (sub. 52, p.5). They nevertheless stated that they are proposing to remove their current caps on total centre floorspace but to cap the floorspace of individual premises within local and neighbourhood centres at 1200m2 and 2200m2 respectively. The aim of this approach is to encourage larger numbers of small to medium sized supermarkets in local and neighbourhood centres rather than fewer larger stores in larger centres. It is planned that large format stores will still exist in district and regional centres (sub. 52, p.4).
 The City of West Torrens noted that restrictions on the size of shops or total space dedicated to particular uses are ‘difficult to enforce and prevent new businesses into existing zones’ (sub. DR101, p.3).
The ACT makes extensive and area-specific use of floor space caps. For example, retailers in zone CZ3 in the city centre and town centres and CZ2 in town centres are limited to 200m2 per lease (although in some cases, other zones in these centres allow for larger size stores). Retailers in other centres are limited to 100 to 500m2 of gross floor area, depending on the particular shop and the particular centre. A new Woolworths store approved for the Giralang local shops in 2010 included a floorspace limit of 1670m2 (Houston 2010). The ACT also has a legacy of ‘one full line supermarket per group centre’ and this has been assessed to be an ‘ongoing impediment to supermarket competition and diversity’ (Martin 2009, p.15). The ACT Supermarket Competition Policy Implementation Plan (released in January 2010) is intended to allow multiple supermarkets into ‘Group Centres’ but nevertheless still restricts the accessibility of new sites to competing supermarkets (as per further discussion later in this chapter).

One of the most overt restrictions on competition was the undertaking of the ACT government in May 2009 to exclude particular supermarkets which have a large market share from locating at some sites and promote expansion by selected chains which currently have a smaller market share. The government has explicitly excluded Woolworths from bidding for location on four newly released supermarket sites and Coles from bidding on three sites. At the same time, Supabarn has been given an unimpeded opportunity to anchor one site and another site has been earmarked by the government for use by Aldi and Supabarn (Barr 2010). These barriers to market entry appear to be founded primarily on the comparatively high market shares of Woolworths and Coles in the ACT (appendix F), rather than any evidence of adverse competition outcomes as a result of this dominance. 

The ACT policy is an example of a government using a regulatory constraint to competition (that is, the barrier to local market entry) in an attempt to boost another aspect of competition (increased variety of businesses in the market place). There may be instances when the benefits of such regulatory action exceed the opportunity costs of the restriction to the community. However, given the explicit competitive advantage afforded to particular operators and the higher grocery prices that are expected to result in the local ACT markets involved (Wilson 2010), it is not clear that this particular policy will result in a net increase in competition in the ACT grocery market. 

Requirements on business mix
Planning documents can also introduce requirements for mixtures of activities in particular zones — for example: mixed residential/commercial or mixed retail/commercial — often in an attempt to achieve some social objective. The Urban Taskforce (2009, p.12) stated that:

There is an increasing tendency by many planning authorities, to force residential developments to build retail space on the ground floor, even when the developer believes it is unlikely that the space will be adequately tenanted.

Plans for a number of councils (for example, many of the Sydney councils, Cairns and Launceston) include requirements on mixed use of space. The Launceston council plan states that in its central business district zone: ‘Preference is given to retail activities and eateries at street level. It is not intended that offices or other business premises displace existing retail space at street level; and … Residential uses are encouraged to establish above street level in the zone…’
The Activity Centres Policy for Perth and Peel similarly includes thresholds for ‘mix of land uses’ which vary from 20 per cent of total floor space in smaller centres up to 50 per cent in the larger centres. Requiring a developer to include uneconomic uses into a new development and to regulate density of a development through imposition of maximum floorspace ratios on a site will reduce the viability of projects for which the thresholds are imposed, limit scope for future expansion, and impose a competitive disadvantage on these developers compared with others who do not have to meet similar requirements. 

In general, commercial considerations — such as the ease of site access for restocking, the value placed by consumers on car parking facilities close to shops, the limited availability of large sites in different parts of cities and their consequent cost — influence the location of retailers toward outcomes which are likely to be socially beneficial and therefore do not need to also be specified in planning regulations.
This study has not been presented with evidence to suggest that planning restrictions related to business size, numbers or mix are necessary to regulate the location of retail business and ample evidence to suggest that such restrictions often impact (either to benefit or prevent) on particular business approaches. 

Other prescriptive restrictions on retailers in selected council areas

A number of other quite prescriptive requirements for retailers came to the Commission’s attention in its examination of council plans. For example:

· The Baulkham Hills LEP 2005 and Development Control Plan 2006 require:

· a design competition (unless exempted by council) for developments that are over 45 metres (13 storeys) or have a capital value in excess of $5 million. Submission of the DA necessitates 17 separate reports/documents with eight copies of all scaled drawings; 
· all new retail developments over 3000m2 are to provide a parenting room — with details on the required fit-out specified in the plan to include (amongst other things) armchair style seating and couches, curtained areas for breastfeeding, a mirror near the toddler toilet, disposable cup dispensers and signage that does not include symbols such as stylized baby bottles;
· all chain-wire fencing in the light industry zone is to be black or dark green; prepainted, solid metal fencing (colorbond) is ‘not acceptable because of its poor visual appearance.’ 

· The Cockburn Town Planning Scheme 2002 requires that landscaping be in minimum widths of 1.5 metres and distributed in areas of at least 4m2 with at least one shade tree per 50m2 and per 10 car parking spaces. 

· The Mt Barker Development Plan 2010 requires:

· shops, commercial and industrial development with a gross floor area over 500m2 to install solar collectors to minimise dependency on fossil fuels;
· developments in the mixed uses zone with a combined roof catchment of at least 250m2 must be connected to rainwater tanks of at least 45 000 litres; 
· buildings in the historic township (main street heritage area) zone are to be ‘small-scale’ with a roof pitch of 35-45 degrees; 
· shops are directed to provide ‘restrained signage’ and ‘attractive window displays to interest pedestrians’.

In addition to these prescriptive requirements, many councils examined have detailed guidelines on building heights and overshadowing, setbacks from front and side boundaries, site coverage (and/or plot ratios), limits on the types of building materials used, hours of operation
 of businesses (particularly when located in zones adjacent to residential areas) and extensive requirements on advertising and business signage (which are often very detailed as to size, area, location, and included information). 
Car spaces which retailers are required to provide vary from 1 space per 15m2 of floor area in Tasmania for stand-alone supermarkets up to 1 space per 33m2 of floor area in central Darwin. Bulky goods retailers generally face lesser requirements for car space provision with these varying from ‘an adequate number of spaces … to the satisfaction of the responsible authority’ in Melton, to 1 space per 40-50m2 in Canberra, Baulkham Hills, Gold Coast and Cockburn, and 1 space per 25m2 in Darwin and Mt Barker.

There are also a wide range of decisions made in other policy areas for social, cultural and environmental reasons but which have impacts on the extent to which planning and zoning systems restrict competition. The declaration of an area or building as being of heritage significance is one such area which can impose requirements on business regarding site use and conservation. Heritage declarations can be made at a Commonwealth, state or local government level, may not be anticipated at the time of site purchase (and therefore not incorporated in the price of the site) and may occur regardless of the level of investment that the occupying business has in that location. The declarations can put the business occupying a heritage site at a competitive disadvantage as any business expansion which requires modifications to the structure may be substantially constrained.

The cumulative impact of all these restrictions on businesses is difficult to ascertain. It is generally not possible to conclude that one type of restriction has a greater impact on competition than another. For example, a council plan detailing zones with detailed floor space and building height restrictions may or may not lower competition more than another council plan which details zones with extensive environmental requirements and building material restrictions to be met. The competition impacts are likely to vary for different types of businesses.
Tourism groups advised the Commission that the cumulative impact of planning restrictions on their industry can be substantial. The Victorian Tourism Industry Council reported that the scope of tourism developments is often heavily restricted by planning and land use requirements, such that the business is unable to expand and/or maintain commercial viability (sub. 10, p.2). The Tourism and Transport Forum similarly commented that: ‘The development controls which often make tourism unviable include limits on height, room numbers, noise, operating hours and other effective limits on the ability to conduct tourism trade. The cumulative net effect of these development controls is often to make tourism development unviable, even in zones where tourism is permitted’ (sub. 50, p.21). The Department of Resources, Energy and Tourism noted that differentiated treatment of high density residential development from hotels in the application of planning legislation has made investment in hotels uncompetitive compared with other forms of commercial and residential investment (sub. 22, p.4).

As competition issues associated with planning and zoning systems have arisen primarily in the context of retail land uses, the cumulative impact of planning restrictions on this group is examined in detail in the following section.
Table 8.
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Plan restrictions for retailers, selected NSW council area (Baulkham Hills)a
	Plan feature
	Details and examples


	Defined retail categoriesb
	Shop

Convenience store

Bulky goods premises

Retail plant nursery

	Zones for retailers
	Residential 2a4 (Town Centre) zone – shops (but only in conjunction with shop-top housing)

Residential 2ac (Tourist village) zone – shops, convenience store

Business 3a (Retail) zone – all shops, bulky goods

Business 3b (Commercial) zone – shops, convenience store, bulky goods

Service Business 3c zone – shops (limited typesc), convenience store, bulky goods

Light industry 4b zone – shops (limited typesc), convenience store, bulky goods

Employment area 10a (business park) zone – shops, convenience store, bulky goods

	Restrictions in zone/plan objectives
	Light industry 4b zone – large-scale retail and display activities that require extensive site areas and generate a low return per unit of floor area

	Floor space limitscd
	Different floor space ratios apply in specific areas:

· Zones 3a and 3b – ratio ( 1:1

· Special business zone 3b at West Pennant Hills – ratios of 0.2:1 and 0.26:1 apply on two selected lots

· Zone 3a (retail) in Norwest Business Park – 1.5:1 with total retail GFA of all buildings in this area to be ( 15 000m2
· Other blocks within Baulkham Hills town centre variously have floor space ratios of 2:1, 2.5:1 and 3:1

	Building heights (maximum)
	Zone 3a – 3 storeys (12m) or as specified in plan maps

Zone 3b – 2 storeys (8m) or as specified in plan maps or max 4 storeys (22m high or 174m above sea level) if located at Coonara Ave West Pennant Hills
Zone 4b - 15m or if within 30m of residential then max 10m; or as per DCP map; max 20m if in Castle Hill Industrial area, or if within 30m of residential area then max 10m high

	Building front setbacks (minimums)
	Zone 3a, 3b and 3c - Buildings over 2 storeys (8m) must be setback within a plane of 45°, starting at 8m. If adjacent or opposite residential, special uses or open space zones, setback is 6m or as specified on plan. Setback must be used exclusively for landscaping or ecological protection
Zone 4b – setback varies with road type and location from 0–30m

	Vehicle parking (minimum provision)d
	General business and retail: 1 space per 18.5m2 nett floor spacee
Shops (incl. shopping centres): 1 space per 18.5m2 GLFAe
Convenience store: 1 space per 20m2 net floor space

Bulky goods retailing: 3 spaces plus 1 per 40m2 net floor space or 1 space per 40m2 GFAe

	Loading bays (minimum provision)d
	Supermarkets: 2 bays for the first 930m2 GLFA; 2 for the next 930m2; 1 for each extra 930m2
Department Stores: 2 bays for the first 4,645m2 GLFA;  2 for the next 4,645m2; 1 for each extra 4,645m2
Mixed Small Shops: 2 bays for the first 465m2 GLFA;  2 for the next 465m2; 1 for each extra 530m2

	Bike parking (minimum provision)
	Zones 3a, 3b and 3c – to be provided for all retail development over 5000m2
Zone 4b – to be provided for all development over 4000m2 

At each site, provide a min of 2 spaces plus 5% of required number of car parking spaces; clustered in groups of fewer than 16 spaces, each a min 1.8m x 600mm

	Landscaping
	Zones 3a, 3b, 3c and 4b - all landscaped areas to be min width 2m; there should be a 2m wide landscape strip between every 10th car parking space. Tree preservation controls also apply.

	
	


(Continued next page)

Table 
8.4
(Baulkham Hills, continued)
	Plan feature
	Details and examples

	Hours of operation
	Zone 3a, 3b and 3c – hours of operation must be compatible with adjoining land uses and detailed in DA

Zone 4b – bulky goods limited to 7am-6pm each day except Thurs when may trade until 9pm (provided not adjacent to residential). If not adjacent to residential, may request for site to be considered ‘low noise generating use’ and use for 24 hours/day.

	Signage
	Zone 3a, 3b and 3c - 0.5m2 sign per 1m lineal frontage of building; also, limits on number, size and location of signs

Zone 4b – height<10m, max width 2m, max area 12m2. No advertisements within bottom 2m of structure

	Other controls
	Energy, biodiversity, erosion, sediment controls; location of ventilation, balconies, awnings, roof design, ceiling heights, building form and preferred materials.

All chain-wire fencing in zone 4b (light industry) is to be black or dark green; pre-painted, solid metal fencing (ie colorbond) is not acceptable 

Parenting rooms to be provided in all retail developments over 3000m2 (DCP includes list of facilities which must be included in such a room).

A design competition is required (unless exempted by council) for developments that are over 45m (or 13 storeys) in height or have a capital value over $5 million.

Submission of DA requires 17 separate reports/documents with potential for an additional 12. Eight copies of all scaled drawings and a statement of environmental effects must be submitted.


a(Baulkham Hills council is in the process of developing a new LEP that is consistent with NSW state planning requirements. The Hills LEP 2010 (Draft) is on public exhibition until 13 May 2011. b(In addition to these defined retail categories, a number of other types of retailers are mentioned in plans including: supermarket, department store, and those listed in note ‘c’ following. c(Does not include chemist shop, financial services, hairdressing salons, industrial real estate brokerages, liquor stores, medical practitioners’ surgeries, milk bars, sandwich shops and newsagencies. d Gross floor area (GFA); Gross leasable floor area (GLFA). e Baulkham Hills DCP: Business contains parking requirements for retailers which differ from those in Baulkham Hills DCP: Parking. 
Sources: Baulkham Hills LEP 2005; Baulkham Hills DCP 2006.
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Plan restrictions for retailers, selected Victorian council area (Melton)

	Plan feature
	Details and examples

	Defined retail categoriesa
	Retail premises eg: shop, take-away food premises

Shop eg: convenience shop, department store, supermarket, restricted retail premises

Restricted retail premises eg: lighting shop, equestrian supplies, party supplies

	Zones for retailersb
	Residential 1 and low density residential zones – convenience shop (small), take-away food premises with access to a road in a road zone.

Mixed use zone – all shops and retail premises
Industrial 1 & 3 zones – restricted retail premises, retail premises (other than shop), convenience shop

Business 1&2 zones – shop, retail premises, restricted retail premises

Business 3&4 zones – retail premises (incl. convenience shop but not a ‘shop’), restricted retail premises

Green wedge zones, public use zones, public park & recreation zones, public conservation & resource zones, road zones, special use zones – shops may be permitted in limited circumstances

Comprehensive development zone (Caroline Springs Town Centre Area) – shop, retail premises

	Restrictions in zone/plan objectives
	Ensure that any future rezonings or expansions of commercial centres only occur as a result of demonstrated need.

Discourage peripheral sales from establishing in industrial areas or in  areas inaccessible and remote from existing shopping centres.

Encourage the consolidation of higher levels of retail activity and concentration of retail activities by discouraging the outward expansion of the Melton’s High Street shopping precinct.

	Floor space limitsc
	Convenience shop (defined to have GFA ≤ 240 m2) 

Residential 1 and low density residential zones – convenience shop (with leasable floor area <80 m2) or take-away food premises with access to a road in a road zone.

Mixed use zone – shop (combined leasable area for all shops must not exceed 5000 m2 (if located to S & SW of Westwood Drive Activity Centre); 2200 m2 if located at 2-40 Old Calder Hwy, Diggers Rest; or no limit if located at Eynesbury Station
Business 1 zone – Shop – permit not required if combined leasable floor area for all shops in development is less than 3000 to 50000 m2 (depending on the site) eg: Watervale Activity Centre < 4500 m2 (of which ≤ 3200 m2 can be used for a supermarket) 

Industrial 1 & 3 zones and Business 3 zone – Restricted retail premises – permit required and must be in one occupation with leasable floor area >1000 m2 (or >500 m2 if a lighting shop)
Business 4 zone – Restricted retail premises – permit not required if premises is in one occupation with leasable floor area >1000 m2 (or >500 m2 if a lighting shop)
Comprehensive development zone (Caroline Springs Town Centre Area) – shop may be permitted provided GLFA for all shops < 22000m2 

	Vehicle parking (minimum provision)
	Shops: require 8 car spaces per 100 m2 leasable floor area

Convenience shop (if leasable floor area>80 m2): require 10 spaces per premises
Centres: 7.0 spaces per 100 m2 GLFA at Melton Fresh Shopping Centre; 6.0 spaces per 100 m2 GLFA at Bellevue Shopping Centre, Coburns Shopping Centre and Banchory Grove Centre
Additional guidelines for width of access ways, radius of intersections, turning space provision, passing area width and length, width and length of parking space.

	Loading bays (minimum provision)
	Minimum loading bay dimensions and width of road into it

	Bike parking (minimum provision)
	Shop: if leasable floor area > 1000 m2, then 1 space for employees for each 600 m2 of leasable floor area plus 1 space for customers for each 500 m2 leasable floor area 

Other retail premises: 1 space for employees for each 300 m2 leasable floor area plus 1 space for customers for each 500 m2 leasable floor area

	
	


(Continued next page)

Table 
8.5
(Melton, continued)

	Plan feature
	Details and examples

	Signage
	Business 1 & 4 zones & comprehensive development zone - permit not required for business identification sign but total area of all signs on premises must be <8 m2 (can have an additional 1.5 m2 of sign below a verandah or less than 3.7m above pavement level)
All other zones – signage requirements become more limiting (eg. in mixed use zone, a permit is needed for a business identification sign)

	Other controls
	Residential overshadowing and overlooking objectives

	
	


a In addition to these defined retail categories, a number of other types of retailers are mentioned in plans including: adult sex bookshop, beauty salon, bottle shop, hairdresser, car sales, plant nursery and community markets. b Permit may be required and floor size limits may apply. c Gross floor area (GFA).(.
Sources Melton Planning Scheme 2009; Design and development overlay; Development plan overlay.
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Plan restrictions for retailers, selected Queensland council area (Gold Coast)

	Plan feature
	Details and examples

	Defined retail categoriesa
	Convenience shop

Department store

Manufacturer’s shop

Shop

Shopping centre development

Showroom

Tourist shop

Retail plant nursery

Take-away food premises

	Zones (domains) for retailers
	Integrated business — (shop, convenience shop, show room, tourist shop);sd 
shopping centreid 

Local business — (shop, convenience shop, tourist shop (if operating 6am-10pm), showroom);sd (other shops, shopping centres)id
Fringe business — (showroom, tourist shop);sd convenience shopcd
Industry 1 (high impact) — (convenience shop, showroom (where located within 100m of Brisbane Rd)) id
Industry 2 (low impact) — convenience shopid
Community purposes — (convenience shop, tourist shop)id
Emerging communities — convenience shopid 
Village (mixed use) — convenience shop,cd shopid 

Tourist and residential — (convenience shop, tourist shop)cd

	Restrictions associated with defined centres
	Key metropolitan centres / key regional centres – incl. shopping centre up to 100 000 m2 with secondary retailing, bulk retailing & service station facilities 

Regional centres – incl. shopping centre up to 60 000 m2 with department store & specialist retail; secondary retailing incl. bulk retailing, automotive retailing and service stations

Subregional centres – up to 40 000 m2 with discount department store, full line supermarket and specialty support retailing; secondary retailing incl. bulk retailing, automotive retailing and service stations 

District centres – up to 12 000 m2 with full line supermarket, limited banking facilities, specialty retailing, service station and peripheral bulk retailing

	Floor space limits b
	Convenience shop (defined to have GFA ≤ 150 m2) 

Department store (defined to have GFA > 8000 m2)
Manufacturer’s shop (defined to have GFA ≤ 20% of GFA for all buildings on site)

Shopping centre development (defined to have GFA > 2000 m2) and must have a significant proportion of shops with tenancies below 400m2 (therefore the term does not cover a complex comprised only of showrooms)
Showroom (defined to have GFA > 400 m2)
For a sub regional activity centre, GFA for retail should not exceed 40 000 m2 ; for a district activity centre, GFA for retail should not exceed 20 000 m2 c

	Site coverage & plot ratio (maximum)
	Integrated business domain — site coverage ≤ 100% (if adjoins commercial or industrial lot) or 80% (if adjoins residential or public open space); plot ratio <2:1 (excl. residential)

Local business domain – site coverage generally ≤ 80%; plot ratio ≤ 1.5:1 (excl. residential)
Industry 1 (high impact) domain – generally, site coverage ≤ 70%
Community purposes and village mixed use domains – site coverage ≤ 40%

	Building height (maximum)
	Integrated business domain – development > 2 storeys or the max building height on overlay map becomes impact assessable. Solution: height ≤ 3 storeys with commercial on ground floor and residential on third; or height less than that on overlay map

Local business domain – max 2 storeys or consistent with overlay map

Industry 1 (high impact) domain – generally < 11.5m high or 3 storeys

Community purposes – generally ≤ 11.5m or three storeys

Village mixed use – 2 storeys


(Continued next page)

Table 
8.6
(Gold Coast, continued)

	Plan feature
	Details and examples

	Building front setback (minimum)
	Local business domain – setback ≥ 2 m from front on first 2 storeys; storeys above second setback ≥ 6m from front

Industry 1 (high impact) domain – setback ≥ 10m from primary frontage or aligned with adjacent buildings

Community purposes – first two storeys setback 6m from front or consistent with existing

Village mixed use – 6 m from front

	Vehicle parking (minimum provision) b
	Convenience Shop – 6.7 spaces per 100m2 of GFA (1 space per 15m2 of GFA)

Shop – 6.7 spaces per 100m2 of GFA (1 space per 15m2 of GFA)

Shopping Centre Development –

(a) 0-10,000m2 EGFA – 7 spaces per 100m2
(b) 10,000 - 20,000 m2 EGFA – 6.5 spaces per 100m2
(c) 20,000 - 30,000 m2 EGFA – 5 spaces per 100m2
(d) >30,000 m2 EGFA – 4.5 spaces per 100m2
Showroom – 2 spaces per 100m2 of GFA (1 space per 50m2 of GFA)

Tourist Shop – 5 spaces per 100m2 of GFA (1 space per 20m2 of GFA)



	Landscaping
	If a site adjoins a residential lot or public open space then building must be setback at least 2m and screened with plants and fence of at least 1.8m in height.

	Hours of operation
	Industry 1 (high impact) domain – hours of operation: 6am-10pm Mon to Sat

	Signage
	Very detailed restrictions on size and location of signage, flags, bunting, etc

· Advertising of <10 m2 that is not illuminated or on main road frontage is self assessable (otherwise its code assessable) in integrated business domain.
· Total area of all advertising signs per site in non-urban and suburban areas should be ≤1m2, except that, where the site is used for a convenience shop, cafe, restaurant, tourist theme park or tourist shop, the total area of all advertising signs should be ≤ 5m2. 
· The total area of all advertising signs per site in industry areas should be ≤ 10m2 for every 10 metres of site frontage. 
· The total area of all advertising signs per site in business and tourism areas should be ≤ 15m2 for every 10 metres of site frontage.

· The total face area of a single advertising sign in either industry or business and tourism areas should be ≤ 40m2.

	Other controls
	Limits on area of glass; width of awnings; compatability of building materials; location of mechanical equipment and advertising; provision of landscaping and loading bays; provision of toilets, drinking water fountains.

Open area used for storage of vehicles, machinery, goods in industry 1 domain must be ≥ 10m from front and screened.

If development attracts a high proportion of people dependent on public transport then it must provide facilities for public transport servicing (eg: bus set down area, bus shelter).

	
	


a (In addition to these defined retail categories, a number of other types of retailers are mentioned in plans including: discount department store, specialty retailers, full line supermarkets, automotive retailers. b Gross floor area (GFA); Effective gross floor area (EGFA)(c(These floor area limits must be met for self-assessable developments but alternative designs which achieve the same planning objective are possible for other types of developments. sd(Self assessable development (provided minimum requirements are met). id(Impact assessable development. cd(Code assessable development.
Source: Gold Coast Planning Scheme 2003.
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Plan restrictions for retailers, selected WA council area (Cockburn)

	Plan feature
	Details and examples

	Defined retail categories a
	Shop (does not include showroom, fast food outlet, bank, farm supply centre, garden centre, hardware store, liquor store or nursery)
Shop-local (defined to include delicatessen, greengrocer, smallgoods, butcher, newsagent, hairdresser, chemist but not a supermarket)
Convenience store (defined as a business which sells goods ‘commonly sold in supermarkets, delis and newsagents’ but which may operate during hours extending beyond normal trading hours)
Lunch bar

Supermarket (main function ‘to sell ordinary fresh and/or packaged food and grocery items’)
Showroom

Shopping centre – district, neighbourhood, regional, regional strategic

	Zones for retailers
	Regional centre zone

District centre zone (shop and lunchbar only)

Local centre zone (shop and lunchbar only)

Mixed business zone (showroom only)

Light and service industry zone (showroom & lunchbar only)

Industry zone (showroom only)

Residential, rural living and business zones – only permitted if govt has granted planning approval and given special notice

	Restrictions in zone/plan objectives
	Mixed business zone – to provide for a wide range of businesses which ‘by reason of their scale, character, operation or land requirements, are not generally appropriate to, or cannot conveniently or economically be accommodated within the centre or industry zones.’
Supermarkets will not be permitted within the town centre precinct of Cockburn central.

Port Coogee neighbourhood centre – restricted to a fast food outlet, health studio, medical centre, convenience store, lunch bar, shop and restaurant.

	Floor space limitsb
	Shop-local – defined to be < 1000m2 NLA
Convenience store – defined to be < 300m2 NLA
Supermarket – defined to have sales area > 1100m2 NLA
Shopping centre – district (10000-20000m2 NLA located 3-5km from another district centre), neighbourhood (1000-5000m2 NLA located 1.5-3km from another neighbourhood centre), regional (30 000+ m2 located 5-10km from another regional centre), regional strategic (50 000+ m2 located 5-10km from another strategic regional centre)
Additional limits apply in particular areas.

	Vehicle parking (minimum provision) b
	Showroom: 1 per 50m2
Shop: 1 per 12m2 for shops 0-5000m2 NLA; 1 per 14m2 NLA for shops 5000-10 000m2 GLA; 1 per 16m2 NLA for shops over 10 000m2 GLA  
Convenience store and lunchbar: 1 per 15m2 NLA + 1 per employee + 2 per service bay

	Loading bays (minimum provision) b
	Showroom: 1 per unit

Shop: 1 per 1000m2 NLA
Convenience store: 1 per service area

Lunchbar: 0

	Bike parking (minimum provision) b
	Showroom: 0

Shop: 1 per 200m2 NLA
Convenience store and lunchbar: 1 per 20m2 NLA

	Landscaping
	Min 10% total lot area should be landscaped (may be reduced to 5% if abutting street verge is included in maintained landscaped area). Must be min width of 1.5m and distributed in areas ≥ 4m2
At least one shade tree per 50m2 of landscaped area

At least one shade tree per 10 car parking spaces

	Signage
	Limited to a common pylon sign or max 6 ads per sign

	
	


a(In addition to these defined retail categories, a number of other types of retailers are mentioned in plans including: delicatessen, greengrocer, smallgoods, butcher, newsagent, hairdresser, chemist. b (Net  lettable area ( NLA); Gross lettable area (GLA).
Sources: Cockburn TPS 2002; Cockburn Local Planning Strategy; Cockburn Local Commercial Strategy.
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Plan restrictions for retailers, selected SA council area (Mt Barker)

	Plan feature
	Details and examples

	Defined retail categories a
	Convenience store 

Shop

Supermarket

Major retail outlet

Retail showroom

Bulky goods outlet

	Zones for retailers
	Residential zone – convenience store (except in particular areas) b
Regional town centre zone (policy areas 8, 9, 10, 11, 12, 17)

Neighbourhood centre zone

Local centre zone

Light industry zone

Mixed uses zone

Public purpose zone – very small shop or group of shops only

Historic township (main street heritage area) zone

	Restrictions in zone/plan objectives
	New development in centres should be of a size and type which would not demonstrably lead to the physical deterioration of any existing centre zone or designated shopping area.
Shops, industries, motor repair stations, petrol filling stations or service trade premises should not occur in Regional Town Centre Zone – Policy Area 10 (Residential Interface Area)

Existing industrial uses within Regional Town Centre Zone – Policy Area 12 (Bulky Goods Area) should progressively be replaced with commercial uses, particularly bulky goods developments (bulky goods outlets and limited range of service trade premises)

Shops in Policy Area 12 (Bulky Goods Area) should be limited to those required for display and sale of goods on same site; Supermarkets and major retail outlets are not appropriate developments within Policy Area 12 (Bulky Goods Area).

Retail shops such as supermarkets and major retail outlets should not be developed in Regional Town Centre Zone – Policy Area 15 (Auchendarroch Area)

Local centre zone: provide for minor shopping and service development but ‘not threaten the function of business within the Regional Town Centre Zone or Neighbourhood Centre Zone

Neighbourhood centres to include shopping facilities that provide mainly 'convenience' goods to serve the day-to-day needs of the neighbourhood, and a limited range of more frequently required 'comparison' goods.

	Floor space ratios c
	Centre zone – a shop or group of shops with GLA>50m2 should only occur outside of centre zone if for sale of mfg goods on site or if required to service an isolated community. 
Regional town centre zone – a shop or group of shops should be <500m2 except for:
Supermarkets, major retail outlets and shops >500m2, which should only occur in Policy Area 8 (Core Area)
Individual bulky goods outlet tenancies ≥500m2, which should only occur in Policy Area 12 (Bulky Goods Area)

Policy Area 17 (Caravan and tourist park), a shops or groups of shops should be <150m2
Policy Area 9 (Mixed uses area) – a new supermarket development or shops > 500m2 should not occur in this area
Bulky goods outlets and service trade premises should be >500m2 for each individual tenancy
Shops in Policy Area 12 (Bulky Goods Area) should be ≤ 50m2
Local centre zone: local shops or groups of shops ≤ 450m2
Light industry zone and mixed uses zone: ancilliary retailing with ≤ 25% building floor area use for sale and display; petrol stations should have shop floor area ≤50m2
Public purpose zone: shops or group of shops ≤ 150m2

	
	


(Continued next page)

Table 
8.8
(Mt Barker, continued)
	Plan feature
	Details and examples

	Site coverage (maximum)
	Mixed uses zone: built form should cover no more than 40% of allotment

Historic township (main street heritage area) zone: ratio of building to open space on main street frontage: 4:1

	Building height (maximum)
	Neighbourhood centre zone: buildings < 3.6m

Local centre zone and historic township (main street heritage area) zone: 2 storeys

	Vehicle parking (minimum provision)
	Hardware, bulky goods, and retail showrooms: 1 spaces per 25m2 total floor area

Shops: 5.5 spaces per 100m2 total floor area

Video store: 6 per 100m2 total floor area

	Bike parking (minimum provision)
	Shops: 1 space per 300m2 for employees plus 1 per 500m2 for shoppers (if over 1000m2)

Take-away outlet: 1 space per 100m2 for employees plus 1 per 50m2 for customers

	Hours of operation
	Local centre zone: impacts on residences in adjoining zone should be minimised through means such as limits on operation hours.

Mixed uses zone: operation of non-residential uses (incl loading and deliveries) restricted to 8am-6pm Mon-Sat and 10am-6pm Sun.

	Other controls c
	Shops, commercial and industrial development with a GLA>500m2 should install solar collectors to minimise the dependency on fossil fuels.

Shops at street level should have restrained signage and provide attractive window displays to provide interest to pedestrians.

Mixed uses zone: developments with a combined roof catchment ≥ 250m2 must be connected to rainwater tanks of capacity ≥ 45 000 litres.

historic township (main street heritage area) zone: maximum continuous street façade: 9m; buildings should be small-scale with a roof pitch of 35-45 degrees

	
	


a(In addition to these defined retail categories, a number of other types of retailers are mentioned in plans including: hardware store, video store and take-way food outlet. b Convenience stores are permitted in some residential areas if ≤ 150m2 and not located within 1000m of an existing convenience store or site with a valid provisional development plan consent for a convenience store.  c Gross lettable area (GLA).
Source: Mount Barker Development Plan (2010).
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Plan restrictions for retailers, selected Tasmanian council area (Sorell)

	Plan feature
	Details and examples

	Defined retail categories
	Shop (any land, stall, stand or vehicle with unrestricted access to general public during trading hours where retail goods and/or personal services are sold)
Major shop (any land with unrestricted access to general public during trading hours where retail goods and/or personal services are sold
Showroom (products of bulky nature offered for sale – but excl. animal saleyards)
Take-away food shop

	Zones for retailers
	Business zonepd – major shop, shop, showroom, takeaway food shop
Village zone – major shop,dd (shop, showroom, takeaway food shop)pd
Tourism, holiday and craft zone – takeaway food shop onlydd
Industry zone – takeaway food shop onlydd

	Floor space limits a
	Shop: GFA < 250m2
Major shop: GFA ≥ 250m2

	Building height (maximum)
	Max 8.5m in business zone and 8m in village zone

	Building front setbacks (minimum)
	Business zone: 0m setback from adjoining property zoned business; otherwise the minimum for the adjoining zone
Village zone: general building line of street (min 3.6m)

	Vehicle parking (minimum provision)
	Major shop: 6+ (according to a non-linear schedule) with shops > 1000m2 to provide 1 space per 15m2 GFA

Shop: 3-4 spaces

Showroom: 1 space per 100m2 of floor area or sale display areas (whichever is greater)

	Other controls
	Road access; setbacks from roads related to road speed limits.

	
	


a(Gross floor area (GFA). pd permitted developments but planning approval required dd discretionary development and planning approval is required.
Source: Sorell Planning Scheme (2009).
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Plan restrictions for retailers, Canberra

	Plan feature
	Details and examples

	Defined retail categoriesa
	Shop

Department store

Personal service

Retail plant nursery

Supermarket

Take-away food shop

Bulky goods retailing

	Zones for retailers
	CZ1 Core zone 
CZ2 Business zone (except for a number of individual sites listed on plan)
CZ3 Services zone

CZ4 Local centres zone

CZ5 Mixed use zone (except for a number of individual sites listed on plan)
CZ6 Leisure & accommodation zone (except for bulky goods retailing and shops at a number of individual sites listed on plan)
IZ1 General industrial zone (shops allowed only on selected sites; bulky goods retailing not allowed)
IZ2 Industrial mixed use zone (shops and bulky goods retailing prohibited at selected sites)

	Restrictions in zone/plan objectives
	Canberra Ave corridor – shops to be ancillary to other uses, except in one section of Griffith where a take-away shop is permitted

Drakeford Dr corridor – shops to be ancillary to other permitted uses or of limited scale

Forrest (s.18) – shops to be ancillary to other permitted uses

Leisure and accommodation zone – shops are related to the sale of entertainment, accommodation and leisure goods

Hill Station, Hume – shops must be ancillary to the use of land or restricted to tourist related goods and must not sell food (other than takeaway and restaurant)

	Business number limits
	Gunghalin town centre core zone – max 1 supermarket or dept store per section

Northbourne Ave precinct, commercial C5 – no more than 2 uses (out of business agency, office, restaurant or shop) per section permitted

	Floor space limits b
	City centre services zone: office uses at ground floor do not occupy more than 8m of street frontage; max GFA per lease of 200m2 for supermarkets or shops selling food

Town centres business zone: max 200m2 per shop; max 200m2 per lease per supermarket or shop selling food (except for produce market)

Group centre business zone: max 100m2 per shop, or 300m2 per shop where adjoining development in core zone, or 300m2 per shop on selected blocks in Kingston.
Group centre services zone: max 300m2 per supermarket or shop selling food

Deakin office area: shops, drink establishments and restaurants ≤ 720m2 in total with each supermarket or shop selling food to be ≤ 200m2 per shop

Barton section 27: shops which are arts, crafts & sculpture dealer only to be ≤ 1000m2 in total; all other shops ≤ 1000m2 in total with max GFA of supermarket or shop selling food ≤ 400m2
Bruce: shop max GFA ≤ 500m2; supermarket ≤ 200m2
Gungahlin district mixed use zone: shop ≤ 200m2 per establishment or tenancy

Kingston mixed use zone: shop selling food ≤ 250m2
Leisure and accommodation zone: shop (excl. for arts, crafts & souvenirs) ≤ 250m2, generally
Yarralumla leisure & accommodation zone: shops ≤ 500m2 in total, excl those related to entertainment, accommodation or leisure uses

Industrial mixed use zone (excl. West Fyshwick): supermarket or shop selling food ≤ 200m2; other shops (except for bulky goods retailing) ≤ 3000m2
Industrial mixed use zone (West Fyshwick): shop ≤ 200m2
Industrial mixed use zone (West Fyshwick s.30 block 18): shop used for display and sale of alcoholic beverages ≤ 1200m2
Hill Station, Hume: shop (excl. that for arts, crafts or souvenirs) ≤ 250m2
Mitchell: shop (excl. bulky goods retailing and personal services) ≤ 200m2 per lease; bulky goods retailing ≤ 3000m2 per lease

Symonston Amtech Estate: shop ≤ 50m2 

Northbourne Ave precinct: shop ≤ 100m2 per establishment



(Continued next page)

Table 
8.10
(Canberra, continued)
	Plan feature
	Details and examples

	Site coverage (maximum)
	Max plot ratio of 2:1 applies in Braddon business zone and 1:1 in Turner business zone. 

City centre services zone: max plot ratio < 2:1, or 3:1 where at least 1:1 of total ratio is residential use.

Group centre core, business and services zones: max plot ratio 1:1, generally

Group centre business zones – max plot ratio: Griffith 0.4:1; Kingston 0.5:1

 

	Building height (maximum)
	City centre core zone: generally 7 storeys but one taller building (approx 12 storeys) per section may be considered in some areas when part of a comprehensive whole section design

City centre business zone: 2-3 storeys

City centre services zone: minimum ground floor level height is 3.9m (to be adaptable for retail and service trade uses)

Gunghalin town centre core zone: max 4 storeys; min 2 storeys (except for service stations, community facilities or ancillary structures)

Gunghalin district mixed use zone: max 3 storeys

Town centre services zone: generally, max 2 storeys; but 3-4 storeys in Woden

Group centre core zone: max 2 storeys

Group centre business & services zones: max 2-4 storeys

Height limits apply in Northbourne Ave precinct: generally lesser of 3 storeys or 12m 

Inner North precinct: buildings on corner blocks must be built to the max heights specified in plan; general max 2 storeys

	Building front setbacks (minimum)
	City centre business zone: generally 6-10 metres

Northbourne Ave and Inner North precincts: extensive building setback requirements

	Vehicle parking (minimum provision) b
	Detailed provisions on the dimensions of parking spaces, duration of parking (long or short stay) and distance from the development
City centre CZ3 zone: mixed use developments > 1000m2 with bulky goods retailing or shops – max 3 spaces per 100m2 GFA

Bulky goods retailing: 2 spaces per 100m2 GFA in city or town centres; 2.5 spaces per 100m2 in group centres; 3 spaces per 100m2 in industrial zones

Shop: 4 spaces per 100m2 GFA in city & town centres & industrial zones; 5 spaces per 100m2 GFA in group centres; 6 spaces per 100m2 GFA in local centres, CZ2 zones outside centres, Northbourne Ave precinct & leisure & accommodation zone

	Other controls
	Buildings in Turner business zone, Forrest (s.18), Northbourne Ave precinct and office areas outside centres along major roads to be predominantly off-white to light buff/grey colour

All areas: development (excl landscaping) must achieve a 40% reduction in mains water consumption compared to equivalent development constructed in 2003; sites >2000m2 must store stormwater of at least 1.4 kilolitres per 100m2 of impervious area to be released over 1 to 3 days; sites > 5000m2 must reduce average annual stormwater pollutant export load of suspended solids by 60%, phosphorous by 45% and nitrogen by 40% compared with an urban catchment with no water quality management controls.

Tuggeranong town centre core, business and services zones: masonry materials are earth tone colours and roofs are predominantly red

Town centre services zone: internal retail arcades or retail malls are not permitted.

Gungahlin district mixed use zone: shops not permitted above ground floor level

	
	


a(In addition to these defined retail categories, other types of retailers are mentioned in plans including: local shops. b Gross floor area (GFA).
Source: Territory Plan and codes.
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Plan restrictions for retailers, Darwin

	Plan feature
	Details and examples

	Defined retail
categories
	Shop

Showroom sales

	Zones for retailers a
	Service commercial zone

Zone C – commercial (shop, showroom sales)D
Zone CV – caravan parks (shops only) D
Zone CL - community living (shops only)P
Zone CB – central business (shop, showroom sale) D
Zone SC – service commercial (shop, D showroom sales P)

Zone TC – tourist commercial (shop) D
Zone LI – light industrial (shop, D showroom sales P)

Zone GI – general industrial (shop, showroom sales) D
Zone DV – development (shop, showroom sales) D
Zone OR – organised recreation (shop) D
Zone CN – conservation (shop) D
Zone ZT – heritage (shop) D
Zone FD – future development (shop) D
Zone T – township (shop, showroom sales) D

	Restrictions in zone/plan objectives
	Light industry and general industry zones – shops are limited to those which service industry needs or would be inappropriate in a commercial zone

	Floor space limits
	Core Area: max 1200m2 in any single tower.

	Site coverage (maximum)
	Central Darwin: multistorey developments in Core Area can have a 25m high podium level covering up to 100% of site; min 12m between towers on the same site. Max length of each tower side to be ≤ 75% length of adjacent boundary.
Max plot ratio of 1:1 in tourist commercial, commercial and service commercial zones

	Building height (maximum)
	Generally ≤ 8.5m; up to 90m in Core Area may be approved and up to 55m in perimeter area b 

	Vehicle parking (minimum provision) c
	Central Darwin: no ground level car parking spaces; car parking area is to be not less than 3m from road 
Central business zone:

Shop: 3 spaces for every 100m2 NFA
Showroom sales: 4 for every 100m2 NFA plus 1 for every 250m2 used as outdoor storage

In other zones:

Shop: 6 spaces for every 100m2 NFA
Showroom sales: 4 for every 100m2 NFA plus 1 for every 250m2 used as outdoor storage

	Loading bays (minimum provision) c
	Shop: 1 space per 2000m2 of net floor area
Showroom sales: 1 space per occupation if NFA ≤ 10000m2; 1 space for every 5000m2 NFA over 10000m2
Loading bay is to be at least 7.5m x 3.5m with clearance of at least 4m

	Other controls
	Central Darwin: provide awnings to streets for full extent of site frontage; covered pedestrian links between buildings with dual frontages to NW or NE aligned streets
Plant rooms and service equipment to be on roof tops

	
	


a permitted (P), discretionary (D) b (Higher developments in perimeter area may be approved on sites ≥ 3500m2 which have at least 15% of site as publicly accessible open space and which exceed energy efficiency outcomes required under the Building Code of Australia. c Net floor area (NFA).
Source: Northern Territory Planning Scheme.
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Implications of barriers for particular retail groups
Changes to the style of retailing (and associated changes in the type of sites required for retailing) have been gradual in Australia with the appearance of chain stores in the early 1900s; enclosed shopping centres in the 1950s and 1960s; direct factory outlets in the 1970s and 1980s; bulky goods centres in the 1990s and, more noticeably, in the decade since 2000. On a smaller scale in recent years, the re-emergence of street markets and temporary stalls, the increased popularity of outdoor food and beverage services and electronic retailing, and the changing role and location of convenience stores, have also potentially had an impact on the land requirements of the retailing sector. 
The SCCA report that ‘Each new retailing format which arrives in Australia asserts that it is ‘new and innovative’ and that the planning system needs to be adapted to accommodate its unique qualities’ (sub. 43, p.6). A 2006 VCAT decision enunciated a role for a planning system faced with new format businesses: 

… an expansive rather than a restrictive approach should be adopted that makes allowance for the evolution of the retail industry but in a way that will achieve a net community benefit … it would be inappropriate to constrain opportunities for the retail industry to develop on the basis that new types of retail premises do not fit comfortably within existing definitions and traditional concepts of retailing which may have informed earlier decisions about how specific uses ought to be characterised … As new forms of retailing evolve, the role of planning is to ensure that they locate in appropriate places where they will best meet the needs of net community benefit and sustainable development. It is not the role of planning to frustrate the development of retailing or try to force uses into inappropriate locations by taking a restrictive view about which definition certain activities fall within. (Radford v Hume City Council (VCAT 2662, 21 December 2006) 
Planning and zoning issues with new format retailers arise primarily because:

· lack of flexibility in the expansion of centres, the capacity to rezone and/or amalgamate sites to facilitate larger format operations has limited location options for larger potential entrants

· the prescriptiveness of planning and zoning systems (such as specifications relating to store sizes or goods sold) has led to ad hoc definitions and regulatory changes to either cater for or prevent particular retailers from locating in particular areas

· business competitors and those in the community with a fear of businesses that are ‘big’ or ‘foreign’ for example, can legitimately use the objections and appeals facilities of planning and zoning systems to delay or stop such developments. (See community consultation discussion in chapter 9 for more details.)

These planning and zoning issues engender competition concerns for existing businesses, when new retail entrants are offering much the same types of goods and services as existing businesses, drawing on the same customer base, but are, for whatever reason, receiving different regulatory treatment through planning and zoning systems. For example, the new retailers may: 

· have access to sites which are available at comparatively lower prices and are less costly to develop (such access is made possible either through spot rezonings or by meeting prescriptive definitions on the business type)

· be less affected by planning and zoning requirements for public amenity and infrastructure (because of the lesser requirements on out-of-centre sites)

· receive differential treatment in the rezoning of land.

On the basis of such reasons, the SCCA contend that ‘it is these requests for special treatment that are anti-competitive’ (sub. 43, p.6). Instead of working within existing requirements, some large retailers and developers negotiate to their commercial advantage for changes to existing requirements.

The planning and zoning issues raised by retailers are two-fold. First, retailers advised the Commission that availability of suitable sites is an issue. Second, is the ease with which these sites can be developed for retailing purposes — including any public consultation necessary, rezoning and other approval processes. These factors are critical for the ability of new entrants in a market to compete against existing retailers and are discussed in detail below. Supporting evidence on the availability of sites for retail and expansion of key market participants is provided in appendix H. 

Issues raised by retailers 

Availability of retail sites
A wide range of retailers have noted that the availability of suitable sites for development is the most significant planning and zoning impediment to competition in the Australian retail grocery market. In submissions to the ACCC groceries inquiry and to this study, Aldi noted that access to suitable sites was the ‘primary brake’ on its growth in Australia (Aldi 2008 and sub. 11, p.1). For example: 

· A proposal for mixed retail/commercial development on land zoned for that purpose in St Peters, Sydney, was rejected by the council in May 2009 because it was deemed to ‘undermine a retail hierarchy which has been established to ensure the viability of the Green Square Town Centre’ (City of Sydney Major Development Assessment Sub-Committee 2009).
· In Victoria, Aldi indicated that a key barrier to entry in the Geelong area has been the lack of land in the business 1 zone in existing activity centres. This has led Aldi to consider out of centre sites which need to be rezoned (sub. 11, p.4). Notably, of the five new stores in Victoria which Aldi submitted for approval by Advisory Panel in 2010, all required a land rezoning — four sites from residential 1 to business 1 and one site from business 4 to business 1 (Victorian Department of Planning and Community Development 2010). 

Small grocery retailers have similarly stated that planning and rezoning systems limit access to suitable sites:
Access to new suitable sites is a significant impediment to expansion of supermarket chains … Rezoning applications are a long and slow process which further hampers the ability to respond to consumer demand. This is particularly relevant in inner city areas where higher population densities are being encouraged where there are generally smaller lot sizes that require amalgamation to provide sufficient land to accommodate a supermarket development. (Franklins 2008, p.10)
A further issue with site availability for small operators is that many new site options are associated with shopping centre developments and these are often not available to smaller supermarkets or new entrants. The ACCC found that a preference of centre owners to have Coles and/or Woolworths as tenants (in order to enhance the success of the centre) creates a significant barrier to entry for other supermarket operators and is ‘likely to lead to a greater concentration of supermarket sites in the hands of Coles and Woolworths’ (ACCC 2008, p.xix). 

For large format retailers, the availability of sites of sufficient size within activity centres (and the resulting high prices when such sites are available) is an issue.
 Costco, for example, reported that ‘Australia’s urban sprawl was making it difficult to find sites that were large enough to fit the warehouse store in “downtown” locations’ (Tadros 2010b).
 More specifically, fragmentation of sites (either spatially across an activity centre or between different landholders) can mean that larger sites are difficult for businesses to acquire and use (see chapter 4 for more discussion of land fragmentation). 

Information on retail floorspace and vacancy rates in Australia’s cities suggests that no jurisdiction stands out as having consistently higher or lower supplies of sites for retail activities (appendix H). Rather, available floorspace per person used for grocery retailing appears to be determined more by population levels than zoning systems, with lower floorspace per person in those catchments which have a higher population. 
Within cities, there is apparent higher demand for prime sites in the core of activity centres and within larger shopping centres, with higher prices and lower vacancy rates evident in these areas. Coupled with this is evidence of lesser demand for secondary sites in activity centres and space in smaller shopping centres. At the same time, markets in many of Australia’s cities are evidencing swelling demand for retail space outside of activity centres (in light industrial zones, business parks and on airport land, for example). 
Complexity of requirements for retail site development
The Commission was informed during its consultations that non-prime sites in activity centres can be costly for retailers to (re)develop relative to sites outside of activity centres and do not provide the returns that are achievable from prime sites. 

The possible locations for small and large retailers in a high growth local government area in each jurisdiction was outlined in section 8.3. For most areas, there are at least two zones in which retailers may locate, although large format supermarkets are not permitted everywhere that other large format retailers are permitted (for example, generally not in industrial zones) and there is usually a raft of other requirements (such as floor space restrictions and car parking requirements) which render sites in the permissible zones unviable. In section 8.3 for example, the lesser requirement was noted for the provision of car parking spaces that apply to bulky goods retailers as compared with supermarkets in some council areas. 
While it may be advantageous to have a planning system which facilitates a range of business models, it could also be expected that there is a point at which business models should be somewhat adaptable to local conditions. 

How retailers have responded to planning and zoning issues

Expansion on existing retail sites and within activity centres
Development of new retail sites could be expected to be most evident where there are flexible planning instruments and a ready supply of suitable sites. In contrast, an option for retailers faced with substantial restrictions over development and/or few suitable sites is to expand existing stores or enter new markets by the purchase of an existing incumbent retailer (Urban Taskforce 2009, p.31). 
Coles and Woolworths have typically adopted the former approach to entering new markets, although they also regularly expand on existing sites. For example, the SA Department of Planning and Local Government (2010) reported that ‘… retail floor space growth from 1999 to 2007 has mainly involved replacement of small supermarkets with larger ones [and a significant increase in homemaker shopping]’. However, the ACCC (2008) found that there was little evidence to suggest that Coles and Woolworths have simply ‘bought out’ existing competing stores and these retailers typically open around 20 new supermarkets each per year (appendix H). Emerson (2009) reported that in recent years, around 12 per cent of new Coles stores and 8 per cent of new Woolworths stores could be accounted for by acquisitions of independent grocery retailers.
Aldi also has a set floor plan model, prefers to purchase sites and develop its own stores (although it has adapted its model to operate within shopping centres where necessary) and accordingly, has expanded rapidly throughout eastern Australia over the past decade. The SCCA (sub. DR95) reported that of the 18 countries in which Aldi operates, in only two countries (the USA and France) has it expanded at a faster annual rate than in Australia.
The SCCA also provided evidence of the growth in supermarket developments in five major activity centres in Sydney, Melbourne and Brisbane (sub. DR95). In particular, the number of supermarkets (stores over 400m2) within a five kilometre radius of the main shopping centre in the five selected centres has increased, since 2000, by 25 to 56 per cent in four of the centres and by 80 per cent in the Brisbane example. The new stores were a mix of Woolworths, Coles, Aldi and other (Supabarn and IGA operators). While the Commission is not in a position to determine how many stores could potentially have opened in these centres had planning conditions been different, these expansions are largely in line with population growth in the relevant areas (appendix C).
The expansion activities of the supermarket groups, combined with estimates of retail grocery floorspace per person that are within ranges generally considered to be adequate (appendix H) are, on the whole, not indicative of an unduly limited supply of sites for retail activity within centres. That said, there may be particular local markets which are more constrained than others.
Locating beyond activity centres
One response of retailers to the perceived lack of large sites in activity centres and the availability and lower cost of sites outside of centres has been to push planning and zoning systems to allow retail development in what have traditionally been non-retail areas. 
This pressure by retailers to locate outside of activity centres appears not to be related solely to the availability, or otherwise, of sites within activity centres. That is, an expansion in activity centres and/or the zoning of more sites within activity centres as suitable for large retailers may not alleviate pressure in some areas. It is possible that even if more sites were available (and the site purchase costs therefore lower), some retailers would not chose to locate within activity centres because of the comparatively higher development costs and the capacity to take advantage of favourable planning attitudes to alternative retail formats in non-centre locations. The potentially lower site costs in out-of-centre locations and lesser development requirements (for example, in the form of fewer public amenities, lower infrastructure charges, fewer constraints on building appearance) afford considerable competitive advantage to the large format retailers over other businesses retailing similar products in centre locations. 
That the lower costs of locating at out-of-centre sites provide a competitive advantage is evidenced by the rapid expansion in bulky good centres across Australia over the past two decades. In 2009-10 alone, there were at least 27 new centres opened, under construction or in the planning system — adding a total of over 600 000m2 of retail space (appendix H). The corresponding floorspace for bulky goods is now roughly similar in the major mainland state capitals, although slightly higher in South East Queensland. The competitive advantage afforded to businesses in a large bulky goods centre over other retailers located in town centres is likely to be accentuated in smaller markets, such as in Tasmania, Northern Territory or in mainland regional centres.

The extent to which retailers are able to exploit planning and zoning systems to their locational advantage tends to vary with the specificity of zoning and development requirements and with the way in which systems are implemented (this latter point is considered further in section 8.5). In particular, The highly prescriptive definitions of retailer types contained in many plans is likely to give weight to suggestions by new retail formats that their business model does not ‘fit’ within existing planning schemes and therefore that differential consideration is required. 
Bulky goods retailers, for example, have differentiated themselves from other retailers (at least notionally) to the extent that ‘bulky goods retailing’ is defined, albeit inconsistently, in all state and territory planning schemes and commonly recognised as a separate category of retailing (appendix F). Based on its separate definitions, bulky goods retailing can generally locate on land that is zoned for purposes other than core retail — such as lower order business/commercial and industrial zoned land (tables 8.4-8.11). 

In practice, some retailers have developed business models which allow them to operate successfully in both bulky goods centres and the more traditional shopping centres. Furthermore, distinctions between bulky goods retailers and other retailers have become increasingly blurred with many bulky goods centres now retailing clothing and other small consumables (the sale of which does not appear to necessitate large areas for delivery, display, handling or storage) and most department stores retailing bulky items such as furniture and whitegoods.

Costco’s entry to Australia also highlighted the extent to which prescriptive definitions of retail businesses in planning documents can be used as leverage to gain access to alternative sites. In Melbourne, once it was established that Costco’s form of retail model fitted within the definition of a ‘shop’ under existing zoning regulations, Costco was able to locate as an ‘as of right use’ on a site already zoned for retail in the Melbourne Docklands (Costco 2009). 

In Sydney however, Costco’s Auburn site (Parramatta Road Retail Precinct) is located in an enterprise corridor and necessitated a rezoning of industrial land to retail. Although the business structure of Costco means that it does not readily meet standard New South Wales planning definitions for a bulky goods store or a supermarket, to facilitate the planning approval process, the company aligned itself to definitions of a ‘bulk goods retailer’:

We're a new type of retailer, we don’t fit into most planning laws ... You have to be a supermarket or department store. We're none of that, but we're all of that. (Tadros 2010a)

The Costco business model ... is that of a 'retail warehouse' which is not recognised as an individual form of development under the Standard Instrument definitions … Whilst Costco cannot be properly characterised as 'Bulky Goods Retailing' the Costco wholesale and retail warehouse shares many structural and operational characteristics with bulky goods retailing but equally can not be considered to solely be a traditional retail centre development. (Costco 2009)

Costco secured its third Australian site in early 2011, in a retail precinct at Canberra airport (Greenblat 2011) — a site which, as airport land, also receives preferential planning treatment.

With the introduction of its new home improvement stores as a concept in 2009, Woolworths has challenged the existing planning definitions of stores which are permitted to locate in the industrial and business zones where bulky goods retailers usually locate. With a retail offer that will include a mix of hardware and whitegoods, the new stores do not readily fit within the defined retail types to locate either within centres or outside of activity centres in most jurisdictions. In its Victorian planning applications, the proposed stores’ land uses necessitated in some cases, a rezoning of land to a business 4 zone.
Retailing on airport land

The rapid expansion over recent decades of retailing activity onto surplus airport land raises much the same issues as does the expansion into industrial estates and business parks. However, the competitive advantages afforded to those businesses allowed to locate on airport land are magnified by the differential treatment received by these businesses in the planning and zoning approval processes.

As outlined further in chapter 12, developments on Commonwealth airport land are within the responsibilities of the Commonwealth Minister for Infrastructure, Transport, Regional Development and Local Government. As such, airport developments are not subject to the planning and development laws of the states and territories or the land use plans of local councils. In the case of the Canberra airport, the Commonwealth Government removed the need for development at the airport to conform with the National Capital Plan. In discussing developments at Canberra airport, the PIA (ACT division) has been reported as stating that:

…it was not a lack of sites but Canberra’s cumbersome planning regime constraining new development. Developments had to undergo consultation, zoning and leasing approval and battle retailing analysis with several government departments, but the airport was a one-stop shop under federal jurisdiction. (Thistleton 2011)

Consequently, the vast majority of proposed retail developments on airport land are approved. In recent years, only two major airport retail developments have been refused at the planning stage: the Victorian government intervened to stop development at Avalon Airport because of concerns about the potential impacts on retail developments in nearby Geelong; and a proposed outlet centre, homemaker centre, food courts and discount store adjoining Sydney airport was not supported by the Commonwealth government (Atkinson 2008). 

The cost advantages afforded to businesses located on airport land relative to other competing businesses have been detailed by the SCCA to include: no obligation to meet infrastructure costs of developments; exemption from payment of state taxes such as land tax and parking levies; absence of the need for development approval and public consultation for developments less than $20 million which are consistent with the airport master plan; and exemption from state retail trading hours (SCCA 2008a). As an example of the competitive advantage afforded to retailers on airport land prior to start up, Costco are expecting to open their new Canberra airport store less than one year after having announced their interest in the site (Costco 2011). In contrast, the SCCA reported that the delivery of a similar quantity of retail space by one of their members took around eight years from site acquisition to opening. 

These potential competitive advantages are likely to be accentuated in smaller regional cities where a major commercial development at an airport would represent a significant increment in the overall amount of commercial space. This is an issue not just for retail space but also more broadly for the competitiveness of industrial and office space in smaller cities.
Planning response
In return for access to out-of-centre land, most planning schemes apply floorspace limits (minimum or maximum size requirements or both) and/or restrictions on the types of goods which may be sold by large format retailers. In New South Wales, for example, it was reported that: 

Regulation of the format [bulky goods retailing] is often required to stop bulky goods outlets selling non-bulky goods. This practice impacts on centres and raises community costs beyond any benefit. Where such concerns exist, councils are encouraged to apply floorspace limits or restrictions on the types of goods for sale. This is a fair restriction in return for the cost and locational advantages not available to other retail outlets. (NSW Dept of Urban Affairs and Planning 2001, p.11)
Subsequent to Costco’s approval, the Auburn Council proposed a limit on the size of retail occupants of at least 10 000m2 at the Parramatta Road Retail Precinct where the Sydney Costco is to be located (Clause 65(3), Draft Auburn LEP 2000 (Amendment No.22)).
 SCCA claim that such limits are anti-competitive and would not enable certain other businesses and retailers to develop there (sub. 43). 

It is important to note that these issues with large and alternative format retailers have only arisen because of very prescriptive definitions on the types of goods which can be sold in particular zones. These highly prescriptive definitions are a planning issue which could be minimised. Claims that new entrants should be required to meet the same prescriptive planning and development requirements that existing businesses were required to meet when establishing is not conducive to an adaptable regulatory system. It would be of potentially greater benefit to the competitiveness of market outcomes in the longer term if zoning requirements were flexible enough to allow both the entry of alternative business models and the modification of existing models.
Barriers to entry of new retailers are potentially lower in those areas for which ‘as-of-right’
 development on sites is facilitated. Where as-of-right development is permitted in retail and commercial zones in and around activity centres, entry into markets may be more straightforward with fewer delays and greater certainty around the right to use a site for its zoned purpose. 
Nevertheless, implementation of requirements can slow down even as-of-right development. The ANRA gave the example of the proposed establishment of a bulky goods warehouse in a light industrial precinct of Balgowlah, Sydney. Even though there was existing bulky goods development in the precinct, barriers to the new entrant included additional consultation with a range of decision bodies and the community, plan amendments and resubmission multiple times, and ultimate approval with limited trading hours and other operational restrictions (sub.44, p.7).
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Barriers presented through government implementation of plans

As with any regulatory system, the written requirements may set the broad framework in which governments and regulated parties interact, but the manner in which these requirements are interpreted and applied can have a substantial impact on the competitiveness and efficiency of regulatory outcomes. Aspects in the implementation of planning and zoning systems which may particularly affect market outcomes include the consistency with which regulatory requirements are implemented; approaches used for the government release of sites for development; and the different stances of jurisdictions on changing the allowable uses for sites. 

Inconsistent implementation as a barrier to entry

Consistent interpretation and application of regulatory requirements within a jurisdiction is critical: for business to have confidence to invest in a development and ensure resources are not spent unnecessarily in either ‘second-guessing’ or attempting to manipulate outcomes; to enable past decisions to be used to assess the potential for a successful outcome in the future; and ensure that some developers are not unfairly advantaged over others (ANRA, sub. 44). Planning processes should be implemented in a manner which reduces the risks to business associated with the regulatory system and deliver certainty for investors, businesses and communities. Planning systems should not attempt to mitigate risks associated with markets.

There are a number of ways which inconsistent implementation of planning and zoning systems can act as a barrier to new business entry:

1. Alternative development assessment paths
All states and territories have some discretionary aspects to the assessment of some DAs and, for example, afford their planning minister with varying degrees of power to decide on individual DAs — usually those deemed to be ‘of state significance’, ‘critical’ to planning or economic outcomes for a region or the state, or of substantial significance to the development or future implementation of planning policy. In states with small councils or councils with low-resourced development assessment facilities, such alternative assessment paths for large, complex or state-significant projects may be necessary to ensure the benefits and costs of a development proposal are fully understood and taken into account in the decision making process. The assessment paths for DAs in each jurisdiction are noted in chapter 7. 

Of particular interest here is the proportion of DAs that could potentially be handled at a council level but are instead ‘called-in’ by the relevant state minister. Some projects are handled at state level because of clear, pre-defined criteria for eligibility. In contrast, the scope for a project to be called-in by ministers opens potential for greater manipulation and bypassing of accepted planning system procedures. The proportion of DAs called-in to the Minister was reported to be highest in Victoria and South Australia. While for some projects a call-in is anticipated (or lobbied for) early in the DA process on the basis of the project size and known regulatory requirements, for other projects a call-in can occur late in the process and substantially alter the proposal’s chance of success. 

The Tourism and Transport Forum noted that ‘The primary concern with ministerial call-in is that it is uncertain and encourages jurisdiction shopping between state and local approval.’ (sub. 50, p.20) Study participants raised particular concerns about inconsistencies in DA handling in Victoria and South Australia:

· The Business Council of Australia noted that ‘While it is possible to have projects of economic significance fast-tracked in Victoria, some proponents suggest that the process is ad hoc, relying heavily on the discretion of the Planning Minister in using their powers and the proponent’s knowledge of Victorian planning processes.’ (sub. 38, p.4)

· The Council of Capital City Lord Mayors reported that ‘Concerns of differential treatment have been a topic of some discussion within SA, the Major development status that removes a project from the normal planning process, are [open] to differential and favoured treatment – for example relatively small projects (in North Adelaide) given major project status for no apparent transparent reason.’ (sub. 31, p.14)

Exploitation by businesses of alternative assessment paths for their own gain is discussed later in this chapter.

2. Inconsistent enforcement of regulatory requirements

Some study participants reported that few government resources are devoted to ensure compliance with the conditions of a development’s approval. The partial enforcement, or non-enforcement of a regulation ‘… places those businesses complying with the regulation at a competitive disadvantage to non-complying businesses’ (Organisation Sunshine Coast Association of Residents, sub.21, p.6). Inconsistent enforcement of regulatory requirements has the potential to augment business gaming of planning and assessment processes and afford some businesses with a competitive advantage.
3. Development risks associated with long assessment periods

Development proposals which experience delays and long assessment periods incur a greater risk of needing to be modified for: regulatory changes in the relevant jurisdiction; changes in assessment staff and interpretations of regulatory position; and community attitude changes. Long and uncertain project gestation periods can also mean that unexpected changes in demand conditions have a significant impact on the viability of development projects. Where such factors cannot be incorporated into higher prices for the final developed product, the competitiveness of the developer may be adversely affected.

The length of DA processes in each jurisdiction were detailed in chapter 7. While Victoria had lengthier processes for DAs than other states in 2009-10, developers indicated to the Commission that other positive features of the Victorian planning system offset the comparatively slow DA approval times to reduce the overall risk to developers (chapters 9 and 10).

The Urban Taskforce was particularly critical of regulatory risks in New South Wales, noting that:

The fluid and ever widening legislative environment has deprived the development industry of any protection from more onerous obligations once they have irrevocably committed to a development site. In fact diligent developers must now factor in an unusually high risk premium for developing in NSW, because of this uncertainty … Quite aside from the risks of the law being changed, the application of the law, as it stands, is a highly subjective and politicised process that can be extremely unpredictable. A decision-maker who wants to refuse development consent is literally blessed with an unending array of rules, policies strategies and ordinances that can be relied upon to justify a “no”. A decision-maker who is minded to approve a development must navigate a complex and internecine maze of conflicting, overlapping, vague and rambling documents.’ (2009, p.5 and 31)

It further reported that ‘any person looking to acquire land in NSW for redevelopment will need to factor in huge regulatory uncertainty if any kind of rezoning is required.’ (Urban Taskforce 2009, p.14). This view was echoed by Costco following its negotiations to enter Victorian and NSW markets:

It has been Costco’s experience that the level of investment risk that has been made in NSW by Costco is significantly higher than in Victoria. Following several meetings with the Victorian government it was clear that the Costco retail model would be accepted into Victoria under its planning system. The level of certainty of a Costco operating in NSW has been much lower and Costco has at its own risk, now entered into a contract for the purchase of land and development of land where the proposed Costco store remains prohibited. (Costco 2009)

In contrast, other study participants reported to the Commission that clarity on the allowable uses for sites renders Queensland’s planning system a much lower risk environment in which to attempt business establishment. Queensland legislation includes the option for consent authorities to issue a preliminary approval, which may override planning schemes requirements and alter the level of assessment required of a DA (Sustainable Planning Act (Qld) 2009, subdivision 2). 

Uncertain planning requirements may disproportionately impact on the ability of smaller land developers to compete, as they may be more dependent on the timing of income streams from a given project and thereby more commercially vulnerable to any planning system delays. 

Competition and the government release of land

As the owner of substantial tracts of land (both greenfield and previously developed),
 government release of land for (re)development by the private sector has potential for significant impacts on competitiveness of some land markets. In particular, government land release can influence how much land is released, when and where it is released, for what purpose and which developers benefit. This has implications for the viability of a development project and the overall value of land use to the community. For example, a Queensland residents group, OSCAR, considered that ‘the interventions of the State [Queensland] government in identifying areas to be fast tracked for future development has had the result of reducing competition. By the state choosing the sites for major new greenfield development large landholders become the beneficiary of development.’ In Western Australia, the UDIA reports that smaller developers have been driven out of the greenfields sub-division market because only the largest developers can roll out the required infrastructure on the necessary scale. Smaller developers either wait until the infrastructure passes their development or retreat from the market (sub. 53, p.15).
To reduce scope for the government release of land to act as a barrier to developer participation in land markets, competitive tender processes may be used. A competitive tender process is particularly important if the site is to be retained as a single parcel to be developed by just one developer in order to avoid the situation in which a government monopoly on land is simply transferred to a private developer. There may be more scope for competition (but at the cost of less coordinated development and possibly a loss in economies of scale) if a site is divided into multiple parcels with competing businesses able to develop each parcel. 
Where a government land organisation (GLO) which operates as a business is the final site developer, it is important for the competitiveness of market outcomes and an improved resource allocation throughout the economy that principles of competitive neutrality are adhered to. That is, government businesses must operate without net competitive advantages over other businesses as a result of their public ownership. Features of the GLOs are discussed further in chapters 3 and 4. 

There may also be some competitive advantage afforded to developers who work with governments on projects. The Urban Taskforce reported, for example, that ‘There is a reduced willingness for private capital to develop certain activities (such as “affordable housing”) unless it is in a joint venture agreement with agencies/companies that benefit from favourable [government] treatment’ (2009, p.6). While to some extent this is an inevitable consequence and aspect of such a partnership, in general, the competitiveness of outcomes can be improved if the process by which developers are selected to work with governments is open and competitive.

Moving the boundaries

The stance of different jurisdictions on changing the allowable uses for a site can have a major impact on the competitiveness and efficiency of land use in a city. In some jurisdictions, the preferences of regulators to preserve existing uses of sites can substantially limit the scope for innovation and competition between land users. In other jurisdictions, use of spot rezonings can substantially alter the wealth distribution within the local area and may open up the planning and zoning system to more gaming behaviour.  
Preservation of existing uses as a barrier to competition and innovation

Planning and zoning systems can inadvertently act as a barrier to competition and innovation by entrenching existing patterns of development. This entrenchment can occur at two levels: first, by maintaining existing industries and land uses in given areas; and second, by maintaining the existing look/feel of a given location. While it is generally desirable for plans to be clear about requirements and strictly enforced, an efficient allocation of land between uses is only possible if plans are also flexible enough to cope with changes in suitability of sites for use by different industries and innovation in factors such as building construction and design/use of space.

The suitability and desirability of sites for particular uses necessarily changes and evolves over time. All Australian cities have examples of areas which are currently residential but which are becoming increasingly attractive for expansion of activity centres; industrial areas which are either too congested, restricted or run-down to be viable sites for industry; or agricultural land on the fringe of urban areas which is more highly valued for residential or commercial development. 

The extent to which planning policies and their implementation allow existing sites to be redeveloped for a different land use varies considerably between jurisdictions and cities. Often governments have a view on the ‘need’ for a particular type of development and this influences willingness to consider a rezoning for development. Generally, if the private sector is seeking to develop a particular parcel of land, a market need could be presumed to exist (Urban Taskforce 2009, p.13). The important issues that government should then be considering is whether the particular proposed use of a site is likely to provide the best long term outcome for the community and whether the infrastructure exists or will exist to support the proposed development. 

Some planning and zoning systems are used to keep land in its current use, at the expense of other uses which are more highly valued by the community. Restrictions on the development of agricultural land are a common example of this.
 For example, the Penrith Development Control Plan 2010 for the Mulgoa Valley seeks to ‘protect the agricultural capability of prime agricultural land’. Similarly, the Urban Taskforce (2009, p.10) noted that in Sydney ‘planning authorities have moved to protect industrial land, in part, because they correctly perceive that the market will re-allocate some of this land to higher order (more valuable) uses, if it is given the opportunity to do so.’ However, such restrictions may be necessary to achieve desired planning outcomes where councils consider the proposed developments to be contrary to the long term welfare of the broader community (for example, because of the irreversibility of using agricultural land for development or the locational importance of some sites to major facilities such as ports and airports).

Attempts by planning authorities to limit the decline of particular commercial activities in some locations are rarely effective. Simply zoning land for a particular purpose does not mean that the desired activities will remain. Rather, such planning action may result in sites remaining either vacant or underutilised and comparatively unproductive. The SA Department of Planning and Local Government (2010, p.225) reported that:

Retail, particularly in small centres, can often be displaced by commercial activities such as real estate, medical therapies and accounting. Planning has little control over this process…

Grocery retailers have also commented on the current inappropriateness of some land zoned for retail:

Local planning and zoning restrictions tend to bear little resemblance to commercial reality, areas that are zoned for retail uses are not necessarily in appropriate locations. Additionally, Government initiatives to increase population densities have created demands for retail space that cannot be met under existing zone criteria. (Franklins 2008, p. 10)
Some planning and zoning systems are used in a paternalistic way that may partially and unnecessarily duplicate market processes or limit development which would be commercially marginal anyway. For example, the City of Adelaide reported that ‘the planning and zoning system prevents the entry of some industries because it is recognised that large scale manufacturing is not suited to the City environment or the desired service focus of City business into the future. This is partially because the land values are too high. The City is trying to encourage residential and commercial business growth…’ (sub. 23, p. 8) 

A number of submissions to this study noted that a failure or delay in reviewing planning documents and a lack of flexibility in zoning processes can hamper the competitive operation of markets by inhibiting the transition of land between alternative uses within urban areas (for example, subs. 23, 31 and 41). The Council of Capital City Lord Mayors reported that ‘the preclusion of new industries and the continued existence of particular industries in some locations can arise from a local government authority’s failure or delay to review its town planning scheme in a timely manner. The overly prescriptive nature of older town planning schemes in operation within some local government authorities can also preclude innovation, new development and technology and preclude local governments from being able to respond to market changes.’ (sub. 31, p. 12) The currency of plans and frequency of plan reviews are discussed further in chapter 10.
On a finer scale, implementation of planning and zoning systems may limit the scope for developments which are innovative — for example, in building style, use of space and technology, or integration with infrastructure and surrounding land uses. To remain competitive, businesses must continually evolve to meet market and consumer demand, but many planning and zoning systems are not responsive to these changes and land use tables in town planning schemes may not adequately allow for alternative business structures (WALGA, sub. 41 and ANRA, sub. 44). Use of planning systems to restrict some new industries is particularly evident in areas that are seen as having a ‘niche’ character (PIA (NSW division), sub. 1). 

By their nature, innovative proposals break from traditional and existing patterns of development and yet, planning procedures often give the most credence to developers with an inherent interest in preserving existing development patterns. One reason for this is that planning authorities reduce their own legal and political risks if they continue to enforce the status-quo, but raise the potential for considerable litigation, judicial review and community backlash if they pursue options that diverge markedly from existing developments (UDIA, sub. 53).

Spot rezoning and associated changes in land values

The legal capacity of jurisdictions to change the allowable uses on particular sites is summarised in table 8.12 and detailed in chapter 4. Up (down)-zoning occurs when a government changes either the zoning of a particular site or the requirements which must be met within a zone with the effect of increasing (decreasing) the future development potential of that site. 

While rezoning of individual sites (‘spot rezoning’) increases the flexibility of a planning and zoning system for developers, it (inconsistently) affords a competitive advantage to the developer who gets windfall profits by a rezoning of land for higher value uses, raises efficiency and equity issues, and may open up the planning and zoning system to greater gaming and abuse. 

Table 8.
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Capacity for spot rezoning and changes of land usea
	Jurisdiction
	Relevant planning provisions/guidelines

	NSW
	Spot rezoning is possible with council endorsement, state dept assessment of proposal and Ministerial approval if appropriately zoned sites are not available. 
Alternatively, projects which are approved under Part 3A may be approved by the Minister for rezoning.  

	Vic
	Rezoning is possible with council agreement as to need and Ministerial approval. Land which abuts or is seen to be sufficiently close to appropriately zoned land may be spot rezoned.

	Qld
	Council consent to a planning scheme amendment is required and possibly public notification. 

	WA
	Spot rezoning is possible by a planning scheme amendment with agreement of council and approval of the WA Planning Commission and the Minister.

	SA
	Rezoning is possible if the development is consistent with council development plans and state planning objectives. Projects given major project status may be approved by the Minister for rezoning. 

	Tas
	Rezoning is possible as a plan amendment with agreement of local council and the Tasmanian Planning Commission, and Ministerial approval.

	ACT
	Rezoning is possible as an amendment to the Territory Plan. Consultation with a range of prescribed agencies, ACTPLA agreement and Ministerial approval are required for a plan variation. 

	NT
	Rezoning is possible as an amendment to the NT planning scheme. Proposal goes through the NT Department of Land and Planning and requires Ministerial approval. 

	
	


a(Refer to chapter 4 for further details on rezoning processes in each jurisdiction. Public consultation requirements associated with rezoning are discussed in chapter 9.

Source: State legislation and state agency websites.
From an efficiency perspective, there are potentially increased costs for land owners and governments associated with rezoning areas of land one plot at a time, rather than a larger scale rezoning. For example, each business requiring a rezoning may be required to produce detailed supply and demand reports to demonstrate the market and community need for the rezoning (Urban Taskforce 2009). It is also potentially more difficult for governments to implement a consistent and coordinated approach to planning and land use when subsections of an area are subject to individual consideration. 

The value of land can increase (or decrease) substantially when zoning for use is changed (Pacific Infrastructure Corporation, sub. 8; Master Builders Australia, sub. 32). While the decision between rezoning one area as opposed to another may not affect the overall benefits to the community (and therefore the efficient allocation of land), it can have a substantial effect on the individual wealth of those whose land is rezoned (that is, equity implications). For example, Moran (2006, p. 72) reports that:

Land used for alternative purposes to urban development (ie. agriculture) on the periphery of Melbourne is worth only a few thousand dollars per hectare. The fact that it sells for a premium, even before its release, reflects speculator’s views that the authorities will eventually designate the land as useable for purposes the community actually values most … Land prices on the urban boundary that are considerably in excess of agricultural land prices reflect the scarcity value caused by regulatory restrictions on supply. 

Accordingly, some developers purchase land speculatively in anticipation of an up-zoning that will enable higher valued future development. While there are some regulatory and market risks associated with such an action, speculative purchases remain a largely commercial decision. 

On an equity basis, some councils discourage spot rezoning of land. For example, the Town of Vincent (WA) noted that ‘… the Town does not support spot rezoning as it is generally considered to be inequitable to rezone one lot over another.’ (sub. 1, p. 6) In contrast, ‘one of the most arbitrary elements of the [NSW] planning system relates to the spot rezoning process’ (Urban Taskforce 2009, p. 84). In commenting on the NSW planning system, Costco reported that:

A planning system that requires ‘spot rezonings’ on an individual basis to foster development and rollout of a retail format such as Costco does not support or promote the levels of confidence and certainty required for large scale investment. (Costco 2009)

The potentially large changes in land values associated with rezoning provide incentives for landowners, developers and others to lobby for or against rezoning and changes to activities allowed in particular areas. For example, residents faced with a drop in their property prices associated with rezoning for higher density urban infill have a financial incentive to lobby against multiunit developments in their suburbs. Conversely, some retailers have achieved considerable competitive advantages in recent years over other retailers by purchasing lower priced land outside of activity centres and successfully lobbying planners to have that land rezoned (up-zoned) for retailing activities.

Some up-zoning and back-zoning of land may also occur inadvertently through the relaxation or imposition of requirements associated with a particular zone rather than through an explicit rezoning. For example, a reduction in the allowable floorspace limits or increase in street set back requirements may reduce the value of a retail site; similarly, a reduction in the number of houses allowed on a given site may reduce the value of a residential block to a developer.

Urban Taskforce (2009, pp. 16 and 101) reported the case of GPT Re Limited vs Belmoran Property Development Pty Limited 2008 in which a site that permitted large-scale retail development was down-zoned to permit retail of only 400 square metres. The decision to reduce the development potential of the site was taken after a developer had announced its intention to build a new shopping centre. 

The listing of a property as ‘heritage’ can similarly reduce the future development potential and value of the site. Heritage listing can occur without the consent of a property owner in New South Wales and may therefore be considered a regulatory risk. In contrast, a property owner in Queensland is entitled to claim compensation for the entry of their property on the local heritage register (Urban Taskforce 2009). 

There are potentially a range of policy options for dealing with the equity issues arising from the changes in land values associated with spot rezonings and other regulatory changes. Monetary measures include betterment levies (or ‘uplift charges’) when land values increase and compensation for regulatory changes which reduce land values. Alternatively, a broadening of zone definitions could reduce the occurrence of spot rezonings and thereby reduce the extent to which such regulatory actions give rise to equity issues. 
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Business gaming of planning systems

A common feature of many regulatory systems is that there is scope for regulated businesses to use the system to their own gain. Use of planning systems is considered: first, from the perspective of the extent to which businesses exploit aspects of these systems to achieve a particular outcome for their own projects; and second, by examining the extent to which businesses use planning systems to adversely influence the outcomes of competitors’ projects. A particular aspect of this, raised in the terms of reference, is the ‘gaming’ of appeals processes.

Use of the system to facilitate own projects

Strategies for site acquisition

The larger developers have a range of strategies for acquiring sufficient land for large-scale developments in the future — most of these are some form of land banking (as discussed further in chapter 4). Depending on the jurisdiction and clarity of the planning and zoning system, these strategies come with some risk (uncertainty in demand, capacity to acquire necessary neighbouring sites at a market price, uncertainty in getting any necessary rezoning) and necessarily require higher returns to make the exercise worthwhile. For example:

· Shopping centre developers sometimes acquire land adjacent to existing centres to facilitate future redevelopment and expansion (SCCA, sub. 43). Building height restrictions in local government plans (as discussed in section 8.3) are one factor that makes lateral expansion the only option for some shopping centres. 

· Developers in some areas are able to rely on a council’s penchant for ‘orderly’ and ‘compatible’ development and use strategic purchase of land adjacent to council land as a means of gaining development control over the use of council land. For example, in Warners Bay (north of Sydney), the Lake Macquarie City Council has recommended the sale of council land to Woolworths without a public tender, ‘believing a sale without competition was appropriate because Woolworths had gained control of an adjoining site and an “orderly development” was desired.’ (Cronshaw 2010) 
· NARGA claim that the large supermarket chains have gained access to supermarket sites by ‘gaming the council planning/zoning system ... In some cases this has meant giving the local government access to part of a site, building a library as part of the project or offering some other benefit. A common approach is the purchase of a car park from a cash strapped council.’ (sub. 47, p.4)

· Bunnings are reported to have paid ‘well over market rates’ to secure a site in Queensland which was nominated by Woolworths as a potential site for one of its new hardware stores (Thomson 2011).

That these strategies require resources usually associated with larger developers means that site ownership in some markets may become more concentrated through these activities.

The PIA noted, however, that manipulation of the planning system by business is sometimes not so deliberate or explicit. In particular, it reported that in a pre-development assessment process or other informal liaisons between councils, agencies and the development industry, the market demands of a particular group/developer may be understood and could steer a particular policy direction which may unintentionally support one development outcome and therefore be anti-competitive. As an example, the PIA outlined the case of large retail developers lobbying to place a supermarket in a particular region: 

…a new town centre plan is being prepared and a floor space bonus for a supermarket is included in response to this lobbying in the planning controls. It isn’t tailored to a particular supermarket retailer but it does provide an incentive for supermarket retailers and therefore has anti-competitive implications for smaller footprint retailers. This is common and is often supported by communities who want the supermarket. (sub. 1, p. 7)

Use of alternative assessment paths

The existence of alternative assessment paths was discussed earlier in the context of consequent uncertainty to developers. Alternative paths also provide a means for some businesses to use planning systems to lobby and game the planning system for use of a preferred path for their proposals. In particular, businesses may gain a competitive advantage through access to sites otherwise not available, acceptance of development proposals which might otherwise be substantially modified to meet requests of particular interest groups, and speedier or less costly project approval processes. NARGA consider that lobbying governments for ‘fast track’ approval of projects is one way that large companies use their resources to game the regulatory system (sub. 47). The alternative paths for a DA assessment were outlined in chapter 3 and the differential costs to business of each of these were detailed in chapter 7. 

All jurisdictions noted that major projects can be assessed at state level or ‘called-in’ by the Minister: 

· the introduction of a ‘major cases’ priority list at VCAT in early 2010 for projects over $5 million led to claims that some projects were being ‘upsized’ in order to become eligible for fast track treatment (Cooke 2010a); 

· similar claims have been made to the Commission during consultations about adjustments made to project proposals in New South Wales — in some cases to enable assessment by a Joint Regional Planning Panel (JRPP) and in other cases, Ministerial ‘call-in’ — although it should be noted that most projects dealt with by JRPPs are ‘non-discretionary’ and that the JRPPs scrutinise the capital investment value of projects. 
Mitre10 highlighted the differential treatment afforded to Woolworths because of the size of their proposal in Victoria for new home improvement stores:

Woolworths has already received abnormally favourable planning treatment in Victoria whereby the State Planning Minister has circumvented existing local government planning systems and approved at least 12 sites for new big-box hardware operations … This ‘free ride’ which other new operators do not enjoy will inevitably lead to a lessening of competition in the retail hardware industry as more independent operators fall by the wayside and the Wesfarmers-Woolworths duopoly further extends its dominance. (sub. 39, p. 2)
Aldi reported that the Advisory Committee model for rezoning approval in the Geelong region of Victoria has ‘enabled Aldi to pursue sites that were otherwise unavailable without council support’ (sub. 11, p. 4). As noted earlier, Victoria and South Australia recorded the highest number of development proposals which were assessed at state level in 2009-10. 

Use of objections and third party appeals

Planning approvals processes for business developments generally fall into one of two categories — developments on land that is appropriately zoned for the purpose but nevertheless requires development approval; and developments which do not fit the land use designation and/or associated development controls for that site and require a land rezoning. Both processes are open to ‘gaming’, whereby incumbent businesses can avail themselves of objection or submission rights in order to prevent a development or at least to increase the time, cost and risk faced by a would-be competitor. As noted in chapter 7, these delays and costs can be particularly onerous if they involve reviews by appeal courts or tribunals. 
Objections

The lodgement by an existing business of objections to the establishment or expansion of a competitor is one way which businesses can ‘game’ the planning systems. However, objections are a legitimate avenue for community input into the development processes and not all objections can be considered to be a gaming of the planning system. What does constitutes gaming is not well defined but at a minimum, objections which have little basis in planning regulations could be considered to be a gaming of the planning system. The scope for objections in each jurisdiction is detailed in chapter 3. Broadly, all jurisdictions allow for objections as part of a public consultation process for most projects.

In a survey of major retail chains for this study, the Commission found that objections to a retail development proposal can number several hundred but that councils do not always disclose either the number of objections or details on the nature of objections to the development applicant.

To receive consideration as a legitimate objection, an objection would necessarily need to be founded on planning principles of the relevant jurisdiction (CCCLM, sub. 31; WALGA, sub. 41). However, the Commission was repeatedly advised during consultations that jurisdiction plans generally provide an abundance of ‘exceptions’ and ‘conditions’ which businesses (and community groups) can use as a seemingly legitimate planning-related basis for an objection. Indeed, increased traffic congestion around the proposed development site is a common objection to a range of developments. 

For example, as a potentially significant competitor to the new Woolworths home improvement stores, Bunnings has been an objector in the planning process. In Victoria, Bunnings’ principal argument is that Woolworths are seeking the right to sell goods (specifically, whitegoods and home entertainment) that Bunnings are not permitted to sell because of their location in industrial zones (Business Day 2010). 

While most jurisdictions report that objections which are not based on sound planning principles would not preclude the approval of the relevant development, often the purpose of an objection is achieved simply if a proposal is delayed through the objection process — in these cases, rejection of the proposal would be just an added benefit. Furthermore, the planning systems in [states] require that only those parties which have lodged an objection may have standing to appeal a DA decision. A desire to leave open the possibility for an appeal creates an additional motivation for parties to lodge an objection. 

Third party appeals
As with objections, to receive consideration as a legitimate appeal, an appeal must be founded on planning principles of the relevant jurisdiction. The parties which are eligible to lodge third party appeals in each jurisdiction, the types of DAs for which they can do so, and appeal activity during 2009-10 are discussed in chapter 3. While there is ample evidence of active participation in appeals processes by potential business competitors, some study participants have been at pains to point out to the Commission that ‘gaming’ of appeals processes by businesses does not occur (or is very limited). 

The SCCA, for example, reported that it is unaware of any attempts by competing businesses to ‘frustrate or influence the planning process on illegitimate grounds’ (sub. 43, p. 28). IGA also reported that:

… it is the experience that in the last 5 years the major chains do not appeal zoning and development applications except on proper grounds. It is now observed that the practice of gaming appeals is in fact very rare. It has been observed that businesses do not regularly oppose competitor development except where it is proper to do so. (sub. 16, p. 12) 

PIA similarly reported that ‘gaming of appeals’ does not occur frequently and is not a major barrier to competition’ (sub. 27, p. 14). However, they also noted that ‘… anecdotal evidence suggests that there are some examples where developers deliberately act to delay the development approval process through submissions based on competition issues. This is usually in relation to centres or shopping issues.’ (sub. 27, p. 14) 

Consistent with this view, Woolworths reported that it has been the subject of gaming of planning processes by its competitors:

… [a] major impediment to store development is the use of the planning process by competing businesses to object to and frustrate new store development (often referred to as a gaming of the planning process). This is a constant challenge for Woolworths that faces such objections on a regular basis in relation to new store developments. Even where such objections do not successfully prevent the stores developed they often add to the delay and cost involved in the development process. Woolworths has recently experienced blanket and systematic attempts by particular competitors to “game” the planning process with the apparent intention to prevent or frustrate the rollout of some of its stores. (sub. 65, pp. 4, 16)
Aldi likewise claimed that ‘Some Aldi development applications have been delayed and frustrated unfairly and unnecessarily from third party objectors’ (sub. 11, p. 6) and Costco are reported to have stated that ‘… our competitors, the two biggest retailers out there, we feel are fighting us at every junction to slow down the process.’ (Greenblat 2010)

From its recent inquiry into grocery prices across Australia, the ACCC concluded that gaming of planning processes was occurring:

The ACCC also received specific and credible evidence of incumbent supermarkets using planning objection processes to deter new entry in circumstances where the incumbent supermarket had no legitimate planning concerns. When questioned about this practice, Woolworths said such appeals are lodged to protect Woolworths’ opportunities for new stores and to protect existing business. Woolworths further stated that this is a practice adopted regularly by other supermarkets … Further, the complexities of planning applications, and in particular the public consultation and objections processes, provided the opportunity for Coles and Woolworths to ‘game’ the planning system to delay or prevent potential competitors entering local areas. (ACCC 2008, p. xix)

Woolworths reported to the Commission that it has undertaken to no longer object to new competitive developments at or near Woolworths developments or its existing stores, with the following exception:

The only exception to this policy would be where a new development is expected to have significant immediate impact on the amenity, operations or access for our stores. That is, whilst Woolworths may be subject to gaming of the approval process by competitors, Woolworths itself does not engage in any such gaming processes. (sub. DR98, p. 2)

Aside from appeals by retail competitors, both Queensland and South Australia reported examples of third party appeals by competitors in the provision of child care centres. Brisbane City Council noted that ‘particular operators have been regular litigants against approvals for other childcare centres in close proximity to any of their existing premises (sub. 18, p.3 and sub. 31, p.7). South Australia reported that in the case of ABC Development Learning Centres P/L vs City of Tea Tree Gully and Ors, the court ruled in favour of the council rather than ABC, which sought to resist establishment of a competing child care centre (sub. 57, p. 12).
The extent to which gaming of appeals occurs in each jurisdiction is likely to be related to the ease with which third party appeals can be made and the impacts that such appeals could be expected to have on competitors. For example:

· Of all the jurisdictions, Victoria and Tasmania appear to be the most open in terms of the range of parties eligible to lodge an appeal on a DA (chapter 3). In contrast, third party appeals are not permissible in Western Australia. Queensland and South Australia reported that there is limited scope for gaming of appeals processes in their states because of the restricted range of DAs which can be appealed (Brisbane City Council, sub. 18 and CCCLM, sub. 31). 

· Brisbane City Council noted that most applications to extend or construct new buildings within commercial centres and industrial zones are code assessable development and therefore no third party appeal rights exist (sub. 18 , p.2).

· South Australia similarly limits third party appeals to a small range of DAs (those in category 3), with fewer third party appeal rights and lower notification requirements for developments which conform to expectations for the relevant zone. 

· There are no appeal rights for a rezoning request in any jurisdiction,
 and Brisbane City Council noted that this removes the ability of competitors ‘to disrupt development applications during the assessment process or lodge appeals against approvals’ (sub. 18 , p.2). 
· While most states have generic legislative provisions to allow courts to dismiss appeals which could be considered to be frivolous or vexation claims made by a business competitor, Queensland and South Australia explicitly include such provisions in their planning legislation. 
· Queensland allows courts to award costs against a party if ‘the court considers the proceeding was instituted or continued by a party bringing the proceeding, primarily to delay or obstruct’ (Section 457(2a)). Brisbane City Council considers that this provision allows the court to penalise anti-competitive behaviour’ (sub. 18 , p. 2). 

· South Australia requires competitors to identify themselves during consultation, appeals and judicial review processes. If a court ultimately finds that proceedings were initiated primarily to restrict competition, then they may award costs, including for economic loss, against the party initiating the proceedings. South Australia indicated that with the introduction of these legislative provisions, gaming of appeals processes by competitors has been less of an issue in that state (South Australian Government, sub. 57). 

· Third party appeals, made for whatever reason, can substantially delay developments and constrain the capacity for new businesses to compete with incumbent businesses (the success of some businesses, for example, may be contingent on becoming established in time for seasonal retail trade). As discussed in chapter 7, the time taken to get a decision on a third party objection can extend to 20–30 weeks in some jurisdictions.

· The chances of a successful appeal will also influence the extent to which businesses use appeal processes for commercial purposes. In Victoria, third party appeals against council decisions to grant planning permits were successful or partially successful in 76 per cent of cases in 2008-09 (VCAT 2009). In contrast, the lack of past success in court appeals may deter action by competing businesses in other jurisdictions. IGA report that in New South Wales, objections based on economic impact have succeeded in only two court cases in the last decade (sub. 16, p.12) — although objections based on other issues may have been more successful. Chapter 3 reports further on the number of third party appeals lodged and the proportion that were successful, either completely or in part, in each jurisdiction. Victoria, Queensland and Tasmania reported the most third party appeals lodged in 2009-10. 

Overall, it would appear that gaming of planning processes by use of third party appeal provisions is likely to be most problematic in Victoria and Tasmania (which both have comparatively open standing to lodge an appeal and evidence of businesses having made use of this in 2009-10). Gaming of appeals processes may be less of an issue in Western Australia (no third party appeals), Queensland (limited scope for third party appeals) and in South Australia (due to both limits on the scope for appeals and capacity of courts to award costs where proceedings are found to have been initiated primarily to restrict competition). It should be noted that rather than simply prohibiting third party appeals, a more socially desirable outcome may achieved by a reduction in incentives for third parties to appeal and/or greater penalties associated with vexatious or otherwise illegitimate appeals. 
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Concluding remarks and leading practice approaches

In assessing the potential impacts of planning and zoning on competition, the extent to which competition appears to prevail in some land use markets was considered at a very broad brush level and primarily for retail markets. While there is evidence of barriers to market entry (both regulatory and non-regulatory) and inadequate supplies of floorspace for some commercial activities (chapter 5), there nevertheless appears to be a reasonable number of competing businesses and continued entry in most markets (appendix H). Furthermore, in the case of grocery retailing at least, it appears that the dominance of Woolworths and Coles in most markets (appendix H) is not necessarily at levels that are detrimental to competition (ACCC 2008) and not likely to be significantly reduced through any changes to planning and zoning systems. 
Requirements and practices which unjustifiably restrict competition
Some restrictions on competition may be required to improve the overall efficiency of urban land allocation and use. There are however, constraints imposed by planning and zoning systems which could be considered to unjustifiably restrict entry into markets and reduce the flexibility with which businesses can operate in a particular zone or centre. The extent and nature of such restrictions vary considerably between local government areas and cities but, in 2009-10, the following measures in particular appeared to unjustifiably restrict competition where they were used:

· large numbers of prescriptive zones and complex systems of development codes and use conditions which can be found to varying degrees in council plans in all jurisdictions 

· highly prescriptive requirements such as: 
· descriptions of businesses allowed in particular zones in some council plans in New South Wales, Victoria and Western Australia
· site-specific restrictions on type and size of businesses allowed

· restrictions on business numbers and use of floorspace for different activities
· extensive use of floor space minimums and/or caps in all states and territories, but particularly in the ACT and some councils in Victoria and South Australia 
· centre size limits in Western Australia (but note that these were removed in August 2010) 
· detailed specifications on aspects such as the internal fit-out of developments, landscaping, advertising signage, and vehicle and bicycle parking. 
· allocation of particular commercial sites in the ACT to selected retailers 

· consideration of the costs and benefits to existing businesses (particularly by city councils in New South Wales, Queensland and South Australia) and impacts on activity centre viability (by all jurisdictions but to a lesser extent in the Northern Territory) as a major consideration in assessing a rezoning application or DA.

Some restrictions also arise as a by-product of the way in which planning and zoning regulations are implemented by governments and/or because of the ways in which businesses game the planning systems — including the exploitation of objections and appeals available to them. Features of planning and zoning systems which appear to unnecessarily restrict competition:

· regulatory uncertainty on site use and rezoning potential (including use of ‘spot’ rezonings), particularly in NSW cities

· alternative DA assessment paths with a lack of clear and consistently implemented guidelines for which projects are considered under each path — this seems to be an outcome particularly of the South Australian planning system.

Leading practices to support competition

In addition to identifying aspects of planning and zoning systems which unjustifiably restrict competition, the Commission has been asked to report on best practice approaches to support competition in land use markets. 

No single jurisdiction stands out as having a planning and zoning system which could be considered to represent best practice in all respects. However, there are some features of planning and zoning systems which, if implemented, would be likely to improve the competitiveness of the relevant markets. For example:
1. Land use zones (and overlays) in activity centres which are less prescriptive and exclusionary to businesses and industrial zones which are available only to industry would enable planning and zoning systems to facilitate improvements in the competitiveness of city land use. 

The combination of highly prescriptive zoning and few large commercial sites within activity centres has led businesses to push for special consideration of their business type and/or attempts to locate in out-of centre locations and industrial zones which present fewer restrictions for them. A reduction in the prescriptiveness of zones and allowable uses (particularly those relating to business definitions and/or processes) would facilitate new retail and business formats to locate in existing business zones without necessitating rezonings and other changes to council plans to accommodate various business models. 
Land areas set aside for industrial uses should be used for those industrial activities which need to be located in separate areas because of either their adverse impacts on other land users or because overall city planning outcomes are improved through their location near major infrastructure such as ports or airports or near primary production facilities such as quarries. For most businesses (retail, commercial, service providers and some light industrial), there are few adverse impacts associated with their location decisions and therefore few planning reasons why they should not be co-located in a business zone. The NSW proposal (2009, p.15) of a single business zone applied across an entire centre with the mix of uses with a centre left to the market has the potential to be a leading practice in this area. 

Such changes in business location would necessarily require accommodating adjustments to infrastructure investment in order to avoid adverse outcomes such as congestion.

Implementation of this requirement would also necessitate greater consideration of business uses in the allocation of land in cities than these activities currently receive (chapter 5). 

One immediate consequence of this would be fewer zones and greater range of businesses which can operate within activity centres. On the surface, the Victorian system of zones appears close to best practice. However, the complexity of overlays detracts from the simplicity of the zones. South Australia and Western Australia also appear to have reasonably straightforward and consistent zoning systems and do not appear to be burdened by unnecessarily restrictive overlays.

2. Facilitation of more ‘as-of-right’ development processes for activities would reduce uncertainty for businesses and remove scope for gaming by commercial competitors. 

As-of-right development processes for activities applying to locate on land for which they are zoned would be facilitated by less prescriptive business definitions in plans. This would enable, for example, new retail formats to locate in existing zones without necessitating changes to council plans to accommodate each variation in business model. One consequence of more as-of-right development would be reduced spot rezoning, with its inherent inefficiencies, inconsistencies, windfall gains and gaming by business competitors.

The Commission was informed during consultations across Australia that clarity and flexibility of use on commercial sites is greatest under the Queensland planning system.

3. Impacts on existing businesses should not be a consideration during development assessments. To minimise the adverse impacts on competition, it is highly desirable that the broader implications of business location on the viability of activity centres be considered at a generic level during city planning processes rather than in the context of specific businesses during development assessment processes.

From the Commission’s surveys of planning agencies and local governments, it would appear that the two territories place the least consideration during development assessment on commercial impacts on existing businesses. This approach could be considered a leading practice in this area. New South Wales’ proposed SEPP on competition also prevents such a practice and once implemented, this could increase scope for market entry and competition in that state. 

The majority of governments (but to a lesser extent in the Northern Territory) take into account the impacts of proposed developments on the viability of existing centres during a rezoning or development assessment. While this is potentially a competition-limiting practice, maintaining the commercial viability of a city’s activity centres is usually an important objective of planning systems (jurisdiction planning objectives are discussed in chapter 9). However, it is more appropriate that the impacts on activity centre viability of possible business location decisions be fully considered during plan preparation and review rather than assessed on an ad hoc basis when a particular development is proposed. 

Adequate ‘future-proofing’ of activity centres and provision for new centres during strategic planning processes could reduce the extent to which impacts on the viability of existing centres is an issue. Areas for future retail and commercial expansion need to be clearly identified and known to the public. To support this, fragmentation of land in edge-of-centre locations should be avoided. Furthermore, zoning needs to be flexible enough to enable dead centres to be revitalised by a different range of businesses or uses to those which became unviable at those locations.
4. Legislated access and clear guidelines on eligibility for alternative DA paths (where they exist) would increase certainty and reduce scope for businesses to manipulate development assessment processes to their commercial advantage.

The existence of alternative assessment paths for DAs is both a key source of uncertainty in the planning system for developers and an opportunity for business gaming of the assessment processes. Clarity in the eligibility of projects for alternative assessment paths — including clarity on the powers of the planning minister, what constitutes a ‘state significant’ project, ‘critical infrastructure’, a project which is likely to have a ‘substantial effect’ on planning policy and its future implementation — is highly desirable for effective implementation of planning systems. It is not clear that any state or territory government is sufficiently definitive on alternative development assessment paths at present.

5. Third party appeals which are appropriately contained in terms of the types of DAs which can be appealed and the parties which can appeal are a highly desirable approach to enable planning systems to support competitive outcomes.

Third party appeals of DA decisions should be possible but limited to issues which were subject to DA consideration (that is, appeals on matters that were resolved during planning processes, rather than during development assessment processes, should not be considered). This would mean that third party appeals are not possible, for example, on compliant DAs. South Australia and Queensland appear to have third party appeal practices which are most likely to facilitate efficient outcomes in commercial land use markets. Highly desirable features of these systems which appear to reduce vexatious appeals include clear identification of appellants and their reasoning for appeals, and the capacity for courts to award costs against parties seen to be appealing for purposes other than planning concerns. Requirements for parties to meet and discuss issues has also been identified as desirable for reducing the incidence of third party appeals proceeding to court (Trendorden 2009).






































































































�	The example of Houston, USA (a major city with no zoning ordinance) would suggest that government intervention may only be necessary if it is too costly for private landowners to individually develop and enforce standards. In Houston, landowners in residential districts have grouped together to form voluntary private covenants (deed restrictions), which are in some instances more onerous than zoning regulations in other cities (Day 200X; Fischel 1985, p.233). Furthermore, some external benefits and costs may be more appropriately/efficiently and directly dealt with by taxes and subsidies (such as congestion charges) than indirectly through planning and zoning regulation.


�	A large number of sites is only desirable for those land use activities for which two or more businesses can supply the market at a lower price than a single larger business. For activities such as waste disposal facilities or seaports, for example, an outcome closer to that which is socially optimal may be more likely with a single large location than with multiple small sites.


�	However, competition may be present even with only one business if there is a credible threat that other competing businesses can establish themselves in the area. In a study of five retail and professional markets in USA towns, Bresnahan and Reiss (1991) found that in markets with five or fewer incumbents, almost all variation in competitive conduct occurred with the entry of the second or third firm. A number of experimental studies have also demonstrated near competitive price outcomes with relatively few market participants (for example, see Bell 2002, Bell and Beare 2001 and Smith 1982).


�	These impacts will be exacerbated if ownership of a site is ‘fractured’ (that is, the site consists of a number of small land parcels, each with a different owner) and it is difficult and costly to undertake negotiations required to assemble land into a site large enough to support the desired development. In such a situation, small to medium developers may be precluded from entering the market and/or existing land holders may have significant market power when negotiating with developers. More discussion on fractured land issues is included in chapter 4.


� Analysis of the quantity of land in each zone would shed light on the availability of sites for particular business types and the capacity for future expansion of activity centres. Unfortunately, such spatial data is available for only a few jurisdictions across Australia. 


�	The gradual shift to use of LEP templates in New South Wales and the eventual implementation of new planning documents following council amalgamations in Queensland may result in some simplification of zone categories for council areas in these states.


�	The Queensland Department of Local Government and Planning submits that the broader implications of business location on viability of centres would be considered at the strategic planning and planning scheme amendment stages, rather than in the context of specific businesses during development assessment.


�	Note, however, that while the threat of competition is not a valid reason to refuse development permission, the case decision leaves open the possibility that a development proposal which reduces ‘the extent and adequacy of facilities available to the local community’ may be refused. There have been a number of subsequent court cases which have drawn on the decision of Kentucky Fried Chicken Pty Ltd v Gantidis. 


�	The ACCC considered that the challenge of freeing up planning/zoning impediments to achieve improved retail grocery competition could not be left solely to its role in enforcing and promoting compliance with the Trade Practices Act (ACCC groceries inquiry). A development proposal can be consistent with the requirements of the Trade Practices Act but nevertheless be detrimental to competition. For example, ACCC clearance of a proposal by a supermarket chain for a particular site acquisition means that the proposal is considered unlikely to substantially lessen competition. A decision by the ACCC to not intervene does not imply that there are no alternative outcomes that would improve competition, nor that the acquisition would not reduce competition (by an amount less than ‘substantial’).


�	These floor space restrictions in enterprise corridors were not continued into the Sydney Metropolitan Plan 2010, released in late 2010.


�	2m2 per person appears conservative given that the City of Sydney have reported having around 3m2 per person currently plus an undersupply of supermarkets (SCCA, sub. 43). It has also been estimated that retail floorspace is at least 2m2 per person in Melbourne, Adelaide and Canberra (chapter 4).


�	The Independent Retailers of NSW and the ACT report that anticipation of greater scope for out-of-centre development in NSW in the future has led a number of developers to prepare proposals for new out-of-centre developments (sub. 16, p.13).


�	South Australia is reviewing its activity centres policies in 2011, including the use of floor space caps, to ensure consistency with competition policies arising out of COAG.  


�	Restrictions on business hours is not limited to councils. In approving construction of a Coles supermarket and liquor outlet in Bankstown, the Joint Regional Planning Panel (JRPP) attached conditions on hours of operation for the stores and loading docks and number of trucks allowed in the loading dock at any point in time (JRPP 2010).  


�	 In any given part of the metropolitan area, even without zoning and associated use restrictions, there are likely to be few suitable sites readily available for large scale residential, retail or commercial development. Where a site consists of a number of small land parcels, each with a different owner, it may be difficult and costly to undertake the complex negotiations required to assemble the land into a site large enough to support a major development. ‘Fractured ownership’ can be particularly problematic for infill developments within existing urban areas.


�	Costco was unable to locate a site of the required size (at least 3 hectares) within Sydney’s existing retail centres or in the fringes of bulky goods centres. Its site at Auburn is located within an industrial area in an enterprise corridor and necessitated a rezoning. 


�	Under the draft NSW Activity Centres Policy, Costco would be classified as a ‘big box’ retailer or ‘shop’ and could therefore locate in Local Centres, Commercial Core or Mixed Use zones.  


�	While many of the issues relating to infrastructure provision and community consultation have been dealt with in other reviews specific to airports, planning and competition aspects have not been comprehensively addressed to date. Furthermore, as the range of uses on airport lands expand (beyond bulky goods and offices to include supermarkets for example), the scope for competition impacts broadens.


� 	Development of the Costco store in Auburn was supported by Auburn Council and as the proposal met the minimum threshold to be called-in by the Minister, it was assessed as a part 3A application. Subsequent to the Costco approval, the New South Wales government raised the threshold on projects called-in by the Minister from $50m to $100m.


�	‘As of right’ developments are those which comply with all applicable zoning regulations and do not require any discretionary action (such as a consideration of economic, environmental or social impacts) by the assessment body in order to be approved.


� Costco received concept plan approval from the NSW government and final planning approval from the NSW Planning Assessment Commission in April 2010 for a store in Auburn in western Sydney. The approval is subject to 157 conditions including a requirement that Costco must build a new intersection on a nearby road to cope with the extra traffic around the store and that Costco will prepare and implement a range of plans related to factors such as waste and environmental management and building construction management.


�	Governments also predominantly own ‘airspace’ such as the space above train stations and in some cities this has become a focus for new infill developments (sub. 82).


�	Given the difficulty in returning developed land back to agricultural purposes, some of these restrictions on development of agricultural land may be justified, but only to the extent that they maximise the value of the land to the community (and this means not just the value to future generations but the current generation as well).


�	Note that DAF (2009) considers it to be best practice that ‘only those people who have provided an objection to the planning authority as part of the assessment process should have an appeal right, as objectors should not be able to circumvent the planning authority assessment process.’


�	Bunnings are reported to have been active in opposing development approvals sought by Woolworths as part of its hardware store roll-out. In January 2011, Woolworths lodged a complaint with the ACCC against the Bunnings hardware chain. The complaint reflected, in part, concerns about ‘some property development processes in a couple of states’ (Thomson 2011). 


�	Note though, that as part of the rezoning process in Victoria, third parties may make submissions and present to Panel Hearings.
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