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About the study
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Objectives of planning, zoning and development assessment systems
Planning, zoning and development assessment systems are used to manage the growth of cities and towns, preserve the environment, provide and coordinate community services and facilities, and promote and coordinate the orderly and economic use and development of land. These systems are intended to balance the needs of communities by taking into account the often competing social, environmental and economic goals as well as the impact of land use and development.

Planning and zoning policies in Australia are generally designed to:

· preserve and enhance the conservation, use, amenity and management of land, buildings and streetscapes 

· provide for the health, safety and general wellbeing of those who use these areas

· provide and coordinate the provision of community services, infrastructure and facilities 

· ensure the uniform application of technical requirements and an orderly and efficient use and development of land (Thompson 2007). 

Over the last 20 years, the number of objectives within the planning system, and thus its complexity, has been continually expanding. For example, in December 2009, the Council of Australian Governments (COAG) added to existing local, state and territory objectives a wide-ranging set of national objectives, including providing for: 

· nationally significant economic infrastructure such as transport corridors, international gateways, intermodal connections, networks between capital cities and major regional centres and major communications and utilities infrastructure 

· population growth

· productivity and global competitiveness

· climate change mitigation and adaptation 

· access of people to jobs and businesses to markets 

· development of major urban corridors

· social inclusion 

· health, liveability and community wellbeing

· housing affordability.

Planning, zoning and development assessment systems have been considered by the Commission in the past with inquiries on First Home Ownership (PC 2004) and The Market for Retail Tenancy Leases in Australia (PC 2008). Those reviews focused on particular aspects of land use that will also be touched on in this study which looks more broadly at the system.
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Defining planning, zoning and development assessment
At its broadest level, planning is the process of making decisions to guide future allocation and development of land. Strategic planning at the state and territory government level gives structure to this process by identifying long-term goals and objectives and then determining the best approach for achieving those goals and objectives. The number and structure of plans varies greatly across the jurisdictions with some being part of a hierarchy of plans where consistency is required. Others may deal with a specific issue such as heritage. All states have councils and (except Tasmania) regional level statutory plans which should be consistent with the overarching goals and objectives of the state. 
Within a development plan, each council area is divided into smaller areas called ‘zones’. Zones are used as a way of grouping areas with similar characteristics together, integrating mutually beneficial uses, separating incompatible uses and setting outcomes for the area through policy (Planning Institute of Australia (South Australian Division) 2010 and Chung 2007). 

Zones are typically based on land uses such as residential, industrial and commercial. Each zone is defined by criteria that set out the detail of the acceptable and unacceptable uses for the zone. In Australia, zoning can be very prescriptive and exclusionary and, in some instances, very flexible.
To ensure that a proposed development is consistent with the local policy envisaged for the area, as set out in the relevant plans and zoning ordinances, all development and plans undergo assessment unless they are exempt, for example, as minor development. The assessment process performs the function of ensuring that development complies with the plan for the council area, region or city. It affords protection to the property owner, neighbours, community and environment against dangerous, illegal and undesirable developments. However, it can also result in property owners or developers forgoing potentially higher returns and/or incurring higher costs by having to conform with the regulatory requirements rather than undertaking developments they consider would maximise their returns. The process in itself can also add considerably to costs, the longer it takes to get approval.
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What has the Commission been asked to do? 

The Commission has been asked to continue the program of performance benchmarking of Australian business regulation in the third year of Stage 2 of the benchmarking program (box 1.1). At its meeting on 7 December 2009, COAG agreed that the Commission should benchmark the state and territory planning and zoning systems. In addition, the 9 October 2009 meeting of the COAG Business Regulation and Competition Working Group (BRCWG) agreed to a review of land development assessments.

Both reviews were intended to identify and compare impacts on business compliance costs. In addition, COAG identified the importance of impacts on competition and the overall efficiency and effectiveness of the functioning of cities as key elements of the benchmarking task.

Given the synergies between the states’ and territories’ planning and zoning systems and land development assessments, it was decided that there was value in conducting these two reviews concurrently. The Terms of Reference for these reviews were received in a letter from the Assistant Treasurer on 12 April 2010 (appendix A).

Scope of the terms of reference

In the terms of reference, the Commission is requested to examine and report on the operations of the states’ and territories’ planning and zoning systems, particularly as they impact on:

· business compliance costs 

· competition
· overall efficiency and effectiveness of the functioning of cities.  

Do not delete this return as it gives space between the box and what precedes it.
	Box 1.
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The Commission’s performance benchmarking program

	In February 2006, COAG agreed that all governments would aim to adopt a common framework for benchmarking, measuring and reporting the regulatory burden on business (COAG 2006). Since then, the Commission has produced five reports to help implement that decision.

The ‘feasibility’ study

To help implement COAG’s 2006 agreement on benchmarking and measuring regulatory burdens, the Commission was asked to examine the feasibility of developing quantitative and qualitative performance indicators and reporting framework options (attachment A). This feasibility study concluded that benchmarking was technically feasible and could yield significant benefits (PC 2007).

The ‘quantity and quality of regulation’ & ‘cost of business registrations’ reports

In April 2007, COAG agreed to proceed to the second stage of the program of regulation benchmarking and in December 2008, the Commission released two companion reports examining the quantity and quality of regulation and benchmarking the administrative compliance costs of business registrations. The ‘quantity and quality’ report (PC 2008a) provides indicators of the stock and flow of regulation and regulatory activities and quality indicators for a range of regulatory processes, across all levels of government. The ‘cost of business registrations’ report (PC 2008b) provides estimates of compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments.

The ‘food safety regulation’ & ‘occupational health and safety’ reports

In December 2008, the Commission received the terms of reference to benchmark the regulation of food safety and occupational health and safety. The ‘food safety’ report, released in December 2009 (PC 2009), compared the food regulatory systems across Australia and New Zealand. The Commission found considerable differences in regulatory approaches, interpretation and enforcement between jurisdictions, particularly in those areas (such as standards implementation and primary production requirements) not covered by the model food legislation.

The ‘occupational health and safety’ report, released in March 2010 (PC 2010), compared the occupational health and safety regulatory systems of the Commonwealth and state and territory governments. The report found  a number of differences in regulation (such as record keeping and risk management, worker consultation, participation and representation and for workplace hazards such as psychosocial hazards and asbestos) and in the enforcement approach adopted by regulators.
These reports served to test the usefulness of standards as well as performance benchmarking and test a range different benchmarking indicators and approaches to collecting benchmarking data. They also provided lessons for future studies. In particular, they highlighted the potential challenges in obtaining data from individual businesses and surveying local councils. It is also apparent that there are significant differences across jurisdictions reflecting different regulatory approaches as well as the characteristics of the jurisdictions themselves.

	


In doing so, the Commission is to recommend best practice approaches that support competition, including:

· measures to prevent ‘gaming’ of appeals processes
· processes in place to maintain adequate supplies of land suitable for a range of activities
· ways to eliminate any unnecessary or unjustifiable protections for existing businesses from new and innovative competitors.
Business compliance costs from regulation are those which businesses must undertake in order to meet regulatory requirements and which they otherwise would not have undertaken. The Commission interprets these costs broadly to include not only the direct administrative costs of complying with regulatory requirements but also the indirect costs such as land holding costs or reduced profit from downsizing a development or broadly, any cost a business must pay or any benefit it must forgo that it would not have otherwise. Some regulations require businesses to contribute in-kind or financially to the development of infrastructure etc. This benchmarking study thus also provides a means by which to compare the different ways that governments charge developers and the amounts charged. 
The competitiveness of a market may be measured by the ease with which potential participants can enter the market and compete on an equal footing. Competition is generally beneficial to society as it leads to more choice and lower prices for consumers. However, unfettered competition may not result in land-use allocations which deliver a wide range of accessible services to communities (for example, play grounds, bicycle paths or disabled access); it may deaden town centres when nearby competing shopping precincts are established; or it may create unwanted side-effects (negative externalities) such as noise and pollution. To address these issues, planning, zoning and development assessment restrict competition by limiting the entry of businesses into markets; restricting the location of where goods and services are produced or sold; and imposing higher costs of compliance on some businesses or activities through restrictive zoning requirements. At issue for society is whether these restrictions produce a net benefit; and whether the social goals can be achieved without restricting competition as much.
The efficiency and effectiveness of the functioning of cities is a broad concept that seeks to capture the wellbeing of residents and the liveability of cities. Efficient and effective cities serve many objectives including sustainability and economic growth. They also accommodate national goals such as for population and the environment, the ease of doing business and social, visual and environmental amenity.

Some adverse impacts on competition and business compliance costs are almost inevitable to ensure that the public benefits such as the amenity of urban areas, are considered in land use decisions. 

Regulations and instruments in scope
For this study, ‘states and territories planning and zoning systems’ are broadly defined to include the regulatory requirements imposed by governments as well as the actions of regulators in administering planning regulations. Planning and zoning systems incorporate legislation, policies, planning schemes, guidelines, decision making processes and appeal mechanisms on the use of land and how the use is able to be changed. Details of the specific planning instruments can be found in chapter 3.
Key players in scope
There are a large number of stakeholders in land planning and development, from communities and businesses to industries and governments. The regulators of the planning system span all levels of government, from local councils to states and territories and, to a lesser extent, the Commonwealth and even COAG. State planning ministers and departments are responsible for most state and city planning, and local councils are usually responsible for local land use planning and most development assessment.

Benchmarking period

The benchmarking period used in this study is generally the financial year 2009-10, and it is 30 June 2010 for matters that must be measured at a point in time. Major developments since then have been noted throughout the report but are not taken into account in the inter-jurisdictional comparisons.
Cities being benchmarked
As suggested by the terms of reference, this study focuses on cities. With 75 per cent of the Australian population living in cities of more than 100,000 people, Australia is one of the most urbanised countries in the world.
Cities are generally defined in Australia to be predominantly urban areas with a permanent population of at least 25 000 people (Infrastructure Australia 2010a), of which there are around 120 in Australia. For the purposes of this study, the Commission has focused on a subset of 24 cities. These include each state and territory capital city (both the central business district and surrounding metropolitan area) and all cities with a population over 50 000. To that list was added two cross-border cities for inter-jurisdictional comparison (Queanbeyan and Wodonga). To ensure at least two cities from each jurisdiction (except ACT) were covered, Mt Gambier, Alice Springs and Geraldton-Greenough made up the final cities on the list. Together, these selected cities include 78 per cent of Australia’s total population. The full list of cities can be found in appendix A.
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Conduct of the study 

In April 2010, on receipt of the terms of reference (appendix A), the Commission issued a circular announcing the study to interested parties and advertised the study on its website and in The Australian Financial Review and The Australian.

In conducting its study, the Commission has been assisted by an Advisory Panel comprised of representatives from the Australian Government, state and territory governments and the Australian Local Government Association. The study’s Advisory Panel met in early April 2010 to discuss the scope, coverage and methodology.
In May 2010, the Commission released an issues paper and invited interested parties to make a submission to the study. Informal discussions were held in all Australian capital cities and several non-capital cities with various interested parties, including representatives from business, industry associations, government departments and regulatory agencies, as well as some community groups. 
The Commission gathered information from a variety of published sources including previous reviews of aspects of planning and zoning systems in some jurisdictions, studies examining the implementation of strategic plans, work by the Development Assessment Forum (DAF) and annual reports published by regulators. To fill some of the gaps in information, the Commission surveyed Australian state and territory regulators and local governments in Australia (appendix B). The Commission also used information provided from a range of businesses and business organisations including developers, planners and retailers on their experiences with planning and zoning in each jurisdiction and with the planning and zoning regulators. This information was further supplemented with a community survey and discussions with a number of community groups. A business questionnaire was also conducted by industry associations, based on questions provided to the associations by the Commission.
The Advisory Panel met again in December 2010 to discuss a working draft of the report. Subsequently, the Draft Research Report was publicly released on 25 February 2011.

Since then, participants have provided feedback to the Commission during meetings and discussions and by means of further written submissions. Throughout the course of this study, the Commission has received 104 formal written submissions.  All views have been given careful consideration in the preparation of this final report. 
The terms of reference, study particulars, survey questionnaires and submissions are also listed on the Commission’s website at www.pc.gov.au/projects/study/ regulation benchmarking/planning. Further details of the conduct of the study are provided in appendix A.
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Outline of the report 

The report is structured as follows: 
· chapter 2
—
The efficient and effective functioning of cities
· chapter 3
—
Regulatory framework
· chapter 4
—
Urban land supply – policies and strategies
· chapter 5
—
Urban land supply – processes and outcomes
· chapter 6
—
Infrastructure
· chapter 7
—
Compliance costs
· chapter 8
—
Competition and retail markets
· chapter 9
—
Governance of the planning system
· chapter 10
—
Transparency, accountability and community involvement

· chapter 11
—
Referrals to state and territory government departments and  agencies
· chapter 12
—
Commonwealth environmental and land issues
· chapter 13
—
Comments from jurisdictions.

The titles of some of the chapters directly indicate which aspects of the terms of reference are being addressed therein: the functioning of cities; land supply; compliance costs; and competition. The remaining chapters cover broader features of planning systems which impact on aspects of these terms of reference. Chapter 6, on infrastructure, addresses an important challenge in planning for cities having significant impact on: city liveability; the viability of developments; and the time it takes to complete developments. Chapters 9 and 10 cover aspects of governance which affect both the functioning of cities and business compliance costs. Chapter 11 benchmarks the number of referrals, how they are triggered and their timeframes. Chapter 12 looks at how some Commonwealth requirements impact on business costs. Chapter 13 contains the official comments on the report made by those state and territory governments choosing to do so.
Appendix A provides details of the conduct of the study by providing the Terms of Reference, submission and visit lists as well as the details of those parties who responded to the surveys. Appendix B outlines the broad sources of information for the report and how surveys were conducted. Appendixes C and D respectively provide additional details for chapters 2 and 3 on the functioning of cities and on council development restrictions. Further information on land supply processes and outcomes is provided in appendix E, to accompany chapters 4 and 5. Appendixes F and G support chapters 6 and 7, respectively, with further detail on jurisdictional infrastructure contribution arrangements and information on alternative development assessment pathways that are used by local governments. Appendix H accompanies chapter 8 to detail competitive aspects of Australia’s retail markets and appendix I describes the involvement of state and territory environment, heritage, transport and fire fighting agencies in urban planning.
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