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Industry-specific business registrations
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Registering a café with outdoor dining

For the purpose of this study, a café is considered to be a business that derives its primary income from the sale of beverages, meals or both. The beverages and meals sold may be for consumption on the premises, away from the premises or in an outdoor dining area provided by the café. Cafés are unique in this study in that registration of a café business is often administered by local councils.

Before commencing operations as a café, businesses must comply with certain registration requirements in relation to:

· the registration of a food business
· the registration of outdoor dining facilities.
Some of the other regulatory requirements a café may need to satisfy before undertaking certain activities have been excluded. These include registration activities that are discretionary, unique to a certain business or a function of ‘doing business’ rather than ‘starting a business’. Some examples of the requirements excluded are:

· a liquor licence

· a planning or zoning approval from the local council.

Registration of a food business

The registration of a food business is the first step a café needs to take in an ongoing program of compliance with the food safety standards (box 
5.1). It is on this first step of registration that this study concentrates, rather than any ongoing or preparatory work to facilitate compliance with food standard regulations.

	Box 5.
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Food safety regulation

	All states and territories have some form of food safety regulation. This regulation originates from a 1991 agreement between the jurisdictions that the states and territories would unilaterally adopt the food standards prescribed by Food Standards Australia New Zealand. This agreement was subsequently updated and confirmed by the Council of Australian Governments (COAG) in 2000 and 2002.
In broad terms, the food safety standards set out requirements:

· for labelling food
· for the control of food safety hazards during the production, manufacture and handling of food
· for food handling controls, including the receipt, storage, processing, display, packaging, transportation, disposal and recall of food
· for the cleaning and maintenance of food premises and equipment
· relating to the skills and knowledge of food handlers and their supervisors
· regarding food additives, contaminants and residues.
On 3 July 2008, the COAG agreed to reforming the regulation of food safety to address matters relating to the consistency of legislation, governance and enforcement. The agreement also covers reforms to the setting and modification of food standards.

	Sources: FSANZ (2007); FSANZ (2008a); FSANZ (2008b).

	

	


Regulatory responsibility
Regulatory responsibility for the food business registration process rests with different authorities depending on the state or territory in which the business will be operating (table 
5.1).

The regulation of a food business is, however, undergoing reform in a number of jurisdictions, for example:

· On 1 January 2008, the Food Act 2003 (NSW) was amended to mandate the role of local councils within the food safety regulation framework of New South Wales. The amendment clarified the responsibilities of local councils in relation to food regulation in New South Wales. The amendment also aims to improve the coordination between the regulator (the New South Wales Food Authority) and local councils in areas such as food inspections and emergency response capabilities.
· As at June 2008, the Food (and Related Matters) Bill 2005 was before the Parliament in Western Australia awaiting assent. This new legislation is to bring Western Australia’s regulation of food safety into line with other states and territories (WA Health 2007).

Table 5.
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Food safety — primary legislation and regulator
	
	Primary legislation
	Regulator 

	NSW
	Food Act 2003
	New South Wales Food Authoritya

	Vic
	Food Act 1984
	Local councils

	Qld
	Food Act 2006
	Local councils

	SA
	Food Act 2001
	Local councils or Department of Health

	WA
	Health Act 1911
	Local councils

	Tas
	Food Act 2003
	Local councils

	NT
	Food Act 2005
	Department of Health and Community Services

	ACT
	Food Act 2001
	ACT Health


a(In New South Wales, most local councils can supply the Notification Form to businesses.
Sources: Survey responses from state and territory governments (unpublished); NSWFA (2005).
Registering a business — the application process
Food business registration requirements vary with the state or territory. For example, a prospective food business must:

· provide notification of its operation in New South Wales and South Australia

· register as a food business in the Northern Territory and the ACT
· register its premises as a ‘permanent food premises’ in Victoria

· be licensed to carry on a food business in Queensland

· provide notification of its operation and register as a food business in Tasmania
· register the premises as an ‘eating house’ and be licensed to operate an ‘eating house’ in Western Australia.

The failure to complete the registration activity prior to commencing operations may result in penalties (table 
5.2). A café cannot lawfully operate, or continue to operate, unless the registrations requirements have been met. Successful completion of the registration requirements includes the formal approval or acknowledgement from the regulator, as applicable.

Table 5.
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Penalties for operating an unregistered food business
	
	Penalties

	NSW
	Maximum penalty: $55 000a (500 penalty units) for an individual and $275 000a (2 500 penalty units) for a body corporate

	Vic
	$5 506b (50 penalty units) for a first offence and $11 012b (100 penalty units) for a second or subsequent offence

	Qld
	Maximum penalty: $75 000c (1000 penalty units) for carrying on a food business without a licence

Maximum penalty: $37 500c (500 penalty units) for carrying on a food business other than from the premises stated on the licence

	SA
	Maximum penalty: $25 000 for an individual and $120 000 for a body corporate
Expiation fee: $300 for an individual and $1 500 for a body corporate

	WA
	A maximum penalty of $1 000 and not less than:
a) $100 in the case of a first such offence

b) $200 in the case of a second such offence

c) $500 in the case of a third or subsequent offence

and if that offence is a continuing offence, a daily penalty of between $50 and $100

	Tas
	Maximum penalty: $60 000d (500 penalty units) for an individual and $144 000d (1200 penalty units) for a body corporate

	NT
	Maximum penalty: $55 000e (500 penalty units) for an individual and $275 000e 
(2 500 penalty units) for a body corporate

	ACT
	Maximum penalty: 50 penalty units ($5 000f for an individual and $25 000f for corporations), 6 months imprisonment or both


a 1 penalty unit = $110 (Crimes (Sentencing Procedure) Act 1999 (NSW). b 1 penalty unit = $110.12 (Monetary Units Act 2004 (Vic)). c 1 penalty unit = $75 (Penalties and Sentences Act 1992 (Qld)). 
d 1 penalty unit = $120 (Penalty Units and Other Penalties Act 1987 (Tas)). e 1 penalty unit = $110 (Penalty Units Act 1999 (NT)). f 1 penalty unit = $100 for individuals and $500 for corporations (Legislation Act 2001(ACT)).

Source: Various legislation as outlined in table 
5.1.
As the process in New South Wales and South Australia is a notification process, there is no decision making by the regulator on whether to allow the registration to proceed — the regulator simply accepts the notification from the café. In other jurisdictions there are varying levels of regulator discretion in accepting, approving or declining, the registration application. In some instances, for example in Queensland, local councils must make a decision on a food business application within 60 days of the receipt of that application (Food Act 2006 (Qld)). Notwithstanding this 60 day limit, Brisbane City Council requests that applications are lodged no more than 30 days prior to the date on which the café seeks to commence operation. As the food business registration requirements need to be completed before a café commences operation, there is an implicit requirement across the regulatory authorities that the registration application is lodged some time before operations commence (or are planned to commence).
Given the penalties imposed on a business for failing to complete the registration activities prior to commencing operations, it is important that businesses understand their registration obligations. To this end, there are a number of ways in which cafés can discover their food business registration obligations. The availability of information through channels such as the internet, shop fronts, mail, fax, telephone and email varies between the states and territories, as well as between local councils. New South Wales, Melbourne and Perth provide information on the registration process in languages other than English.

There is also some variation in the methods by which a café can complete its registration requirements. It is notable that New South Wales, South Australia and the Northern Territory are the only jurisdictions to provide an online registration alternative and that they also retain some, or all, of the registration process as a responsibility of a state body.

Cafés completing the notification process in either New South Wales or South Australia need to supply details including the business name, café operators, café address, contact details, number of employees working with food and type of food business being operated. Many local councils in New South Wales and South Australia also provide hardcopy versions of the notification form in lieu of the online alternative. For most other jurisdictions, the base level information sought on the registration form is comparable to that required by New South Wales and South Australia. There are, however, additional information and supporting documents required by regulators, depending upon the jurisdiction. The provision of site and floor plans for the café is a common additional requirement across the jurisdictions, as is the need for an inspection of the food premises by the local council. Some other examples of the additional requirements of the jurisdictions include:

· local councils in Victoria typically require a plan demonstrating how the café will comply with food safety program requirements and evidence of adequate training for the café’s food safety supervisor

· Queensland local councils normally seek a plan demonstrating how the café will comply with food safety program requirements, including the nomination of a food safety supervisor for the café.
In those states where the registration process is under the control of local councils there is usually a provision under the primary legislation to allow the local councils to determine the fees applicable to the registration activity. In the case of Queensland any such fees cannot exceed the cost to the local council of undertaking the task.

Registration of outdoor dining facilities
The process of registering for the provision of outdoor dining facilities entails completing the steps necessary to obtain the relevant approval or permit from the local council.
Regulatory responsibility
The regulation of outdoor dining by local councils is unique among the regulatory requirements considered in this study. It is unique as, with the exception of South Australia and the ACT, there is no imperative from Commonwealth, state or territory legislation to regulate this aspect of business. Local governments outside South Australia have the ability, should they choose to, of regulating outdoor dining, but they are not obligated to do so. The power for local councils outside South Australia to regulate the provision of outdoor dining facilities comes from a variety of legislative sources (table 
5.3). The regulation of outdoor dining in the ACT rests with the Territory government.
Table 5.
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Outdoor dining — primary legislation and regulators
	
	Primary legislation 
	Regulator 

	NSW
	Local Government Act 1994
	Local councils

	Vic
	Local Government Act 1989
	Local councils

	Qlda
	Local Government Act 1993
Transport Operations (Road Use Management) Act 1995
	Local councils

	SA
	Local Government Act 1999
	Local councils

	WA
	Health Act 1911
	Local councils

	Tas
	Local Government (Highways) Act 1982
	Local councils

	NT
	Local Government Act 1993
	Local councils

	ACT
	Roads and Public Places Act 1937
	Office of Regulatory Services


a The Local Government Act 1993 provides that local governments may make local laws relating to development approvals for buildings utilising roadside dining. The Transport Operations (Road Use Management) Act 1995 provides for local governments to make local laws in relation to the operation of roadside dining.

Source: Survey responses from state and territory governments (unpublished).
Most councils have authority under the relevant local government act to create local bylaws in respect to outdoor dining. Other councils, such as those in Tasmania, may infer the powers to regulate outdoor dining from other legislation.
 

Registering a business — the application process
The registration requirements for outdoor dining vary across states and territories and between councils within states and territories. The potential for variation between councils in the same jurisdiction is arguably at its greatest when those councils are regulating outdoor dining under local bylaws rather than any legislation at the jurisdiction level.

Across local councils (and the ACT), there are three common facets to completing the registration requirements for outdoor dining facilities:

1. completing an application form

2. providing evidence of adequate public liability insurance

3. providing site plans, seating plans, or both site and seating plans.

However, within these common requirements there are differences in how they are applied, for example:

· the extent of public liability insurance required varies across councils (table 
5.4)

· some councils require a Certificate of Currency to confirm the adequacy of the public liability insurance, while others require a copy of the policy document

· the nature of the plans required varies. Some councils require plans for the site itself, while others require the plans to capture surrounding land uses. For some councils the plans are limited to seating arrangements, while other councils require details of all equipment, fittings, fixtures and materials for the café. The details in the plans themselves vary with certain councils content with floor plans and others requiring floor plans and sectional elevation drawings.
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Outdoor dining — public indemnity insurance requirements (a small sample of local councils)
	Councils
	Public indemnity insurance requirement

	Swana
	$5 million

	Adelaide, Brisbane, Broome, Cairns, Ipswicha, Kalgoorlie-Boulder, Launceston, Melbourne, Mid‑westerna, Newcastle, Onkaparinga, Perth, Redland
	$10 million

	Charles Sturt
	$20 million


a(These councils list a minimum insurance requirement but reserve the right to apply their discretion to the minimum insurance requirement.
Sources: Adelaide City Council (2008); Brisbane City Council (2008); Cairns Regional Council (2008); City of Charles Sturt Council (2008); City of Kalgoorlie-Boulder Council (2008); City of Melbourne Council (2008); City of Newcastle Council (2005); City of Newcastle Council (2008); City of Onkaparinga Council (2008); City of Perth Council (2008); City of Swan Council (2007); Ipswich City Council (2008a); Ipswich City Council (2008b); Launceston City Council (2008); Mid-western Regional Council (2008); Redland City Council (2008); Shire of Broome Council (2008).
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Registering a domestic builder
For the purpose of this study, a domestic builder is considered to be a business deriving its primary source of income from the performance, management or arrangement of residential building services.
As this section focuses on registration of a building business, regulatory requirements that are discretionary, unique to a certain business or a function of ‘doing business’ rather than ‘starting a business’, have been excluded. Some examples of these exclusions are:

· obtaining development approvals from local councils before commencing a project

· registration for industry long service leave schemes.

Domestic building businesses must be accredited, licensed or registered depending on the jurisdiction in which they will operate. All jurisdictions place an accreditation, licensing or registration requirement on individual builders. Some jurisdictions also have similar requirements for building businesses operating under a partnership or company arrangement (table 
5.5).
The registration requirements for builders form part of a wider regulatory framework for the building industry. This framework includes the Building Code of Australia, other state and territory legislative requirements and requirements under local government by-laws (typically in relation to planning provisions).

Depending on the jurisdiction, the registration criteria for builders may include measures of:

· adequate training or demonstrated competence

· minimum practical experience

· minimum insurance
· good character

· personal and professional conduct (including criminal history)

· adequate financial resources.
Table 5.
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Domestic builder — registration requirement by operating structure

	
	Individual
	Partnership
	Corporation

	NSW
	Contractor licence
	Contractor licence
	Contractor licence

	Vic
	Registered building practitioner
	No partner specific registration process — at least one partner must be a registered building practitioner
	No specific registration process — at least one director must be a registered building practitioner

	Qld
	Contractor’s licence
	No partnership specific registration process — a licence will not be provided to an individual who intends to carry on business with another individual who is deemed unsuitable 
	Contractor’s licence — the company’s nominee must hold a nominee supervisor’s licence suitable for the work to be undertaken by the company

	SAa
	Licensed building work contractor
	No partnership specific registration process
	Licensed building work contractor

	WA
	Registered builder
	Registered builder — at least one partner or employee suitable to supervisor works must be a registered builder 
	Registered builder — at least one director or employee suitable to supervisor works must themselves be a registered builder 

	Tas
	Accredited building practitioner
	No partnership specific registration process — at least one partner or permanent employee must be a registered building practitioner
	No company specific registration process — at least one director or permanent employee must be a registered building practitioner

	NT
	Registered building contractor
	No partnership specific registration process
	Registered building contractor — at least one director or nominee of the company must be a registered building contractor 

	ACT
	Construction Practitioner Licence
	Construction Practitioner Licence
	Construction Practitioner Licence


a(Where a licence might otherwise be declined for an applicant seeking to carry on business in partnership with another licensed building work contractor, a licence may be granted subject to the condition that the applicant does not carry on business except in partnership with that licensed building work contractor (or some other approved person).

Sources: Home Building Act 1989 (NSW); Building Act 1993 (Vic); Queensland Building Services Authority Act 1991 (Qld); Building Work Contractors Act 1995 (SA); Builders’ Registration Act 1939 (WA); Building Act 2000 (Tas); Building Act 1993 (NT); Construction Occupations Licensing Act 2004 (ACT).

Table 
5.6 details the number of applications for a builder’s licence that were made and approved across Australia in 2006-07. In the Northern Territory, the number of approvals exceeded the number of applications approved because a large number of applications lodged prior to 1 July 2006 were subsequently approved in 2006‑07. This influx of applications was due to the implementation of a new registration requirement in the Northern Territory in 2005‑06.

Table 5.
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Domestic builder — licence applications and approvals 2006‑07

	
	Number of applications lodged
	Number of applications approved

	NSW
	n.s
	n.s

	Vic
	1 054
	978

	Qlda
	8 190
	7 039

	SAa
	1 707
	1 595

	WA
	145
	100

	Tas
	119
	108

	NT
	143
	298

	ACT
	70
	70

	Total (excluding NSW)
	11 428
	10 188


n.s not supplied. a Figures include a range of building licence classes rather than just the class applicable to a ‘domestic builder’.
Source: Survey responses from state and territory governments (unpublished).
Regulatory responsibility
Each state and territory has legislation requiring the registration of domestic builders, and each has a regulator to administer the registration requirements (table 
5.7).

Table 5.
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Domestic builders — primary legislation and regulators
	
	Primary legislation
	Regulator

	NSW
	Home Building Act 1989
	Office of Fair Trading (Home Building Service)

	Vic
	Building Act 1993

Domestic Building Contracts Act 1995
	Building Practitioners Board

	Qld
	Queensland Building Services Authority Act 1991
	Queensland Building Services Authority

	SA
	Building Work Contractors Act 1995
	Office of Consumer and Business Affairs

	WA
	Builders’ Registration Act 1939
	Builders’ Registration Board of Western Australia

	Tas
	Building Act 2000
	Department of Justice (Director Building Control)

	NT
	Building Act 1993
	Northern Territory Building Practitioners Board

	ACT
	Construction Occupations Licensing Act 2004
	ACT Planning and Land Authority


Source: Survey responses from state and territory governments (unpublished).
Registering a business — the application process
Although a building business must typically be registered before undertaking any residential building work, there are exceptions in some jurisdictions. Many jurisdictions do not require registration if the value of the work to be completed is below a certain threshold (table 
5.8). Some jurisdictions allow an unregistered individual to complete building work provided they are under the supervision of a registered builder – however this exception pertains more to a professional accreditation or licence than to business registration. Aside from these exceptions, a builder that undertakes work for which they are not registered may face a penalty (table 
5.8).
Table 5.
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Penalties and thresholds for undertaking work as an unregistered builder

	
	Penalties
	Threshold value for   building construction by  
an unregistered persona

	NSW
	$22 000b (200 penalty units) in the case of a natural person
$110 000b (1 000 penalty units) in the case of a body corporate
	$1 000

	Vic
	$11 012c (100 penalty units)
	$5 000

	Qlde
	$18 750d (250 penalty units)
	

	SAf
	$20 000
	

	WA
	$10 000 and a daily penalty of $250 for a continuing offence
	$20 000

	Tas
	$12 000g (100 penalty units) in the case of a natural person
$60 000g (500 penalty units) in the case of a body corporate
	$5 000

	NT
	$10 000 in the case of a natural person
$50 000 in the case of a body corporate
	$12 000

	ACT
	$5 000h (50 penalty units) in the case of a natural person
$25 000h (50 penalty units) in the case of a body corporate
	


a Individual, partnership or company (as applicable to the state or territory legislation). b 1 penalty unit = $110 (Crimes (Sentencing Procedure) Act 1999 (NSW). c 1 penalty unit = $110.12 (Monetary Units Act 2004 (Vic)). d 1 penalty unit = $75 (Penalties and Sentences Act 1992 (Qld)). e A person must not carry out building work unless that person holds a contractor’s licence. However that person is not stopped from claiming payment for the amount paid by the person in supplying materials and labour (excluding their own) for carrying out the building work. f South Australia has a $12 000 threshold which relates to building contract and builder’s insurance requirements rather than builder registration requirements. g 1 penalty unit = $120 (Penalty Units and Other Penalties Act 1987 (Tas)). h 1 penalty unit = $100 for individuals and $500 for corporations (Legislation Act 2001(ACT)).

Sources: Survey responses from state and territory governments (unpublished); Home Building Act 1989 (NSW); Building Act 1993 (Vic); Queensland Building Services Authority Act 1991(Qld); Building Work Contractors Act 1995 (SA); Builders’ Registration Act 1939 (WA); Building Act 2000 (Tas); Building Act 1993 (NT); Construction Occupations Licensing Act 2004 (ACT); Builders’ Registration Act Regulations 1940 (WA); Building Regulations 1993 (NT); Home Building Regulation 2004 (NSW); Building Work Contractors Regulations 1996 (SA).

Although all states and territories require a completed application form as part of the licensing process, there are differences in the supporting material and documentation required for an application.
 Depending upon the jurisdiction and the business structure being registered, an applicant may be required to supply:
· documents to establish the applicant’s identity such as a driver’s licence or passport

· details of education and qualifications — some jurisdictions require copies of certificates

· a photograph of the applicant (in the case of natural persons)

· verification of credit facilities with trade suppliers

· details of prior experience
· details of building projects completed

· a copy of the formal contract with the applicant’s nominee (in the case of company or partnership applications)

· details of financial history

· details of criminal history

· a detailed business plan.

A number of states and territories require that an applicant establish the adequacy of their financial position, although how this is done varies across jurisdictions and include measures as diverse as:

· details of the types of bank accounts held

· a 12 month cash flow budget

· an accountant’s audit report
· an accountant’s statement confirming the net tangible assets of the applicant.

Given the penalties for completing work as an unregistered builder, it is important that businesses can readily identify and understand their obligations with respect to builder registration. To this end, builders have a number of ways in which to determine their registration responsibilities. Information on registration requirements is available via shop fronts, internet, fax, mail and through business information websites (such as that for the Business Licensing Information Service — www.bli.net.au).
 Some jurisdictions also provide information through other means, such as via email, select building industry associations and industry workshops. Queensland is the only jurisdiction to provide information on the registration process in languages other than English.
A builder can obtain application forms via the internet, shop fronts, mail and fax in all states and territories, except South Australia (box 
5.2). The ‘Assisted Application Process’ (AAP) employed in South Australia seeks to address an applicant’s enquiries in the first instance and reduce errors in the completion of the applications. Aside from South Australia, completed application forms can only be returned in person to shop fronts, by mail or, in some states and territories, by fax.

	Box 5.
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South Australia — ‘Assisted Application Process’

	The Office of Consumer and Business Affairs (OCBA) in South Australia does not have a pro-forma application form and, as a result, the registration process commences with the applicant contacting the OCBA either in person or by telephone. The OCBA asks the applicant a series of relevant questions from computer based prompts with those prompts being based on the licence type applied for. After the applicant has fulfilled the requirement of providing responses to a set number of questions, a completed application form is printed and provided to the applicant for review and signing. The applicant also receives a list of supporting documentation that they are required to return to the OCBA in order to complete the registration. The OCBA believe the AAP system allows them to deal with enquiries at the initial stage and greatly reduce the number of errors made by applicants in completion of their applications.

	Source: Survey responses from state and territory governments (unpublished).
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Registering a long day care centre (child care)

For the purpose of this study, a centre-based long day care (LDC) is defined as a business that offers services aimed primarily at 0–5 year olds, provided in a centre, usually by a mix of qualified and other staff in the absence of parents or guardians. Educational, care and recreational programs are provided to address the developmental needs, interests and experience of each child. Centres typically operate for at least eight hours per day on normal working days, for a minimum of 48 weeks per year (SCRGSP 2008).
The Australian Government and the state and territory governments have different, but complementary, roles in supporting LDC centres. Both levels of government help fund services, provide information and advice to parents and service providers, and help plan, set and maintain operating standards (SCRGSP 2008).
Providers of children’s services must meet legislative and regulatory requirements regarding safety standards, staff qualifications, child/staff ratios, health and safety requirements, and child development, in order to obtain a licence to operate. State and territory governments set these requirements, monitor performance and administer licences. The Australian Government is responsible for paying child care benefits (CCB) and tax rebates, and the implementation of the quality assurance system for child care services.
The approval for CCB that includes registration with the National Childcare Accreditation Council, and participation in the Quality Improvement and Accreditation System, is not a requirement for a LDC business to start its operation. However, in practice, most LDC businesses seek approval for CCB and this activity may be viewed by many in the industry as part of ‘becoming a business’. This point was made by the businesses in interviews and mini-focus groups, as well as by the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) in its response to the Commission’s survey:
There are State licensing and [National Childcare Accreditation Council] requirements that need to be fulfilled by the service applying for approval for CCB purposes. … there is a cost associated with the quality accreditation process administered by the [National Childcare Accreditation Council]. Further, services must be insured, which incurs a cost. It must be mentioned that while these costs are not imposed by the Department, services are required to meet these conditions of approval for the purpose of CCB. (FaHCSIA survey response, unpublished)
The purpose of the study is to benchmark registration requirements that are necessary to start a business operation. Thus this report presents the cost related to registration for CCB as additional costs, but does not include them in the benchmarking of compliance costs across jurisdictions. 
Licensing of a long day child care centre business

In 2006‑07, there were over 1600 LDC businesses registrations in Australia (excluding Queensland). Almost all applications for registration were approved (table 
5.9). These data reflect the number of businesses registered, not the number of child care places and only include centre-based LDC business registrations (and thus, except for Queensland, exclude family day care, occasional care, preschool and outside care).
Table 5.
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Long day care centre — applications and approvals 2006‑07

	
	No. of applications 
	No. of licences 
	% of applications approveda

	NSW
	1 338
	1 335
	100

	Vic
	129
	124
	96

	Qldb
	2 596
	2 589
	100

	SA
	35
	30
	86

	WA
	109
	104
	95

	Tas
	3
	3
	100

	NT
	6
	6
	100

	ACT
	6
	6
	100

	Total 
	4 222
	4 197
	99


a Percentages are rounded. b Data apply to all child care forms of child care. Queensland is unable to provide data by type of child care service.
Source: Survey responses from state and territory governments (unpublished).
Regulatory responsibility
As noted, licensing of the ‘structural’ components (for example, staff-child ratios, staff qualifications, facilities) are a state and territory responsibility with each having its own legislation and regulations and corresponding regulators (tables 
5.10 and 
5.11).
Table 5.
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Long day care centre — legislation governing licensing 
	
	Primary legislation 
	Subordinate legislation

	NSW
	Children and Young Persons (Care and Protection) Act 1998
	Children’s Services Regulation 2004

	Vic
	Children’s Services Act 1996
	Children’s Services Regulations

	Qld
	Child Care Act 2002
	Child Care Regulations 2003
Queensland Development Code (Part 22)

	SA
	Children’s Services Act 1985
	Children’s Services (Child Care Centre) Regulations 1998

	WAa
	Children and Community Services Act 2004
	Child Care Services Regulations 2007
Child Care Services (Child Care) Regulations 2006

	Tas
	Child Care Act 2001
	Child Care (Fees) Regulations 2004

	NT
	Community Welfare Act 1983
	Community Welfare (Child Care) Regulations 1987
Standards for Northern Territory Child Care Centres

	ACTb
	Children and Young People Act 1999
	Not applicable


a
The Child Care Services Act 2007 commenced on 10 August 2007. b
The Children and Young People Act 2008 commenced on 1 July 2008. 
Source: Survey responses from state and territory governments (unpublished).
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Long day care centre — state and territory regulators
	
	Regulator 

	NSW
	Department of Community Services

	Vic
	Department of Education and Early Childhood

	Qld
	Department of Communities

	SA
	Department of Education and Children’s Services

	WA
	Department of Communities

	Tas
	Department of Education

	NT
	Department of Health and Community Services

	ACT
	Department of Disability Housing and Community Services


Source: Survey responses from state and territory governments (unpublished).
The Australian, state and territory governments have jointly developed national standards for LDC businesses (as well as other forms of care). These standards express a national view about the level of care all Australians can expect from the different models of child care services available to them. Although the objectives of each jurisdiction are the same, the extent and method of implementation of these standards differ across jurisdictions (SCRGSP 2008).

A number of jurisdictions have changed their regulation affecting the licensing of LDC businesses in recent years, or are currently undertaking reviews — indicating further changes are likely (box 
5.3).
In 2006, COAG agreed on a national reform agenda including early childhood education and care services. Outcomes from this reform agenda may also effect future LDC business registration and licensing processes (COAG 2006).

	Box 5.
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Long day care: reforms, reviews and recent changes to licensing arrangements

	New South Wales

During 2006‑07, New South Wales centralised the licensing process (from a devolved regional model) in a bid to improve accuracy, consistency and timeliness of processing. Operators of multiple services are able to submit information once.
In addition, New South Wales claim that the application and assessment processes, and forms have been streamlined with:

· shorter application forms

· availability of forms online

· electronic on-screen completion (but not lodgement).
The NSW Children’s Services Regulation 2004 is due for repeal and remake by September 2009.
Victoria

In 2007, the Office for Children undertook a review of current child care regulations and released a report in January 2008. The current regulations have been extended to May 2009 to allow for a longer consultation period in the drafting of new regulations. A regulatory impact statement will be developed to assess the regulatory impact of the proposed regulations. When the draft regulations and regulatory impact statement are finalised they will be published for public comment.

Western Australia

In early 2006, Western Australia made a number of changes to the application process. The most significant of these was the extension of the concept of ‘fit and proper’. This included a wider coverage of the people that needed to be screened and the level of screening. The changes to the regulations also included the checking of the applicant’s financial background, as well as undergoing an assessment of their knowledge and understanding of the Act, regulations and child development.

In late 2006, the Western Australian Government established the Child Care Regulations Consultative Committee to review the possibility of further development of child care regulations.

	Source: Survey responses from state and territory governments (unpublished).

	

	


Registering a business — the application process
The name of the application form(s) differs across jurisdictions but the application process shares a number of similarities because of the adoption of national standards (table 
5.12).

Table 5.
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Long day care centre — name of application forms to register a long day care business

	
	Application form(s)

	NSW
	Children’s Service Licence Application, Authorised Supervisor Nomination by Licensee, Personal Information Form, Statement of Premises Compliance (or non-compliance), Screening Consent Form

	Vic
	Application for Approval in Principle, Application for Licence

	Qld
	Application for a new Licence (form 1), Licensing information for a centre based service (form 3)

	SA
	Application by a Body Corporate for a licence to conduct a child care centre, Application by a Natural person for a licence to conduct a child care centre

	WA
	Licence Application kit including: Licence application: body corporate or public authority/ or Licence application: individual applicant, Financial Certification Statement, Managerial officer statement, Nominated supervising officer application

	Tas
	Application for a Licence to operate a Centre Based Care Service under the Child Care Act 2001

	NT
	Application to Operate a Child Care Centre in the Northern Territory — Part 2

	ACT
	Application to apply for an Approval in Principal, Licence to operate a children’s service


Source: Survey responses from state and territory governments (unpublished).
Generally, there are three types of information required for a LDC business application:

· suitability of the applicant: criminal record checks, working with children checks (including safety screening in Tasmania), sound financial reputation and viability check, and public notice in newspaper allowing members of the public to object
· suitability of nominated supervising officer (day to day manager): criminal record checks, working with children checks (including safety screening in Tasmania), reference checks, departmental checks, qualifications, work experience, health clearance, assessment of knowledge of the relevant Act and regulations

· standards check of building and service environment: site and building plans, hours and days of operation, maximum number of children, maximum number of children by various age brackets, staffing qualifications and ratios, hygiene practices, keeping of administrative records.

Despite the similarities there are some differences in the application process.
In Victoria, the ACT and the Northern Territory, the licensing process for child care services had two steps in 2006‑07. In Victoria applicants must obtain approval in principle prior to applying for a licence. In the Northern Territory, applicants submit an expression of interest before applying for a licensee. In the ACT businesses are first granted an approval in principle which is valid for two and half years. After two years of successful operation and demonstrating their suitability they may be granted a three-year licence (Tayler, Wills, Hayden and Wilson 2006).

A number of jurisdictions require a ‘working with children card’. This card is issued to people working with children following a number checks to ensure their suitability (such as a national police records check and professional disciplinary body check, assessment of any criminal offences). While there are no requirements for a working with children card in Tasmania, there is a ‘safety screening assessment’ process undertaken which is of similar nature to the process of obtaining a working with children card. 

Several jurisdictions require a notice to be placed in a major newspaper for the jurisdiction. For example in South Australia, the Northern Territory and the ACT, this notice must be placed prior to applying for a licence or approval in principle respectively. In Western Australia, the notice is placed in the newspaper after the application is lodged.

Information about licensing of a LDC service and application forms are provided by the relevant government department in each jurisdiction from a variety of means (table 
5.13). A Commission survey indicated that information about the registration process was generally made available via:

· the regulator’s own website
· business information website such as the Business Licence Information Service or the Australian Government’s gateway to business services
· shop fronts

· mail

· fax

· telephone
· email.

Application forms are also available from a variety of means except in the ACT, where aspiring providers are required to attend an interview to discuss the licensing process before they can receive an application form (table 
5.14). The ACT Department of Disability Housing and Community Services claims this approach assists in developing a collaborative relationship with new providers. Application forms are not available from the internet in the Northern Territory, but forms may be mailed, faxed or emailed to prospective applicants (table 
5.14). In the ACT and Northern Territory, only six LDC businesses (in each territory) were licensed in 2006‑07 (table 
5.9). 

Table 5.
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Long day care centre — means of obtaining information on registration
	
	Regulator website
	Business information websitea
	Shop front
	Telephone
	Mail
	Fax
	Other

	NSW
	(
	(
	(
	(
	(
	(
	email

	Vic
	(
	(
	(
	(
	(
	(
	email

	Qld
	(
	(
	(
	(
	(
	(
	

	SA
	(
	(
	(
	(
	n.s
	n.s
	b

	WA
	(
	(
	(
	(
	(
	(
	

	Tas
	(
	(
	(
	(
	(
	(
	

	NT
	(
	(
	(
	(
	(
	(
	email

	ACT
	(
	(
	(
	(
	(
	(
	


n.s not supplied a Business information websites such as the Business Licence Information Service or Smart licence in Queensland, or the Australian Government’s gateway to business services (www.business.gov.au). b Occasionally information is provided to potential operators on site to assist them with assessing feasibility.
Sources: Survey responses from state and territory governments (unpublished); various Business Licence Information internet sites, such as http://bli.net.au.
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Long day care centre — means of obtaining application forms
	
	Internet
	Shop front
	Mail
	Fax
	Other

	NSW
	(
	(
	(
	(
	email

	Vic
	(
	(
	(
	(
	email

	Qld
	(
	(
	(
	(
	

	SA
	(
	(
	n.s
	n.s
	

	WA
	(
	(
	(
	(
	

	Tas
	(
	(
	(
	(
	

	NT
	(
	(
	(
	(
	email

	ACTa
	(
	(
	(
	(
	


n.s not supplied. a An interview is required before the application form is provided.
Source: Survey responses from state and territory governments (unpublished).
Application forms are mostly lodged via the mail. In some jurisdictions, a small proportion of applications are lodged via fax or a shop front. No jurisdiction offers the ability to complete and lodge applications online. This, presumably, reflects the nature of the application which requires parts to be completed by different parties, and the requirements for attachments, declarations and signatures.
A LDC business that operates without a licence may face a penalty (table 
5.15). These penalties can include imprisonment as well as fines.
Table 5.
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Penalties for operating an unlicensed long day care centre
	
	Penalties

	NSW
	$22 000a (200 penalty units)

	Vic
	$11 012b (100 penalty units)

	Qld
	Maximum penalty: $7500c (100 penalty units) for a first offence and $15 000c (200 penalty units) for a second or later offence

	SA
	A penalty not exceeding $1000

	WA
	For a first offence a fine of $12 000 and imprisonment for one year. There is a further penalty of $600 per day that the offence continues. For a subsequent offence a fine of $24 000 and imprisonment for 2 years. There is a further penalty of $1200 per day that the offence continues

	Tas
	$12 000d (100 penalty units)

	NT
	$11 000e (100 penalty units) or imprisonment for 6 months in the case of a natural person $55 000e (500 penalty units) in the case of a body corporate

	ACT
	Maximum penalty: $5000f (50 penalty units), 6 months imprisonment or both


a 1 penalty unit = $110 (Crimes (Sentencing Procedure) Act 1999 (NSW). b 1 penalty unit = $110.12 (Monetary Units Act 2004 (Vic)). c 1 penalty unit = $75 (Penalties and Sentences Act 1992 (Qld)). d 1 penalty unit = $120 (Penalty Units and Other Penalties Act 1987 (Tas)). e 1 penalty unit = $110 (Penalty Units Act 1999 (NT)). f 1 penalty unit = $100 for individuals and $500 for corporations (Legislation Act 2001(ACT)).

Sources: Various legislation as outlined in table 
5.10.
Application for approval under the Family Assistance Law for the purposes of Child Care Benefit
If a LDC centre is approved by FaHCSIA for the purpose of the family assistance law, parents using the centre may be eligible for Child Care Benefit (CCB) in the form of ongoing fee reduction or as an annual lump sum fee reduction.

To be eligible to be approved for the CCB, a service must be available to provide care for at least eight continuous hours on each normal working day in at least 48 weeks of the year. This condition is outlined in the application form. In addition, LDC services must:

· register with the National Childcare Accreditation Council
· agree to participant in the Quality Improvement and Accreditation System and make satisfactory progress towards improving the quality of care provided for children.
In 2006‑07, FaHCSIA received 1480 applications for CCB and approved 1449.

Regulatory responsibility 

As noted, legislative responsibility for CCB rests with the Australian Government, with the registration process governed by the following legislation:

· A New Tax System (Family Assistance) Act 1999 (Cwlth)
· A New Tax System (Family Assistance) (Administration) Act 1999 (Cwlth)
· Regulations under A New Tax System (Family Assistance) (Administration) Act 1999 (Cwlth)
· A New Tax System (Family Assistance and Related Measures) Act 2000 (Cwlth) (Schedules 5 and 6).
Registering a business — the application process

FaHCSIA provides information and application forms on the internet, by mail, from their shop fronts and by fax. The explanatory material and forms are provided together. Almost 100 per cent of applications were submitted by mail and the majority of enquires regarding the progress of an application made by telephone.
LDC service providers are required to complete an eight-page application form (including instructions). The form requires the following information:

· applicant details: business form, name, address, Australian Business Number, suitability information including evidence of any criminal charges or convictions, licence details, bank account details, licence details
· LDC service details: name, address, service contacts (senior staff), suitability information including evidence of any criminal charges or convictions, proof of registration with the National Childcare Accreditation Council, operating times, fees, evidence of workers’ compensation, public liability and other appropriate insurance.
Duplication
Apart from the obvious duplication of providing names and addresses to both levels of government, businesses are required to provide a number of pieces of information when applying for a child care licence and for CCB fee reduction services.
In considering the issue of duplication, the Commission has assumed that LDC providers apply first for a licence with their respective state and territory government and then for CCB — as LDC providers can operate without CCB approval but not visa versa.
In applying for CCB, applicants are required to answer questions regarding their suitability to operate a LDC business, such as ‘have they had an interest in or operated a child care service in the past five years?’. The same or similar information is required when applying for a licence with state or territory governments. Applicants must also provide evidence if they or key personnel have criminal charges pending or have convictions against them. In all states and territories, applicants and staff are required to provide national police checks or authority for these checks to be conducted. Moreover, some jurisdictions require these checks in addition to staff applying for a ‘working with children’ card — which also has selected police checks as part of the process.

Many businesses raised the issue of duplication between registrations required by the state and territory governments, and the Australian Government, despite differences in the objectives of the two regulatory systems. This duplication has also been raised by a number of previous reports, including the Taskforce on Reducing Regulatory Burdens on Business (Regulation Taskforce 2006). Furthermore, the Taskforce recommended an independent public review of the regulation of the child care sector with a focus on reducing duplication between governments. This report focuses on benchmarking of the cost of business registration. The registration for CCB, as an activity relating to a child care cost subsidy, is beyond the scope of the report. 
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Registering a real estate agency 
For the purpose of this study, a real estate agent is a business that provides advice and representation to others in respect to real estate transactions. These real estate transactions can be considered to include the purchase, sale, management or leasing of either residential or commercial property.
As the registration of real estate agents is the major focus of this section, some of the other regulatory requirements a real estate agent may need to satisfy before commencing operations or undertaking certain activities have been excluded. Activities that are discretionary, unique to a certain business, related to a 

professional accreditation or are a function of ‘doing business’ rather than ‘starting a business’, have been excluded. Some examples of the activities excluded are:

· registration as a real estate salesperson

· registration or notification of trust accounts.

Licensing of a real estate agency business
All jurisdictions require individuals and bodies corporate to be licensed before commencing business as a real estate agent.
 Although all jurisdictions place regulatory requirements on the partners of a real estate business operating as a partnership, only Western Australia has a distinct licence for partnerships (table 
5.16).

Many jurisdictions impose limitations on the name a real estate agency may operate under. Some examples of these limitations are that the business name must not incorporate the name of an agent’s representative (as distinct from licensee), the name of an unlicensed person or a name which could be confused with another existing estate agency business.
Depending on the jurisdiction, the licensing criteria may include measures of:

· adequate training or demonstrated competence

· minimum practical experience

· minimum professional indemnity insurance
· good character

· personal and professional conduct (including criminal history)

· adequate financial resources.
Table 5.
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Real estate agency — registration requirement by operating structure

	
	Individual
	Partnership
	Corporation

	NSW
	Licensed real estate agent
	No partnership specific licensing process — ’active’ partners are to be licensed as individuals
	Licensed real estate agent — at least one director must be licensed as a real estate agent and the company’s nominated ’office manager’ must be a licensed agent. A company may only perform an activity under its licence if the activity may be performed by a licensed director and ’office manager’

	Vic
	Licensed estate agent
	No partnership specific licensing process
	Licensed estate agent — must have a licensed estate agent acting as the officer in effective control of its estate agency business

	Qld
	Licensed real estate agent
	No partnership specific licensing process — at least one partner is to be licensed and an applicant may be denied a licence if they intend to carrying on business in partnership and any member of that partnership is not a suitable person
	Licensed real estate agent — at least one director must be licensed as a real estate agent. A company may only perform an activity under its licence if the activity may be performed by a licensed director of the company under the director’s licence

	SA
	Licensed land agent
	No partnership specific licensing process
	Licensed land agent — operations must be supervised by a registered agent

	WAa
	Licensed real estate agent
	Licensed real estate agent — where the partnership is constituted by less than three persons, at least one of them is to be licensed and where the firm is constituted by more than three persons at least two of them are licensed. Also the person in bona fide control of the business is to be licensed
	Licensed real estate agent — where the company has no more than three directors, at least one of them is to be licensed and where the company has more than three directors at least two of them are licensed. Also the person in bona fide control of the business is to be licensed

	Tas
	Registered real estate agent
	No partnership specific process
	Registered real estate agent

	NT
	Licensed real estate agent 
	No partnership specific licensing process — a person in a partnership will be denied a licence if another of the partners is a disqualified person
	Licensed real estate agent — the person to be appointed as the business manager is to be a licensed agent

	ACT
	Licensed real estate agent
	No partnership specific licensing process — a person in a partnership will be denied a licence if another of the partners is a disqualified person
	Licensed real estate agent — at least one director of the company must hold a real estate agent’s licence


a(A licence, of itself, does not confer on a licensee the right to carry on business as an agent. They must also hold a current triennial certificate in respect of the licence. A triennial certificate is granted to the agent by the Real Estate and Business Agents Supervisory Board upon the grant of a real estate licence. A licence is continuous, while a triennial certificate is subject to renewal every three years.

Sources: Property; Stock and Business Agents Act 2002 (NSW); Estate Agents Act 1980 (Vic); Property Agents and Motor Dealers Act 2000 (Qld); Land Agents Act 1994 (SA); Real Estate & Business Agents Act 1978 (WA); Property Agents and Land Transactions Act 2005 (Tas); Agents Licensing Act (NT); Agents Act 2003 (ACT).
Licences to act as a real estate agent may be issued subject to conditions, including: 

· restrictions about the size or kind of business that may be operated

· geographic limitations

· requiring the licence to obtain stated qualifications.
Responses to the Commission’s survey indicated there were 2324 real estate agent licence applications approved across Australia in 2006-07 (table 
5.17).
Table 5.

 SEQ Table \* ARABIC 17
Real estate agency — licence applications and approvals 2006‑07

	
	Number of applications lodged
	Number of applications approved

	NSWa
	638
	661

	Vic
	439
	414

	Qld
	581
	545

	SA
	139
	134

	WA
	n.s
	283

	Tas
	220
	190

	NT
	34
	34

	ACT
	64
	63

	Total
	
	2 324


n.s not supplied a In New South Wales, the number of approvals exceeded applications approved because of timing differences between when applications were lodged and approved.
Source: Survey responses from state and territory governments (unpublished).
Regulatory responsibility for real estate agent licences
Each state and territory has legislation requiring the licensing of real estate agents. Each state and territory also has a regulator to administer the registration requirements (table 
5.18).
Table 5.
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Real estate agency — primary legislation and regulators
	
	Primary legislation
	Regulator

	NSW
	Property, Stock and Business Agents Act 2002
	Office of Fair Trading

	Vic
	Estate Agents Act 1980 
	Business Licensing Authority (Consumer Affairs)

	Qld
	Property Agents and Motor Dealers Act 2000 
	Office of Fair Trading

	SA
	Land Agents Act 1994 
	Office of Consumer and Business Affairs

	WA
	Real Estate & Business Agents Act 1978
	Real Estate and Business Agents Supervisory Board

	Tas
	Property Agents and Land Transactions Act 2005 
	Property Agents Board

	NT
	Agents Licensing Act 
	Department of Justice

	ACT
	Agents Act 2003
	Office of Regulatory Services


Source: Survey responses from state and territory governments (unpublished).
Registering a business — the application process
A real estate agent that undertakes work for which they have not been licensed may face a penalty (table 
5.19).
Table 5.
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Penalties for undertaking work as an unregistered real estate agent

	
	Penalties

	NSW
	$11 000a (100 penalty units) in the case of a natural person
$22 000a (200 penalty units) in the case of a body corporate

	Vic
	$55 060b (500 penalty units) or imprisonment for 12 months in the case of a natural person
$110 120b (1000 penalty units) in the case of a body corporate

	Qld
	Maximum penalty: $15 000c (200 penalty units) or 2 years imprisonment

	SA
	Maximum penalty: $20 000

	WA
	$20 000

	Tas
	$120 000d (1000 penalty units)

	NT
	$55 000e (500 penalty units) in the case of a natural person
$275 000e (2 500 penalty units) in the case of a body corporate

	ACT
	Maximum penalty: $10 000f (100 penalty units), or 12 months imprisonment or both — in the case of a natural person

Maximum penalty: $50 000f (100 penalty units), or 12 months imprisonment or both — in the case of a body corporate


a 1 penalty unit = $110 (Crimes (Sentencing Procedure) Act 1999 (NSW). b 1 penalty unit = $110.12 (Monetary Units Act 2004 (Vic)). c 1 penalty unit = $75 (Penalties and Sentences Act 1992 (Qld)).
d 1 penalty unit = $120 (Penalty Units and Other Penalties Act 1987 (Tas)). e 1 penalty unit = $110 (Penalty Units Act 1999 (NT)). f 1 penalty unit = $100 for individuals and $500 for corporations (Legislation Act 2001 (ACT)).

Sources: Survey responses from state and territory governments (unpublished); Property; Stock and Business Agents Act 2002 (NSW); Estate Agents Act 1980 (Vic); Property Agents and Motor Dealers Act 2000 (Qld); Land Agents Act 1994 (SA); Real Estate & Business Agents Act 1978 (WA); Property Agents and Land Transactions Act 2005 (Tas); Agents Licensing Act (NT); Agents Act 2003 (ACT).
Given the penalties for completing work as an unlicensed real estate agent, it is important that businesses are able to readily identify and understand their obligations with respect to real estate licensing requirements. To this end, there are a number of ways in which real estate agents can determine the licensing responsibilities incumbent on them. Information on the licensing requirements is available almost universally across the states and territories via shop fronts, internet, fax, mail and through business information websites (such as the Business Licensing Information Service — www.bli.net.au). Queensland is the only jurisdiction to provide information on the registration process in languages other than English.
A real estate agent can obtain licence application forms via the internet, shop fronts and mail in all states and territories, except South Australia, where the applicant can only progress an application via a visit or a telephone call to the regulator — this is the same Assisted Application Process that applies to domestic builder (box 
5.2). Many jurisdictions also provide the forms via email and fax. Aside from South Australia, completed application forms can be returned in person to shop fronts, mail or, in some states and territories, fax.
Although all states and territories require a completed application form as part of the licensing process, there are differences in the supporting material and documentation required for an application.
 Depending upon the jurisdiction and the business structure being registered, an applicant may be required to supply:
· documents, such as a driver’s licence and passport, to establish the applicant’s identity

· details of education and qualifications — some jurisdictions will require copies of certificates

· a photograph of applicant (in the case of natural persons)

· details of prior experience
· details of criminal history, National Police Certificate or both

· a copy of the applicant’s professional indemnity insurance

· a copy of any previous real estate licences held — including those from other jurisdictions

· a copy of the certificate of registered business name

· a copy of the certificate of incorporation, reports from the Australian Securities and Investments Commission or both (for body corporate applicants)

· written references or testimonials

· a statement of assets and liabilities

· the applicant’s current employer to co-sign the application form.

Many jurisdictions require an application to be advertised. Certain jurisdictions require a copy of the advertisement to be provided with the application. Western Australia is unique in that the Real Estate and Business Agents Supervisory Board (rather than the applicant) will advertise the application.

Real estate agents seeking to operate under a franchise confront differing licensing requirements across the jurisdictions. Victoria requires a copy of the franchise agreement to be supplied as part of the application process. Franchisees in Tasmania are required to supply a letter advising the name and address of the franchisor, as well as the date on which the franchise was entered into (or is to be entered into).
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Registering a winery

For the purpose of this study, a winery is considered to be a business deriving its primary source of income from the sale of wine produced by the winery from the grapes it has grown on its property.
Before a business commences operation as a winery, certain registration requirements must be satisfied in relation to:

· the liquor licensing provisions of the states and territories

· the Wine Equalisation Tax (WET) levied by the Commonwealth.

As the registration of a winery is the major focus of this section, some of the other regulatory requirements a winery may need to satisfy before commencing operations or undertaking certain activities have been excluded. Registration activities that are discretionary, unique to a certain business, unique to a jurisdiction or a function of ‘doing business’ rather than ‘starting a business’, have been excluded. Some examples of the requirements excluded are:

· obtaining council planning or development approval

· completing the relevant food safety registration

· the Wine Grapes Levy, Grape Research Levy and Wine Export Charge

· registration with the Phylloxera and Grape Industry Board (South Australia).

Obtaining a liquor licence

All Australian states and territories regulate the supply of alcohol to the public through a system of liquor licences. Liquor licences provide the means by which governments exert control over the sale of alcohol. Governments achieve this control by allowing only those holding a liquor licence to sell alcohol. A government can implement additional layers of control by placing a condition, or conditions, on a licence. Such conditions may relate to matters such as the type of alcohol that may be sold, who may sell alcohol, the location at which alcohol may be sold and the time(s) at which alcohol may be sold.
Across Australia in 2006‑07, there were 231 applications approved for the types of liquor licences required by wineries (table 
5.20). In New South Wales, Victoria and Western Australia the number of approvals exceeded applications approved because of timing differences between when applications were lodged and approved.
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Liquor licence applications and approvals (for wineries)a 2006‑07

	
	Number of applications lodged
	Number of applications approved

	NSW
	47
	60

	Vic
	21
	22

	Qld
	12
	8

	SA
	72
	72

	WA
	27
	35

	Tas
	18
	18

	NT
	15
	15

	ACT
	1
	1

	Total
	213
	231


a The types of licence are those detailed in table 
5.22 for each jurisdiction.
Source: Survey responses from state and territory governments (unpublished).
Regulatory responsibility
Each state and territory has its own legislation regulating liquor sales and its own authority charged with the administration of that legislation — including the issue of liquor licences (table 
5.21).
Table 5.
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Wineries — primary legislation and regulators
	
	Primary legislation 
	Regulators 

	NSW
	Liquor Act 1982a
	NSW Office of Liquor, Gaming and Racingb

	Vic
	Liquor Control Reform Act 1998
	Consumer Affairs Victoria — Licensing Branch

	Qld
	Wine Industry Act 1994
	Liquor Licensing Queensland (Queensland Treasury)

	SA
	Liquor Licensing Act 1997
	Office of the Liquor & Gambling Commissioner

	WA
	Liquor Control Act 1988
	Department of Racing, Gaming and Liquor

	Tasc
	Liquor Licensing Act 1990
	Department of Treasury and Finance — Liquor and Gaming Branch

	NT
	Liquor Act 1980
	Department of Justice — Licensing and Regulation Division

	ACT
	Liquor Act 1975
	Office of Regulatory Services


a(The Liquor Act 2007 was granted assent on 13 December 2007 and commenced on 1 July 2008. The Liquor Act 1982 was the primary legislation for the period 2006-07. b(Licensing decisions were made by the Licensing Court of New South Wales and the Liquor Administration Board. From 1 July 2008, licence applications are considered by the Casino, Liquor and Gaming Control Authority. c Licence applications are made to the Commissioner for Licensing.
Source: Survey responses from state and territory governments (unpublished).
Registering a business — the application process
Although the legislation of the states and territories share certain common objectives and utilise licensing as one means to those objectives, the liquor licensing requirements themselves lack the same harmony. The different types of liquor licence required to operate as a winery across the states and territories, and the rights attached to those licences, are an example of this lack of harmony (table 
5.22).
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Wineries — applicable liquor licences and associated rights

	
	Liquor licence 
	Rights associated with licence

	NSWa
	Liquor Off-Licence (Vigneron)
	Permits the sale of wine to liquor retailers and to the general public. Sales to the general public are for consumption off the premises and may be up to 45 litres of wine per customer at any one time. The licence also allows the provision of samples for tasting provided no charge is made for the samples. The wine sold is to be made at the winery or from fruit (or honey) grown at the winery.

	Vicb
	Vigneron’s Licence
	Authorises the supply of liquor for consumption on and off the licensed premises. Licensees must have a minimum of 1.6 hectares of fruit bearing vines or fruit trees, own or possess operating fermentation facilities sufficient for the annual production reasonably expected from the vineyard or orchard and produce the liquor from at least 70 per cent of fruit either grown or fermented by the licensee.

	Qld
	Wine Producer Licence
	Permits dealings in wine made from fruit grown on the premises, wine made by the person at the premises or both. The dealings in these wines may be for tasting on the premises or sale for consumption off the premises. Licensees can seek ‘additional privileges’ such as allowing consumption on premises and the sale of other producer’s wine(s).

	SA
	Producer’s Licence
	Authorises the licensee to sell wine that is ‘uniquely its own product’ for consumption off the premises, for consumption with a meal on the winery premises and to sell or supply a sample for consumption on the winery premises.

	WA
	Producer’s Licence
	Allows the licensee to sell liquor that has been produced by, or under the control of that person. The holder of a producer’s licence can only supply liquor from its licensed premises and not otherwise.

	Tas
	Special Licence (Tasmanian Wine)
	Authorises the sale of Tasmanian wine at the winery and cellar door premises subject to any conditions included in the licence.

	NTc
	Liquor Licence
	Permits the sale of liquor from the licensed premises, subject to any conditions included in the licence.

	ACT
	Special Liquor Licence
	Authorises the sale of liquor for consumption away from the licensed premises, wine tasting (at cost), provision of catering and transportability of the licence's coverage.


a With the commencement of the Liquor Act 2007 on 1 July 2008, this class of licence was replaced by a Producer/Wholesaler License. b(Small wineries may obtain a Renewable Limited Licence for which the scale and scope of supply is substantially limited. c A winery could alternately register a liquor wholesaler if its sales were to be of a wholesale nature only. 
Sources: Survey responses from state and territory governments (unpublished); NSW OLGR (2005); CAV (2008a); QT (2005); OLGC (SA) (2003); DoRGL (WA) (2007); Tas DTF (2008); DoJ (NT) (2005); Liquor Act 1975 (ACT).

Wineries need to obtain a liquor licence prior to selling any wine (or any form of liquor), regardless of whether it is wine they have produced or have otherwise sourced. Failure to complete the registration activity prior to commencing operations may result in penalties (table 
5.23). A winery cannot lawfully supply liquor, or continue to supply liquor, unless the registration requirements have been met. Successful completion of the registration requirements includes the regulator’s formal approval of the licence application.

Table 5.
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Penalties for the sale of liquor without a licence
	
	Penalties

	NSW
	Under existing Liquor Act 1982: $5500a (50 penalty units), or 6 months imprisonment or both

Under pending Liquor Act 2007: $11 000a (100 penalty units), or 12 months imprisonment or both

	Vic
	$13 214.40b (120 penalty units) or 12 months imprisonment

	Qld
	$26 250c (350 penalty units)

	SA
	$20 000

	WA
	$20 000

	Tas
	$4800d (40 penalty units)

	NT
	A penalty of:
a)
$1000 or 6 months imprisonment in the case of a first offence

b)
$2000 or 12 months imprisonment in the case of a second and subsequent offence

	ACT
	$5000 e (50 penalty units)


a(1 penalty unit = $110 (Crimes (Sentencing Procedure) Act 1999 (NSW). b 1 penalty unit = $110.12 (Monetary Units Act 2004 (Vic)). c 1 penalty unit = $75 (Penalties and Sentences Act 1992 (Qld)). 
d 1 penalty unit = $120 (Penalty Units and Other Penalties Act 1987 (Tas)). e 1 penalty unit = $100 for individuals and $500 for corporations (Legislation Act 2001 (ACT)).

Sources: Liquor Act 2007 (NSW); Liquor Act 1982 (NSW); Liquor Control Reform Act 1998 (Vic); Wine Industry Act 1994 (Qld); Liquor Licensing Act 1997 (SA); Liquor Control Act 1988 (WA); Liquor Licensing Act 1990 (Tas); Liquor Act 1980 (NT); Liquor Act 1975 (ACT).

Although all states and territories require a completed application form as part of the licensing process, there are differences in the supporting material and documentation they require for an application. Some examples of these include:
· liquor licence applications in Western Australia are to be accompanied by a s.39 Certificate (Local Health Approval) and s.40 Certificate (Local Planning Approval) from the relevant local council

· liquor licence applications in the Australia Capital Territory are to be accompanied by a Planning and Land Authority certificate. The certificate should verify the property’s ACT lease purpose clause permits the proposed liquor licence
· while certain states and territories, such as New South Wales, Queensland, South Australia, Western Australia and the Northern Territory, require that the licence application be advertised in some way, it is not a universal requirement. The form of advertising, where required, varies across jurisdictions and includes newspaper notices, letter drops to neighbouring properties and notices posted on the proposed premises.

· many states and territories require some form of criminal history check, however the nature of the check ranges through fingerprint checks to criminal history checks (or police certificates of clearance) to the completion of a ‘police questionnaire’.

Given the penalties for selling liquor without holding a liquor licence, it is important that businesses are able to readily identify and understand their obligations with respect to liquor licences. To this end, there are a number of ways in which wineries can determine the requirements for obtaining a liquor licence. Information on liquor licensing requirements is available almost universally across the states and territories via shop fronts, internet (except the ACT), fax, mail and through business information websites (such as the Business Licensing Information Service — www.bli.net.au).
 Information may also be sourced via email (ACT), Small Business Development Corporations (Western Australia) and ‘education visits’ by field officers (South Australia). In undertaking the synthetic analysis, the consultant sourced their initial information on the licensing requirements from a toolkit supplied by the Winemaker’s Federation of Australia (ACIL 2008). 
A winery can obtain the application forms for a liquor licence via the internet, shop fronts, mail and fax in all states and territories, except the ACT where the forms are not available through the internet.
 Applications can also be sourced via email (ACT), Small Business Development Corporations (Western Australia) and from field officers (South Australia). 
Completed application forms can only be returned in person to shop fronts, mail or, in some states and territories, fax. Aside from New South Wales and the ACT where the majority of applications are lodged at a shop front, most applications are lodged via the mail.
Wine Equalisation Tax
WET is a Commonwealth tax administered by the Australian Taxation Office (ATO). WET is an ad-valorem (valued based) wholesale tax applying to wine
 for consumption within Australia. WET is levied at a rate of 29 per cent of the value of the wine at its last GST-exclusive wholesale price. WET applies only to wine and is a separate, distinct tax to the excise duties applied to beer and spirit‑based beverages.
Being a wholesale tax, WET is primarily collected from wine manufacturers, wholesalers and importers. In this context, a winery becomes liable for WET if it bottles or packages wine for sale, or makes its own wholesale sales of wine to a reseller.
For the 12 months to 30 June 2007 the Australian Taxation Office received 1208 WET registration applications, of which it approved 535. The total numbers of applications and approvals are greater than the number of winery-specific liquor licences for the same period as WET potentially applies to any enterprise involved in the wholesale of wine and not just wineries.

Registering a business — the application process
Registration for WET is required under A New Tax System (Goods and Services Tax) Act 1999 (Cwlth). There is no separate registration requirement for WET under the WET Act (A New Tax System (Wine Equalisation Tax) Act 1999 (Cwlth)) (ATO 2004b). In order to register for WET a business must be registered, or be concurrently registering, for GST.
Information on WET can be sourced from Australian Taxation Office shop fronts, the internet, fax, mail and through business information websites (such as the Business Licensing Information Service — www.bli.net.au).

In practice a new winery would most likely register for an Australian Business Number, WET and the generic Australian Government tax‑related registrations (referred to in chapter 3) at the same time by using the composite application forms supplied by the Australian Taxation Office.
 This form may be completed in hard copy and returned by mail (approximately 5 per cent of registrations) or be completed and submitted online at the Australian Taxation Office website (approximately 90 per cent of registrations). Registration can also be effected over the telephone (approximately 5 per cent of registrations) (Survey response from Australian Taxation Office (unpublished)).
� 	A café that does not intend to sell liquor would not require a liquor licence and so this might be considered a discretionary activity.


� 	A business’ decision regarding premises may necessitate a local council planning approval. The burden of this registration activity will be at least partially driven by the nature of the premises and any work to be undertaken in relation to that premises.


� 	The Local Government (Highways) Act 1982 (Tas) allows council to carry out works as are necessary to render highways safe, more convenient or for improving their appearance. These works includes the removal of building, structures, works, or ‘other things’. Councils regulate outdoor dining based on their ability under these powers to remove furniture placed on footpaths.


� 	Depending on the jurisdiction, there are legislative requirements for matters such as home warranty insurance, complaint resolution and building contracts.


� 	In South Australia, the application form is completed by the Office of Business and Consumer Affairs during an interview with the applicant. In other jurisdictions applicants obtain and complete the application form themselves (box � LINK Word.Document.8 "\\\\nch1\\groups\\Business Regulation Benchmarking\\Draft report_costs of business registrations\\a. Draft report for public consultation\\chapter 5_Industry registrations\\Ch 5 Industry registrations 270808.doc" OLE_LINK13 \a \t �5.2�).


� 	The Business Licensing Information Service (www.bli.net.au) website provides links to the business licensing information websites of all jurisdictions.


� With the commencement of the Children and Young People Act 2008 in the ACT, there is no longer an ‘approval in principle’ stage. 


� For the period of the study (2006�07) CCB applications were made to FaHCSIA. Shortly after the completion of the survey, the responsibility of these function transferred to the Department for Education, Employment and Workplace Relations.


� 	This registration allows an individual to work in the real estate industry, typically as an employee. Unlike the relevant business registration, this registration does not allow the holder to start a business in their own right.


� 	Some jurisdictions require the registration of trust accounts however, for the purpose of this study, this is considered this to be a function of ‘doing business’ given a trust account is only operational once the business has commenced.


� 	In the case of Tasmania, real estate agents are registered rather than licensed.


� 	In South Australia, the application form is completed by the Office of Business and Consumer Affairs during an interview with the applicant. In other jurisdictions applicants can obtain and complete the application form themselves.


� 	The burden of this registration activity will be at least partially driven by the nature of the work to be completed and subject to the planning approval.


� 	The processes of completing for food safety registration requirements are considered in the context of a café enterprise.


� 	Although a winery made need to make payments for the Wine Grapes Levy, Grape Research Levy and Wine Export Charge, there is no formal registration process associated with these activities. Further, payment of the Wine Export Charge is limited to those businesses making wine exports.


� 	Registration with the Phylloxera and Grape Industry Board is a requirement unique to South Australia and so cannot be benchmarked across jurisdictions.


� Information on obtaining a liquor licence in the ACT became available through the internet during 2008.


� Application forms for a liquor licence in the ACT became available through the internet during 2008.


� 	The A New Tax System (Wine Equalisation Tax) Act 1999 (Cwlth) defines wine as grape wine, grape wine products, fruit or vegetable wine, cider or perry, mead or sake, where those beverages contain more than 1.15 per cent by volume of ethyl alcohol.


� 	Application for ABN registration for companies, partnerships, trusts and other organisations — NAT2939E.
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