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Generic business registrations: Australian Government
3.

 SEQ Heading2 1
Registering a company (incorporation)
Under the Corporations Act 2001 (Cwlth), the Australian Securities and Investment Commission (ASIC) is responsible for the registration and ongoing regulation of companies. The act describes a company as:

… a separate legal existence that is distinct from that of its owners, managers, operators, employees and agents. A company has its own property, its own rights and its own obligations. A company’s money and other assets belong to the company and must be used for the company's purposes. A company has the powers of an individual, including the powers to:
· own and dispose of property and other assets

· enter into contracts
· sue and be sued.
Registration of a company applies nationally, allowing the company to conduct business throughout Australia, without the need to register in each state or territory (ASIC 2007).
Upon registration, a company is issued with a unique 9-digit Australian Company Number (ACN). The ACN provides a means of identifying a company and, with the company’s name, ensures that people dealing with companies know that they are dealing with a limited company and know the identity of the particular limited company with which they are dealing (ASIC 1995).
In 2006-07, ASIC received 161 135 applications to register a company, of which it approved 156 424. As at February 2008, there were 1.6 million companies registered with ASIC (ASIC 2008).

This study focuses on the registration of proprietary companies as they are the company form most commonly registered in Australia (ASIC 2007). A proprietary company is one that must:

· be limited by shares or be an unlimited company with a share capital

· have no more than 50 non-employee shareholders

· must not engage in any activity  that would require disclosure to investors under chapter 6D of the Corporations Law (except in limited circumstances).

Registering a company — the application process
Once a business has chosen to operate under a company structure, it needs to take a number of decisions prior to registering the company. These decisions include:

· the choice of company name — proprietary company names must include ‘Proprietary’ or ‘Pty’, and the name must also end with ‘Limited’ or ‘Ltd’ if it is a limited liability company. A business can register its company name as its ACN
· whether the company will operate under replaceable rules, a constitution or some combination of both

· the selection and appointment of members, directors and secretaries to the company (as applicable).

Having made these decisions, a business can proceed to completing the application form (Form 201) to register a company. Businesses can obtain these forms through the internet, directly from ASIC shopfronts, by mail or fax from ASIC, or its registered agents. Approximately 85 per cent of all applications lodged with ASIC are via registered agents with the remainder lodged at ASIC shopfronts or by mail. Lodgement by the internet and fax are not available.
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Tax-related business registrations 

Businesses and individuals in Australia are subject to a range of taxes levied by the Australian Government. As part of the tax system, it is necessary for businesses (including sole traders who are treated as individuals for taxation purposes) to register for these taxes.

This study includes the following tax-related business registrations required by the Australian Government:

· an Australian Business Number (ABN)
· Fringe Benefit Tax (FBT)
· the Goods and Services Tax (GST)

· Pay-as-you-go (PAYG) withholding tax

· a Tax File Number (TFN).
All or some of these registrations may be undertaken by a business when starting‑up. A description of these Australian government tax-related registrations is provided in box 
3.1.
	Box 3.
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Australia Government tax-related business registrations

	Australian Business Number
The ABN is a unique 11-digit identifier for all business dealings with the ATO and for dealings with other government departments and agencies.

Not all entities are entitled to apply for and be granted an ABN. In general terms, companies incorporated under the Corporations Act 2001 (Cwlth) are entitled to register for an ABN. Sole traders and partnerships can usually apply for an ABN if their activity is carried out in the form of a business (that is, not a hobby). For sole traders and partnerships, where all or most of the partners are individuals, there must also be a reasonable expectation of a profit being made before the business is entitled to register for an ABN.
Fringe benefit tax

FBT is paid on those indirect, non cash benefits which are provided in place of, or in addition to, the salary or wages of employees. The intent of the fringe benefits tax is to improve the fairness of the tax system, by ensuring that tax cannot be avoided by paying employees in benefits rather than cash.
The employer is liable to pay fringe benefits tax at the rate of 46.5 per cent of the grossed up value of fringe benefits provided to employees or their associates. FBT is paid by employers, irrespective of whether they are sole traders, partnerships, trusts, corporations or government bodies. Registration for FBT is an administrative arrangement. There are no legislative requirements to register for FBT in the Fringe Benefits Tax Assessment Act 1986 (Cwlth).

Goods and Services Tax

GST is a broad-based tax of 10 per cent on most goods, services and other items sold or consumed in Australia. Generally, a business or enterprise must register for GST if their current or projected GST turnover is $75 000 or over. If a business’ GST turnover is below $75 000, they may still choose to register for GST.
Businesses need an ABN in order to claim GST credits for any GST paid for goods and/or services that have been used in the business. In addition, if a business supplies goods and services, it is required to quote an ABN on the tax invoice so that the receiving business does not withhold tax at the top marginal rate when paying their account.

	(continued next page)
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	Pay-as-you-go withholding tax

PAYG withholding tax is the system whereby businesses withhold an amount from a payment and send the withheld amounts to the ATO. The most common payments that businesses need to withhold amounts from are:

· payments to employees (such as wages)

· payments to directors

· payments to a business that does not quote an ABN.
If a business is required to withhold an amount from a payment, it must be registered for PAYG withholding tax. To register for PAYG withholding tax, a business must have an ABN.
Tax file number

A TFN is issued by the ATO and is used to identify a business and/or individual’s tax records. Sole traders use their individual tax file number for both business and personal tax dealings. Partnerships and companies need their own TFN.

	Sources: ATO (2004a); ATO (2008a); ATO (2008b); ATO (2008c); ATO (2008d).

	

	


Regulatory responsibility
Regulatory responsibility for the tax-related registrations outlined in box 
3.1 rests with the Australian Government. The primary legislation governing these registrations are listed in table 
3.1.

Table 3.
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Australian Government business taxation: primary legislation
	Registration 
	Primary legislation

	ABN
	A New Tax system (Australia Business Number) Act 1999

	FBT
	Fringe Benefits Tax Assessment Act 1986 

	GST
	A New Tax system (Goods and Services Tax) Act 1999

	PAYG withholding tax
	Taxation Administration Act 1953

	TFN
	Income Tax Assessment Act 1936


Source: Survey responses from Australian Government (unpublished).
In 2006-07, the ATO approved 634 553 ABN registrations. Around 400 000 businesses registered for GST and approximately 320 000 registered for a business TFN (table 
3.2).
Table 3.
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Australian Government tax related registrations 2006-07
	Registration 
	Approved applications (registrations)

	ABN 
	634 553

	FBT 
	n.s

	GST 
	381 300

	PAYG withholding tax 
	165 682

	TFN (business) 
	327 033

	TFN (individual) 
	634 832


n.s  not supplied.
Sources: ATO (2007); Survey responses from Australian Government (unpublished).
Registering a business — the application process
To register for an ABN or other registrations, a business may need to provide:
· type of business, for example, sole trader or partnership
· TFN — although a business does not need a TFN to apply for an ABN, not supplying it may slow the application process. Businesses can apply for a TFN at the time of applying for an ABN (non-individuals only)
· ACN or Australian Registered Body Number 
· contact details — this includes the contact person for the business, telephone numbers and email address (if available)
· associate details (including directors, partners, members or trustees)
· tax agent reference number and bank account details.
To register for GST, a business must provide:
· an estimate of the business’ GST turnover
· whether the business intends to use the cash accounting for reporting GST

· an email address if the business’ GST turnover is greater than $20 million.
To register for PAYG withholding tax a business must provide:
· an estimate of the annual amount the business will withhold from payments to payees
· an estimate of number of payees
· whether the business will report its withholding payment by ATO form or electronically.
No additional information is required when applying/registering for a TFN or FBT.
Online applications
As part of the online facilities offered by the ATO, businesses are able to register/apply for an ABN, GST, PAYG withholding tax and TFN (non individuals only) under the conditions outlined in table 
3.3. FBT registration can also be completed online when applying for an ABN, GST or PAYG withholding tax. Applicants who complete their ABN application online receive immediate notification of their ABN if all the necessary information is provided and is correct. Written notification is also mailed to them.
Table 3.
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Availability of online applications — ABN, GST, PAYG and TFN
	Registration 
	Condition of availability of online applications

	ABN
	All entities except Government organisations

	GST
	Only if the business has a current ABN or is applying for an ABN at the same time

	PAYG withholding tax
	Only if the business has a current ABN or is applying for an ABN at the same time

	TFN
	Non-individuals only


Source: ATO (2008d).

Paper applications
Although the ATO encourages online registration, paper based applications are still possible and in some situations are the only option available.
Applicants can apply for an ABN, FBT, GST, PAYG withholding tax and TFN on a single, paper based, application form. The form makes use of the details required for the ABN registration such that applicants need only tick a box to register for FBT and provide additional summary information to register for GST and PAYG withholding tax.
Paper based application forms can be:
· downloaded from the internet
· collected from any ATO access centre (shopfront)

· obtained by phoning the ATO and requesting that forms be sent by mail or fax.
Businesses that already have an ABN but subsequently need to register for GST or PAYG withholding tax can also register via a traditional application form. Individuals and sole traders must submit a paper application form to apply for a TFN.
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