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Generic business registrations: state and territory governments
4.

 SEQ Heading2 1
Registering a business name
A business name is a name under which a person or other legal entity conducts business. Each state and territory has regulations requiring businesses to register a business name when a person(s) or company is not trading under its own name. For example, Jane Smith can trade under her own name (or initial and surname) without registration, but if she wishes to trade as ‘Jane Smith Accounting Services’ the business name must be registered. Similarly, a company registered with the Australian Securities and Investments Commission as ABC Investments Pty Ltd can trade under the company name without registration, but must register if it wishes to trade as ‘ABC Investments’. Each jurisdiction maintains a public registry of the legal entity behind a trading name (box 
4.1).

	Box 4.

 SEQ Box \* ARABIC 1
Public registers of business identity

	The Australian Securities and Investments Commission records all corporate (companies, trusts, managed investment schemes, foreign companies and registrable Australian bodies) and business names registered in Australia, as well as some association names on its National Names Index. Businesses are strongly encouraged to search this database before applying for a business name. Searching the index is free.

The agencies administering the relevant Acts in each jurisdiction keep a register of business names for their respective jurisdiction. In some cases, these registers are available online. Where this is not the case, the administering agencies will undertake specific searches on a fee for service basis.

In addition, access to business name listings is available through the ‘Australian Business Number (ABN) look up service’ on the Australia Government website www.business.gov.au.

	Sources: ASIC (2007); www.business.gov.au.

	

	


In 2006-07, the states and territories registered over 230 000 business names, with New South Wales and Victoria together accounting for about 60 per cent of all registrations (table 
4.1). In most jurisdictions, over 90 per cent of applications were approved.
Table 4.

 SEQ Table \* ARABIC 1
Business name applications 2006-07

	
	No. of applications 
	No. of applications approved 
(registrations)
	Applications approved 
(%)

	NSW
	76 427
	72 231
	95

	Vic
	n.s
	64 044
	

	Qld
	47 810
	44 832
	94

	SA
	n.s
	13 600
	

	WA
	29 990
	26 930
	90

	Tas
	4 160
	3 844
	92

	NT
	2 650
	2 610
	98

	ACT
	4 370
	3 093
	71

	Total 
	
	231 184
	


n.s not supplied.
Source: Survey responses from state and territory governments (unpublished).
Regulation requiring the registration of a business name is motivated by consumer protection and fair trading principles. Business name registration:
· provides a method via a public registry to identify the legal entity (persons and/or corporation) behind a trading name within a particular jurisdiction (box 
4.1)

· avoids confusion in the marketplace by preventing businesses from operating under names that are the same as, or closely resemble, the names of existing businesses (either businesses registered in that jurisdiction or registered as a corporation with the Australian Securities and Investments Commission)
· ensures businesses do not use names that are offensive and/or misleading
· prescribes words that require Ministerial approval to ensure they are used in the appropriate circumstances.
Regulatory responsibility
Each state and territory government has legislation regulating business names. That legislation is based on a model business names Act prepared in 1962 by the Standing Committee of Attorneys-General of the Commonwealth and States (ACIP 2006). Under the respective Acts, it is an offence for a business to operate under an unregistered name and non-complying businesses may be prosecuted. The business registration process is usually administered by the offices of Fair Trading or Consumer Affairs in each jurisdiction (table 
4.2).
Table 4.

 SEQ Table \* ARABIC 2
Business name — primary legislation and regulator
	
	Primary legislation
	Regulator

	NSW
	Business Names Act 2002
	Office of Fair Trading

	Vic
	Business Names Act 1962
	Consumer Affairs

	Qld
	Business Names Act 1962 
	Office of Fair Trading

	SA
	Business Names Act 1996 
	Office of Consumer and Business Affairs

	WA
	Business Names Act 1962 
	Department of Consumer and Employment Protection

	Tas 
	Business Names Act 1962
	Consumer Affairs and Fair Trading

	NT
	Business Names Amendment Act 1990
	Department of Justice

	ACT
	Business Names Act 1963
	Registrar-General’s Office


Source: Survey responses from state and territory governments (unpublished).
Box 
4.2 outlines a Council of Australian Governments (COAG) initiative regarding ABN and business name registrations.

	Box 4.

 SEQ Box \* ARABIC 2
COAG initiative on ABN and business name registrations

	The ABN/Business Names Registration Project is part of the COAG’s regulatory reform agenda. This initiative aims to develop a single online registration process for both ABNs and business names. The project aims to deliver on a number of objectives including:
· making business registration available online ‘24/7’
· reducing the compliance burden on business by capturing common data

· improving awareness about the different rights conferred by business names in comparison to trademarks

· helping business starters at the early stages by improving information delivery.
In July 2008, COAG approved the establishment of a national registration system which will deliver online business information services, including automatic form filing, and improve ongoing interactions between government and business. 

	Sources: DIISR (2008); COAG (2008b).

	

	


Registering a business — the application process

Information about the registration of a business name and application forms are provided by the offices of Fair Trading or Consumer Affairs in each jurisdiction. Responses to the Commission’s survey of the regulators in each jurisdiction indicated that information is generally made available via:

· the regulator’s own website
· business information websites such as that for the Business Licence Information Service or the Australian Government’s gateway to business services

· regulator’s shopfronts
· mail

· fax

· telephone.
Responses also indicated that in some jurisdictions information could be obtained through ‘customer service outlets’. For example, in Western Australia information is available from the Small Business Development Centres and Regional Business Enterprise Centres. Similarly, information is available from Service SA in South Australia. Moreover, New South Wales, Victoria and Queensland provide information on the registration process in languages other than English.
In applying for a business name, business owners generally provide up to three or four proposed names, details of the nature of the business, commencement date of trading, physical and postal address, particulars of the proprietors or company, and details of the person lodging the application or a contact name.
Applicants are encouraged to check the National Names Index and search the Australian trade marks database prior to lodging their application to ensure their proposed name(s) are not in use as a business name and/or company name or a trade mark.

Differences in regulations and application process
The states and territories differ in the rules used to determine if a business name is accepted for registration.
 Each jurisdiction also has its own rules on what words need Ministerial approval to be used as a business name or are prohibited as a business name.
Additionally, many jurisdictions have rules to assist fair trading. For example, they may limit the frequency at which the letter ‘A’ appears at the beginning of business names to avoid an unfair advantage where businesses are listed alphabetically (as in telephone directories or advertising listings).
A number of other differences exist in the application process. For example, Queensland is the only jurisdiction that requires proof of identity at the time of application. Western Australia, the ACT, Tasmania and Northern Territory do not require any proof of identity or declarations. New South Wales, South Australia and Victoria require applicants to sign that all information provided is correct.

Most state and territory governments require business name application forms to be completed on a paper form and returned either by post or at an appropriate shopfront. Online applications are only available in Victoria, and in 2006‑07 accounted for 65 per cent of Victorian applications (Survey responses from state and territory governments (unpublished)).

The method of lodgement varies substantially across jurisdictions. For example, in New South Wales, 73 per cent of applications were lodged in a shopfront compared to 18 per cent in Victoria (table 
4.3). Responses to the Commission’s survey indicated a number of jurisdictions may introduce an online registration system in the next three years (also see box 
4.2 for details of the development of a national online system).
Table 4.

 SEQ Table \* ARABIC 3
Business name — available means of lodging application forms and the proportionate use of those meansa
	
	Internet
	Shopfront
	Mail
	Fax

	
	available
	%
	available
	%
	available
	%
	available
	%

	NSW
	(
	
	(
	73
	(
	27
	(
	

	Vic
	(
	65
	(
	18
	(
	17
	(
	

	Qld
	(
	
	(
	60
	(
	40
	(
	

	SA
	(
	
	(
	n.av
	(
	n.av
	(
	n.av

	WA
	(
	
	(
	47
	(
	53
	(
	

	Tas
	(
	
	(
	58
	(
	42
	(
	

	NT
	(
	
	(
	78
	(
	22
	(
	

	ACT
	(
	
	(
	30
	(
	40
	(
	30


n.av not available. a Proportions reported are from administrative records with the exception of the ACT which as based on estimate. South Australia does not collect data regarding mode of lodgement.
Source: Survey responses from state and territory governments (unpublished).
Lodging an application for business name registration attracts a fee. Fees are usually required in advance for a three year registration period. Queensland is the only jurisdiction which allows the option for a one year registration. Fees differ across jurisdictions. In some jurisdictions, the fees comprise an application or processing fee and a registration fee. Western Australia was the only jurisdiction to indicate that their fees are set on a cost-recovery basis.
Registration of a business requires that the business name be on public display, printed or written exactly as registered, on every business letter, invoice, receipt, or other document used by the business. In addition, the business registration certificate must be displayed in the principal place of business and in a place that is prominent to the public.
Most jurisdictions require a business to commence trading within two months of registration. However, in New South Wales, recent changes to the legislation no longer make it a requirement to trade within a certain period. In New South Wales, traders who carry on business (or intend to carry on business within the immediate future) may register multiple business names, although they may choose not to use all or some of the names (NSW OFT 2008a).
4.

 SEQ Heading2 2
Registering for payroll tax 

Payroll tax is a state tax, levied on employers, based on the value of wages and certain benefits paid to their employees. Employers become liable for payroll tax when their wage bill exceeds the payroll tax threshold for the jurisdiction(s) in which the wages are payable.
The payroll tax threshold also serves as the level of exempt wages for employers. For example, if the payroll tax threshold for a jurisdiction is $500 000 and the total wages bill of an employer is $600 000, payroll tax is only payable on $100 000 of wages.
 Payroll tax thresholds, along with the rate of tax, vary from state to state.

All states and territories include so-called ‘grouping provisions’ in their payroll tax regimes. Grouping provisions are anti-avoidance measures to prevent businesses limiting their payroll tax liability by employing personnel through multiple entities to take advantage of the thresholds applying to individual employers.
In 2006-07, there were 14 769 payroll tax registrations across Australia (table 
4.4). Some of these registrations will not be new businesses but, rather, existing businesses whose total wage bill has grown beyond the payroll tax threshold, thereby necessitating their registration. Further, as a business must register for payroll tax separately in each jurisdiction in which it is liable for payroll tax, the total number of businesses that registered for payroll tax will be lower than the number of registrations.
Table 4.

 SEQ Table \* ARABIC 4
Payroll tax registrations 2006-07

	
	Number of registrations

	NSW
	3 486

	Vic
	5 131

	Qld
	2 675

	SA
	1 240

	WA
	1 464

	Tas
	258

	NT
	239

	ACT
	266

	Total 
	14 769


Source: Survey responses from state and territory governments (unpublished).
Regulatory responsibility
Payroll tax was introduced as a Commonwealth tax in 1941, but responsibility for the tax was passed to the states and territories in 1971. Consequently, payroll tax is controlled by separate legislation in each jurisdiction (table 
4.5). State and territory tax administration acts, subordinate regulation (such as Pay-roll Tax Regulations 2001 (SA)), and the Revenue Rulings of each state and territory government support the operation of payroll tax legislation.
Table 4.

 SEQ Table \* ARABIC 5
Payroll tax — primary legislation and regulator
	
	Primary legislation
	Regulator

	NSWa
	Pay-roll Tax Act 1971
	Office of State Revenue

	Vicb
	Pay-roll Tax Act 1971
	State Revenue Office

	Qld
	Payroll Tax Act 1971
	Office of State Revenue

	SA
	Payroll Tax Act 1971
	Revenue SA

	WA
	Payroll Tax Assessment Act 2002
	Office of State Revenue

	Tasc
	Payroll Tax Act 1971
	State Revenue Office

	NT
	Payroll Tax Act 1979
	Territory Revenue Office

	ACT
	Payroll Tax Act 1987
	ACT Revenue Office


a The Payroll Tax Act 2007 commenced on 1 July 2007. b The Payroll Tax Act 2007 commenced on 1 July 2007. c The Payroll Tax Act 2008 commenced on 1 July 2008.
Source: Survey responses from state and territory governments (unpublished).
Payroll tax is an important source of revenue for the states and territories and in 2005‑06 accounted for 29.6 per cent of the total taxes levied by the states and territories. Only property taxes, which contributed 38.2 per cent of total tax revenue in the same period, made a greater contribution to the tax revenue of the states and territories (ABS 2007b).
Differences in payroll tax across jurisdictions and recent reforms
State and territory governments originally took a relatively coordinated approach to payroll tax — for example, they progressively increased the tax rate in unison from 2.5 per cent in 1971 to 5 per cent in 1974. From 1974, the consistency in payroll tax arrangements diminished as a result of unilateral changes to tax rates and thresholds, as well as to the types of payments to employee that were taxable and the classes of tax exempt employers.
The wage threshold for registration for payroll tax and the rate of payroll tax are prominent examples of the differences in the payroll tax regimes. Exemption thresholds for 2006-07 ranged from $504 000 in South Australia to $1.25 million in the ACT and Northern Territory. While the ACT and Northern Territory had the highest tax thresholds, they had the highest tax rates with 6.85 per cent and 6.20 per cent respectively. The lowest prevailing tax rate was 4.75 per cent in Queensland (table 
4.6). The rates and thresholds for payroll tax are subject to change over time, as evidenced in the May 2008 budget announcements of New South Wales, Victoria, Queensland and the ACT.
Despite initiatives to harmonise the payroll tax regimes (box 
4.3), inconsistencies remain between jurisdictions and between employers within a jurisdiction. For example:

· businesses employing contractors in Queensland must refer to a four page Revenue Ruling to determine if payments to contractors are liable for payroll tax — the ruling being premised on the element of control present in the contractual relationship (Qld OSR 2005). Businesses in the Northern Territory must refer to a 16 page Commissioner’s Guide on the same issue, with that guide being broadly based on common law and statutory law principles (Territory Revenue Office 2008). In Tasmania, businesses must refer to a seven page Revenue Ruling which establishes the criteria for whether payments to a contractor should be treated as wages (Tas DTF 2002)

· Victoria and New South Wales provide payroll tax exemptions for the wages paid to staff on volunteer emergency services duties. However, not all jurisdictions provide comparable exemptions
· from 1 July 2008, businesses (aside from not-for-profit organisations) employing apprentices and trainees in New South Wales will receive rebates in respect to the payroll tax paid on the wages of those trainees and apprentices. Not-for-profit organisations receive a payroll tax exemption on the wages they pay to ‘group apprenticeship/traineeship scheme’ employees (NSW OSR 2008b)
· South Australia provides payroll tax exemptions for the Family Planning Association of South Australia, universities affiliated with the University of Adelaide or the Flinders University of South Australia, and for individuals involved in the production of a film (Revenue SA 2006).
Table 4.

 SEQ Table \* ARABIC 6
Payroll tax arrangements 2006‑07

	
	Basic flat rate
	Method of calculation
	Annual wages threshold for registrationa

	
	%
	
	$’000

	NSW
	6.00
	Single marginal rate
	600

	Vic
	5.15b
	Single marginal rate
	550

	Qld
	4.75
	Deduction systemc
	1 000

	SA
	5.50b
	Single marginal rate
	504d

	WA
	5.50
	Single marginal rate
	750

	Tas
	6.10
	Single marginal rate
	1 010

	NT
	6.20
	Single marginal rate
	1 250

	ACT
	6.85
	Single marginal rate
	1 250


a(The threshold applies to the total Australian wages payable for an individual business or for a group of related businesses (with the grouping provisions defined in the respective legislation, regulation and revenue rulings). b(Both Victoria and South Australia reduced the tax rate to 5.0 per cent from 1 July 2008. c(For the total Australian payroll from $1 million to $4 million there is a deduction of $1 million, reducing by $1 for every $3 the payroll exceeds $1 million. There is no deduction for payrolls of $4 million or more. d For ease of administration, Revenue SA recommends registration when an employer’s wages bill consistently exceeds $9500 per week.

Sources: NSW Treasury (2007); NSW OSR (2008a); SRO Victoria (2007); Qld OSR (2007); Revenue SA (2007); Revenue SA (2006); WA OSR (2007); Tas SRO (2007); Territory Revenue Office (2007); ACT Revenue Office (2007).
	Box 4.

 SEQ Box \* ARABIC 3
Payroll tax harmonisation

	On 26 February 2007, the New South Wales and Victoria governments announced measures, to take effect from 1 July 2007, to harmonise aspects of their payroll tax systems. The first stage of the harmonisation included a move to a common form and systems design, and a ‘one-stop shop’ for businesses paying payroll tax in New South Wales and Victoria.
The harmonisation measures also included legislative reform to address differences in the treatment of areas such as wages to employees engaged in voluntary emergency work, motor vehicle and accommodation allowances, parental leave, wages to trainees and apprentices, fringe benefits and long service leave. Queensland and Tasmania subsequently announced their intention to align their payroll regimes to that agreed by New South Wales and Victoria.
On 29 March 2007, the treasurers of each state and territory agreed to reform aspects of their respective payroll tax regimes. As part of the agreement, the states and territories agreed to adopt common provisions regarding payroll tax, including:

· the timing of lodgement of payroll tax returns

· motor vehicle and accommodation allowances

· fringe benefits

· work performed outside a jurisdiction

· grouping provisions.
The treasurers agreed that the proposed common payroll tax provisions should take effect in each state and territory no later than 1 July 2008. The treasurers also agreed that each state and territory would retain control over any thresholds applying to the levying of payroll tax and the rates of payroll tax levied in their respective jurisdictions.

The COAG meeting of 3 July 2008 noted that the jurisdictions had initiated a number of measures to harmonise their payroll tax administration from 1 July 2008, including the common treatment of various employee allowances and return lodgement dates. At the same meeting it was determined that further harmonisation of the payroll tax regimes would proceed with South Australia, Western Australia, the Northern Territory and the ACT considering the broader range of harmonisation initiatives already agreed to by New South Wales, Victoria, Queensland and Tasmania.

	Sources: NSW OSR (2007); Stirling (Treasurer, Northern Territory) (2007); Fraser (Treasurer, Queensland) (2007); COAG (2008a); COAG (2008b).

	

	


Registration requirements for payroll tax

Businesses must register for payroll tax in a jurisdiction once their Australian wage bill exceeds the mandated threshold for that jurisdiction (table 
4.6). However, there are no impediments to a business registering for payroll tax prior to exceeding the threshold.
The registration process for payroll tax comprises the completion and lodgement of a registration form with the relevant authority in each jurisdiction (table 
4.5). To complete the registration form, a business typically needs to supply details on the legal structure of the business, the business address, personal details of the owners of the business, nature of the business and its employees, and current and historic wages bills.

For most jurisdictions in 2006‑07, a business had seven days from the end of the month in which it first exceeds the wages threshold to complete the payroll tax registration process. In the Northern Territory, the period was 21 days from the end of the month in which the wages threshold is exceeded. Once a business has completed the registration process, it can lodge the payroll tax returns required by the jurisdiction.
Failure to register for payroll tax when required incurs a penalty in a number of jurisdictions. Some examples of the penalties include:

· $7500 in Queensland

· $25 000 for an individual or $125 000 for corporations in the ACT

· A maximum of $10 000 in South Australia
· $20 000 in Western Australia.
Given the potential cost from failing to register for payroll tax when required, it is important that businesses understand their obligations in this regard. The availability and transparency of publicly available information is an important determinant in a business being able to establish its obligations. Information on payroll tax is available through a variety of means in the different jurisdictions (table 
4.7). For all jurisdictions, except South Australia, information on payroll tax registration is available via the telephone. This provides business with the opportunity to clarify uncertainties regarding their obligations directly with the regulator. Although it is not possible to obtain information on payroll tax registration via the telephone in South Australia, it is possible to obtain information on the progress of a payroll tax application via the telephone. Businesses providing data to the Commission on registration processes identified person-to-person contact as their preferred method for resolving uncertainty around their regulatory obligations, particularly with respect to technical matters such as taxation. Victoria is the only jurisdiction to provide information on the registration process in languages other than English.
Table 4.

 SEQ Table \* ARABIC 7
Payroll tax — means of sourcing information on payroll tax 

	
	Regulator website
	Business information websitea
	Shopfront
	Telephone
	Mail
	Fax
	Other

	NSW
	(
	(
	(
	(
	(
	(
	(b

	Vic
	(
	(
	(
	(
	(
	(
	(

	Qld
	(
	(
	(
	(
	(
	(
	(

	SA
	(
	(
	(
	(
	(
	(
	(

	WA
	(
	(
	(
	(
	(
	(
	(

	Tas
	(
	(
	(
	(
	(
	(
	(

	NT
	(
	(
	(
	(
	(
	(
	(

	ACT
	(
	(
	(
	(
	(
	(
	(


a Business information websites such as the Business Licence Information Service or Smart licence in Queensland, or the Australian Government’s gateway to business services (business.gov.au). b New South Wales holds education seminars for existing and recently registered businesses.

Source: Survey responses from state and territory governments (unpublished).
Payroll tax registration forms may be sourced and lodged through a number of channels, depending upon the jurisdiction (table 
4.8). Payroll tax registration forms are available to download from the internet in all jurisdictions. In New South Wales, Victoria, South Australia and Western Australia the forms can also be completed and lodged via the internet. South Australia provides the added on-line functionality of being able to save a partially completed registration application and return to it later for completion. Queensland, Tasmania, the Northern Territory and the ACT are at different stages of planning and implementing an internet-based payroll tax registration system.
Businesses appear to prefer registering for payroll tax via the internet when this option is available (table 
4.8). For example, in South Australia, 99 per cent of registrations were completed via the internet. This general observation supports anecdotal evidence from the businesses that, while business prefers person-to-person involvement for resolving their uncertainties, once they understand their obligations they prefer electronic alternatives for completing registration activities.
For businesses completing a registration form in hardcopy, the form ranges from three pages in the ACT and Northern Territory to seven pages in Tasmania. When registration forms are only available in hardcopy, the preferred method of lodgement varies between jurisdictions. For example, businesses prefer registering by mail in Queensland and by fax in the ACT.
Table 4.

 SEQ Table \* ARABIC 8
Payroll tax — means of sourcing and lodging application forms 
	
	Internet
	Shopfront
	Mail
	Fax
	Lodged by other meansa

	
	Form available
	Lodgeda
%
	Form available
	Lodgeda
%
	Form Available
	Lodgeda
%
	Form Available
	Lodgeda
%
	

	NSW
	(
	
78
	(
	
n.av
	(
	
11
	(
	
11
	

	Vic 
	(
	
80
	(
	
1
	(
	
9
	(
	
10
	

	Qld
	(
	
n.av
	(
	
1
	(
	
90
	(
	
9
	

	SA
	(
	
99
	(
	
0
	(
	
1
	(
	
0
	

	WAb
	(
	
n.av
	(
	
0
	(
	
100
	(
	
0
	

	Tas 
	(
	
n.av
	(
	
5
	(
	
50
	(
	
45
	

	NT
	(
	
n.av
	(
	
0.5
	(
	
60
	(
	
39
	
0.5c

	ACTd
	(
	
n.av
	(
	
n.av
	(
	
5
	(
	
80
	
10.0c


n.av not available. a(Proportion of registration forms lodged via the media for 2006–07. Figures in italics denote estimates by the regulator, otherwise the proportions are based on the regulator’s records. b Internet lodgement option was introduced in July 2007. c(Lodged via e-mail. d(Survey response provided an estimate for the lodgement method for only 95 per cent of the registrations. 
Source: Survey responses from state and territory governments (unpublished).
� 	The Business Licensing Information Service (www.bli.net.au) website provides links to the business licensing information websites of all jurisdictions.


� 	Different business name rules apply to business conducted over the Internet. A business that trades only via the internet does not have to register and display a business name in New South Wales. All other jurisdictions require registration.


� 	This is a simplified example and does not take account of factors such as the influence on thresholds of wages payable in multiple jurisdictions and individual payroll system characteristics.


� 	The penalty is 100 penalty units which converts to $7500 based on the prevailing meaning of a penalty unit (1 penalty unit = $75) at 28 February 2008 (Penalties and Sentences Act 1992 (Qld)).


� 	The penalty is 250 penalty units. The monetary values are based on the prevailing meaning of a penalty unit (1 penalty unit = $100 for individuals and $500 for corporations) at 28 February 2008 (Legislation Act 2001 (ACT)).
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