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Origins of this study

In February 2006, the Council of Australian Governments (COAG) agreed that all governments would aim to adopt a common framework for benchmarking, measuring and reporting the regulatory burden on business across jurisdictions (COAG 2006a). The Productivity Commission was asked to examine the feasibility of developing quantitative and qualitative performance indicators and reporting framework options, as the first stage of a possible two-stage study of performance benchmarking. (Appendix A contains the terms of reference for that study.) The Commission’s report concluded that while benchmarking would confront methodological complexities and uncertainties about data, it was technically feasible and could yield significant benefits (box 
1.1). That report proposed an initial three-year program with a trial in the first year confined to benchmarking business registrations and the quantity and quality of regulation (PC 2007a). At its April 2007 meeting, COAG agreed that the second stage should proceed (box 
1.2) (COAG 2007a). Following consultation between governments about the content of the initial three-year program and the process to be followed (PC 2007b), the Australian Government asked the Commission to commence as it had suggested. 
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Benefits of performance benchmarking regulation

	The Productivity Commission report Performance Benchmarking of Australian Business Regulation found that a benchmarking program could only be based on indirect indicators but could nonetheless yield various benefits, including:

· identifying differences in compliance costs and regulatory processes across jurisdictions

· increasing the transparency with which jurisdictions implement and manage regulation

· promoting ‘yard stick’ competition amongst jurisdictions
· facilitating a process of continual improvement.

The report proposed the following areas to be benchmarked over an initial three-year period:

	(continued next page)
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In its submission to this study, the Australian Bankers’ Association endorsed the value of benchmarking, noting that it can lead to a number of benefits such as:

· improving efficiency and effectiveness of regulation

· ensuring consistency of regulation across jurisdictions

· improving transparency of decision making and accountability of regulators

· ensuring regulation delivers ‘net benefits’.

Although not a benchmarking exercise, the Victorian Government publishes an annual report into its business regulators. As the Victorian Competition and Efficiency Commission (VCEC) observed in The Victorian Regulatory System:
Collating key regulatory data in a single document promotes greater transparency of regulator operations and strengthens the accountability of regulators to stakeholders (both those who bear the costs of regulation and those who benefit from it) for the efficient and effective achievement of regulatory outcomes. Better informed stakeholders can engage more effectively in public consultation processes, including being able to suggest alternatives to proposed regulations based on approaches used elsewhere. (VCEC 2007, p. 4)

	Sources: Australian Bankers Association (sub. 3); PC (2007a); VCEC (2007).
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COAG’s response to the Stage 1 report

	In its communiqué of 13 April 2007, COAG responded to the Commission’s Stage 1 report as follows:

COAG has agreed to proceed to the second stage of a study to benchmark the compliance costs of regulation, to be undertaken by the Productivity Commission. Benchmarking the compliance costs of regulation will assist all governments to identify further areas for possible regulation reform. The benchmarking study will examine the regulatory compliance costs associated with becoming and being a business, the delays and uncertainties of gaining approvals in doing business, and the regulatory duplication and inconsistencies in doing business interstate. COAG has asked Senior Officials to finalise by the end of May 2007 any variations to the areas of regulation to be benchmarked in the three-year program outlined in the Commission’s feasibility study ‘Performance Benchmarking of Australian Business Regulation’. COAG noted the Commonwealth will fully fund the benchmarking exercise.

	Source: COAG (2007a, p. 10).
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Australia’s regulatory reforms
Regulation influences almost every economic and social activity. It follows that getting regulation ‘right’ — in terms of effectively delivering its benefits at least cost — is of profound importance for the well being of the community. Regulatory reform has a crucial role to play in this regard, both to address any deficiencies in the stock of existing regulation and to ensure that new regulation is appropriate and cost effective.

Mounting evidence of the cost of inappropriate regulation and of the benefits of regulatory reform has led to two waves of regulatory reform in Australia.
The first of these focussed on anti‑competitive regulation and barriers to trade, and involved new forms of regulation as well as deregulation. The Organisation for Economic Cooperation and Development (OECD) has highlighted the importance of such reform in sharpening competitive pressures and providing incentives for firms to become more efficient, innovative and competitive (OECD 1997). Such reform has been shown to boost productivity, deliver price reductions, and improve the quality and range of products and services, to the benefit of consumers, businesses and their workers. In Australia, the National Competition Policy reforms from 1995 were the culmination of this policy focus. The Productivity Commission has estimated that the infrastructure reforms alone were associated with price reductions and productivity gains amounting to around 2.5 per cent of GDP (PC 2006).
More recently, regulatory reform has focussed on reducing compliance burdens and systematically improving the processes involved in the making and application of regulation (box 
1.3), including intergovernmental agreements on regulation. This focus on ‘red tape’ can also deliver significant gains. The Netherlands Bureau for Economic Policy Analysis, for example, estimates that a 25 per cent reduction in the administrative burden of regulation of European Union countries would, in the long term, translate into a structural increase in their GDP of 1.4 per cent (CPB 2004). A summary of international developments in measuring and reducing regulatory requirements are shown in box 
1.4. 

Commission estimates suggest that the implementation of COAG’s national reform agenda in this area could reduce the regulatory burden on Australian business by up to 20 per cent (or as much as $8 billion (in 2005-06 dollars)).
	Box 1.
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Examples of major reviews of regulatory burdens and process

	In November 2005, the Australian Government’s Regulation Taskforce made 178 recommendations for alleviating the compliance burden on business from regulation and key areas of overlap with state and territory legislation, including improving regulation-making practices.
The NSW Independent Pricing and Regulatory Tribunal review into the burden of regulation and improving regulatory efficiency recommended the establishment of the Better Regulation Office to coordinate regulatory reforms.

The Victorian Competition and Efficiency Commission produces an annual report on the Victorian regulatory system, detailing all business regulators in Victoria, their responsibilities and operating regulations, contact details, and changes to the regulatory system in the previous 12 months. This publication, the only one of its type in Australia, is a valuable resource for understanding the context and workings of regulatory institutions in Victoria.
In South Australia, the Competitiveness Council has completed reviews of the state regulatory system and the regulatory burdens in a number of industries, including cafes and restaurants, motor vehicle retailing and services, heavy vehicle road transport, building and construction, and fishing and aquaculture.

	Sources: IPART (2006); Regulation Taskforce (2006); VCEC (2007).
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International developments in measuring and reducing regulatory burden

	The following is a summary of recent international developments in quantifying and reducing the quantity of regulation.
The Netherlands was one of the first countries to set a target for reducing administrative burden. In 2002, the Netherlands set a target of a 25 per cent reduction in administrative burden by 2007. In October 2006, it was announced that by the end of 2007, an overall reduction in administrative burden of 25.9 per cent could be expected.
In May 2005, the United Kingdom embarked on a plan to reduce the cost to business of administering regulation in the private and public sectors by 25 per cent by 2010. This was expected to reap savings of around £3.5 billion.

In 2001, British Columbia set a target of reducing ‘regulatory requirements’ (defined as ‘a compulsion, obligation, demand or prohibition placed on an individual, entity or activity by or under the authority of a provincial Act, regulation or related policy’) by one third. A progress count of regulatory requirements is published by the province on a quarterly basis.

In the United States a report was released in April 2006 which showed that its annual effort to comply with the Regulatory Flexibility Act (1980) saved small business $6.6 billion in regulatory costs in the 2005 fiscal year.
The World Bank has used quality indicators to monitor the impact of regulatory arrangements that exist in a range of countries. In Doing Business 2008, Australia ranked first in terms of ease of starting a business in 2007, which is up from its ranking of second in 2006. Australia ranked ninth out of 178 countries for ease of doing business in 2007, which is the same ranking it achieved in 2006.

The OECD has been undertaking work on measuring administrative burdens of business regulations in recent years via its Red Tape Assessment project which measures and compares the administrative burdens in the road freight sector in 11 member countries.
Key findings from the study in terms of achieving best practice included the availability of digital on-line facilities to enable easy lodgement of applications; minimising the need to renew licences by making them valid for life or able to be renewed automatically; and avoiding duplication and simplifying procedures required in gaining licences (for example, by recognising an EU licence as a national licence) 

	Sources: Jones et al (2005); Netherlands Cabinet Letter (2006); OECD (2007); UK Department for Business, Enterprise and Regulatory Reform (2007); U.S. Small Business Administration (2006); World Bank (2007).

	

	


All levels of government acknowledge the need for ongoing reform to maximise the net benefit of their regulation — either through increasing its effectiveness (that is, benefits) and/or reducing its costs. Governments have a range of reforms in train to improve regulatory processes and reduce regulatory burdens.
COAG-initiated reforms
In recent years, the Australian, state and territory governments, through COAG, have committed to review many ‘hotspots’, with a view to reduce costly duplication and inconsistency, and to improve regulatory processes.
COAG has progressively widened the scope of regulatory areas identified for priority attention to achieve better national outcomes. In February 2006, COAG initially identified six regulatory ‘hotspots’: rail safety regulation; occupational health and safety laws; national trade measurement; chemicals and plastics regulation; development assessment arrangements; and building regulations. In July 2006, COAG identified a further four ‘hotspots’ for reform: environmental assessment and approval processes; business name, Australian Business Number and related business registration processes; personal property securities; and consumer product safety.
In March 2008, COAG agreed to pursue regulatory reform in a further nine areas: standard business reporting; food regulation; a national mine safety framework; electronic conveyancing; upstream petroleum regulation; maritime safety; wine labelling; director’s liability reform; and financial services delivery.
COAG has subsequently highlighted the importance of national harmonisation of occupational health and safety laws, and committed to the development of model legislation by September 2009.

In December 2007, COAG formed the Business Regulation and Competition Working Group. The working group was asked to consider whether further reforms were necessary to ensure jurisdictions have best-practice regulation and review processes in place by the end of 2008. The working group was also asked to examine processes to ensure that there was no net increase in the regulatory burden along with the possibility of common start dates for legislation.

Process related reforms
Governments have also pursued a range of reforms to improve their regulation-making processes. These include establishing and strengthening requirements to undertake regulatory impact assessments; strengthening gatekeeping mechanisms; improving public consultation in the regulation making process; and undertaking or improving the measurement of compliance costs incurred by businesses as a result of new and amended regulations.
Improving the quality of regulatory impact analysis

Governments have committed to thorough and transparent analysis of regulatory proposals — a key requirement in improving the quality of regulation. In recent years the Australian, state and territory governments have improved the standard of regulatory impact analysis required for proposed regulation. This has resulted in more focus on measurement of the compliance costs faced by business as a result of proposals, greater inclusion of risk analysis, and more use of formal cost-benefit analysis for significant regulatory changes.

In recent years, the Australian, Victorian, Queensland and New South Wales governments have released updated guidance on regulatory impact analysis within their jurisdictions. In October 2007, COAG released its updated handbook Best Practice Regulation — A Guide for Ministerial Councils and National Standard Setting Bodies. This guide outlines the obligations of governments when undertaking regulatory impact assessments on behalf of ministerial councils and national standard setting bodies.

More effective gatekeeping processes
While there are a variety of approaches to ensuring good regulatory practice, most require a body with a clear responsibility for advocating best practice regulation principles. This responsibility includes assessing the veracity and transparency of regulatory impact assessments, reporting on compliance with published best practice requirements and guidelines, and acting as a ‘gatekeeper’ against poor regulation making practices. Reforms to improve regulatory practices in these areas are evident in all jurisdictions. Box 
1.5 provides some examples of these.
	Box 1.
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Some recent gatekeeping initiatives

	The Australian Government has enhanced the role of the Office of Regulation Review as the Office of Best Practice Regulation (OBPR), relocating it in the Department of Finance and Deregulation. The Government has published a Best Practice Regulation Handbook to provide advice to agencies undertaking regulatory impact analysis, and a Quickstart Guide to Regulatory Impact Analysis, which provides summary information on the new requirements. The Government has also strengthened its gatekeeping mechanisms, by making a commitment that regulatory proposals will not proceed to the final decision maker unless the costs and benefits of the proposal have been adequately assessed. This requirement will be monitored and reported on by the OBPR.

In November 2006, the NSW government established the Better Regulation Office to act as an advocate for best practice regulation. The NSW government also created a new ministerial role of Minister for Regulatory Reform, responsible for ensuring that effective regulation-making processes are followed.

The Queensland Government has established the Queensland Office for Regulatory Efficiency to oversee the government’s implementation of its obligations under the April 2007 COAG agreement. This agency serves a similar role to the OBPR, the VCEC and the New South Wales Better Regulation Office by providing advice and assessment on regulatory impact statements, and undertaking targeted industry regulation reviews.

	Sources: Australian Government (2007); NSW Government (2007); Queensland Treasury (2008).

	

	


Better public consultation

Public consultation is a key component of effective regulatory impact analysis. It enables stakeholders to be appraised of potential changes to regulation that may affect their business or industry, and provides them with an opportunity to outline to governments the effect that those reforms may have. In recent years, governments in Australia have implemented reforms aimed at improving the public consultation process (box 
1.6).
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Examples of reforms to public consultation processes

	Longer periods for consultation allow for greater participation:
· In 2006, the New South Wales Government extended the minimum consultation period for regulation impact statements prepared under the Subordinate Instruments Act 1989 (NSW) to 28 days. The government also strongly advised departments and agencies to allow a 28 day period for public consultation for all other regulatory proposals.

Online forums offer a low cost, easily accessible mechanism for public comment:
· the Queensland Government has established an online portal called ‘Queensland Regulations: Have Your Say’
· the South Australian Government, as part of its ‘Reducing Red Tape on Business’ agenda, has also established an online forum for members of the public to comment on regulation and compliance costs. South Australia also publishes a list of regulations that are due to expire in the upcoming year on the Attorney General’s Department website.
Much regulatory activity and review is generated by regulations that ‘sunset’, or lapse, after a certain time. In some circumstances these sunset regulations may be automatically repealed, and in others may trigger a review. Publication of a list of regulations coming up for review can assist in engaging community participation:
· since 2005, the VCEC publishes annually a list of regulations that are due to sunset within the next 12 months
· the Australian Government publishes Annual Regulatory Plans for each department and agency. These plans outline the expected regulatory activity for each department and agency, including both proposed new regulations, and also those regulations due for review or repeal under sunset clauses.

	Sources: Australian Government (2007); NSW Government (2006); Survey responses from Australian, state and territory governments (unpublished); VCEC (2007).

	

	


Measurement of compliance burdens
Good regulatory practices — regulatory impact analysis, consultation, compliance cost measurement, gatekeeping provisions, and regulatory review — should minimise the regulatory burden and consequent compliance costs associated with any regulation. An important initiative by governments to reduce or eliminate unnecessary burdens on business imposed by their regulation is to systematically cost the burden imposed by new and amended regulations (box 
1.7).
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Examples of compliance cost accounting to reduce ‘red tape’

	Various ‘cost calculators’ provide a valuable tool in analysis of compliance costs:
· the Australian Government has developed a Business Cost Calculator to facilitate the estimation of compliance costs of regulation

· the South Australian Government requires detailed estimates of the compliance costs imposed by new and amended regulations (using the Business Cost Calculator) to assist it in achieving its commitment to reducing red-tape on business by 25 per cent, or $150 million, by July 2008
· the Victorian Government requires departments and agencies to include estimates of compliance costs as part of the preparation of any regulatory impact analysis (using the Standard Cost Model) as part of achieving its commitment to reducing the regulatory burden on business by 15 per cent within three years, and 25 per cent within five years. This program also makes incentive payments to departments and agencies that reduce their regulatory burden on business. Departments or agencies proposing regulations must detail off-setting simplifications that are at least equal to the burden imposed by the new regulation. The Victorian Government estimated that a 25 per cent reduction in compliance costs would result in annual savings to business of $825 million. 

	Sources: Australian Government (2007); South Australian Government (2006); Victorian Government (2006).
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Scope of and approach to the study

The Commission has been asked to report on the quantity and quality of regulation. This component of the study’s second stage is intended to provide a comparison of regulatory regimes across all levels of government and identify where (and how) indicators might be improved.
Ideally, quantity indicators would focus on business regulation only and quality indicators on the characteristics of regulation that businesses face. In practice, as described in chapter 2, this has not been feasible. Rather, as foreshadowed in the Stage 1 report, the Commission has relied mainly on indirect indicators:
· for quantity, this has meant using broad measures of the stock and flow of regulation and regulatory activities generally
· for quality, this has meant using measures of good regulatory process rather than of regulatory outcomes.
This also means that it has not been possible to draw strong conclusions about the comparative performance of regulatory regimes across jurisdictions. Nevertheless, the results of this study provide useful insights into differences between jurisdictions and a basis for further analysis, including by jurisdictions themselves.
As noted, this study forms only one part of a broader benchmarking framework suggested by the Commission’s Stage 1 report (figure 
1.1).
Figure 1.
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The benchmarking framework
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Source: PC (2007a).
In benchmarking the quantity and quality of regulation, this report does not attempt to measure the efficiency or effectiveness of any specific regulation, or examine the necessity for any regulation. However, as good regulatory processes are pre‑requisites to maximising the net benefits of regulation, the indicators in this report provide some measure of the extent to which a jurisdiction’s system of regulation might deliver a government’s stated policy objectives, while ensuring that regulatory burdens on business and the community are accounted for.
While providing for comparisons between jurisdictions today, the results in this report also provide a baseline for each jurisdiction, against which trends in the quantity and quality of regulation can be assessed in the future.
Comparisons of the quantity of regulation and regulatory processes may assist policy makers and legislators to identify options to explore in their efforts to streamline regulation and reduce unnecessary compliance costs faced by businesses. The Commission is conscious that governments and jurisdictions have differing characteristics (for example, in size, industry composition or regulatory framework), and differing regulatory needs. Similarly, different approaches can deliver comparable quality outcomes. This report does not seek to draw conclusions about the efficiency and effectiveness of regulation in the jurisdictions. Rather it aims to highlight differences and similarities in approaches, and in so doing, help to identify potential areas for further reform at a COAG or jurisdictional level.
Comparisons between jurisdictional performance against key quantity and quality indicators shown in the following chapters need to be cognisant of differences in population and economic output. This information is provided in table 
1.1.

Table 1.
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Estimated Resident Population and Gross State Product (GSP) by State and Territory
	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	Aust

	Est res pop (‘000)
	6 889
	5 205
	4 182
	1 585
	2 106
	493
	224
	339
	21 017

	Share of total est res pop (%)
	33
	25
	20
	7
	10
	2
	1
	2
	100

	GSP (current prices $b original)
	335
	247
	195
	70
	141
	21
	15
	22
	1 046

	Share of total GSP (%)
	32
	23
	19
	7
	14
	2
	1
	2
	100


Sources: ABS (Residential Population Growth, Australia, 2006-07, Cat. No. 3218.0); ABS (Australian National Accounts: State Accounts, 2006-07, Cat No. 5220.0). 

1.

 SEQ Heading2 4
Conduct of the study

In conducting this study, the Commission has been assisted by an Advisory Panel comprising representatives from each of the Australian, state and territory governments and the Australian Local Government Association. The panel provided advice and feedback to the Commission regarding the coverage and methodology of the benchmarking exercise and coordinated the provision of data from jurisdictions.

In October 2007, the Commission released an information paper outlining its intended approach to the first year of Stage 2 of the Performance Benchmarking of Australian Business Regulation study. The study was advertised in The Australian Financial Review and The Australian newspapers. Copies of the information paper were sent to a range of interested parties, who were invited to make a submission. The terms of reference and study particulars were also listed on the Commission’s website.
The Commission had discussions with a range of interested parties to help identify and assess issues relevant to the study. In addition, the Commission received a small number of  formal submissions (appendix A).
In December 2007, the Commission requested information from each jurisdiction through Advisory Panel representatives. Three separate questionnaires were distributed:

1. Regulatory System Questionnaire 2006-07 — for completion by a central agency responsible for policy and legislation

2. Business Regulator Questionnaire 2006-07 — for completion by all business regulators in each jurisdiction

3. Business Registration Requirement Questionnaire 2006-07 — for completion by the relevant regulator(s), in respect of general business registration processes as well as registration in five specific industries.

The Commission also sought information from four local governments in each state and the Northern Territory, based on a questionnaire on their regulatory role and activities. Appendix B contains a detailed description of the methodology of the study. The survey questionnaires are available on the Productivity Commission website.
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