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Indicators of the quantity of regulation

This chapter presents general indicators of the total quantity of regulation in Australia. The indicators describe the broad features of the regulatory systems of the Commonwealth, state and territory governments, relating to the:

· stock of existing regulation

· flow of new regulation.
As discussed in chapter 2, the data presented here on the stock and flow of regulation cover all Commonwealth, state and territory primary and subordinate regulation. As this study is primarily focussed on the quantity and quality of business regulation, inferences as to the burden imposed on business are based on an assumed direct relationship between the total quantity of regulation and that pertaining to businesses. This is premised on a constant share of regulation affecting business across all jurisdictions, which cannot be validated with the current data available. The link from the quantity of regulation to regulatory burden may also be tenuous, and there is evidence to suggest that there are a few ‘hotspots’ which drive the majority of the regulatory burden on business. These limitations must be kept in mind in any interpretation of the quantity indicators presented in this chapter.

Data on the stock and flow of Commonwealth regulation are provided for the sake of completeness, not for direct comparison. Only the state and territory governments have directly comparable legal jurisdictions. The information on Commonwealth and each state and territory jurisdiction regulation also provides a baseline measure which could be used in future studies to identify trends in the quantity of regulation.

Unless otherwise indicated, the data reported in this chapter are derived from questionnaires completed for the Commission by the Australian Government, and each state and territory government. Further information on these questionnaires is provided in appendix B. Where no numbers are cited in the tables below, this indicates a nil response by the respective jurisdiction, due to either the data not being available or the question not being applicable, rather than a response with a zero value.
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 SEQ Heading2 1
Total stock of regulation
A potential indirect indicator of the regulatory burden on business is the total stock of primary acts, subordinate regulations and other legislative instruments in each jurisdiction. In its stage 1 report, the Commission found that benchmarking the total stock of regulation affecting business within each jurisdiction would be a useful starting point in assessing the aggregate regulatory burden on business and would provide useful contextual information (PC 2007a). Table 
3.1 provides a snapshot of the total volume of legislation in each jurisdiction as at 30 June 2007.
This information only provides a general indication of the volume of regulation in each jurisdiction. It does not indicate the regulatory burden on business from that regulation. When comparing the numbers of acts, regulations and other legislative instruments across jurisdictions, a smaller number for one jurisdiction is not necessarily ‘better’. What ultimately matters to business is the number of regulatory obligations that they must comply with, and the concomitant compliance burden, not just the number of regulatory instruments.

Table 3.

 SEQ Table \* ARABIC 1
Number of regulatory instruments and pages

As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WA
	Tas
	NT
	ACT

	Acts
	1 279
	1 257
	870
	543
	545
	844
	605
	365
	305

	Pages
	98 486
	32 700b
	44 214
	49 419
	16 525
	40 751
	13 254
	16 992
	21 771

	Statutory rules
	18 000
	388
	556
	319
	558
	761
	1 782
	382
	158

	Pages
	90 000
	7 717
	12 625
	15 635
	8 526
	22 816
	12 071
	4 057
	7 763

	Total pages
	188 486
	40 417
	56 839
	70 748
	25 403
	63 567
	25 325
	21 049
	29 534


a Based on legislation in force at 31 December 2007. b Approximate page count calculated by converting number of bytes in the html-format NSW Legislation database.
Source: Survey responses from Australian, state and territory governments (unpublished).

Besides primary acts and statutory rules, some jurisdictions also reported that they had other regulatory instruments. The ACT reported that they had 875 other regulatory instruments, while Queensland reported 89 other instruments (with 5694 pages), and South Australia had 30 other regulatory instruments (with 352 pages).

The regulation of any particular policy area requires a minimum amount of legislation that is not necessarily connected to jurisdiction size, population, business count or economic activity. This might be expected to be the same for all jurisdictions whether large or small. Intuitively, it might also be expected that broadly similar jurisdictions in terms of population or economic activity would have a similar quantity of regulation. However, the table shows marked differences among jurisdictions in the number, size and relative use of acts, statutory rules and other instruments.

There is significant variation between similar jurisdictions in the number of acts in force. For example, New South Wales has a much larger number of acts (1257) than Victoria (870) or Queensland (543). Further, there is not always a relationship between the size of a jurisdiction and the number of acts. For example, Tasmania has 605 acts although its population is not much bigger than the ACT which has 305 acts. Moreover, the number of acts in Tasmania is greater than that in Queensland (543).
The total number of pages of legislation in those acts also varies widely between jurisdictions. The variation, though, does not always mirror the number of respective acts. For example, Queensland and South Australia have almost the same number of acts (543 and 545 respectively) but those acts have a significantly different total number of pages (49 419 and 16 525 respectively). Some of the variation, however, does appear to be correlated with the size of the jurisdiction. For example, larger jurisdictions like Victoria, Queensland and Western Australia have a similar number of total pages or regulatory instruments, while smaller jurisdictions like the ACT, Northern Territory, South Australia and Tasmania have a similar, but lower, number of total pages.

There are also significant differences in the volume of subordinate legislation. For example, Queensland and Western Australia have 319 and 761 statutory rules respectively, while the ACT and Tasmania have 158 and 1782 respectively.
Moreover, all State and Territory governments exhibit marked differences in their relative use of acts, statutory rules and other instruments (for example, the ACT has 305, 158 and 875 respectively while South Australia has 545, 558 and 30 respectively). As subordinate regulation is often subject to less scrutiny than primary legislation (see chapter 4) this difference might influence the overall quality of regulation.
Possible sources of differences

The differences across the jurisdictions seen in table 
3.1 may flow from the different approaches taken to developing primary and secondary legislation by the Commonwealth, state and territory governments. There are a number of reasons which might explain these variations between jurisdictions.
· Different states may take different approaches to the way they draft legislation. For example, some jurisdictions may draft more detailed ‘black letter’ law while other jurisdictions may adopt a ‘principle-based’ approach to drafting.
· Jurisdictions may take different approaches to the inclusion of supporting material, such as explanatory notes, in their regulations and to the formatting of regulations.

· Some jurisdictions may choose to regulate a broad area of policy with a single act of parliament while other jurisdictions regulate that same area of policy through a number of separate acts, each dealing with a single issue.
· The areas of regulatory responsibility across the state and territory governments are very similar, but not identical. Most jurisdictions, for example, refer some of their powers to local governments, while the ACT does not have that additional level of government.
· Differences in the industry structure of jurisdictions could lead to differences in the focus and volume of regulation.

3.

 SEQ Heading2 2
Flow of regulation
The flow of regulation is important to business as it provides an indication of the amount of ‘regulatory churn’ in each jurisdiction over a particular time. For all Australian jurisdictions, the onus is on business to be aware of their legal requirements, and the actions they must undertake to discharge those obligations. Thus, frequently changing regulation represents a burden on businesses, as they must become familiar with a new set of requirements, even if the change to ongoing requirements leads to a reduction in the long term burden.

In its submission, the Australasian Compliance Institute highlighted the results of a survey it conducted of its members, in which 16.6 per cent of respondents listed monitoring legislative reform and change as one of their top five ongoing compliance costs (Australian Compliance Institute, sub. 2).

As with information on the stock of regulations, the flow of new regulatory instruments is measured in terms of the number of new acts, statutory rules and other instruments, and the number of pages, in official printing, those regulations. Table 
3.2 shows the results for each jurisdiction for the period 1 July 2006 to 30 June 2007. These measures provide an indication of the volume of changes to regulation which may have affected the community in that year.
Table 3.

 SEQ Table \* ARABIC 2
Number of new regulatory instruments and pages

Enacted between 1 July 2006 and 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Acts
	198
	83
	68
	10
	50
	58
	49
	32
	7

	Pages
	8 198
	2 081
	2 672
	1 286
	914
	2 498
	1 418
	1 015
	981

	Other legislative instruments
	4 487
	570
	173
	35
	287
	42
	136
	41
	52

	Pages
	31 439
	4 422
	2 549
	1 884
	1 858
	1 075
	1 834
	372
	2 575


Source: Survey responses from Australian, state and territory governments (unpublished).
Not all of this regulatory flow consists of new regulation. Much of it involves acts that amend, replace or repeal existing regulation. In some cases the changes may entail a reduction in the volume of ongoing regulation and in the regulatory burden on business.

These figures also need to be treated with caution as they reflect one specific year of legislative activity. For example, between 1 July 2006 and 30 June 2007 Queensland, Victoria and New South Wales all held state elections, so the data from those states may not reflect a normal year of legislative activity.

As discussed, there may be a wide range of explanations for the differences between jurisdictions. The variations are not necessarily indicative of differences in regulatory efficiency, nor the level of regulatory burden on business, but should be seen as indicating possible areas for further investigation.

Table 
3.2 shows that there are a number of differences between the jurisdictions. The number of new acts varies widely from 83 in New South Wales to seven in the ACT. The variation in the number of pages of new acts is smaller than the variation in the number of acts. The flow of new legislation in South Australia (914 pages) was less than half that in Victoria (2672 pages).

The flow of regulation shown in table 
3.2 can be also be considered in light of the amount of change to the existing stock of regulation shown in table 
3.1. The flow of new acts in Queensland as measured by the number of pages represents approximately 2 per cent of the existing stock, while in South Australia it represents approximately 5.5 per cent.
The number of other new legislative instruments shows a much wider variation than the number of new acts. In all states and territories, except Western Australia, the number of newly enacted other legislative instruments is generally many times the number of new acts (across all States and Territories these range from 35–570 compared to 7–83, respectively).
The differences seen in the number of legislative instruments is less apparent for the volume of pages of instruments. However, there are some interesting variations. The ACT, for example, reports enacting a greater number of pages of legislative instruments than any other state or territory except New South Wales.
Comparing the data for the flow of legislative instruments with the data for the existing stock of statutory rules suggests a large variation in the turnover of regulations. In the year 1 July 2006 to 30 June 2007, Western Australia reported that it enacted 1075 pages of new legislative instruments compared to the stock at the end of the year of 22 816 pages of statutory rules (under 5 per cent). In contrast Queensland enacted 1884 pages of new legislative instruments compared to a stock of 15 635 pages of existing statutory rules (12 per cent), the ACT enacted 2575 pages of new legislative instruments compared to a stock of 7763 pages (33 per cent), and New South Wales enacted 4422 pages compared to a stock of 7717 pages (57 per cent). The high level of turnover for some jurisdictions may be related to the use of sunset provision in those jurisdictions.
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