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Benchmarking quantity and quality of business regulation
2.
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What is benchmarking?

Benchmarking involves the collection of data on an agreed set of indicators or measures from different sources to enable comparisons. It can help to identify best practice processes, set targets for improvement, and measure progress against objectives.

In its Stage 1 report, the Commission identified two types of regulatory benchmarking that could be undertaken — performance benchmarking and standards benchmarking (box 
2.1).
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Framework options for benchmarking

	The Commission’s stage 1 report, Performance Benchmarking of Australian Business Regulation, identified two possible frameworks for undertaking a benchmarking study of business regulation:

· performance benchmarking involves measuring and comparing indicators of regulatory performance across jurisdictions, and over time, without reference to any specific standards or performance
· standards benchmarking involves the comparison of jurisdictions’ performance against best practice standards or policy targets.

For a variety of reasons, performance benchmarking of the quantity and quality of regulation are most likely to yield comparable results across jurisdictions.

	Source: PC (2007a).

	

	


There are a number of obstacles to benchmarking the quantity and quality of business regulation using a standards benchmarking methodology. First, there is no ‘best practice’ standard against which the quantity of regulation can be measured, as there is no consensus about what is the optimal level of regulation. Second, quality relates to the outcomes achieved in terms of minimising the regulatory burden imposed but also in achieving the intended benefits that flow from the regulation. Consequently quality standards for regulatory burden will vary with the objectives of the regulation. Third, the time-constraints for this study made the development of standards infeasible, given the need for agreement by all jurisdictions. Last, a standards benchmarking approach may also limit the potential gains from the benchmarking exercise, particularly if the standards are applied in practice as a ‘tick the box’ exercise by regulators (sub. 7, p. 20). The consequence of setting minimum standards may be that regulators have little incentive to move beyond those standards.
For these reasons, a performance benchmarking approach was considered more appropriate for this study. However, in the future it may be possible to develop agreed standards of measurement in consultation with all jurisdictions for well defined areas of regulation with common objectives.

This chapter outlines the indicators that have been used to measure the quantity and quality of regulation, the issues with benchmarking regulation in Australia, and a number of important caveats that should be considered when comparing indicators across jurisdictions.
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Benchmarking regulation in Australia

Regulation is a key means by which governments seek to bring about change in the economy or society, and discharge their obligations to the community. The term ‘regulation’ also often refers to those legal instruments, enacted by parliaments or the executive government, that are designed to give effect to the will of a government. Thus, it is important to distinguish between regulation as a process involving the creation of regulatory instruments and their administration and enforcement, and the regulatory instruments that are enacted. Box 
2.2 identifies the types of regulatory instruments most common in Australian legal systems.

The Commission has been asked to benchmark the quantity and quality of Australian business regulation as it affects the regulatory burden on business. Measuring the quantity of regulation involves some count of the stock of regulatory instruments and regulatory activity related to business behaviour. However, in order to benchmark the quality of regulation, identifying those regulatory processes that lend themselves to comparison across jurisdictions is essential. Figure 
2.1 outlines a simple regulatory process flow model, identifying the common steps in the process of regulation.
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What is regulation?

	Regulation can be defined as a principle, rule, or law designed to control, govern or influence conduct. Regulatory instruments thus shape incentives and influence how people behave and interact, helping societies deal with a variety of problems. 
Regulation can be divided into economic regulation (which can directly influence market behaviour such as pricing, competition, market entry or exit) and social regulation (which protects public interests such as health, safety, the environment and social cohesion). Some economic and social regulations apply widely to the community, while others apply only to certain industries, such as agriculture, and financial services.
Regulatory instruments can also be classified according to their legal basis, including:

· Primary legislation consisting of Acts of Parliament (A legislative proposal for enactment of a law is called a bill until it is passed and receives a Royal Assent, at which time it is a law (statute) and is no longer referred to as a bill) 

· Statutory rules are any regulations that are made under enabling legislation, with a requirement to be tabled in parliament or be assented to by the Governor or Governor General-in-Council.

· Other legislative instruments include guidelines, declarations, orders or other instruments that have legal enforceability, but that are not tabled in parliament. 
Apart from these regulatory instruments, there are also codes and standards that governments use to influence behaviour, but which do not involve ‘black letter’ law — these are known as quasi-regulation. Some examples are industry codes of practice, guidance notes, industry-government agreements and accreditation schemes. Quasi-regulation might also arise through licensing and government procurement requirements.

Forms of co-regulation, such as legislative support for rules developed and administered by industry, and other instruments such as international treaties, are also used to directly or indirectly influence conduct.

	Source: PC (2007a); http://dictionary.law.com (accessed 11 October 2008).
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Quantity and quality indicators and the regulatory process flow
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The regulatory process has four main aspects:

1. Regulatory design and review — the need for government intervention is identified, options for government intervention are analysed according to an established process and a decision is made by government on a course of action

2. Regulatory instruments — government enacts primary legislation, subordinate legislation or quasi-regulation to address the identified problem

3. Regulatory administration — government regulators (including government departments, statutory authorities, non-government bodies or local governments) implement and enforce the regulatory instruments

4. Regulatory outcome — regulations achieve their stated policy objective, maximising net benefits.

The aspects of regulation that most affect the compliance costs for business are at the design stage and in administration. The design process aims to ensure quality at three levels: appropriateness (that is, the net impact in terms of benefits exceeding costs); effectiveness (that is, the extent to which regulation meets the stated objectives) and efficiency (that is, instruments that meet these objectives at least cost).
For this benchmarking study the focus of the quality indicators is on the extent to which the design process minimises the burden on businesses of complying with the regulation. That is, whether good process delivers the most cost effective regulatory approach. Likely cost effectiveness is related to the extent to which compliance costs are identified and measured as part of the process of designing the regulation, the extent to which businesses are consulted during the development of the regulations and have the opportunity to comment and influence the design, and the application of independent oversight to encourage effective application of good process. Robust evaluation of existing regulation and other regulatory options provides the evidence base for making such assessments. Consequently, evaluation of existing regulation is also an important component in the development of new regulatory proposals.

Issues in measuring the quantity of regulation

There are two possible approaches to measuring the quantity of business regulation:

· measuring the number of obligations imposed on business by regulation

· measuring the number of regulatory instruments imposed on business.

The first way of measuring the quantity of business regulation would involve counting the number of regulatory requirements imposed on business. This approach has been used in British Columbia to measure the regulatory burden on business (Jones et al 2005) . This approach would more closely reflect the potential regulatory burden on business than a measure of the potential burden based on the number of regulatory instruments. However, collecting data for all jurisdictions would be time and resource intensive, and is not feasible in the time available for this study. Thus, measuring the number of regulatory instruments (and the associated number of pages) imposed on business proved the only viable option.

The volume of regulatory instruments will nevertheless be broadly related to a firm’s time and effort in becoming aware of the regulation, and is likely to be related to the quantity of obligations imposed on business. This approach, while feasible, involves some measurement challenges.

Categorising regulation into ‘business’ and ‘non-business’ regulation is difficult

There is a threshold question as to what constitutes ‘business regulation’. Almost all regulation has a direct or indirect impact on business and could be considered to be regulating some aspect of business. It might be possible to categorise each piece of regulation into ‘business’ or ‘other’ regulation based on its primary purpose. However, categorising regulations at that level would result in individual provisions which impact on business not being included because the regulation was not primarily business regulation (box 
2.3). Other provisions which do not impact on business could be included because the regulation was considered to be primarily business regulation.
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Examples of ‘business regulation’

	Regulation can be characterised according to whom it primarily regulates, for example, as ‘business’ and ‘non-business’ regulation.

Business regulation includes those regulatory instruments the purpose of which is to regulate some aspect of business only. Regulations of this type include regulations requiring the registration of business names or registration for payroll tax. These types of regulations do not apply to non-business entities.

Some regulation applies to individuals only, such as licensing motor vehicle drivers and road safety rules.

However, much regulation in our society can apply to both individuals and businesses, depending on the context. Planning laws are often applied across a town or locality – whether they apply to businesses or individuals will depend on each individual block of land, and who owns it. Similarly, general taxation laws apply to the taxation of income, with some differing provisions depending on whether the taxpayer is an individual or business.

Thus, characterising regulation as ‘business’ or ‘non-business’ is a difficult task, and renders impractical the task of calculating the total stock of business regulation.

	

	


Governments generally do not categorise regulatory instruments (or their individual provisions) as business or non-business regulation — there is no readily available data that the Commission can use to measure ‘business regulation’. Identifying and measuring only those regulations that directly impact on business would therefore be a difficult task for jurisdictions and would involve a great deal of subjective judgement.

For these reasons, collecting data on the stock of ‘business regulation’ was considered to be impractical for this study. Instead the Commission surveyed the Australian, state and territory governments about the stock of all primary and subordinate regulation. This distinction between ‘business regulation’, and the Commission’s examination of the (much larger) total stock of regulation, is important when considering the results of the surveys which are presented in chapters 3, 4 and 6.
Attempting to measure the quantity of quasi-regulation that impacts on business entails a wider range of issues. As with primary and subordinate legislation, quasi-regulation cannot be easily divided into ‘business’ and ‘other’ regulation. Moreover, some quasi-regulations are developed by, or in conjunction with, industry associations and are then enforced or approved by government without being subject to any uniform process. Few governments have data on all of the quasi-regulation for which they are responsible, or a comprehensive catalogue of quasi-regulation from which that data can be derived. For this reason the Commission decided not to seek data on the quantity of business quasi-regulation during this study.

Measuring the quantity of local government laws and by-laws also presents a challenge. There are approximately 700 local government bodies in Australia. The size of their respective jurisdictions and their regulatory roles vary, making it difficult to develop any meaningful measures of the quantity of local government regulation. Rather than attempt to collate information on the quantity of regulation from every local government body the Commission decided to survey a small sample of local governments. The results are reported in chapter 7.

The flow of regulation is not the same as changes in the stock

In addition to measuring the stock of primary and subordinate regulation the Commission sought to measure the flow of the same categories of regulation. The flow of regulation can be quantified by measuring the number of new regulations introduced in a defined period. Attempting to limit the measurement of new regulations to business regulation would lead to the same issues discussed above. The Commission therefore collected data on the flow of all new regulation.

The flow of legislation in a given period may include legislation that was introduced to repeal or amend earlier legislation. As outlined in chapter 1, each of the jurisdictions has been involved in initiatives to review and streamline regulation and this has led to changes to legislation aimed at reducing the regulatory burden on business. For this reason, the flow of new regulations cannot simply be added to the existing stock to provide an updated estimate of the stock of regulation.
Issues in measuring the quality of regulation

Ideally, as noted, the quality of business regulation relating to the burden on businesses would be measured through indicators of the cost-effectiveness of regulatory instruments across Australia — that is, whether or not individual jurisdictions enact regulatory instruments that minimise the costs of regulation to business given the objectives. Ideally, benchmarking would compare the compliance costs imposed on businesses where comparable policy objectives are achieved. However, this is impractical for a number of reasons.

First, as with the quantity of regulation, there is no established ‘gold standard’ for the quality of regulation against which the performance of the jurisdictions can be measured. Second, governments can have different regulatory objectives and it is only valid to benchmark where there are common objectives. Third, governments can enact regulatory instruments to fulfil a number of objectives at one time, making benchmarking compliance costs of regulations related to specific objectives difficult. In practical terms, benchmarking regulatory burdens would involve making assessments about the benefits of a regulatory instrument (the extent to which it meets policy objectives), as well as the compliance costs imposed by that regulation.
The approach taken for this report relies on the well established relationship between good regulatory development processes and quality regulatory outcomes. There are a number of widely accepted design principles that should inform the development of regulatory instruments (box 
2.4). Benchmarking the quality of regulation involves comparing aspects of some or all regulatory instruments against these best practice design principles.

While it is possible to identify the attributes of well designed regulation, an assessment of any individual regulation against those attributes is likely to be a subjective assessment at best, as will be any weighting to reflect the relative importance of those attributes. To do so across the entire stock of regulatory instruments would be a major undertaking. The Commission has therefore sought a more feasible, if indirect, approach to gaining information about the quality of regulation.
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Principles of regulatory design

	Regulatory quality could be benchmarked against a range of best-practice regulatory design principles, such as:

· Targeting: Does the regulation target the problem effectively, and apply to the right group? Is the regulation too wide or narrow?

· Timeliness: Does the regulation address the problem in sufficient time?

· Additionality: Does the regulation duplicate other regulations?

· Consistency: Does the regulation introduce inconsistencies and adverse interactions with other regulations and policies?

· Accountability: Is the regulation clear, and processes for its application transparent and contestable?

· Risk management: What are the risks posed by the regulation, including offsetting or adverse behaviour by firms?

· Enforcement: Is the enforcement regime appropriate and proportionate to the risks?

· Flexibility: Is the regulation likely to continue to be effective as markets and societies change their behaviours?

	Source: Lattimore et al (1998).

	

	


Measuring processes instead of outcomes

The Council of Australian Governments (COAG) has indicated that improving the processes for the development and review of regulation can be expected to lead to improved quality of regulation (box 
2.5). Regulatory quality is likely to be higher where jurisdictions have in place best practice processes for the design, administration, enforcement and evaluation of regulation. Developing regulations within a framework consistent with these best practice processes should entail consideration of whether the proposed regulation has the characteristics of good regulation. Measuring the extent to which best practice processes have been implemented within a jurisdiction is a practical approach to measuring the quality of regulation.

For this reason the Commission has focussed its quality benchmarking efforts on examining and comparing indicators of the design and review process, and on the administration and enforcement of regulation. These indicators do not directly measure the quality of regulations but indicate the extent to which jurisdictions follow processes that should lead to consistently better quality regulation. The Commission’s indicators measure the extent of good regulatory practice as an indicator of the quality of regulation.
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Maximising the efficiency of regulation

	COAG has agreed that all Governments will establish and maintain effective arrangements at each level of government that maximise the efficiency of new and amended regulation and avoid unnecessary compliance costs and restrictions on competition by:

(a) establishing and maintaining ‘gatekeeping mechanisms’ as part of  the decision-making process to ensure that the regulatory impact of proposed regulatory instruments are made fully transparent to decision makers in advance of decisions being made and to the public as soon as possible

(b) improving the quality of regulation impact analysis through the use, where appropriate, of cost-benefit analysis

(c) better measurement of compliance costs flowing from new and amended regulation, such as through the use of the Commonwealth Office of Small Business’ costing model

(d) broadening the scope of regulation impact analysis, where appropriate, to recognise the effect of regulation on individuals and the cumulative burden on business and, as part of the consideration of alternatives to new regulation, have regard to whether the existing regulatory regimes of other jurisdictions might offer a viable alternative

(e) applying these arrangements to Ministerial Councils.

	Source: COAG (2007b).

	

	


In choosing to measure those aspects of the regulatory process that can be benchmarked readily and at minimum cost (consultation, analysis, reporting, review, administration and enforcement processes), an assumption has been made that these processes lead to better regulatory outcomes — that is, there is a valid and significant link between regulatory processes and the outcomes they deliver. The Regulation Taskforce (2006, p. 148) said that:

The taskforce agrees with business groups that many of the regulations in need of reform exist because of deficiencies in the processes and institutions responsible for them. ‘Regulate first, ask questions later’ is how some business representatives characterised the approach. …

In the Taskforce’s view, the key areas where reforms to improve regulation-making are most needed are:

· analytical standards when assessing regulation;

· consultation processes when developing regulations; and

· the mechanisms for enforcing good process.
This benchmarking study takes these as given, though testing the links between good regulatory process and quality outcomes remains an area for empirical research.

Principles of good regulatory practice

In Australia the principles and processes for good regulatory practice have been examined several times and are well established. COAG first published its principles and guidelines in 1995 and has regularly revised and updated them (COAG 2004). The Regulation Taskforce (2006) set out similar principles of good regulatory practice (box 
2.6).
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Regulation Taskforce’s principles of good regulatory practice

	· Governments should not act to address ‘problems’ until a case for action has been clearly established:


· this should include establishing the nature of the problem and why actions additional to existing measures are needed, recognising that not all ‘problems’ will justify (additional) government action.

· A range of feasible policy options — including self-regulatory and co-regulatory approaches — need to be identified and their benefits and costs, including compliance costs, assessed within an appropriate framework.

· Only the option that generates the greatest net benefit for the community, taking into account all the impacts, should be adopted.

· Effective guidance should be provided to relevant regulators and regulated parties in order to ensure that the policy intent of the regulation is clear, as well as the expected compliance requirements.

· Mechanisms are needed to ensure that regulation remains relevant and effective over time.

· There needs to be effective consultation with regulated parties at all stages of the regulatory cycle.

	Source: Regulation Taskforce (2006).

	

	


These principles are the broad areas that the Commission has focussed on when determining the indicators to be used in benchmarking the jurisdictions.

The quality of regulation is also a function of how regulatory instruments are administered and enforced by business regulators. Individual Commonwealth, state, and territory jurisdictions have responsibility for providing the administrative framework needed to support the enforcement of regulations. The way regulations are administered by regulators will affect the burden imposed by regulation on businesses. Therefore, the Commission has also examined some indicators of the ways regulators interact with the businesses which they regulate.
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The quantity and quality indicators
The following sections outline the indicators chosen to measure quantity and quality of regulation. These indicators were selected on the basis that they are reasonable representations of the jurisdictions’ regulatory systems, and that reasonably reliable data were expected to be available.

Indicators of the quantity of regulation

Chapter 3 reports on indicators of the quantity of regulation in Australia, including the total stock and flow of regulation contained in primary and subordinate legislation; while chapter 5 reports on the number and characteristics of business regulators. For the purposes of this study, the Commission has considered business regulators to be those government departments or agencies responsible for regulating some aspect of business activity. These indicators were selected from the range of possible indicators identified in the Commission’s stage 1 report on performance benchmarking of business regulation.

The specific indicators used to measure the stock of regulation include the total number of regulatory instruments (acts, subordinate legislation, and other statutory rules) that exist at a point in time; and the total number of pages associated with those instruments. The flow of regulatory instruments is measured by the total number of new regulatory instruments and the total number of pages they contain.

Of the total stock of regulation in each jurisdiction a proportion will be ‘business’ regulation, and it is likely that this proportion will be similar across all jurisdictions. Given this, comparing the total stock of regulation across jurisdictions may provide an indirect indication of the relative levels of business regulation. This is likely because the states and territories all share similar areas of regulatory responsibility. Also, political pressures for regulatory change in one state frequently lead to changes in other states, meaning that the areas of business activity that are regulated tend to be broadly similar in all states and territories.

A number of indicators are included to measure the number of business regulators in each jurisdiction, and their level of activity. These indicators focus on the number and type of business regulators, the size of those regulators, the number of regulations administered, the total number of licences on issue, and the total amount of fees and charges collected by regulators.

Indicators of the quality of regulatory processes

Design and review
As noted, the quality of regulatory process indicators used in this report relate to the extent to which the design and review of regulation is consistent with established principles of best practice regulation (see box 4.1 and box 4.2). The indicators selected cover:

· the extent and level of public consultation
· analysis of regulatory proposals, including the preparation of regulatory impact statements and estimation of compliance costs

· the extent of gatekeeping provisions, and other internal checks on the regulatory process

· the use of plain English drafting in preparing regulatory instruments

· provisions for the review of regulation.

Chapter 4 presents the results of these indicators.

The indicators used in considering consultation requirements look at the existence of mandatory consultation requirements for regulatory proposals and the minimum time period for consultation under those mandatory requirements. Consultation allows business to inform government of the expected compliance costs associated with the proposed regulation and its effectiveness.

The indicators for regulation impact analysis examine whether there are mandatory requirements for both regulatory impact analysis and the development of compliance cost estimates, whether that analysis is subject to independent assessment, and how the results of that analysis are used. The proportion of proposals which are actually subject to analysis is used as a check on the comprehensiveness of any reported mandatory requirements. Such analysis and processes are expected to reduce unnecessary compliance costs associated with achieving any set of policy objectives, that is, improve the cost effectiveness of the regulation.

Having examined the indicators for these processes, chapter 4 then looks at the existence of gatekeeping processes, which show whether there are procedures in place to ensure that the processes for analysing proposals have been followed.

Indicators relating to plain English drafting are included as they can clearly affect the cost to business of understanding compliance requirements.

The indicators used to reflect the quality of review processes are whether there is a requirement for the use of sunset provisions in new regulations, or an ongoing requirement for the review of existing regulation. Such review processes provide an opportunity to consider whether existing regulation continues to be appropriate, efficient and effective.

Administration 

To benchmark the quality of regulatory administration and enforcement, measures that reflect the interactions between business regulators and the businesses they regulate are used. For the purposes of this study, the Commission has focussed on those processes concerned with business licences, permits or registration activities – one of the most common interactions between regulators and businesses. The results are presented in chapter 6. The indicators are directly related to the likely compliance costs imposed on business. They focus on:

· how businesses can access information and lodge forms

· the setting of, and methods for receiving payment of, fees and charges

· the timeliness of responses by business regulators in responding to licence applications

· the extent and type of appeal mechanisms available

· the application of mutual recognition principles

· the type and extent of regulatory enforcement.

The indicators used in considering the accessibility of information and lodgement of forms examine the availability of information and application forms online, the ability to make payments of fees and charges and to renew licences online, and the basis on which fees and charges are set. The ability to undertake transactions online is supported by business and gives business a low cost option for interacting with regulators.
The indicators which reflect on the timeliness of the response by regulators look at the existence of time limits in processing new applications and the use of, and reporting on, target times by regulators. The time taken for processing applications can impose additional costs on business, particularly where it is not anticipated.
Other indicators are the availability of internal and external appeal mechanisms for businesses who are dissatisfied with the outcome of a licence, permit or registration application.

Two indicators are used to measure the application of mutual recognition principles. The first indicator examines the extent to which regulators are prepared to allow businesses to operate in their jurisdiction on the basis of an equivalent licence issued interstate. The second indicator examines the extent to which regulators will take an interstate licence into account in assessing an application for a licence in their own jurisdiction. Mutual recognition lowers the licensing costs for businesses operating in more than one jurisdiction.

The indicators used to provide insight into the enforcement of regulation include the use of risk-based enforcement strategies, the publication of enforcement strategies and outcomes, and the availability to business of appeal mechanisms. Well understood and consistent enforcement rules and approaches provide a more certain environment for businesses to operate, lowering the regulatory burden associated with uncertainty about their, and others, compliance obligations.
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