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Local government regulation
Businesses often raise concerns about the nature and extent of regulatory burden at the local government level. This chapter attempts to put these concerns into perspective by examining the role that local governments play in the development and use of regulatory processes. As noted, the study focussed on a small sample of capital city councils. Among the topics examined in the chapter are the:
· basis for local government powers

· business regulation by local government

· the Commission’s approach

· quantity of regulation

· quality of regulation.
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Institutional basis for regulatory powers

Local governments have a material role in business regulation in all states and the Northern Territory. Moreover, their regulatory reach is growing, as state and territory governments assign them additional responsibilities (PC 2008c).

Local government’s role in business regulation derives from responsibilities or delegations under Commonwealth, state or territory legislation (box 
7.1). For example, under some state food Acts, local governments are responsible for ensuring food businesses are registered.
Local governments play a role in business regulation through both the administration and enforcement of some state government regulations, and the development, administration and enforcement of their own regulations. They are a significant contributor to the overall regulatory burden faced by business. However, while some local governments have embraced reforms aimed at streamlining processes and improving interactions with business, the local government sector as a whole does not appear to have undertaken a program of coordinated, comprehensive reforms along the same lines as the Commonwealth, state and territory governments.

	Box 7.

 SEQ Box \* ARABIC 1
Basis for local government regulatory powers

	Most local governments in Australia are statutory bodies, created by state government legislation (principally Local Government Acts) which provides the legal and regulatory framework under which local governments carry out their responsibilities. In the Northern Territory, local government is provided for by the Northern Territory (Self-Government) Act 1978 (Cwlth) and the Local Government Act 1993 (Cwlth).

Although most local governments are established under State local government acts, these are not the only entities recognised as constituting local governing bodies. A small number of other bodies (for example, indigenous community councils) established under State legislation, or ‘declared’ to be local governing bodies (declared bodies) by the Commonwealth Minister, are eligible to receive financial assistance under the Local Government (Financial Assistance) Act 1995 (Cwlth). Declared bodies typically do not have the same regulatory responsibilities as local governments.
In the ACT, the Australian Capital Territory (Self-Government) Act 1988 (Cwlth) does not provide for a separate local government system. Accordingly, the territory government undertakes the functions performed by local government.

	Source: PC (2008c).
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Scope and incidence of business regulation

Local governments have regulatory responsibilities in areas such as:

· land use and environmental planning and development

· building and construction

· waste management

· food production and sale

· use of local roads

· public health matters (such as skin penetration procedures and sale of tobacco).

The presence of local governments in all jurisdictions except the ACT means their regulatory activities directly affect a substantial proportion of businesses throughout Australia.

Meaningful benchmarking of the quantity and quality of local government business regulation is problematic. Regulation by local government is primarily determined by state or territory legislation (the subject of the preceding chapters). Additionally, local governments exhibit enormous diversity in the scale and scope of their regulatory role: reflecting differences in population, geographic area, the extent and nature of economic activity, environmental and social characteristics, and the legislative framework within which they operate (table 
7.1) (PC 2008c).
Table 7.

 SEQ Table \* ARABIC 1
Select characteristics of local governing bodies: June 2006
	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT

	No. of LGBs a
	155
	80
	157
	74
	142
	29
	64

	Population
	
	
	
	
	
	
	

	  Minimum
	57
	3 191
	57
	67
	150
	877
	–

	  Maximum
	283 458
	217 349
	971 757
	154 514
	182 047
	65 021
	69 262

	Area (sq km)
	
	
	
	
	
	
	

	  Minimum
	–
	3
	–
	–
	2
	80
	–

	  Maximum
	53 511
	22 087
	117 084
	8 860
	378 533
	9 750
	28 700


a LGBs are local governing bodies. – Nil or zero. Some LGBs have no population, such as the Northern Territory Roads Trust. Similarly some LGBs have no incorporated area.

Source: PC (2008c).
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The Commission’s approach

As most regulation implemented by local government derives from state or territory government regulation, the Commission confined its benchmarking to a narrow range of quantity and quality indicators relating to local laws and by-laws. Further, to deal with diversity among local governments, the Commission sought information from four local governments in each jurisdiction, that were representative of:

· a central metropolitan (capital city) area
· an outer metropolitan area
· a large regional city
· a rural area.
However, the number and composition of responses (16 responses, including six from central capital city areas) meant meaningful comparisons were possible only for central metropolitan local governments (for some quantity and quality indicators). Appendix A (section A.5) provides the details of the survey respondents.
The Commission’s survey questionnaire may be found at www.pc.gov.au/study/regulationbenchmarking/stage2. Additional information on the survey methodology may be found in appendix B.
From the central metropolitan areas, survey responses were received from Sydney, Melbourne, Brisbane, Adelaide, Perth and Hobart City Councils. Table 
7.2 shows the estimated residential and business populations for each of these local governments.
Table 7.

 SEQ Table \* ARABIC 2
Characteristics of selected capital city local governments

As at June 2007
	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Estimated residential population
	168 682
	81 144
	1 007 901
	18 575
	13 486
	49 720

	Estimated business population
	50 895
	25 614
	166 704
	14 817
	11 580
	5 664


Sources: ABS (Residential Population Growth, Australia, 2006–07, Cat. no. 3218.0); ABS (Counts of Australian Businesses, including entries and Exits, June 2003 to June 2007, Cat. no. 8165.0).
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Quantity indicators
To gain a sense of the quantity of business regulatory activities by local government, the Commission sought information on the number of business regulation staff employed, the number and pages of local laws (regulation which local government may be considered to control) and the number and type of licences in force in each local government.
A measure of the scale of all business regulation implemented by local government may be inferred from the number of staff employed in business regulatory functions (figure 
7.1).
Differences in the scale of operations make some direct comparisons inappropriate. But Sydney, Melbourne, Adelaide and Perth appear to have similar numbers of staff employed in business regulation. Brisbane has the largest number of staff employed in business regulation (figure 
7.1), and the largest estimated business population that needs to be serviced (table 
7.2). Sydney has twice the estimated business population of Melbourne, but fewer staff identified as being involved in business regulation.

Despite similar numbers of staff employed in business regulation, these local governments exhibit marked differences in the number of local laws they administer and the pages associated with these laws (figure 
7.2). There is also some diversity in the number of types of licences required and the quantity issued (figure 
7.3). It is notable that the local government with the fewest local by-laws (Melbourne) has the greatest number of types of licences (105). Moreover, this is substantially greater than Brisbane (22) which embraces a much larger population and number of businesses. In contrast, Perth is the local government with the most number of local laws and pages associated with those laws, but has the least number of types of licences (five).

Figure 7.

 SEQ Figure \* ARABIC 1
Number of business regulatory staff in selected capital city local governments

1 July 2006–30 June 2007
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Data source: Survey responses from local governments (unpublished).

Figure 7.

 SEQ Figure \* ARABIC 2
Number of local laws and pages, by selected capital city local government

1 July 2006–30 June 2007
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No data supplied by City of Sydney, page data not supplied by Brisbane City Council.

Data source: Survey responses from local governments (unpublished).

Figure 7.

 SEQ Figure \* ARABIC 3
Number of different licence types and quantity issued, by selected capital city local governments

1 July 2006–30 June 2007
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Data source: Survey responses from local governments (unpublished).

Sydney, which has approximately 10 per cent of the number of licence types that Melbourne has, nonetheless has approximately the same number of licences issued as Melbourne.
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Process quality indicators

The quality indicators for local government regulation focus on the administration, processing and enforcement of regulations, as these are aspects of regulation over which local governments have most control. To this end, the Commission sought information on local governments’ use of online facilities, binding time limits for licensing decisions, enforcement strategies and appeal mechanisms.
While differences in the size of local governments are important in comparing the quantity of regulation, differences in size are less important when comparing the quality of regulation.
The indicators in this section are designed to be meaningful, but do not capture all of those mechanisms of good process that might result in good outcomes. Hence the absence of a process indicator cannot be interpreted as resulting in poor regulatory outcomes for business. The indicators do, however, highlight the different approaches taken by the local governments, and thus this section may stimulate local government interest in exploring different mechanisms that could improve outcomes for businesses.

Accessing information, lodging and renewing forms
As noted in chapter 5, the way in which regulators interact with businesses affects how burdensome regulation might be. Accordingly, the Commission asked local governments about the availability of online access for information relating to the licences, permits and registrations that they administer, and for their lodgement or renewal. In order to better reflect the aggregate experience of business interactions with regulators, the measure of online availability relates to the total number of licences issued rather than to each type of licence issued.
Table 
7.3 shows that information, application forms, lodgement, criteria and renewal is generally available online for the six central capital city local governments which responded to the Commission’s survey. Notwithstanding this general availability, the proportion of online facilities differs considerably across local governments and within some local governments for different steps in the registration process.
Table 7.

 SEQ Table \* ARABIC 3
Proportion of licences, etc with online administration, in capital city local governments (per cent)
1 July 2006–30 June 2007

	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Licence information online
	50–99
	1–49
	50–99
	50–99
	1–49
	1–49

	Licence application form online
	50–99
	1–49
	50–99
	1–49
	n.s
	1–49

	Licence form submission online
	0
	1–49
	1–49
	n.s
	n.s
	1–49

	Licence criteria online
	50–99
	50–99
	n.s
	100
	100
	1–49

	Renewals online 
	0
	1–49
	1–49
	n.s
	n.ap
	n.s


n.ap not applicable.  n.s not supplied. 
Source: Survey responses from local governments (unpublished).

In contrast to the general online availability of the functions listed in table 
7.3, online payment for some application and renewal fees was reported as being available only for the Brisbane local government. Less than a half of all application fees and renewal of fees for licenses, permits and registrations could be paid online in Brisbane.
Timeliness of response
The time taken by regulators to process and approve licence, permit or registration applications can impose substantial costs on businesses if they are unable to operate, or carry out particular activities, until their application is approved.

Some regulations specify a time limit for processing and approving, or rejecting, an application. In some cases an application is automatically deemed to be approved if it is not rejected within a specified time limit. These provisions assist business by giving them some certainty about the timeframe for regulatory processes. Similarly, if businesses know in advance the likely time required for processing and approval, they can plan accordingly and minimise any cost associated with processing times.

The Commission asked local governments to indicate what proportion of licences issued by them, in terms of the number of licences issued, had a legally binding time limit for processing applications or for which they advised businesses on likely processing times (table 
7.4). For the former, the responses show no consistent approach: only Brisbane and Hobart have any binding time limits for some of their licences. For the latter, Brisbane, Adelaide and Hobart reported that advice on likely processing times was available for some or most licence applications.

Table 7.

 SEQ Figure \* ARABIC 4
Licence processing procedures, by selected capital city local governments

1 July 2006–30 June 2007

	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Proportion of licences with binding time limits (%)
	0
	0
	50–99
	0
	n.ap
	1–49

	Businesses advised of expected processing time for applications (%)
	0
	n.s
	50–99
	50–99
	n.s
	1–49

	Review mechanism available for rejected applications
	(
	(
	(
	(
	(
	(

	Type of review mechanism available
	Internal review
	Internal & external review
	Internal review
	Internal review
	Internal & external review
	Internal & external review


n.ap not applicable.  n.s not supplied.
Source: Survey responses from local governments (unpublished).

These figures should be interpreted carefully, as while specified limits are likely to promote the timely processing of applications, their absence does not necessarily indicate slower processing of applications.

A review or appeal mechanism gives businesses an avenue to have a regulator’s decision on their application reconsidered, for example, where a business considers its application has been incorrectly or improperly rejected. These mechanisms can be expected to lead to a higher quality of decision making. The Commission asked local governments whether they had appeal mechanisms in place and the form they took (table 
7.4).

All central capital city local governments reported they had review or appeal mechanisms, although the form of those mechanisms varied. All had internal review mechanisms, while Melbourne, Perth and Hobart also had external mechanisms.
Enforcement of regulation through publication of enforcement strategies
Businesses, in addition to incurring costs through regulation which requires them to obtain a licence, permit or registration, are also affected by the enforcement of regulation by local government.
The publication of local government enforcement strategies and outcomes contributes to the transparency of regulation and the accountability of regulators for their activities. The performance of the six central capital city local governments in this regard is shown in table 
7.5.
Table 7.

 SEQ Figure \* ARABIC 5
Publication of enforcement strategies and outcomes, by selected capital city local governments

1 July 2006–30 June 2007

	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Published enforcement strategies
	(
	(
	(
	(
	(
	(

	Publish outcome of enforcement activities
	(
	(
	(
	(
	(
	(


Source: Survey responses from local governments (unpublished).
There is no common approach to publishing enforcement strategies or the outcome of enforcement activities between the central capital city local governments. Only two of the six respondents publish enforcement strategies, and only two of the six publish the outcome of their enforcement activities. Only Hobart publishes both its enforcement strategies and the outcomes of its enforcement activities.

Use of risk-based enforcement

A risk-based approach to enforcing regulations focuses on areas where the risk of non-compliance is highest, or where non-compliance carries the greatest risk of harm. Risk-based enforcement strategies aim to maximise the benefits of compliance and reduce the burden of regulatory activity on businesses which have a low probability of non-compliance. Table 
7.6 describes how the six central capital city local government respondents compare on this measure.
Table 7.

 SEQ Figure \* ARABIC 6
Risk-based enforcement, by selected capital city local governments

1 July 2006–30 June 2007

	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Use of risk-based enforcement strategies
	(
	(
	(
	(
	(
	(

	Proportion of enforcement activities based on risk strategy (%)
	n.ap
	100
	50
	99
	80
	n.ap


n.ap not applicable.
Source: Survey responses from local governments (unpublished).
All except Sydney and Hobart use risk-based enforcement strategies. Among those with risk-based strategies, the proportion of enforcement activities that are risk based varies from 50 per cent to 100 per cent.
Review mechanisms for enforcement activities

The Commission also sought information on whether businesses which were the subject of enforcement activities were able to appeal those activities (table 
7.7).
Table 7.

 SEQ Figure \* ARABIC 7
Review mechanisms for enforcement activities, by selected capital city local governments

1 July 2006–30 June 2007

	
	Sydney
	Melbourne
	Brisbane
	Adelaide
	Perth
	Hobart

	Review mechanism available for enforcement activities
	(
	(
	(
	(
	(
	(

	Type of review mechanism available
	External review
	Internal & external review
	Internal review
	Internal review
	Internal & external review
	Internal review


Source: Survey responses from local governments (unpublished).
In line with the reported experience with licence processing procedures, all central capital city local governments reported they had review or appeal mechanisms for their enforcement activities. All except Sydney had internal review mechanisms, while Melbourne and Perth also had external mechanisms. Sydney had external review mechanisms only.
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