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Indicators of the quality of regulation: design and review

This chapter reports quality indicators based on the principles of good process for the design and review of regulation. Good practice processes aim to ensure new and existing regulations are efficient, effective and appropriate in that they generate the greatest net benefit for the community. For businesses, the most important feature of good practice is to encourage cost effective regulation, that is, regulation that achieves its objectives at minimum cost to business in terms of regulatory burden. While this study is focused on the burden on business, it is difficult to separate the application of best practice design and review processes to business regulation from other regulation. As in chapter 3, this chapter considers the processes applied to the design and review of all new regulation, as this will reflect the application of good practice to the development of regulation that affects business.
Indicators of good practice as indicators of regulatory quality
The principles of good design and review set out by the Regulation Taskforce and the Council of Australian Governments (COAG) (chapter 2) can be achieved through a variety of mechanisms. Different jurisdictions in Australia have taken different approaches to satisfying the principles. Chapter 2 identified five outcome areas: consultation requirements, analysis of the proposal, gatekeeping arrangements, guidelines on the drafting of regulations and review. In order to develop a representative set of indicators the Commission sought information from each jurisdiction on the mechanisms they employed in each of these areas. 
The indicators cast some light on the application of COAG principles by jurisdictions, although the diversity of mechanisms used presents a challenge. First, the same good practice principle may be achieved by different mechanisms or combinations of mechanisms. Consequently, while the presence of all mechanisms is likely to indicate good practice, the identification of fewer mechanisms may not indicate a poorer outcome. Second, the formalisation of a particular process by a jurisdiction indicates only the requirements that have been set down, and this alone is not evidence of the effectiveness of those processes. These issues suggest caution in interpreting the indicators as measures of potential regulatory quality. Nevertheless, the indicators do identify areas of difference between jurisdictions which might warrant further examination.
Sources of data on mechanisms used in design and review of regulation

Unless otherwise indicated, the data are derived from the Regulatory System Questionnaire 2006‑07 and the Business Regulator Questionnaire 2006‑07 which were distributed in late 2007. These questionnaires were completed by the Commonwealth Government, each of the state and territory governments, for COAG, and by most business regulators in each jurisdiction. COAG processes have been included in the study because, while COAG itself does not enact or implement regulations, regulatory proposals are sometimes developed and analysed through COAG processes prior to their being applied in each jurisdiction.

Appendix B contains further information on these questionnaires. Where there are no numbers or responses in the tables set out below, information was not supplied to the Commission by that jurisdiction. In some cases the questionnaires asked respondents to indicate what range their response would fall into (that is, 0 per cent, 1–49 per cent, 50–99 per cent, 100 per cent), rather than to estimate a figure.
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 SEQ Heading2 1
Consultation

The importance of consultation in developing regulation is widely recognised in Australia and overseas. Consultation provides the opportunity for business groups and other stakeholders to provide comment on the proposed changes to regulatory arrangements and would be expected to elicit views on how those changes would impact upon them. The principles of good regulatory practice agreed by COAG (COAG 2004) and reaffirmed by the Regulation Taskforce (Regulation Taskforce 2006) refer to the need for public consultation during the development of regulation. COAG has set out a number of grounds on which consultation on regulatory options can improve the quality of the solution adopted (COAG 2007c). The Office of Best Practice Regulation (OBPR) developed a set of best practice consultation principles which have been endorsed by the Commonwealth Government and are shown in box 
4.1.
	Box 4.

 SEQ Box \* ARABIC 1
Best practice consultation principles

	The best practice consultation principles developed by the OBPR include:

1. Continuity — consultation should continue through all stages of the regulatory cycle including when detailed design features are bedded down.

2. Targeting — departments and agencies need to ensure that wide consultation with stakeholders likely to be affected by the proposed regulatory changes is conducted. These groups would include businesses; consumers; unions; environmental groups; state, territory and local governments; and Commonwealth government departments, agencies, statutory authorities and boards.

3. Appropriate timeliness — consultations should be conducted early in the process when policy objectives and approaches are still being considered. Timeframes for consultation should also be realistic to allow stakeholders sufficient time to provide a considered response.

4. Accessibility — agencies should inform stakeholders of proposed consultation through the most appropriate means such as press releases and media advertisements. Information on regulatory proposals such as issues papers listed on websites should be provided in language that is easy to understand. Consultation could also take the form of public meetings, focus groups, surveys or web forums
5. Transparency — the objectives of the consultation process should be made very clear. For example, if a decision to regulate has already been made, stakeholders should be informed that their views are being sought on regulatory design and implementation rather than the merits of regulation.
6. Consistency and flexibility — having consistent consultation procedures provides certainty to stakeholders that they have the opportunity to participate in the consultation process. The manner in which consultation is achieved may vary according to the nature of the regulatory proposal. For example, a matter that affects national security would require consultation to be conducted in-confidence rather than made public.
7. Evaluation and review — agencies should continue to evaluate and review existing consultation processes to improve cost-effectiveness and timeliness.

	Source: Australian Government (2007).

	

	


COAG has identified consultation mechanisms consistent with its principles for best practice consultation. Those mechanisms included the use of annual regulatory plans, business consultation portals and policy ‘green papers’ (COAG 2007c).
Making information available on new regulatory proposals

Publicising information on new regulatory proposals gives the community advance notice of what proposals are to be considered. To get some indication of consultation processes, the Commission asked jurisdictions if they published a list of new regulatory proposals which would be considered in the following year. Only the Victorian and Commonwealth Government indicated that they published such a list between 1 July 2006 and 20 June 2007.
Mandatory consultation requirements

The Commission sought information from each jurisdiction on the extent to which proposed regulations were subject to mandatory consultation requirements (table 
4.1). The data sought by the Commission is limited to the existence of mandatory requirements for consultation, as this can be objectively measured. The absence of a mandatory requirement does not mean that consultation does not occur, nor reflect on the standard of consultation which occurs.
Table 4.

 SEQ Table \* ARABIC 1
Percentage of new regulatory proposals subject to mandatory public consultation

1 July 2006–30 June 2007
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Bills
	0
	0
	0
	0
	0
	0
	0
	1–49
	0
	100

	Statutory rules
	0
	50–99
	100
	1–49
	0
	0
	1–49
	1–49
	0
	100

	Other legislative instruments
	0
	0
	1–49
	0
	100
	0
	1–49
	0
	0
	100

	Quasi-regulations
	0
	0
	1–49
	0
	0
	0
	0
	0
	0
	100


Source: Survey responses from Australian, state and territory governments (unpublished).
The responses show that in 2006-07 there are limited mandatory requirements for public consultation. Requirements are more frequently imposed on proposals for statutory rules than for bills or other forms of regulation. Only COAG processes are subject to such requirements for all new regulatory proposals, while some jurisdictions do not impose mandatory consultation requirements on any proposals.

Timing of public consultation process

To be effective, public consultation should occur over a reasonable timeframe. From a stakeholder perspective, such time frames should be sufficient for the stakeholder to engage in the consultation process and present their views (sub. 7). This is recognised by COAG (COAG 2007c) and in other countries such as the United Kingdom (Cabinet Office 2005). The Commission, therefore, sought information on the minimum period of time required for consultation where mandatory requirements were in place. The data only identifies the minimum consultation period where mandatory requirements exist. It does not show the length of time over which consultation actually occurs.
Where mandatory consultation requirements exist, the minimum number of working days for public consultation varied across jurisdictions. In Queensland and the Northern Territory the minimum number of working days was 20, in Tasmania the requirement is for a minimum of 21 days, and New South Wales and Victoria required 28 days. The longest minimum period for consultation was 40 days for other legislative instruments in South Australia.
However, jurisdictions may embed in particular acts or other legislative instruments longer minimum consultation timeframes. For example, the Tasmanian Living Marine Resources Management Act 1995 (Tas) requires that draft fisheries management plans be exhibited for a minimum of 60 days.
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Analysis of proposals
One of the principles of good regulatory design set out by COAG is that proposed regulations should be subject to a regulatory impact assessment. Regulatory impact assessments provide decision makers with information on the regulatory proposal and its impact, including the regulatory burden imposed on business. That assessment should quantify the costs and benefits of the proposal to the greatest extent possible extent (COAG 2004).

In February 2006, the Commonwealth, state and territory governments agreed that they would establish and maintain effective arrangements to improve the quality of regulation impact analysis through the use, where appropriate, of cost–benefit analysis and by broadening the scope of analysis (COAG 2006b).
The type of analysis required varies across jurisdictions. In most jurisdictions this analysis is conducted through the preparation of a regulatory impact statement (RIS), or an equivalent process, which sets out the problem being addressed, the options for addressing that problem, and the costs and benefits of the various options. The elements of a COAG RIS are set out in box 
4.2.

Do not delete this return as it gives space between the box and what precedes it.
	Box 4.

 SEQ Box \* ARABIC 2
Elements of a regulatory impact statement (RIS) prepared for Ministerial Councils

	There are seven key elements that should be contained in a RIS.

Element 1

Statement of the problem

The RIS should clearly identify the fundamental problem(s) that need to be addressed.

Element 2

Objectives

The RIS should clearly articulate the objectives, intended outcomes, goals or targets of government action.

Element 3

Statement of options

The RIS should identify a range of viable options including, as appropriate, non-regulatory, self-regulatory and co-regulatory options.

Element 4

Impact analysis (costs and benefits)

The RIS should provide an adequate analysis of the costs and benefits of the feasible options. The techniques to be employed are: risk analysis; cost–benefit analysis; business compliance costs; and competition effects.

Element 5

Consultation

Consultation should occur as widely as possible but, at the least, should include those most likely to be affected by regulatory action (for example, consumer and business organisations).

Element 6

Evaluation and conclusion
The RIS should demonstrate that: the benefits of the proposal to the community outweigh the costs; and the preferred option has the greatest net benefit for the community, taking into account all the impacts.

Element 7

Implementation and review
The RIS should provide information on how the preferred option would be implemented, monitored and reviewed.

	Source: COAG (2007c). 

	

	


The Commission sought information from each jurisdiction on the extent to which regulatory proposals are subject to analysis, the assessment of that analysis, consultation on that analysis, and the transparency of these processes.
Mandatory requirements for regulatory impact assessments
Jurisdiction were asked whether they had mandatory requirements for subjecting different types of proposed regulations to regulatory impact analysis. Proposals may still be subject to some form of analysis even if there is no mandatory requirement. The responses are set out in table 
4.2.
Table 4.

 SEQ Table \* ARABIC 2
Mandatory regulatory impact analysis
	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WA
	Tas
	NT
	ACT
	COAG

	Bills 
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Statutory rules 
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Other legislative instruments
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Quasi-regulation
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(


a  South Australia data only applies to regulatory proposals that proceed to cabinet.
Source: Survey responses from Australian, state and territory governments (unpublished).
The existence of a mandatory requirement does not mean that a RIS is prepared for every proposal. Within that mandatory framework each jurisdiction has its own threshold, or criteria, which is used to determine whether particular regulatory proposals require analysis through a RIS or equivalent, the type of analysis to be undertaken and the scope of that analysis. Examples of the threshold criteria used by some jurisdictions are set out in box 
4.3.
All of the jurisdictions and COAG reported having mandatory requirements for analysing regulatory proposals in relation to bills and statutory rules. The requirements for analysis for other legislative instruments and for quasi-regulation are less uniform. Only the ACT, the Northern Territory, South Australia, Western Australia, the Australian Government and COAG have requirements for those types of regulatory proposals. It should, however, be noted that jurisdictions may have mandatory regulatory impact analysis requirements for some of their other legislative instruments and quasi-regulations. For example, Tasmania requires regulatory impact analysis be undertaken for local government by-laws made under the Local Government Act 1993 (Tas) and for Fisheries Management Plans.
Regulatory proposals subject to impact analysis

In order to gain a better indication of how extensively regulatory proposals are actually being subjected to assessment through a RIS, or an equivalent process, the Commission asked jurisdictions to indicate what proportion of regulatory proposals were subjected to analysis (table 
4.3).

	Box 4.
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Regulation impact analysis — threshold criteria

	While each jurisdiction has mandatory requirements for regulation impact analysis, the criteria for those requirements coming into effect varies between jurisdictions. The Australian Government requires the preparation of a RIS where a proposal will have:

A significant impact on business and individuals or the economy (whether in the form of compliance costs or other impacts).
The Queensland Government advised that:

The Statutory Instruments Act provides that if proposed subordinate legislation is likely to impose an appreciable cost on the community or part of the community, then, before the legislation is made, a RIS must be prepared. All new and amending primary and subordinate legislation that restricts competition must be subjected to a public benefit test before Cabinet considers the policy proposal.

In Victoria:

The threshold for a RIS for statutory rules is that the proposed rule would have ‘Appreciable economic or social burden on a sector of the public’, as defined by Premier's Guidelines made under s26 of the Subordinate Legislation Act. The threshold for a Business Impact Assessment (which is equivalent analysis to a RIS) is that the proposed legislation would potentially have 'significant effects for business and/or competition in Victoria' as defined in the Victorian Guide to Regulation.
Western Australia’s requirement’s are framed differently:

There is no legislative basis for the mandatory review process, although the requirements to conduct a Small Business Impact Statement and Legislation Review are outlined in the Cabinet Handbook (for Cabinet submission), which was updated in 2007. The Small Business Impact Statement encourages the application of the Office of Best Practice Regulation's Business Cost Calculator. Western Australia has committed to updating its RIS process, which will incorporate mandatory review processes for all new regulatory proposals — as per its contribution to the Appendix of the Regulation Reform Plan.

All Cabinet submissions must include a Small Business Impact Statement. A legislation review is required if the proposal restricts (or has the potential to restrict) competition (noting the definition of legislation includes all subordinate mandatory legal requirements).
The Tasmanian Government advised that:

A regulatory impact statement is required to be prepared for all proposed primary legislation anticipated to have restrictions on competition and, in some cases, significant negative impacts on business. Proposed subordinate legislation, assessed as imposing a significant burden, cost or disadvantage on any sector of the public, also requires a RIS.

Restrictions on competition are the trigger for the preparation of a RIS for both primary legislation and subordinate legislation. A restriction on competition or an impact on business is considered to be significant where it has economy-wide implications, or where it significantly affects a sector of the economy, including consumers.

	(continued next page)
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	Box 
4.3
(continued)

	In New South Wales some of the criteria are set out in legislation:

The Subordinate Legislation Act 1989 requires the preparation of a formal RIS for a principal statutory rule that would impose an 'appreciable burden' on any sector of the public. Under Premier's Memorandum 2006-17, all legislative and regulatory proposals are required to demonstrate that a best practice regulatory process has been followed, including through reducing the cost of regulation for business, clarity of objectives, cost-benefit analysis, and consideration of alternatives to regulation.

The South Australian criteria are set out in a circular:

The Department of the Premier and Cabinet Circular 19 indicates that -  If there is a significant regulatory or regional impact a formal Regulatory Impact Statement (see page 24) or Regional Impact Assessment Report (see pp 27 to 28) is required and should be attached [to the Cabinet Submission].

The Northern Territory Government advised that:

A new regulation making framework was introduced in September 2007. The scope of the new framework includes all primary and subordinate legislation and codes and rules. The requirement to complete a CIA was triggered if the proposed or amended legislation sought to:

•
govern the entry or exit of firms or individuals into or out of a market;

•
control prices or production levels;

•
restrict the quality, level or location of goods and services available; or

•
impose significant costs on business or confers advantages to some firms over others by, for example, shielding some activities from pressures of competition.

In the ACT:

The ACT Government Cabinet Handbook (2007) prescribes that for all new or amended law or Government direction, a RIS must be completed as part of the policy development process for Cabinet submissions. Under the Legislation Act 2001, proposals for subordinate laws or disallowable instruments that are likely to impose appreciable costs on the community (including businesses) require the preparation and tabling of a RIS.

	Source: Survey responses from Australian, state and territory governments (unpublished).

	

	


Table 4.

 SEQ Table \* ARABIC 3
Percentage of new regulatory proposals subjected to analysis
1 July 2006–30 June 2007
	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WAb
	Tas
	NT
	ACT

	Bills
	21
	n.av
	9
	4
	8
	40
	0
	29
	42

	Statutory rules
	n.av
	n.av
	18
	4
	1
	10
	3
	23
	3

	Other legislative instruments
	n.av
	n.av
	0
	0
	25
	10
	n.av
	0
	0

	Quasi-regulations
	n.av
	n.av
	0
	0
	n.av
	10
	n.av
	0
	0


n.av not available. Data for COAG proposals is unavailable as a count of these proposals is not maintained by any jurisdiction.  a South Australia data only applies to regulatory proposals that proceed to cabinet.  b Western Australia are unable to disaggregate data for statutory rules, other legislative instruments and quasi-regulations.  
Source: Survey responses from Australian, state and territory governments (unpublished).
The table shows considerable divergence in the extent to which regulatory proposals are subjected to RIS analysis. Data on the number of statutory rules, other legislative instruments and quasi-regulations was often not available to the jurisdictions, making the calculation of proportions difficult (although some data on the total number of legislative instruments is presented in table 
3.1).
The NSW Better Regulation Office’s gatekeeping requirements did not commence until 1 June 2008. As a consequence, data on the proportion of regulatory proposals that were subject to a RIS (or equivalent) in New South Wales for the year ending 30 June 2007 is not available.
In the case of the Commonwealth, data could only be provided on the RISs prepared for bills or primary legislation. The OBPR, which is responsible for monitoring the Commonwealth Government for compliance with their RIS requirements, reported that for legislative instruments, 95 per cent of the RISs prepared complied with the requirements. Data on the proportion of subordinate rules subject to a RIS was not available. Further, one RIS was prepared for other legislative instruments, and two RISs were prepared for quasi-regulations at the Commonwealth level.

Requirement for regulatory impact analysis to be made available to stakeholders

Where jurisdictions have a requirement for regulatory impact analysis, the Commission sought information on whether there is also a requirement for it to be made available to stakeholders (table 
4.4). In general, a transparent process is likely to place more pressure on governments to ensure that the analysis undertaken is rigorous. This can be expected to contribute to higher quality analysis and decision making. The latest COAG guidelines refer to the need to establish mechanisms to ensure that the regulatory impact of proposed regulatory instruments are made fully transparent to decision makers in advance of decisions being made, and to the public as soon as possible (COAG 2007c).
Table 4.

 SEQ Table \* ARABIC 4
Requirement for regulatory analysis to be made available to stakeholders for comment or consultation
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Bills
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Statutory rules
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Other legislative instruments
	(
	n.ap
	n.ap
	n.ap
	(
	(
	n.ap
	(
	(
	(

	Quasi-regulations
	(
	n.ap
	n.ap
	n.ap
	(
	(
	n.ap
	(
	(
	(


n.ap not applicable.

Source: Survey responses from Australian, state and territory governments (unpublished).
Where there is a requirement for regulatory impact analysis, there is no uniform approach to requiring that regulatory impact analysis be made available to stakeholders for comment. Only Western Australia and COAG require analysis to be made available to stakeholders for all types of regulation. 
The table only refers to the existence of a requirement, and does not necessarily reflect the practice of governments or the level of public discussion and debate on regulatory proposals.
Requirement for final regulatory analysis to be made public
Table 
4.5 sets out the responses from the jurisdictions to a question asking whether there is a requirement for the finalised regulatory impact analysis to be made public. 
Table 4.
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Requirement for final regulatory analysis to be made public

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Bills
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Statutory rules
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Other legislative instruments
	(
	n.ap
	n.ap
	n.ap
	(
	(
	n.ap
	(
	(
	(

	Quasi-regulations
	(
	n.ap
	n.ap
	n.ap
	(
	(
	n.ap
	(
	(
	(


n.ap not applicable.

Source: Survey responses from Australian, state and territory governments (unpublished).
As with the previous question there is no uniform approach to making the final regulatory impact analysis publicly available. The Commonwealth Government, Tasmanian and Queensland governments require all final regulation impact analysis to be made public. The other jurisdictions have more limited, or no, requirements. Although Western Australia does not require the final analysis to be made public, table 
4.4 indicates that it has a requirement for analysis to be made available to stakeholders for comment or consultation.
Assessment and public reporting of regulatory analysis

The previous two questions shed some light on the transparency of regulation impact analysis processes. Another feature which can enhance the robustness of regulatory impact analysis is to require that the adequacy of the analysis be independently assessed. Review of the analysis by a separate body will help to ensure that the analysis has been conducted rigorously.
The value of the review will be enhanced where the body conducting the review is independent of the department or agency developing and promoting the regulatory proposal. The degree of independence of the bodies which assess the adequacy of a RIS varies between jurisdictions, and is difficult to measure objectively. The Commission therefore sought data on whether those bodies were characterised by statutory independence. The bodies that exist are included in box 
4.4.
	Box 4.

 SEQ Box \* ARABIC 4
Bodies which assess compliance with regulation impact analysis requirements

	Commonwealth

Office of Best Practice Regulation

States and Territories

New South Wales — Better Regulation Office

Victoria — Victorian Competition and Efficiency Commission

Queensland — Queensland Office for Regulatory Efficiency

South Australia — representatives from the Departments of Premier and Cabinet; Trade and Economic Development; Families and Communities; and the Environment and Conservation portfolio.
Western Australia — Department of Treasury and Finance

Tasmania — Economic Reform Unit within the Department of Treasury and Finance
Northern Territory — Competition Impact Analysis Unit within the Northern Territory Treasury

ACT — Regulation Policy Unit within the Department of Treasury

	Source: OBPR (2007).

	

	


The Commission asked each jurisdiction about the mechanisms for the assessment and public reporting on compliance with regulation impact analysis requirements (table 
4.6).

Table 4.
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Assessment and public reporting of regulatory analysis

As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Body to assess compliance 
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Independence under statute 
	(a
	(
	(
	(
	(
	(
	(
	(
	(
	(a

	Body to publicly report compliance
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Reporting body’s independence under statute
	(a
	(
	(
	n.ap
	n.ap
	n.ap
	n.ap
	n.ap
	n.ap
	(a


n.ap not applicable. a At 30 June 2007, the OBPR shared the statutory independence of the Productivity Commission. It is now part of the Department of Finance and Deregulation. 
Source: Survey responses from Australian, state and territory governments (unpublished).
The Commonwealth, state and territory governments and COAG have a body to assess compliance with their requirement for mandatory regulatory impact analysis. Following the recent move of the OBPR to an executive agency, none of the bodies assessing compliance has statutory independence (that is, it is established and operational under an Act of Parliament). The Commonwealth Government’s Minister for Finance and Deregulation has, however, stated:

The (Commonwealth) government has put in place procedures to ensure that neither ministers nor their staff can seek to intervene in or influence the OBPR’s deliberations. (Tanner 2008)

Operational separation may be achieved through mechanisms other than legislation. For example, the Commissioners of the VCEC are required by an Order-in-Council to act independently when providing assessments to the Victorian Government.
The public reporting of compliance with regulatory impact analysis requirements is also limited, with only four jurisdictions publicly reporting on compliance. Only one of those bodies which publicly reports (the OBPR) had statutory independence on 30 June 2007.
Requirements for measurement of compliance costs

In 2006, COAG also agreed that governments would establish arrangements for better measurement of compliance costs flowing from new and amended regulations (COAG 2006b). Quantitative information about the level of compliance costs associated with a regulatory proposal can be an important input to the decision making process. Where this information is available, it is likely to lead to better decision making.

The Commission sought data on the extent to which jurisdictions have requirements that compliance costs of proposed regulations be quantified (table 
4.7). In some jurisdictions this process may form part of a broader analysis of the impact of a proposed regulation, while in others it may be a separate or distinct requirement. It should be noted that although a jurisdiction may not have a general requirement for the quantification of compliance costs there may be such a requirement for specific areas of regulation.
Most jurisdictions require the quantitative measurement of compliance costs in assessing bills and statutory rules, whereas about half require quantification for other legislative instruments and quasi–legislation.

Table 4.
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Requirement for quantitative measurement of compliance costs 

As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Bills
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Statutory rules
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Other legislative instruments
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Quasi-regulation
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(


Source: Survey responses from Australian, state and territory governments (unpublished).
It should be noted that for some jurisdictions, this requirement has changed since the time period covered by this report. For example, before significant quasi-legislation can be considered by the New South Wales Cabinet or Executive Council, a quantitative measurement of compliance costs must be completed as part of a Better Regulation Statement.

If the requirement for regulatory impact assessment (table 
4.2) and the requirement for quantitative measurement of compliance costs (table 
4.7) are considered together, there are few areas of regulation which escape some level of scrutiny. Only some legislative instruments and quasi–regulation in New South Wales, Queensland and Tasmania escape coverage by one or both of these requirements.
Regulatory proposals with business compliance cost estimates
In order to gain a better indication of how frequently quantitative estimates of business compliance costs are being prepared, the Commission asked jurisdictions to indicate the proportion of regulatory proposals for which estimates of business compliance costs had actually been prepared (table 
4.8).
Table 4.

 SEQ Table \* ARABIC 8
Percentage of new regulatory proposals with quantitative estimates of business compliance cost 
1 July 2006–30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WA
	Tas
	NT
	ACT

	Bills
	100
	n.av
	9
	0
	24
	0
	n.av
	7
	n.av

	Statutory rules
	n.av
	n.av
	17
	4
	2
	0
	n.av
	12
	n.av

	Other legislative instruments
	n.av
	n.av
	0
	0
	25
	0
	n.av
	0
	n.av

	Quasi-regulations
	n.av
	n.av
	0
	0
	n.av
	0
	n.av
	0
	n.av


n.av not available. Data for COAG proposals is unavailable as a count of these proposals is not maintained by any jurisdiction.  a South Australia data only applies to regulatory proposals that proceed to cabinet. 

Source: Survey responses from Australian, state and territory governments (unpublished).

The reported proportion of proposals with compliance cost estimates is highly variable. The Commonwealth Government reported that all regulatory proposals in bills were being costed. Other jurisdictions reported proportions varying from 0‑24 per cent for bills. Only South Australia advised that some other legislative instruments were being costed.
As the New South Wales Better Regulation Office’s gatekeeping requirements did not commence until 1 June 2008, data is not available on the number or proportion of regulatory proposals subject to quantitative compliance cost analysis during the relevant time period. A number of other jurisdictions did not have data on the number of statutory rules, other legislative instruments and quasi-regulations enacted, making the calculation of the proportion for which quantitative estimates of compliance costs were prepared impossible. Tasmania indicated that no central agency oversees the development of regulatory proposals and, thus, information on this indicator was not available. The Commonwealth OBPR advised that during the time period, quantitative estimates of compliance costs were prepared for eight statutory rules, and one other legislative instrument, but not for any quasi-regulations. The reported figures may not include instances where compliance cost information has been included in other processes although not specifically mandated, such as the Public Benefits Test in Queensland.
Purpose of quantitative business compliance cost estimates

Jurisdictions provided information on whether business compliance cost estimates were used as a basis for public consultation, and whether they were being provided to decision makers (table 
4.9). These processes would allow stakeholders to comment of whether they feel that the compliance cost estimate accurately reflects the financial impact of a proposal, and assist the final decision maker in determining whether to proceed with the proposal.
Table 4.
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Quantitative business compliance cost estimates

1 July 2006–30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Required for: 
	
	
	
	
	
	
	
	
	
	

	
public consultation
	(
	(
	(
	(
	(
	n.ap
	(
	(
	(
	n.ap

	
final decision maker
	(
	(
	(
	(
	(
	n.ap
	(
	(
	(
	n.ap


n.ap not applicable.
Source: Survey returns from Australian, state and territory governments (unpublished).
Most jurisdictions reported that compliance cost estimates are provided to the decision maker. However, only a few jurisdictions reported using them for public consultation.
Nature of assessment of quantitative compliance cost measurement
As with other forms of regulatory impact analysis, the usefulness of estimates of compliance costs depends on their reliability. One method of enhancing the reliability of estimates is to subject them to scrutiny by a body operating at arms‑length from the department or agency concerned. Table 
4.10 shows that at 30 June 2007 every jurisdiction had a designated body to assess estimates of compliance costs, though only one had statutory independence.
Table 4.

 SEQ Table \* ARABIC 10
Assessment of quantitative compliance cost measurement 
As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	COAG

	Designated body
	(
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Independence under statute
	(a
	(
	(
	(
	(
	(
	(
	(
	(
	(a


a At 30 June 2007, the OBPR shared the statutory independence of the Productivity Commission. It is now part of the Department of Finance and Deregulation.

Source: Survey responses from Australian, state and territory governments (unpublished).
Transparency of compliance cost estimates

The transparency of the regulation making process can contribute to enhancing the quality of regulation. The Commission sought data from jurisdictions on whether there is a requirement for compliance cost estimates to be made public prior to the enactment of the regulation (table 
4.11).
Table 4.

 SEQ Table \* ARABIC 11
Percentage of new regulatory proposals where quantitative business compliance cost estimates were made public prior to enactment

1 July 2006–30 June 2007
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tasa
	NT
	ACT

	Bills
	n.av
	n.av
	0
	0
	0
	0
	0
	0
	0

	Statutory rules
	n.av
	n.av
	100
	1–49
	0
	0
	0
	0
	0

	Other legislative instruments
	n.av
	n.av
	0
	0
	0
	0
	0
	0
	0

	Quasi-regulations
	n.av
	n.av
	0
	0
	0
	0
	0
	0
	0


n.av not available.  a Quantitative estimates of compliance costs were only made public if included in a RIS. 

Source: Survey responses from Australian, state and territory governments (unpublished).
Only Victoria and Queensland indicated that compliance cost estimates were made public prior to the enactment of the regulation. Neither New South Wales nor the Commonwealth governments kept data on whether quantitative compliance cost estimates were made available to the public. Moreover, the reported figures for other jurisdictions may not include instances where compliance cost information has been included in other documents such as issues papers or discussion papers.
4.

 SEQ Heading2 3
Gatekeeping
The above data give a general indication of the extent to which regulatory proposals are analysed, and processes used which should contribute to more rigorous and transparent analysis. The effectiveness of these processes are likely to be enhanced where mechanisms (so-called ‘gatekeeping’) are in place to assess and report on compliance and ensure that proposals satisfy these requirements before they proceed (Regulation Taskforce 2006). To cast some light on this issue, the Commission asked whether there was a mechanism to prevent regulatory proposals from proceeding to a final decision if they do not comply with the requirements for analysis (table 
4.12).
Table 4.

 SEQ Table \* ARABIC 12
Existence of gatekeeping mechanisms

As at 30 June 2007

	Mechanisms to prevent non‑compliant proposals proceeding
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	For proposals not compliant with 
	
	
	
	
	
	
	
	
	

	
regulatory impact assessment
	(
	(
	(
	(
	(
	(
	(
	(
	(

	
quantitative compliance cost 
measurement 
	(
	(
	(
	(
	(
	(
	(
	(
	(


Source: Survey responses from Australian, state and territory governments (unpublished).
It should be noted that jurisdictions often also have in place mechanisms for notifying decision–makers (generally ministers or parliament) when the analysis of a proposal is deficient or non–existent, while still allowing the proposal to proceed. This is consistent with the notion that gatekeeping mechanisms act as a ‘check’ on the quality of analysis that the public service is providing to elected officials. Parliaments and ministers retain the discretion to make policy decisions and are accountable for their decisions.

Most jurisdictions indicated that they have mechanisms which aim to prevent regulatory proposals proceeding which do not comply with regulatory assessment processes. Seven of the jurisdictions indicated that they had mechanisms in place in relation to compliance cost measurement. 
Jurisdictions that have regulatory impact analysis requirements embedded in acts providing for subordinate legislation (such as in Victoria) may also provide for oversight of the RIS process by a parliamentary committee. For example, in Victoria the Scrutiny of Acts and Regulations Committee oversees the Victorian RIS process (in conjunction with the VCEC), and can recommend to parliament that a subordinate rule be disallowed if due process has not been followed.

4.

 SEQ Heading2 4
Plain English drafting
In its principles of good regulatory design, COAG has stipulated that regulation should be drafted in plain language to improve clarity and simplicity, reduce uncertainty, and enable the public to understand the implications of regulations (COAG 2004, COAG 2007c). To gain an indication of the extent to which this principle was being adopted, the Commission asked jurisdictions whether they had a policy or guidelines encouraging the use of plain English drafting, and whether there was an independent process for assessing whether those requirements were being met (table 
4.13).
Table 4.

 SEQ Table \* ARABIC 13
Use and assessment of plain English drafting
As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Plain English drafting policy
	(
	(
	(
	(
	(
	(
	(
	(
	(

	Independent assessment of plain English drafting
	(
	(
	(
	(
	(
	(
	(
	(
	(


Source: Survey responses from Australian, state and territory governments (unpublished).
Only the Northern Territory indicated that it does not have a policy or guidelines on plain English drafting. Most jurisdictions also have a process for independently assessing compliance with those requirements.

4.

 SEQ Heading2 5
Ex-post review of regulation

In its principles of good regulatory design, COAG called for the periodic review of regulation. It suggested this be done at least every 10 years and could be achieved by incorporating sunset provisions into regulations (COAG 2004). This theme is repeated in COAG’s more recent guide for ministerial councils (COAG 2007c). The aim of reviewing existing regulations is to ensure that they remain relevant and effective over time. All governments have committed to annually reviewing existing regulation with a view to encouraging competition and efficiency, streamlining the regulatory environment and reducing the regulatory burden on business arising from the stock of regulation (COAG 2007c).
Use of sunset provisions
In order to gauge the extent to which new regulations are subject to review, the Commission asked jurisdictions to indicate what proportion of new regulations were required to include sunset provisions (table 
4.14). The Regulation Taskforce (2006) noted that sunset provisions provide a useful housekeeping mechanism for getting rid of redundant or ineffective regulation. However, it also noted that it was questionable whether such provisions are appropriate for significant regulations that are vital to facilitating market transactions or where policy certainty is important, such as regulations applying to financial markets, or supporting the tax and social welfare systems.

Table 4.

 SEQ Table \* ARABIC 14
Requirement for sunset provisions contained in new regulations (per cent) 
1 July 2006–30 June 2007
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Bills
	0
	0
	0
	0
	0
	0
	0
	0
	0

	Statutory rules
	a
	50–99
	100
	100
	50–99
	0
	100
	0
	0

	Other legislative instruments
	a
	0
	0
	0
	0
	0
	0
	0
	0

	Quasi-regulations
	0
	0
	0
	0
	0
	0
	0
	0
	0


a The Legislative Instruments Act 2003 (Cwlth) established a single regime for the sunsetting of legislative instruments. Under the Act, legislative instruments automatically cease 10 years after they commence or are required to be registered. 2013 will be the first year that Commonwealth legislative instruments will cease under these sunsetting provisions.
Source: Survey responses from Australian, state and territory governments (unpublished).

None of the jurisdictions reported that sunset provisions were required in primary legislation during the period in question. The general requirement for the use of sunset provisions appears limited to statutory rules in five jurisdictions, although other regulations may be subject to this requirement in specific instances.
The New South Wales government reported that under its staged repeal program, most regulations are subject to automatic repeal after five years, a provision that has a similar effect to sunsetting provisions.
Requirements for periodic review of legislation

The use of sunset provisions is not the only approach to ensuring systematic review of regulations. In some cases the need for review is specified within the legislation. Some regulations are subject to other ongoing requirements for periodic review of regulation (table 
4.15).

Table 4.

 SEQ Table \* ARABIC 15
Ongoing requirement for periodic review of regulation (per cent)
1 July 2006–30 June 2007
	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tasa
	NT
	ACT

	Bills
	0
	50–99
	100
	0
	50–99
	1–49
	0
	1–49
	n.av

	Statutory rules
	0
	50–99
	100
	0
	50–99
	1–49
	100
	1–49
	n.av

	Other legislative instruments
	0
	0
	1–49
	0
	0
	1–49
	0
	1–49
	n.av

	Quasi-regulations
	0
	0
	1–49
	0
	0
	1–49
	0
	1–49
	n.av


n.av not available.  a Some primary legislation may contain review requirements and Fishery Management Plans are required to be reviewed five years after being made. 
Source: Survey responses from Australian, state and territory governments (unpublished).

Requirements for the periodic review of regulation are more varied and it should be noted that there may be periodic review requirements for some specific regulations which have not been captured in the responses reported above. The Queensland government advised that under the Legislative Review Program, it has committed to undertaking desktop reviews of all primary legislation originally reviewed in 1997 (under the Competition Principles Agreement), with a view to determining whether the original rationale for any restrictions on competition remain.
In some jurisdictions, the requirement to have sunsetting provisions within legislation or statutory rules provides the impetus for a review of those regulatory instruments. For example, the Queensland Statutory Instruments Act 1992 (Qld) provides that a key objective of the expiry provisions for statutory rules is to provide a mechanism for instigating a review of the instrument to ensure its continued relevance, effectiveness and efficiency.
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