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Indicators of the quality of regulatory administration
Chapter 4 focussed on quality indicators relating to mechanisms for the development and evaluation of regulatory proposals, and the review of existing regulations. However, for businesses, the way in which regulation is administered can be just as important. Good regulation which is poorly administered can create just as great a burden for business as a poorly designed regulation.

This chapter focuses on those regulations that require business to obtain registration, a permit or a licence, before they are able to operate or to undertake some activity. These processes are among the most common forms of interaction between regulators and businesses, and lend themselves to measurement.
Registrations, permits and licences impose a regulatory burden on businesses. They can create delays in business processes, requiring businesses to meet information obligations to obtain the necessary permissions from government. They also take up the time and effort of businesses to gain approval and often require the payment of fees or charges.

This chapter presents indicators of the interactions between business and regulators with respect to applying for and renewing a registration, permit or licence. The indicators reflect the mechanisms adopted by the regulators, which are related to the time businesses require to access information on their regulatory obligations, obtain and complete the required forms, make payments of fees and charges, and seek a review of administrative decisions. A set of measures relating to the elapsed time for processing applications is also provided. This chapter also presents indicators for some aspects of the enforcement of regulations by regulators; namely enforcement strategies, the transparency of those strategies, and the availability of appeal mechanisms. These indicators are intended to provide insight into the ‘system wide’ characteristics of regulatory administration in each jurisdiction.

The data in this chapter are drawn from information provided by business regulators who responded to relevant questions in the Business Regulator Questionnaire 2006‑07 (box 
6.1). The respondents in each jurisdiction are listed in appendix A.
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 SEQ Box \* ARABIC 1
Interpreting the figures in this chapter

	As discussed in chapter 2, the Commission attempted to survey all business regulators in Australia, as identified by each individual jurisdiction. Appendix A contains a list of the business regulators who returned surveys to the Commission.

Throughout this chapter, the figures presented for each question in the survey are derived from the responses of only those regulators who responded to the question. The aim of this chapter is to compare and contrast the regulatory activity of each jurisdiction, through their business regulators. The figures in this chapter thus omit those regulators for whom the question did not apply (that is, those that responded ‘not applicable’), and those regulators that were not able to, or were unwilling, to provide a response.

As a result, the value of ‘n’ (that is, the number of regulators in each jurisdiction who provided a response to each question) is different for each jurisdiction for each question. Appendix B contains a table of the n values for each jurisdiction for each table and figure in this report.

In answering the survey questions, regulators were asked to calculate the total number of valid licences, permits and registrations in force on 30 June 2007. In answering questions about their regulatory activities, the business regulators were asked to answer according to the categories 0 per cent, 1 to 49 per cent, 50 to 99 per cent, and 100 per cent in terms of their total stock of licences on issue.

So, for example, in figure 
6.1 approximately 10 per cent of Commonwealth regulators who responded to the question indicated that none of the licences they had issued had information available about those licences online. Approximately 7 per cent of the Commonwealth regulators who responded to the question answered that between 
1–49 per cent of the licences they had issued had information available online. This method for aggregating individual responses has been used throughout this chapter.

	

	


During the course of the study, some jurisdictions queried the comparability of the data, derived as it was from sample populations that differed in number and composition between jurisdictions. To address this issue, the Commission undertook a ‘reality check’ using responses where it was possible to match regulators in each jurisdiction in similar areas (environmental protection, fair trading, food safety, liquor and gambling, primary industries, and transport). The results from this ‘like-with-like’ group of regulators were consistent with the results derived from the larger and more diverse sample of regulators (and reported in this chapter). On the basis of this exercise, the Commission is confident that the indicators presented in this chapter provide statistically robust data and benchmarking. (A discussion of how the sample exercise was conducted is in appendix B.)
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Accessing information and lodging forms online
The way in which regulators interact with the businesses they regulate has a significant influence on the burden of regulation on business. The first step in that interaction usually involves businesses seeking information about their obligations, obtaining copies of forms and lodging those forms with the regulator.
Accessing information online

The internet is the quickest and most accessible source for businesses to obtain information about their obligations under regulations. Where information is available online it can be readily accessed by any business with an internet connection, generally without delay.

Making information available online, and keeping it up-to-date, imposes costs on regulators. It would therefore be expected that regulators would focus on making information available online for the most frequently issued licences. Measuring the proportion of the different types of licences for which information is available online might therefore give a distorted impression of the availability of information, as it may not reflect the experience of businesses generally in being able to obtain the information they most often need. For this reason, the Commission sought this data in terms of the online availability of information for the total number of licences issued (figure 
6.1).

Figure 6.

 SEQ Figure \* ARABIC 1
Online licence information
Proportion of licences, permits and registrations issued with online information available, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
In general, larger jurisdictions appear to have more information about licences available online than smaller jurisdictions. Most of the regulators in each jurisdiction, except the ACT, report having information about all of their licences online. Victoria stands out in that more than 90 per cent of those regulators who responded report having information available online for all of their licensing processes.

Accessing and lodging application forms online

Closely related to the ability to access licensing information online is the ability for businesses to access application forms online (figure 
6.2). Regulators were asked to report on the proportion of licences for which online application forms were available based on the total number of licences they issued, not the number of licence categories.
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Online application forms
Proportion of licences, permits and registrations with application forms available online, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The proportion of application forms available online is generally slightly lower than the availability of information online. Regulators in the larger jurisdictions generally have a greater availability of application forms online than the smaller jurisdictions.

Having obtained an application form, businesses must then complete it and lodge the form with the regulator. Online lodgement of forms is generally the quickest and most convenient means of lodgement.
While it appears that information and application forms are often available online, the data in figure 
6.3 show that very few regulators are able to accept applications online. Between 70 per cent and 100 per cent of regulators in each jurisdiction reported that none of their application forms could be submitted online. This may be because the applications must be accompanied by other documents which cannot easily be submitted online.

Figure 6.
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Online lodgement of application forms
Proportion of licences, permits and registrations with online submission of application forms, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Businesses seeking a licence will want to know what criteria they have to satisfy to be granted a licence and whether their application is likely to be successful. Having ready access to information about the criteria used in assessing applications will assist businesses.

The Commission asked regulators about the proportion of licences on issue for which decision criteria were publicly available (figure 
6.4). In some cases regulators do not administer a licensing process, or there are no applicable decision criteria as all applications are automatically registered or approved. The data below therefore excludes those regulators who responded by indicating that the question was not applicable.
Figure 6.

 SEQ Figure \* ARABIC 4
Criteria for licence assessment online
Proportion of licences, permits and registrations with application assessment criteria available online, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The information supplied by regulators shows no clear pattern across jurisdictions, although the larger state/territory jurisdictions are generally more likely to have application assessment criteria available online.

Updating information and renewing licences online
Businesses which have been issued with a licence may need to update their details. For many businesses the fastest and most convenient way of doing this is online. The Commission asked regulators about the proportion of licences on issue for which details can be updated online by the licensee (figure 
6.5).

In some cases regulators do not administer a licensing process, or there may be no need for businesses to update details. The data below therefore excludes those regulators who responded by indicating that the question was not applicable.
The data indicates that few regulators have facilities which will allow licensees to update details online.

Figure 6.
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Updating business details online
Proportion of licences, permits and registrations with online update of business details, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Another point of contact between regulators and business occurs when licences are renewed. The Commission asked business regulators what proportion of licences (as a proportion of total number of licences on issue) businesses can renew online (figure 
6.6).

Figure 6.
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Renewing licences online
Proportion of licences, permits and registrations with online renewal, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The survey responses indicate that few regulators have facilities which allow licences to be renewed online. The larger state/territory jurisdictions (New South Wales and Victoria) are more likely to have online renewal facilities.
Comparing figure 
6.3 with figure 
6.6 shows that business regulators across all jurisdictions have reported a lower availability of online renewal of licences, permits and registrations than online lodgement of initial applications. A reason for this may be that it is more cost effective to introduce online systems for initial applications, and systems for additional activities such as processing renewals and online payments may become available at a later date. However, it could also be that it is technologically easier to establish online application systems where the regulator can collect the relevant details from the new business, than it is to build systems capable of processing renewals, where this requires a complete database of licences on issue.
6.
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Fees and charges
Another area of interaction between business and regulators is the setting and collection of fees and charges. This section explores how those charges are set and collected.

Basis for setting fees and charges

The Commission asked regulators about the predominant basis on which fees and charges were set (figure 
6.7).

Many regulators who responded to the Commission’s questionnaire did not charge fees in relation to licence processes, although jurisdictions showed considerable variation in this regard. For example, over 80 per cent of regulators in Victoria reported that they have in place cost recovery arrangements when setting fees and charges, while this was so for less than 25 per cent in the Northern Territory.

Figure 6.

 SEQ Figure \* ARABIC 7
Setting licence fees
Predominant basis for setting licence, permit and registration fees, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Online payment of fees and charges

Another quality indicator is the extent to which fees and charges can be paid online (figure 
6.8).
Figure 6.
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Online payment of application fees
Proportion of licences, permits and registrations with online payment of application fees, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
In every jurisdiction, 65 per cent or more of regulators report that they are unable to accept payment of application fees online. Regulators in Victoria reported the most extensive availability of online payment for application fees, while in the ACT no regulators reported that payments can be made online.

The ability to pay renewal fees and charges online is another feature which relates to the ease with which businesses can interact with regulators (figure 
6.9).

Figure 6.
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Online payment of renewal fees
Proportion of licences, permits and registrations with online payment of renewal fees, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The most noticeable feature of this data is that in every jurisdiction over 70 per cent or more of regulators report that they are unable to accept payment of renewal fees online. Regulators in South Australia report having the most extensive availability of online payments while in the ACT no regulators reported being able to accept payment online.
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Timeliness of response
Businesses frequently need to complete a licence, permit or registration before they can lawfully carry on some aspect of their business. If there are delays in having applications processed, businesses may suffer losses because they are unable to operate or carry out particular operations while awaiting approval. The Commission sought data from business regulators in relation to the time taken to process business licences, permits and registrations.

Some regulations specify a time limit for processing and approving, or rejecting, an application. In some cases an application is automatically deemed to be approved if it is not rejected within a specified time limit. These provisions assist businesses by giving them some certainty about the timeframe for regulatory processes. The Commission asked regulators to indicate what proportion of applications for licences issued by them, in terms of the number of licences issued, had a legally binding time limit for processing (figure 
6.10).
Figure 6.

 SEQ Figure \* ARABIC 10
Legally binding time limits
Proportion of licences, permits and registrations with legally binding processing time limit, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The responses by regulators show a wide diversity across jurisdictions. In the ACT, 60 per cent of regulators indicated that all their processes were subject to time limits while in Victoria this figure was approximately 10 per cent. 
However, while time limits are likely to promote the timely processing of applications, it does not necessarily follow that their absence leads to slower processing of applications. It should also be noted that although the Commission collected this data from the regulators who administer these regulations, they are not usually responsible for making these regulations.
Although regulators do not usually control the imposition of legally binding processing times, they are in a position to provide guidance to businesses by publicly setting target times for their own performance (figure 
6.11).
Figure 6.

 SEQ Figure \* ARABIC 11
Target times for processing
Proportion of licences, permits and registrations with publicly identified ‘target time period’ for processing, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The proportion of regulators which publicly identify target times for processing applications is low across all jurisdictions. Commonwealth Government regulators report the highest levels, but approximately 70 per cent of them report that they do not publicly identify target times for all of their processes.

Another method used to provide information to applicants is to advise them of the expected processing times for applications (figure 
6.12).

The data provided by regulators show a wide variation across jurisdictions. The ACT stands out as the jurisdiction where regulators are most likely to advise businesses of expected processing times.

Figure 6.

 SEQ Figure \* ARABIC 12
Advising businesses of expected processing times
Proportion of licences, permits and registrations advising businesses of expected processing time, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
A different aspect of this issue is whether regulators publicly report on their performance against targets (figure 
6.13). Public reporting provides an opportunity for policy makers, and the public, to hold regulators accountable for their performance in administering regulations.

Figure 6.

 SEQ Figure \* ARABIC 13
Public reporting of processing times
Proportion of licences, permits and registrations with public reporting against ‘target processing times’, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The proportion of regulators which publicly report against target processing times varies across jurisdictions. The data suggest regulators in the smaller jurisdictions are more likely to report against targets than those in the larger jurisdictions. Western Australia and the ACT have higher rates of reporting against targets than other jurisdictions.

Further, comparing figure 
6.13 to figure 
6.10 that public reporting against target processing times could be associated with having a legally binding processing time for applications. Essentially, those jurisdictions with stronger administrative processes (a legally binding processing time limit) might be more likely to have stronger transparency processes as well.
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Appeal mechanisms
When an application for a licence, permit or registration is rejected, businesses may wish to seek a review of that decision. The existence of review or appeal mechanisms provides businesses with an opportunity to have the matter reconsidered where they believe that an application has been incorrectly or improperly rejected. Appeal mechanisms should thus lead to an improved ‘final decision’ for businesses — once all processes have been finalised.
The Commission asked regulators whether there were appeal mechanisms available where an application is rejected (figure 
6.14).

Figure 6.

 SEQ Figure \* ARABIC 14
Appeal mechanisms
Proportion of business regulators with licences, permits or registration application appeal mechanisms, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Regulators in all jurisdictions report that appeal mechanisms are available for most licensing processes. However, there is significant variation across jurisdictions in the relative use of internal and external appeal mechanisms.

Appeal mechanisms may not be necessary for licences, permits or registrations for which a regulator is not required to make a decision. Registrations such as those for a Commonwealth tax file number, or for payroll tax in a state or territory, are generally a ‘notification’ only — that is, no decision is needed on the part of the regulator. In circumstances like this, it may not be possible for the business to be refused registration, and thus there would not be any instance in which appeal mechanisms were necessary.

An external appeal mechanism is a process for appealing decisions made by the regulator that is conducted by a separate body. This could include an appeals board, external review commission or a tribunal.
It should also be noted that in each jurisdiction, government decisions can be appealed through the civil courts, such as the Commonwealth Administrative Appeals Tribunal (for appeals against Commonwealth government decisions), or state based small claims courts. These processes work over and above regulator‑based appeal mechanisms.
6.
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Mutual recognition
Many businesses operate in more than one jurisdiction, or may relocate their activities from one jurisdiction to another. For those businesses, the need to obtain separate licences dealing with the same business activities in different jurisdictions can represent a significant burden. This additional burden can be reduced if regulators are prepared to recognise licences issued in other jurisdictions. The Commission asked business regulators to identify what proportion of their licences allowed businesses which hold an equivalent licence from another jurisdiction to operate in their jurisdiction without applying for a local licence (figure 
6.15).

Figure 6.
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Recognising interstate business licences
Proportion of licences, permits and registrations which recognise interstate equivalents, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
In each jurisdiction, over 70 per cent of regulators reported that they did not recognise interstate licences for any of the licensing processes they administered. Regulators in Victoria appear to be the most likely to recognise interstate licences.
The extent to which interstate licences are recognised may be underrepresented in these figures as some licences are specific to activities which take place in a particular location and the question of mutual recognition may not arise. Also, the Commonwealth is likely to have relatively few licensing requirements where mutual recognition is an issue.
A related question is whether a regulator in one jurisdiction is prepared to take into account a licence issued in another jurisdiction when considering an application for an equivalent licence (figure 
6.16).
Regulators are more likely to recognise an interstate licence when considering an application in their jurisdiction, rather than give outright recognition to interstate licences. This could be because although jurisdictions recognise the standards and processes that exist in other jurisdictions, each jurisdiction still wishes to be able to regulate businesses operating in its jurisdiction. Part of the rationale for this may be that licence, permit and registration regulations are not always solely about recognising standards, but can serve other purposes.

Figure 6.

 SEQ Figure \* ARABIC 16
Considering interstate business licences in applications
Proportion of licences, permits and registrations which consider interstate equivalent licences, by regulator, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
However, the level of consideration of equivalent licences varies across jurisdictions. Regulators in the ACT report high rates of recognition while in the Northern Territory over 65 per cent of regulators will not take an interstate licence into account in any of their licensing processes. Over 80 per cent of Commonwealth regulators do not consider other licences, permits or registrations for any of their own licensing processes. However, this figure is likely to be high because for many Commonwealth processes, such as the Australian Business Number, there are no equivalent licences.

The limited extent of mutual recognition of interstate business licences is in contrast to the universal application of mutual recognition in the area of occupational licences (box 
6.2).

Do not delete this return as it gives space between the box and what precedes it.
	Box 6.

 SEQ Box \* ARABIC 2
Mutual recognition of occupations

	Australian jurisdictions are signatories to two agreements governing the mutual recognition of occupations:

· Mutual Recognition Agreement (MRA)

· Trans-Tasman Mutual Recognition Arrangement (TTMRA).

In broad terms, under the MRA, a person registered to practise an occupation in one Australian state or territory can practise an equivalent occupation in another, without the need to undergo further testing or examination.

Similarly, under the TTMRA, it is generally the case that a person registered to practise an occupation in Australia is entitled to practise an equivalent occupation in New Zealand, and vice-versa, without the need to undergo further testing or examination. 

Applicants who wish to avail themselves of mutual recognition under the MRA or TTMRA must first lodge their home jurisdiction registration details with another jurisdiction’s registration body. ‘Deemed registration’ is then granted automatically, which allows applicants to practise their occupation pending the granting or refusal of substantive registration. The relevant registration body has one month to grant, postpone or refuse registration. If a decision is not made after one month, applicants are entitled to immediate registration.
Registration may be refused by the registration agency of the new jurisdiction on the grounds that the registered occupations in the two jurisdictions are not ‘equivalent’. Equivalence means that the activities authorised to be carried out under each registration are ‘substantially the same’. The legislation allows conditions to be imposed on a registration so that equivalence is achieved.

Appeals against decisions by the new jurisdiction to refuse or restrict mutual recognition of a licence may be appealed to the Administrative Appeals Tribunal in Australia and the Trans-Tasman Occupations Tribunal in New Zealand.

The MRA and TTMRA do not apply to laws governing the registration of sellers and business-franchise licences. However, the distinction between occupation registration and business licences is not always clear in practice. Some business licences have developed into a form of hybrid licence that encompasses both occupation registration and business requirements. These restrict businesses to persons registered to carry on the core occupation associated with the business, such as dentists for dental surgeries and lawyers for unincorporated law firms.

The Australian Government has asked the Commission to undertake a scheduled five-yearly review of the MRA and TTMRA. The review will assess the coverage, efficiency and effectiveness of the two mutual recognition schemes. A range of issues relating to occupational licensing will be considered in the review. A draft report from the study will be released in November 2008, followed by a final report in January 2009. 

	Source: PC (2008b).
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Enforcement of regulation

Businesses, in addition to incurring costs through regulation which requires a licence, permit or registration, are also affected by the enforcement of that regulation by regulators. Enforcement activities can impose a burden on businesses through the need to be able to demonstrate their compliance with regulations, cooperate with inspections and submit records or documents.
While licensing procedures lend themselves to objective data about levels of activity and the mode by which regulators interact with business, it is much more difficult to measure enforcement activities. For this reason the Commission has focused on gathering data on regulators’ enforcement strategies, reporting of enforcement activities and appeal mechanisms.

Publication of enforcement strategies and outcomes

Many business regulators also have a significant role in the enforcement of those regulations for which they are responsible. The publication of enforcement strategies contributes to the transparency and accountability of regulators for their enforcement activities. It can also serve as a part of the regulators’ enforcement strategy by publicising enforcement activities and informing business about the areas of greatest concern to the regulator. The jurisdictions’ performance in this area is shown in figure 
6.17.
Figure 6.

 SEQ Figure \* ARABIC 17
Publishing enforcement strategies
Proportion of business regulators with published enforcement strategies, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
The proportion of regulators which publish enforcement strategies varies from over 50 per cent in the ACT to less than 30 per cent in Queensland. The Commission also asked regulators whether they publish the outcomes of their enforcement activities (figure 
6.18).

Figure 6.
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Publishing enforcement outcomes
Proportion of business regulators who publish enforcement outcomes, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Again, there is considerable variation in the proportion of regulators who publish enforcement outcomes. The rate at which regulators publish enforcement outcomes is similar, though usually somewhat higher, than the rate at which they publish enforcement strategies.

Use of risk-based enforcement strategies

Many regulators take a risk-based approach to enforcing regulations. That is, they focus their enforcement activities on areas where the risk of non-compliance is highest or where non-compliance carries the greatest risk of harm. Risk-based enforcement strategies are desirable. They can ensure that the objectives of regulation are met while reducing the burden of regulatory activity on businesses which have a low probability of non-compliance. The Commission asked regulators whether they employed risk-based strategies in enforcing regulation (figure 
6.19).

The majority of regulators in each jurisdiction indicated that they use risk-based enforcement strategies. Regulators in the ACT reported the highest proportion of users of risk-based strategies.

Figure 6.
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Risk based enforcement
Proportion of business regulators with risk-based enforcement strategies, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
Enforcement appeal mechanisms

The Commission also sought information about whether businesses, which were the subject of enforcement activities, were able to appeal against those decisions or activities (figure 
6.20).
Figure 6.
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Enforcement appeal mechanisms
Proportion of business regulators with enforcement appeal mechanisms, 1 July 2006–30 June 2007
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Data source: Survey responses from Australian, state and territory governments (unpublished).
There is considerable variation between jurisdictions in terms of the proportion of regulators who have internal, external, or both internal and external appeal mechanism. However, there is less variation in the overall availability of appeal mechanisms.
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