	
	


	
	



	
	


Overview
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	Key points

	· The quantity of regulation that business must comply with is one indirect indicator of compliance costs

· as regulation is not classified in any jurisdiction by who is regulated, only the total quantity of regulation can be measured

· significant differences were found across jurisdictions in the number of acts and other regulation and their size, and the relative use of different regulatory instruments.

· The number and scale of regulators, and the extent of their interaction with businesses is another such indicator. Estimates provided by business regulators showed considerable differences in the number of regulators, their average size, the number of business licences issued and the value of fees and charges collected, not fully explained by the relative sizes of the jurisdictions.
· The quality of the processes for developing and administering regulation was used as a proxy for the quality of regulation itself. There are significant variations across jurisdictions in the processes for developing and reviewing regulations and in the way regulators interact with businesses. However, some common patterns emerged:

· there are few mandatory requirements for consultation on regulatory proposals

· the proportion of regulatory proposals actually subjected to regulatory impact analysis or compliance cost estimation is generally low

· few regulators have facilities for online lodgement of forms, renewal of licences, and payment of fees and charges

· few regulators will allow businesses licensed in another jurisdiction to operate in their jurisdiction without obtaining a separate licence.

· Local governments play a major role in business regulation. Limited survey responses meant benchmarking quality and quantity of regulation was only possible for the capital cities. Large capital city councils appear to exhibit similar characteristics to business regulators of similar size.
· The exercise points to significant differences across jurisdictions in the quantity and quality of regulation. These reflect some inherent differences, such as in business structures and industry intensity, as well as different  approaches to regulation by the jurisdictions.

· Indirect indicators have limitations in providing a measure of comparative regulatory burdens across jurisdictions. However, the lessons from this study are that such benchmarking could be improved:
· for quantity indicators, by targeting more closely business regulation

· for quality indicators, by assessing the application of best practice principles in each jurisdiction’s regulatory decisions.

	

	


Overview
In February 2006, the Council of Australian Governments (COAG) agreed that all governments would, in-principle, aim to adopt a common framework for benchmarking, measuring and reporting the regulatory burden on business across jurisdictions. The Productivity Commission was asked to undertake a two stage study on performance benchmarking for COAG. The first stage considered the feasibility of benchmarking and methodology, with the second stage to benchmark a range of business regulations (over a three-year program).

This report is one of a pair in the first year of this second stage. It presents indicators of the quantity and quality of business regulation across jurisdictions. (A companion report develops and applies benchmark estimates for business registrations for five types of businesses (PC 2008b)). 

The quantity and quality indicators are intended to assist in the ongoing assessment and comparison of regulatory regimes and their burden on business, and to assist governments to identify areas for possible regulation reform. This report is also intended to identify where indicators need to be refined and how this might be done to improve any  future benchmarking.

The report focuses on measuring elements of each jurisdiction’s regulatory system that reflect the level and quality of regulation that affects business. This turned out to be more difficult than envisaged, and some measures fall short of the demonstrated links required for use as indicators of regulatory burden on business. Nevertheless, the report provides a snapshot of the current regulatory environment across jurisdictions and yields insights into the application of best practice principles of regulation in each jurisdiction.

Approach taken to the benchmarking 

Ideally, quantity indicators would refer only to business regulation and quality indicators would focus only on the characteristics of regulation affecting businesses. However, in practice such direct measures were unattainable and the Commission has, therefore, relied on indirect indicators; namely:

· for quantity, broad measures of the stock and flow of regulation and regulatory activities generally (box 1)
· for quality, measures of good regulatory process applicable to all regulation (such as those proposed by COAG or the Regulation Taskforce) rather than measures of the effectiveness and efficiency of specific regulations.

Do not delete this return as it gives space between the box and what precedes it.
	Box 1
What is regulation?

	Regulatory instruments can be classified according to their legal basis, including:

· Primary legislation consisting of Acts of Parliament (A legislative proposal for enactment of a law is called a bill until it is passed and receives a Royal Assent, at which time it is a law (statute) and is no longer referred to as a bill) 

· Statutory rules are any regulations that are made under enabling legislation, with a requirement to be tabled in parliament or be assented to by the Governor or Governor General-in-Council.

· Other legislative instruments include guidelines, declarations, orders or other instruments that have legal enforceability, but that are not tabled in parliament. 
Apart from these regulatory instruments, there are also codes and standards that governments use to influence behaviour, but which do not involve ‘black letter’ law — these are known as quasi-regulation. Some examples are industry codes of practice, guidance notes, industry-government agreements and accreditation schemes. Quasi-regulation might also arise through licensing and government procurement requirements.

	Source: PC (2007a). http://dictionary.law.com/ (accessed 11 October 2008).

	

	


The report sought data for 2006-07 directly from jurisdictions through three questionnaires:

1. regulatory system questionnaire

2. business regulator questionnaire

3. local council business regulation questionnaire.

Responses from each jurisdiction were generally coordinated through their central agencies. The Commission also benefitted from the advice and input from an Advisory Panel comprised of representatives from the Australian, state and territory governments, and the Australian Local Government Association.

Stock and flow of regulation

Data for the total stock of primary acts, subordinate regulations and other legislative instruments reveal significant differences in the quantity and proportionate use of each type of regulation across jurisdictions (table 
1).

Table 1
Number of regulatory instruments and pages

As at 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WA
	Tas
	NT
	ACT

	Acts
	1 279
	1 257
	870
	543
	545
	844
	605
	365
	305

	Pages
	98 486
	32 700b
	44 214
	49 419
	16 525
	40 751
	13 254
	16 992
	21 771

	Statutory rules
	18 000
	388
	556
	319
	558
	761
	1 782
	382
	158

	Pages
	90 000
	7 717
	12 625
	15 635
	8 526
	22 816
	12 071
	4 057
	7 763

	Total pages
	188 486
	40 417
	56 839
	70 748
	25 403
	63 567
	25 325
	21 049
	29 534


a Based on legislation in force at 31 December 2007. b Approximate page count calculated by converting number of bytes in the html-format NSW Legislation database.

Differences in the number of regulatory instruments in comparable jurisdictions may be partly explained by different approaches to regulation. Some jurisdictions regulate a broad area of policy by a single legislative instrument; others enact many legislative instruments for a similar policy area. Some jurisdictions also assign different regulatory roles to local governments. In addition, the share of regulation that applies to business may vary across jurisdictions, while a greater volume of regulation need not be more burdensome. The jurisdictions noted that different approaches to drafting regulations or inclusion of supporting material such as explanatory memorandums might explain the differences in the number of pages.
The indicator of the flow of regulations (the number and pages of new acts and other instruments) enacted in 2006-07 also shows significant variation across jurisdictions (table 
2).

Table 2
Number of new regulatory instruments and pages

Enacted between 1 July 2006 and 30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Acts
	198
	83
	68
	10
	50
	58
	49
	32
	7

	Pages
	8 198
	2 081
	2 672
	1 286
	914
	2 498
	1 418
	1 015
	981

	Other legislative instruments
	4 487
	570
	173
	35
	287
	42
	136
	41
	52

	Pages
	31 439
	4 422
	2 549
	1 884
	1 858
	1 075
	1 834
	372
	2 575


Comparison of the number of pages of new and existing regulation (tables 
2 and 
1, respectively) also shows variations across jurisdictions. For example, Western Australia enacted 1075 pages of new statutory rules (under 5 per cent of the existing stock) whereas the corresponding proportion in New South Wales was 57 per cent. However, the results again need to be treated with caution, as they reflect only one year of legislative activity. Moreover, a high proportion of new regulations in some jurisdictions may be the result of sunset or other review mechanisms. Nonetheless, businesses need to be aware of and comply with any regulatory changes, with the costs that this entails.

Regulator structure and activity

The report provides information on the number, characteristics and activities of business regulators across jurisdictions. However, the data relate only to the regulators who responded to the Commission’s survey.

Table 
3 shows the number and type of regulators whose activities include regulating some aspects of business. It reveals that there is little commonality across jurisdictions. Jurisdictions vary in the numbers of regulatory bodies and exhibit a differing relative use of executive agencies and independent statutory agencies.

Table 3
Number of business regulators, by type

As at 30 June 2007

	
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT

	Government departments, offices and agencies
	29
	24
	22
	26
	25
	13
	7
	6

	Statutory authorities
	31
	43
	71
	23
	33
	27
	29
	4

	Regional or other authoritiesa
	13
	0
	0
	0
	6
	0
	0
	0

	Non-government bodies with mandatory regulatory functions
	2
	0
	0
	0
	4
	0
	1
	0

	Total business regulators
	75
	67
	93
	49
	68
	40
	37
	10


a Does not include local government bodies.

The absence of a common model for regulators is further illustrated by data on the number of staff and expenditure. Victoria, for example, has a higher proportion of large regulators, which regulate a wide range of business activities.

Obtaining a licence is the most common form of interaction between businesses and regulators. The Commission collected data on different types of licences and the number of licences in operation.  Information from regulators showed significant variations in the types of licences across jurisdictions. Victoria and the Northern Territory, for example, administered around 200 different types, whereas Queensland, South Australian and Western Australia administered in excess of 500. Nevertheless, the volume of licences in operation was generally commensurate with the economic size of jurisdictions. (Western Australia was an exception, with regulators reporting around five times the number of licences in operation in South Australia.)

Design and review of regulation

The study reports a number of indicators related to five principles of good practice in the design and review of regulation: consultation requirements, analysis of the impacts of proposals, gatekeeping arrangements, guidelines on the drafting of regulations, and ex-post review. Taken together, they provide a picture of each jurisdiction’s incorporation of the principles of good regulatory process, though not necessarily the degree of adherence in practice.

Consultation requirements were found to be more frequently imposed on proposals for statutory rules than for bills or other forms of regulation. Some jurisdictions do not mandate public consultations for any regulatory proposal.

In most jurisdictions, analysis of regulatory proposals involves preparation of a regulatory impact statement. All jurisdictions have mandatory requirements for analysis of bills and, except for the ACT, for statutory rules. However, as jurisdictions have their own criteria to determine whether proposals require analysis and the form of that analysis, the existence of mandatory requirements does not mean that every bill or statutory rule was analysed. Table 
4 shows the proportion of regulatory proposals that were actually subjected to analysis in 2006-07.

Table 4
Percentage of new regulatory proposals subjected to analysis
1 July 2006–30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WAb
	Tas
	NT
	ACT

	Bills
	21
	n.av
	9
	4
	8
	40
	0
	29
	42

	Statutory rules
	n.av
	n.av
	18
	4
	1
	10
	3
	23
	3

	Other legislative instruments
	n.av
	n.av
	0
	0
	25
	10
	n.av
	0
	0

	Quasi-regulations
	n.av
	n.av
	0
	0
	n.av
	10
	n.av
	0
	0


n.av not available. Data for COAG proposals is unavailable, as a count of these proposals is not maintained by any jurisdiction.  a South Australia data only applies to regulatory proposals that proceed to cabinet.  b Western Australia is unable to disaggregate data for statutory rules, other legislative instruments and quasi-regulations.  

Only Western Australia and COAG require stakeholder consultation for all types of proposals. Also, only a few jurisdictions (Commonwealth, Tasmania and Queensland) require regulatory analysis to be made public.

All jurisdictions have a body assessing compliance with requirements for impact analysis. However, it was not possible to determine the degree of autonomy of those bodies.

Most jurisdictions require quantitative measurement of compliance costs and have a designated body to assess them. Table 
5 shows the proportion of regulatory proposals for which estimates of business compliance costs had been prepared.

Table 5
Percentage of new regulatory proposals with quantitative estimates of business compliance cost 
1 July 2006–30 June 2007

	
	Cwlth
	NSW
	Vic
	Qld
	SAa
	WA
	Tas
	NT
	ACT

	Bills
	100
	n.av
	9
	0
	24
	0
	n.av
	7
	n.av

	Statutory rules
	n.av
	n.av
	17
	4
	2
	0
	n.av
	12
	n.av

	Other legislative instruments
	n.av
	n.av
	0
	0
	25
	0
	n.av
	0
	n.av

	Quasi-regulations
	n.av
	n.av
	0
	0
	n.av
	0
	n.av
	0
	n.av


n.av not available. Data for COAG proposals is unavailable as a count of these proposals is not maintained by any jurisdiction.  a South Australia data only applies to regulatory proposals that proceed to cabinet. 

The effectiveness of such process requirements is enhanced where ‘gatekeeping’ mechanisms are in place, to assess and report on compliance. Most jurisdictions indicated that they have such mechanisms in place. The effectiveness could not be discerned, however, in this study.

Most jurisdictions have guidelines on the plain English drafting of regulations, together with a body responsible for assessing compliance.

The periodic review of regulation is crucial to ensuring good regulatory performance over time. For the period under review, no jurisdictions reported that sunset provisions were required in primary legislation. The general requirement for the use of sunset provision appears limited to statutory rules in five jurisdictions. That said, most jurisdictions have requirements for the periodic review of specific regulations (other than sunset provisions). 

Quality of regulatory administration

The way in which regulation is administered has a significant influence on the regulatory burden faced by businesses. To compare the quality of regulatory administration across jurisdictions, the Commission measured the interaction between business and regulators with respect to applying for and renewing a registration, permit or licence. Indicators included the ease of accessing information and lodging forms or paying fees, the timeliness of responses, the presence of appeal mechanisms, access to mutual recognition, and the enforcement of regulation.

Survey data indicate that over 50 per cent of regulators in all jurisdictions except the ACT (40 per cent) have information about all of their licences available online. Similarly, at least half of the regulators in each jurisdiction have application forms and the criteria for assessment for all of their licences available online.

In contrast, few jurisdictions enable businesses to interact with regulatory bodies online. For example, 70 per cent or more of regulators in each jurisdiction do not provide for any licensees to update their business details online nor allow any licences to be renewed online. And 65 per cent or more of regulators in each jurisdiction do not provide for the online payment of any application or renewal fees. 

Survey data also showed major differences across jurisdictions in the proportion of regulators that had binding processing time limits for all their licences, provided target processing times for all their licences, or provided advice to businesses of expected processing time for all their licences.

On the issue of mutual recognition, in each jurisdiction, over 70 per cent of regulators reported that they did not recognise other jurisdictions’ licences for any of the licensing processes they administered. 

Local government regulation

Local governments administer and enforce some state and territory business regulations as well as their own regulations. Their areas of responsibility include business activities such as land use, construction, waste management, and the production and sale of food.

Despite a similar number of staff employed, capital city local governments exhibit marked differences in the number of local laws they administer. Figure 
1 shows the number of regulations, and their pages, administered by local governments in selected capital cities.

As in the case of regulations administered by states and territories, information and application forms for licences are usually available online, but the payment of application or renewal fees was not possible online. Only Brisbane and Hobart had any binding processing time limits for some of their licences and published enforcement strategies and outcomes. All capital city local governments indicated the existence of review and appeal mechanisms.

Figure 1
Number of local laws and pages, by capital city local government

1 July 2006–30 June 2007
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No data supplied by City of Sydney, page data not supplied by Brisbane City Council.

Lessons for future benchmarking

Improving indicators of the quantity of regulation

Stock and flow data would be substantially improved as indicators of potential burdens on business, if governments were able to identify regulation for which the primary purpose is to regulate the activities of business, or that have a substantial impact on business. Future studies of the stock and flow of regulation would also be improved by including information on ‘quasi-regulations’, as these are known to be a significant source of regulatory burden.

While an ideal measure of the quantity of business regulation would target the number of obligations imposed on business by regulation in each jurisdiction and the cost of those obligations, the utility of this approach is limited by the large amount of data needed. A practicable alternative would be to survey selected businesses and regulators on the obligations that they have to satisfy and enforce, respectively. 

Improving indicators of the quality of regulation processes

There are problems in interpreting process indicators. One issue is whether good process has actually been applied to all regulation that may affect business. A more fundamental issue is the extent to which good process can ensure lower burdens. Comparison of processes formally in place is problematic as their application and the rigour with which they are applied will vary. Addressing this shortcoming in subsequent work would require development of more detailed process output indicators. 

Improving the data gathering process

Survey questions need to accommodate the differences between jurisdictions in their approaches to regulation. More extensive initial consultations would assist in ensuring that responses are based on a consistent understanding of the data being sought. The processes used to distribute and collect questionnaires, and follow up unanswered questions, could be reviewed in conjunction with jurisdictions, with the objective of maximising response rates and improving data quality.
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