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Strengthening the framework for regulation reform
Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· A suite of evaluation and review approaches is needed across the regulatory cycle, to ensure that regulations remain appropriate, effective and efficient.

· How well they are deployed depends on the framework of institutions and processes that constitute the regulatory ‘system’.

· It is important that there is effective coordination and oversight to ensure that there are no gaps in coverage and that the right tools are used at the right time.

· On-going assessment requirements for new regulation and ‘management’ activities by policy agencies and regulators are important in improving the stock of regulation. However, to go beyond this requires reforms to: 
· specific regulations and their implementation and administration 

· systems that better prioritise ‘big reforms’, and enhance the effective functioning of ongoing improvement activities.

· Australia’s regulatory system has evolved over time and has recently been rated highly by the Organisation of Economic Cooperation and Development (OECD). The performance of the system could nevertheless be improved by:
· greater attention to prioritisation and sequencing of reform and review efforts 
· ensuring proportionate reviews are undertaken, with subsequent monitoring and reporting on implementation of recommendations 

· better communication and consultation in relation to review priorities, processes and outcomes 

· enhancing systems to encourage and enable regulators to improve their performance
· building evaluation capabilities within the Australian Government that are essential to developing and delivering better regulation. 

	

	


It emerges that several approaches to reviewing and evaluating regulations have made — and should continue to make — a useful contribution to identifying areas and options for reform and thus to enhancing the regulatory stock. Chapter 4 identifies the important role played in Australia by public stocktakes, the National Competition Policy principles-based review, and in-depth reviews in particular. However no approach can be relied on to ‘do it all’. Each has its own niche, either in relation to the type of reforms targeted, or the point in the regulatory cycle at which the approach comes into play. Such approaches are most effective, therefore, when they complement each other such that there are no ‘gaps’ in coverage (and, equally, no doubling up), with all regulations reviewed in the most timely and appropriate way.
Given the limited resources available for review activities — particularly skilled analysts — it is also important that these resources are allocated such that the overall returns from the various approaches can be maximised. This depends in turn on the effectiveness of the wider system or framework in which the individual approaches are designed and managed. Reform to the regulatory system may be required to ensure that the system works efficiently and effectively to identify, develop and implement reforms to regulation and its administration. 
6.1
The regulatory system
A regulatory system comprises the set of institutions and processes that determine how and when regulations are made, administered and reviewed. In terms of ensuring that the current stock of regulation is performing well, and that poorly performing regulations are identified and remedied in a timely way, there are certain requirements that any system would need to discharge.

Managing over the ‘cycle’

These requirements are usefully considered in relation to the four stages of the ‘cycle’ that regulations commonly pass through. These involve: the initial problem identification and decision to employ a regulatory solution; the design of the regulations concerned and their implementation; the administration and enforcement of those regulations by the ‘regulator’; and, finally, evaluation and review. Following this last stage, a regulation may lapse, or be retained, modified or replaced, in which case the cycle recommences (figure 
6.1).
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Review approaches through the regulatory cycle 
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Each of these stages in the regulatory cycle requires tools and strategies for ‘quality control’.

At the first decision stage, regulatory proposals need to be assessed for their appropriateness and cost-effectiveness. Some discipline and transparency is brought to this by a requirement to prepare a regulation impact statement (RIS) for regulation with potentially significant impacts. At this point, before new regulations are added, an assessment of the adequacy of existing regulations also needs to be made. The scope to apply more light‑handed or ‘market friendly’ options also need to be considered. Finally, as discussed in chapter 4, at this point the need for the selected regulatory option to be reviewed sometime after it has been implemented should also be considered. For regulations that have required a RIS, review of their performance should be scheduled within five years.
The second establishment stage involves the detailed design and making of regulation, including assignment of responsibilities and accountabilities. Object clauses and guidelines for regulators need to encourage cost‑effective and risk-based approaches to administration and enforcement. The drafting should consider the desired scope for regulators to interpret the regulation. Greater flexibility may be appropriate where the regulatory context is more fluid. Where embedded legislative reviews are to be provided for, their scope and governance, and data collection requirements need to be specified.

At the administration stage, oversight of regulator behaviour and strategies for managing regulation and reducing any unnecessary compliance costs come into play. Review requirements need to be monitored, data collected and preparations made for scheduled reviews.

The review stage itself will occur at different intervals for different regulations, depending on their significance and the circumstances of their initial formulation. As stressed in chapter 4, reviews need to be proportionate to the nature and significance of the regulations concerned, and be able to address the issues that are germane to their performance.

Institutional arrangements

How well decisions at each stage of the regulatory cycle are made and implemented will depend on the institutional arrangements — the organisations and processes — that assign responsibilities, provide incentives, and ensure adequate capabilities. The Organisation for Economic Cooperation and Development (OECD) has emphasised the importance of regulatory governance to regulatory performance (OECD 2010f). While it has acknowledged that different institutional structures can work for different countries, it has identified the importance of having a ‘joined up’ system — containing clear roles, responsibilities and accountability. This requires what the OECD has dubbed the four ‘C’s’ — coordination, cooperation, consultation and communication. Delivering these requires strong leadership and oversight arrangements, as well as effective ‘gatekeeping’ and evaluation capabilities.

A number of changes have been made to Australia’s regulatory system over time, with the aim of strengthening its capacities at each stage of the regulatory cycle, as well as enabling better coordination and political oversight. Among the more important of these at the Commonwealth level (figure 
6.2) are:

· the assignment of responsibility for good regulatory practice to a Cabinet-level Minister (the Minister for Finance and Deregulation) with departmental support (appendix K)
· the strengthening of procedures and analytical requirements for making regulation, and the expansion of Office of Best Practice Regulation (OBPR) responsibilities to provide advice to agencies, in addition to vetting and reporting  compliance

· the institution of automatic review mechanisms for subordinate regulation (notably though sunsetting) (appendix E)
· commissioning a range of in-depth reviews in key areas of regulation (appendix C).

Figure 6.

 SEQ Figure \* ARABIC 2
The Australian Government regulatory system
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Within the Council of Australian Governments (COAG), the establishment of the Business Regulation and Competition Working Group (BRCWG) has for the first time provided an on-going national forum for the consideration of reforms encompassing all jurisdictions — including to improve processes (for example, regulatory assessment) and particular areas of regulation (for example the 27 ‘seamless national economy’ items) (appendix D). Most recently, the BRCWG commenced consultations into a future COAG Regulatory Reform Agenda (box 
6.1).
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The future COAG regulatory reform agenda

	The Australian Government released a stakeholder consultation paper on 22 September 2011. The paper sets out 4 themes for the second round of regulation reform under the Seamless National Economy (SNE).
1. Environmental regulation reform — with a focus on greater use of regional planning and strategic approaches to environmental assessment and approvals. Reforms might include agreement on Commonwealth accreditation for matters of national environmental significance under the Environmental Protection and Biodiversity Conservation Act, and establishing national standards for environmental offsets. 

2. Enhanced workforce mobility and participation — with further reforms proposed to national licensing, and a proposal for harmonisation of conduct requirements.

3. Improving sectoral competitiveness — with a range of suggestions such as on-line single portal business reporting for small and medium enterprises, and initiatives to improve the competitiveness of: the service sector; suppliers to the mining sector (national approach to explosives legislation); and competitiveness of primary production including food processing.

4. Ensuring the benefits of national reform are maintained — potential reform elements could include comprehensive post implementation assessment of net benefits from key reforms. This could include assessment of consistency by the COAG Review Council, greater use of model regulations, codes of practice and other tools to ensure consistency, examination by the Productivity Commission of the consistency of compliance and enforcement approaches when conducting more general sectoral reviews, and development of COAG national principles to guide the development of future regulatory proposals with national market implications.

	Source: BRCWG (2011).

	

	


6.2
Can the operation of Australia’s regulatory system be enhanced?
The OECD, in its recent review of regulation in Australia (OECD 2010d), endorsed the Australian Government arrangements, a number of which had responded to earlier recommendations of the Regulation Taskforce (2006). Recommendations by the OECD that accountability be strengthened were also accepted, including the introduction of ‘sign-off’ provisions in relation to regulation impact statements (Australian Government 2010a). The various elements required for a good regulatory system can now be said to be largely in place. However, in observing how the framework is operating in practice, the Commission has found scope for improvements in a number of areas.

Prioritisation and sequencing of reviews and reforms 
The terms of reference for this study place emphasis on the need to identify regulatory reform priorities. Particularly for major reforms, there are limits to the ability of any government to pursue multiple reforms simultaneously. Developing, designing and drafting legislation is a resource-intensive process, as is putting in place the new requirements. Good regulatory processes for undertaking reviews and implementing reforms require consultation with businesses and other stakeholders, and the time they can devote to this is also limited. And, while reviews provide the analysis to guide reform, to be effective they need to feed into other reform processes.

Major reform programs have often prioritised reviews. For example, the Commonwealth applied a tiered screening process in the Legislative Review Program under the National Competition Policy (NCP), with a Council representing different community groups appointed for the purpose of determining those regulations needing detailed review (appendix D). Other approaches have informed future reform programs by identifying areas where reform is likely to have high returns, but the reform options still need to be assessed. For example, the Regulation Taskforce (2006), screened business input on burdens to assess the validity of the complaint and whether there were appropriate solutions — in some cases recommending an in-depth review (appendix B). Hence, priorities for review and priorities for reform are determined largely by the same factors.

One ready source of reform priorities that is often overlooked in the search for new areas, involves completion of the current reform agenda. This was seen as an imperative by a number of participants (ACCI, sub. 4; Accord, sub. 8) and in consultations with business groups. 
Beyond that, the focus then has to be on selecting those other regulatory areas that offer the greatest potential return to further reform effort. This depends on the: 

· depth of the reform — the size of the impacts on those affected by the reform. The magnitude of the impacts (benefits less costs) for those affected depends on the size of the problem and the extent to which regulation can address it
· breadth of the reform — the share of the community affected by the reform. This depends both on the share of the community currently experiencing detriment and hence who should benefit from the reforms, and on others who may be adversely affected by the changes. The distribution of the benefits and costs across the community also affects the return
· costs of planning and implementing the reform — these include the costs of undertaking reviews, developing regulatory proposals, drafting legislation, establishing processes (and possibly institutions) to administer the regulation, as well as on-going administration and review. Associated with most of these activities is consultation with business and other stakeholders, which also involves costs. Finally there are adjustment costs in complying with the new regulation. 
The depth and breadth of the impacts of a reform determine its potential value. However, the effort that goes into developing and implementing a reform greatly influence its impacts and ultimate success. (The difference between the potential and realised impact is reflected in the Commission’s framework for the review of the COAG SNE (PC 2010b).) 
Finding 6.1
The net pay-off from a reform will depend on the depth and breadth of the reform’s impacts. It will also depend on the cost of undertaking the reform. Making sure that this effort is cost-effective is central to good regulatory policy.

The questions applied in screening proposals for the SNE can usefully shed light on the potential impacts of reform (box 
6.2). The missing question relates to the cost of successfully advancing the various reforms. While individually each reform may be worth pursuing, regard must be had for the resources available, and whether they are adequate for the combined task.
The net return to reform effort can therefore depend on the sequencing as well as prioritising of reforms. As noted, there is a limit to the number and combination of reforms that can be pursued at any one time. ‘Congestion’ has often meant that review efforts have not been proportionate to the relative significance of the different reform areas (PC 2005a). It is also important that reforms be sequenced where one provides the foundation for another. Sequencing is also important to ensure that related regulations are considered in a complementary way. Possibly just as important is the demonstration effect of successful reforms in building support for more.
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Selecting candidates for COAG’s ‘Seamless National Economy’ reform agenda 

	The Business Regulation and Competition Working Group (BRCWG) was tasked with identifying the first tranche of regulatory reform initiatives for the Council of Australian Governments (COAG) regulatory reform agenda and the Seamless National Economy. 

The BRCWG considered the potential benefits to growth, productivity and workforce mobility from over 35 possible reform areas. These were drawn from a number of sources. They included issues with multi-jurisdictional implications that were suitable for reform, but had nonetheless proved resistant to reform in the past and were evaluated according to the following considerations:

· how wide is the reach of the regulation?

· how deep is the reach of the regulation? Does it have a significant effect on industries generating a large amount of GDP?

· how large are the costs to business and taxpayers of complying with the regulation?

· how damaging is the regulation to incentives for effort, risk-taking, entrepreneurship and innovation?

· how large are the impediments created by the regulation to workforce mobility and participation? 

Each area was then categorised according to the desired level of regulatory change: mutual recognition; harmonisation; or a national system. 

	Source: Appendix D

	

	


This suggests a need for realistic prior assessment of the ‘capacity constraints’ in developing reform programs and scheduling reviews. In the case of the NCP, the original five year time frame for reviewing some 1800 regulations had to be extended by five years. Even then it proved logistically difficult, with the quality of some reviews suffering as a result. The SNE reform stream — expanded from the half dozen original ‘hot spots’ to ultimately comprise 27 items — has understandably required more time and effort than originally envisaged. Similar demands on government officials and other stakeholders are likely whether the regulatory area is large and important (occupational health and safety) or comparatively minor (wine labelling).

The SNE experience also illustrates the need to complete reviews and reforms that are in train before embarking on new ones. As noted, this can be important to the credibility of an ongoing reform process, affecting the willingness of business people and other community groups to provide input.

Information to identify areas for reform that would need to be examined in more depth can come from other review sources: public stocktakes; regulator feedback; and even red tape target and ‘offset’ programs. As discussed in chapter 4, sunsetting can also act as a trigger for systemic review. Different agencies will have different sources that they can draw on to identify areas for reviews of related regulation, including enabling legislation. Testing proposed review priorities with business and the wider community (as is being done for the second round of SNE, see box 
6.1) could assist both in screening and in building support for review.

Finding 6.2
There are many sources of information that can be drawn on to inform priorities for more in-depth reviews and benchmarking studies. The current processes for identifying priorities for review and their sequencing could be more transparent. Business and community input and feedback are important ‘reality checks’.
Recommendation 6.1
In considering current and future regulatory reform activities, the Australian Government should apply the following principles:

· incremental improvements to regulatory arrangements (so called ‘good housekeeping’ measures) should be undertaken as a matter of course

· reforms identified or underway should be completed before embarking on new reform agendas

· in prioritising and sequencing reforms, in addition to the depth and breadth of the potential benefits, the human resource and other costs of achieving the reforms need to be explicitly taken into account

· precedence in in-depth reviews and benchmarking, should be given to developing the most cost-effective options for achieving current reform commitments. In planning future reforms, such reviews should be prioritised based on an assessment of potential gains, including by drawing on information provided by public stocktakes and other stock management approaches. 

Monitoring and reporting on reviews and implementation of reforms

As discussed in chapter 4, the Australian Government’s Best Practice Regulation Handbook, (the Handbook) establishes that all regulatory proposals requiring a RIS should satisfy the requirement for a review. Recommendation 4.5 (chapter 4) seeks to strengthen this requirement to ensure that regulations assessed as having a major impact on business (typically around 5 per cent of those requiring a RIS, or 8 in 2009-10) are required to have a formal monitoring and evaluation plan, while the others must, in any case, be reviewed within five years. To give effect to this recommendation, the reviews proposed in the RIS (or their equivalent) should be monitored to ensure they are undertaken. Currently, there appears to be no systematic monitoring or follow-up of the commitment to review.

The OBPR would seem best placed to supervise these requirements, which essentially represent an extension of its current activities. Publication of a timetable for the reviews would also assist agencies, business organisations and others to better coordinate their consultation efforts (see below).
More generally, there is little reporting on governments’ responses to recommendations made by reviews, particularly the implementation of recommendations. The Commission’s activities have been an exception, in that the annual reports include a brief summary of the Australian Government’s response to the recommendations of inquiries and studies. However, keeping track of when and how the accepted recommendations are implemented is challenging. For example, the Commission had difficulty tracking the response and subsequent actions in relation to the 178 recommendations made by the Regulation Taskforce (2006) (appendix B).

The Australian Government is not alone in failing to have systematic reporting. For example, a recent report by KPMG (2011) for the Minerals Council of Australia (Victorian Division) found that that there was no evidence of implementation for 45 per cent of the recommendations of Victorian Government reviews affecting the minerals sector. The authors commented on the difficulty of locating this information. 

The effectiveness of any consultation strategy depends on the expectation that it will improve the outcomes for those involved. This makes reporting on reform outcomes an important part of maintaining business interest in participating in consultation. Policy agencies too, need to know what has worked well and why (or why not), to improve their advice to government. Yet relatively little ex post evaluation of the impacts of the reforms appears to be undertaken in Australia (or overseas). Lack of transparency can breed cynicism in the community about whether real progress has occurred and a sense that contributing to such reviews is wasted effort. 
Monitoring whether reviews of regulation are undertaken, and reporting on the outcomes, is important to provide confidence in the regulatory reform processes themselves. Ideally, information should be publicly available on:

· when reviews are scheduled to be undertaken

· the recommendations made and government’s responses
· implementation of those responses
· ex post evaluations of major reforms. 

Australia is one of few countries to have a complete database of all major government regulation in the Federal Register of Legislative Instruments on ComLaw website. ComLaw contains the full text of all recent Bills, Acts and legislative instruments and of their explanatory material, which must include the final version of any RIS that may have been prepared. (Final RIS documents are also published on the OBPR website, along with earlier versions of RISs and details of what if any post-implementation reviews may be required.) 

Over 70 regulatory agencies are able to lodge material for registration and to track key processes such as tabling and disallowance. ComLaw is currently being expanded to cover sunsetting processes and outcomes. It could also cover a variety of other review processes and outcomes, such as COAG processes, Parliamentary processes, Productivity Commission reports, and one-off exercises such as the recent Review of pre-2008 Subordinate Legislation. This would give ComLaw the potential to act as an organising platform to monitor such actions as: proposed reviews of regulation; the draft then final recommendations made by reviews; government response to the recommendations; and legislative changes that result.
Recommendation 6.2
The Australian Government should establish a system that: 

· tracks reviews proposed to meet the RIS requirements to ensure they are undertaken

· monitors the progress of reform recommendations from these and other commissioned reviews

· makes this information available on a public website, with links to planned reviews, completed reviews, government responses, and a record of subsequent actions.

The publicly accessible provision of such information would represent a significant advance in transparency. It would also promote greater accountability of government for its management of the regulatory system. However, as a passive database, its influence would be limited. There is a strong case for the information contained in it being made more ‘active’ through annual reporting by the Finance Department (or in the OBPR’s annual Best Practice Regulation Report). This would enable data to be contextualised and be more useful to both government and stakeholders. While such annual reporting may reveal some gaps and delays, it will also be able to document government’s achievements (which are often not recognised).
Recommendation 6.3
The Department of Finance and Deregulation or the Office of Best Practice Regulation should report annually on reviews of regulation that have been undertaken, government responses to any recommendations and their implementation status. 

Ultimately an effective regulatory system requires strong leadership within government. In the context of strengthening regulatory governance, the OECD (2011) has stated:

Political commitment to regulatory reform has been unanimously highlighted by country reviews as one of the main factors supporting regulatory quality. Effective regulatory policy should be adopted at the highest political level, and its importance should be adequately communicated to lower levels of the administration. Political commitment can be demonstrated in different ways. … However, the creation of a central oversight body in charge of promoting regulatory quality may be the most important element. (p. 77)

As noted, these conditions have been broadly met at the Commonwealth level in Australia, with responsibility assigned to the Minister for Finance and Deregulation. Because budgetary and regulatory activities are often complementary or interactive, having oversight of both combined in the one portfolio is logical.  The Finance Minister serves as a champion for good regulation and has been instrumental  in forging ‘Partnerships’ with other Ministers, providing top-down reform impetus in targeted areas. A question arises as to whether these responsibilities could benefit from greater institutional support within the Parliament. The Senate Standing Committee on Regulations and Ordinances plays an important role in providing technical scrutiny of all delegated legislation to ensure their compliance with principles of parliamentary propriety. Whether there may be a role for a Committee with a wider focus on ‘good regulation’ is worthy of further consideration. Such a forum could strengthen political leadership in this area and help promote a better understanding of regulatory effectiveness.
Finding 6.3
Political leadership is essential to an effective regulatory system, including compliance with good regulatory processes. Assigning responsibility to the Minister for Finance and Deregulation has been a significant advance at the Commonwealth level. There may be scope for further institutional initiatives to strengthen political involvement in achieving good regulation.

Better consultation
Consultation with business and other stakeholders is fundamental when developing regulations, both in relation to the options being considered and at the detailed design and implementation stage. Once regulations are in place, good two-way communication can be crucial to the effective administration of regulations and to identifying ongoing refinements. At the review stage, such communication is essential to the performance of regulators, particularly with respect to minimising compliance costs. 
Agencies consult widely on a range of issues, not least new regulation. Indeed, concerns were raised during consultations for this study that the requirements for consultation may at times exceed the capacity of agencies to undertake them effectively. Businesses too report review fatigue. Agencies have reported duplication of  consultation effort, and difficulties in engaging business when they have recently participated in consultations for other agencies, or even different areas in the same agency.
One important element that appears to be missing is the information to support efforts by agencies to coordinate consultations. Agencies have reported duplication of consultation effort, and difficulties in engaging business when they have recently participated in other consultations. In part this is an information problem, as agencies do not have easy access to timetables for reviews and consultations in other agencies, or possibly even in the same agency.
Australian Government agencies publish annual regulatory plans that can be accessed through the OBPR website. Examination of the site revealed that not all agencies have provided a plan; the plans are sometimes incomplete, as they do not include reviews which are required to be undertaken over the next financial year, and they are not user-friendly. The plans need to be linked so that key word searches, tags for email alerts, and tag clouds could be applied. The ComLaw site, discussed above, may have the capability to provide a platform for this kind of service as well.

The Department of Innovation, Industry and Science has a business support website that provides some information on reviews of regulation and their calls for submissions and other consultation activities. This site can provide email updates to registered clients. However, there is no obligation on agencies to post the reviews that they are undertaking, and as relatively few agencies appear to utilise the service, the information is partial at best. 

Finding 6.4
The reporting requirements set out above could be used to more effectively provide advance notice of reviews, alerting stakeholders to matters of importance and enabling them to contribute more proactively.

‘Whole-of-government’ principles for consultation have been developed (box 
6.3), but arguably could be better utilised. Business continues to complain about token consultation efforts and lack of consultation at critical stages, such as when different regulatory and other options are initially being considered and when the ‘details’ of the approach to be adopted are being finalised. While on-going forums for communications have been instituted in some cases (see below), more in-depth and focussed  consultations are needed when developing or reviewing specific regulations.

In particular, this study has reaffirmed the crucial role of draft reports or other vehicles for exposing preliminary findings and recommendations to public scrutiny. Draft reports enable options to be tested in a way that can lead to improved design and avoid unintended consequences. They also provide an opportunity for learning by governments about stakeholders views on specific options, which can facilitate subsequent implementation. The experience of regulatory policy with and without such opportunities for feedback underlines the need to entrench them as integral to good regulatory process.

Recommendation 6.4
Any review of a significant area of regulation should make provision for the public to see and provide feedback on its preliminary findings and recommendations, with further consultation at the more detailed implementation stage.
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‘Whole of government’ principles for consultation

	Following a recommendation of the Regulation Taskforce (2006), the Government’s Best Practice Regulation Handbook contains the following best practice consultation principles, which are to be met by all agencies when developing regulation.
Continuity — Consultation should be continuous, and start early in the policy development process.

Targeting — Consultation should be widely based to ensure it captures the diversity of stakeholders affected by the proposed changes. This includes state, territory and local governments, as appropriate, and relevant Australian Government agencies.

Timeliness — Consultation should start when policy objectives and options are being identified. Throughout the consultation process, stakeholders should be given sufficient time to provide considered responses.

Accessibility — Stakeholder groups should be informed of proposed consultation and be provided with information about proposals through a range of means appropriate to these groups. Agencies should be aware of the opportunities to consult jointly with other agencies to minimise the burden on stakeholders.

Transparency — Policy agencies need to explain clearly the objectives of the consultation process and the regulation policy framework within which consultations will take place, and provide feedback on how they have taken consultation responses into consideration.

Consistency and flexibility — Consistent consultation procedures can make it easier for stakeholders to participate. However, this must be balanced with the need for consultation arrangements to be designed to suit the circumstances of the particular proposal under consideration.

Evaluation and review — Policy agencies should evaluate consultation processes and continue to examine ways of making them more effective. (p. 44)

	Source: Australian Government (2010b).

	

	


Increasing the focus on regulators

As noted in chapter 4, the problem of regulators’ own practices adding unduly to regulatory burdens has been a frequent complaint of business. The Commission received similar comments again during this study.

It is becoming recognised that regulation reform agendas to date have focused primarily on the stock and flow of regulation, with less attention being paid to the practices of those who administer the regulation, and institutional arrangements and mechanisms for guiding them. As was noted recently in the Victorian context:

For many years, the Victorian Government has been active in improving the first stage of the regulatory process — designing regulation — and has become increasingly engaged in the third stage, of reviewing and evaluating regulation. It has paid less systematic attention to administration and enforcement although there have been recent developments, particularly at the portfolio level. (VCEC 2010, p. 2)  

This mirrors concerns raised by the OECD (2010b). 

Regulator practices depend both on the framework in which regulators operate — including legislative requirements, regulators’ powers and any oversight arrangements — and the processes and strategies that regulators adopt within that framework. Available (skilled) resources are also relevant. Any comprehensive attempts to ensure efficient regulator performance may need to address all these areas.

Best practice for regulators

A growing body of research has examined regulator practices, and several agencies have released reports or guides on the elements of good practice (appendix H). Through its benchmarking studies, public inquiries and other work, the Commission has also sought to identify ‘leading practices’ for regulators in particular fields and, as part of its more in-depth studies, has recommended improved practices where appropriate. Of course, many regulators themselves have a wealth of knowledge about what works in their own field from a regulator’s perspective, and some regulators actively seek to learn from each other. A current example is the forum of Victorian Primary Industries Regulators, which aims to enable the sharing of best practice in their field.

There is increasing agreement on what constitutes ‘best practice’ regulatory administration and enforcement, and conditions that may ensure it emerges. While it is also recognised that some of the practices regulators adopt will need to vary at a more detailed level, a number of common elements can be identified. They include: streamlined reporting requirements on business; risk-based monitoring and enforcement strategies; mechanisms to address consistency in legislative interpretation; graduated responses for addressing regulatory breaches; clear and timely communication with business; and guidance on, and accountability for, performance in these respects.

Notwithstanding this work, governments are yet to agree on and formally endorse ‘best practice’ for the administration and enforcement of regulation in Australia. This stands in contrast to the development of regulation, for which there is a broad consensus across Australia and indeed internationally on what constitutes best practice — even if it is not always followed. As the Victorian Competition and Efficiency Commission (2011b) has observed, the lack of a whole-of-government guidance on implementing regulation can make it harder to ensure that implementation practices are optimal. 

The Australian Industry Group (2011) recently contended that there would be merit in Australian governments adopting the best practice guide compiled by the Australian National Audit Office (ANAO 2007). It also called for the initiation of regular ‘health checks’ for regulators to ensure that they are efficiently implementing regulations and not imposing additional and unnecessary burdens on business. 

Even with agreed guidelines, however, there can be difficulties in translating principles into practice. This is partly because some practices will rightly vary from situation to situation, as appropriate actions can be contingent on matters including the nature of the risk being regulated and the institutional arrangements under which a regulator operates, as well as a range of firm- and industry-specific considerations. A further potential limitation of principles is that sometimes they can be too abstract to readily ‘operationalise’. To help deal with such problems, some guides have used case studies and some have sought to ‘unpack’ their best practice principles for regulators with a series of detailed prompts and questions (appendix H). 

Against this background, the Commission considers that further work into regulator practices and associated principles in Australia would be valuable, and could help inform the merits of developing a common set of best practice standards, requirements or guidelines for regulators for possible adoption by Australian governments.
Incentives and oversight mechanisms for regulators

Alongside the matter of determining best practice for regulators is the issue of whether regulator management policies and oversight mechanisms are appropriate. Such policies and mechanisms seek to enable or restrict the types of approaches that regulators are able to adopt, to better align their approach with agreed good practice. In particular, such policies aim to achieve the right balance between the costs of achieving compliance and the risks of non-compliance. 

As noted in chapter 4, the Regulation Taskforce recommended several oversight mechanisms. The recommendations covered the areas of: clarifying policy intent; accountability; transparency; and communication and interaction with business. 
While the recommendations were accepted by the government and there have been some developments in line with them, there is uncertainty as to how extensively and effectively they have been implemented. For example, as discussed in appendix H, while the Taskforce had intended that Ministerial ‘Statements of Expectation’ for regulators provide direction on what balance is required in addressing trade-offs in policy objectives, such as minimising risks and compliance costs, not all regulators appear to have been provided with Statements containing such guidance. At the same time, some regulators continue to have to deal with multiple (and potentially conflicting) objectives in the relevant legislation. And while there has been some move towards more formal consultation mechanisms, including the use of standing committees, as recommended by the Taskforce, feedback from the Australian Industry Group 2011 survey of CEO attitudes  (AIG 2011) suggests that problems with consultation practices may remain. 
A difficulty in assessing the scope for, and potential gains from, further reform in this area is that implementation of the Taskforce’s recommendations has not been systematically monitored; nor has their effectiveness been evaluated. This suggests there would be merit in a more detailed examination of: the implementation and effectiveness of the measures recommended by the Taskforce; which approaches to complying with them have been most beneficial; and whether other mechanisms are warranted.

Matters for review

Reforms that set in train continuous improvement in regulatory practices require significant effort to establish, but once in place can continue to deliver benefits in improved quality of regulation and its administration. In developing reforms to this part of the regulatory system, it is important to fully understand the incentives and constraints facing individual regulators as well as those more common across the range of regulators.

In considering what constitutes ‘best practice’ and the matters covered by the Taskforce’s recommendations, there is a range of considerations that potentially warrant scrutiny. These include:

· the appropriate institutional setting for regulators — for example, the value of combining policy development and enforcement functions in one agency rather than separating these functions
· whether there is scope to amalgamate some regulators to provide a less complex system for business

· other mechanisms to promote coordination and the sharing of information between regulators, such as Memorandums of Understanding. 

· the range of tools (including different classes of legal sanction, and the discretion provided in using the different sanctions) that are available to regulators for enforcement purposes

· the appropriate mechanisms to obtain feedback on regulator performance, including stakeholder surveys, business panels and social media

· whether resourcing for regulators is appropriate.

While some of these matters are best addressed as part of in-depth reviews of particular fields of regulation, there would seem to be value in a more over-arching initial study focusing on general best practice principles and requirements, and the scope for oversight mechanisms to provide appropriate guidance and incentives for their adoption by regulators. 
Recommendation 6.5
The Australian Government should commission a study into regulator practices and means of managing regulator performance, to enhance the administration and enforcement of regulation. Acknowledging that approaches adopted by regulators may be constrained and that the best approach may vary from field to field, such a study should:

· identify the range of tools, processes and strategies currently employed by regulators, and examine their impacts on regulatory outcomes and associated costs and benefits

· identify existing oversight and other means of managing regulator performance and examine their effectiveness

· inform the merits of developing a common set of best practice guidelines and common requirements for ensuring compliance with them.

Building capacities in evaluation
The reviews necessary to identify and implement regulatory reforms require people who are at least as skilled as those responsible for developing the regulations in the first place. The limited availability of the right people (and their opportunity costs) are important reasons for prioritising and sequencing their efforts. However, given the relatively large gains to be had from well-targeted reforms, there is a good case for devoting additional resources to the reform task, and to regulatory reviews in particular. This applies both to the institutions overseeing and vetting new regulation, as well as to those monitoring and evaluating existing regulations. 

There has been some attempt to build skills in ex ante evaluation to support the RIS process, with OBPR providing training. But this (half-day) training is related more to the steps required in undertaking a RIS than how to analyse regulatory options and their impacts. However, the OBPR’s charter includes it providing technical assistance on cost-benefit analysis, which could usefully be expanded, resources permitting. It has been expanding its ‘consultancy’ role in assisting agencies to prepare RISs. However, there may be some tension or potential conflict in this role, as the OBPR is also the ‘gatekeeper’ tasked with assessing compliance with the same RIS requirements.  
There are a number of ways of building evaluation skills in an agency, from recruitment, to formal training, to learning by doing arrangements. The 2009 Commission Roundtable on evidence based policy (PC 2010c) canvassed a number of other ways of enhancing the capabilities of policy agencies, including the establishment of ‘evaluation clubs’. The Commission study on the not-for-profit sector (PC 2010e) recommended that the Australian Government establish a ‘Centre for Community Service Effectiveness’ that would, in addition to providing a portal to lodge and disseminate evaluations of government funded service programs, provide support and guidance on undertaking these evaluations. 

While these approaches are useful to support those undertaking analysis,  general analytical skills, combined with subject knowledge is essential. These skills are needed across the whole regulatory cycle, from the development of proposals to the assessment of the regulation’s efficiency, effectiveness and appropriateness. In some countries that have sought to expand the use of evaluation (such as the UK), a similar skill shortage has been detected and programs to build evaluation skills and support evaluation activities have been implemented (box 
6.3).
The Public Service Commissioner, Steve Sedgwick (2011) noted in a recent speech discussing the role of evaluation in the APS:

Ahead of the Game (Advisory Group on Reform of Australian Government Administration, 2010) is quite critical of elements of the APS’ collective performance and [the Secretary of the Department of Finance and Deregulation] sees a clear need to build and embed a stronger evaluation and review culture, noting a possibly lower investment in evaluation in Australia in comparison to other countries. He also noted that while ‘some agencies maintain a best practice, coherent and well coordinated evaluation function, with well developed and stable internal evaluation capability and partnerships with external expert consultants, others appear to be less focussed and there can be questions about usefulness, objectivity, transparency and openness.’ A point backed up by some ANAO reports. (p. 2)

With the running down of internal evaluation capacities, agencies have come to rely more heavily on consultants, though some appear also to lack the ability to ‘quality control’ this external work (Banks 2009).
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Building skills in evaluation: some examples

	Canada

Recognising that the ex post evaluation requirements in the Cabinet Directive on Streamlining Regulation were likely to prove challenging for many departments, the Regulatory Affairs Sector (the impact assessment review body) initiated a number of measures to assist in building evaluation skills. These included: 

· the development of a core curriculum by the Canada School of Public Service (CSPS)

· creation of the Centre of Regulatory Expertise (CORE), which is responsible for:

· providing specialist level analytical expertise to departments in areas of risk assessment, cost benefit analysis, performance measurement and evaluation

· cost sharing of external expertise when it is unable to provide the service

· developing and promoting best practice, capacity building, and learning opportunities in collaboration with CSPS and CFR.

· maintaining dialogue  and learning through specific training events and conferences

European Union

Two examples of capacity building in the European Commission (EC) are:

· Central support and coordination — the Directorate General (DG) Budget provides guidance, training, workshops, seminars, overviews of the EC’s evaluation activities and evaluation results, and promotes, monitors and reports on good evaluation practice.

· Evaluation Network — DG Budget coordinates an Evaluation Network to spread best practice. It meets around 6 times a year and there are a number of working groups which focus on specific issues and there is an annual work program.

	Source: Appendix K.

	

	


Finding 6.5
A lack of skills limits the potential for good ex post evaluations. Unless there is a demand for quality evaluation there is little incentive to build the necessary skills. Countries that have recently implemented programs to improve ex post evaluation of regulation are also investing in the development of evaluation skills.

The specification of review needs when regulation is being developed should make provision for their resourcing where this is likely to be necessary to ensure adequate evaluation. Agencies should also ensure that they have the skills in evaluation required to conduct in-house reviews and to manage consultancies if reviews are contracted out. 

Recommendation 6.6

The Australian Government should commit to building skills in evaluating and reviewing regulation, and examine options to achieve this.
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