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Regulator performance
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	Key points

	· Regulators, in administering and enforcing regulation, will directly influence its effectiveness and compliance costs. They can also help identify regulatory problems that may warrant reform.

· Regulatory policy is giving increasing attention to ways to improve the practices and performance of regulators.

· Regulators’ performance, and the overall efficacy of the system, can be enabled or constrained by factors outside the day-to-day control of regulators, including the:

· tier(s) of government in which regulators are located

· number of regulators and scope of regulation for which each is responsible

· extent of their independence and policy making responsibilities

· resources, enforcement tools and discretion with which they are provided.

· While there is increasing agreement on principles for administering and enforcing regulation, some can be difficult to operationalise. Some good practice guides have addressed this by including case studies or detailed prompts for practitioners. Some regulators have established forums to share knowledge and learn from others.

· Many regulators have adopted risk-based compliance strategies and ‘escalation’ enforcement models, which can reduce costs and increase overall compliance. 

· Other elements of good practice include:
· effective stakeholder consultation and feedback mechanisms

· clear and consistent means of interpreting and communicating regulatory requirements 

· streamlining of reporting requirements on business 

· transparency, administrative efficiency and accountability.

· Scope for improvements in regulator practices can be identified through benchmarking studies across a range of regulators and/or regulatory regimes, and more focussed reviews of particular regulators or regimes.

· Oversight mechanisms can provide guidance and incentives for regulators to administer and enforce regulation more cost-effectively. The Regulation Taskforce recommended a suite of such mechanisms in 2006, although the extent and effectiveness of their implementation is presently uncertain.

	

	


This appendix is structured as follows:

· section H.1 looks at the links between regulator practices and regulation reform

· section H.2 canvasses some matters relevant to the institutional and governance frameworks for regulators

· section H.3 examines aspects of ‘best practice’ in areas within regulators’ ambit

· section H.4 discusses policies and mechanisms that can be used to improve regulator performance. 
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How regulator practices relate to regulation reform

The activities of regulators — those agencies and personnel charged with administering and enforcing regulation — can influence the success of a regulatory reform agenda in two key ways. 

First, through their interactions with business and other stakeholders and through their experience with regulation ‘at the coal face’, regulators are in principle well situated to help identify problems warranting regulatory reform. These may be existing laws, rules or requirements that are unnecessary, ineffective or unduly costly to enforce or comply with, or social and economic problems that might warrant additional regulation. With the right mechanisms and incentives in place, regulators can feed this information back to policy makers or, where they have the discretion, modify requirements themselves.

Second, the manner in which regulation is administered and enforced will itself affect the regulation’s benefits and costs. The adoption of leading practices by regulators can make regulation more effective, enabling greater realisation of its underlying objective, or can reduce the costs of attaining a particular level of compliance. By contrast, poor regulator practices can discourage compliance, squander government resources and/or add to business costs and delays. Even where new or reformed regulation is appropriate and well designed, poor enforcement practices can risk rendering it ineffective, or unduly burdensome, or both.

Awareness of such risks has heightened in recent years, and the problem of regulator practices adding unduly to regulatory burdens has been raised in submissions to several studies (for example, Regulation Taskforce 2006; PC 2008f; 2009a; 2009c). In comments to the Regulation Taskforce, the Business Council of Australia said:
In addition to the contribution to the compliance burden made by legislation itself, the approach adopted by the regulators and enforcers of legislation can add considerable compliance costs. In particular, compliance costs can be unnecessarily high where there is a lack of delineation between the roles of regulators, a lack of clarity over their powers, confusion over their objectives in exercising those powers and a lack of coordination between regulators. The attitude of the regulator to the industry under regulation also has a major impact on compliance costs. (Regulation Taskforce 2006, p. 159)

Participants in this study have made similar remarks (box 
H.1), and a recent survey of senior business executives also raised some concerns (AIG 2011). 
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Participants’ views on the costs imposed by regulators

	Department of Innovation, Industry, Science and Research:

According to industry information gathered by DIISR [Department of Innovation, Industry, Science and Research] to inform its submission to the 2008 TGA [Therapeutic Goods Administration] consultation, Use of Third Party Conformity Assessment Bodies for Medical Devices Manufactured in Australia, assessment in larger markets … is often quicker at around 90 days versus around nine months in Australia; and cheaper at around AUD 5000 for the European market versus around AUD 100,000 in Australia. (sub. 6, p. 16)

WSP Group:

… a regulated business will have to work out how to comply with multiple compliance regimes administered by a single government department or regulator. Often, the business will be issued with multiple ‘compliance control instruments’ such as licences, registration notices, etc. (sub. 1, p. 2)

Property Council of Australia:

… the subsequent high-level commitment by the Council of Australian Governments (COAG) to regulatory reform and removing administrative burdens on business has failed to filter down to regulators. (sub. 7, p. 3)

In addition, the Council also noted that:

Regulator stringency is usually too high. Even when regulation is legitimately needed, it is often applied too broadly, and captures businesses which weren’t the intended target… (p. 6)
Australian Chamber of Commerce and Industry:

Even where the policy at the Departmental level is sound, the implementation by the regulator has not been in line with the policy intent of achieving efficiency. The APVMA [Australian Pesticides and Veterinary Medicines Authority] appears to be looking at efficiency solely in terms of cost savings for the regulator and not for industry. (sub. 4, attachment, p. 8.)
Accord Australasia:

Australian regulatory agencies also appear to escape the level of parliamentary and departmental financial and performance scrutiny that is applied to budget-funded agencies. Industry believes that this is due in part to the fact that Australian regulatory agencies are fully cost-recovered. (sub. 8, p. 7)

Australian Services Roundtable:

Greater efforts to fight regulatory myths, creep and myopia that result in regulations being implemented beyond the extent of the original policy intent, covering an increasing volume of businesses and business operations and failing to recognise opportunities for business co-option into policy implementation in ways that enhance the operation of markets, and deliver policy outcomes at lower cost for business and government. (sub. 9, p. 2)

	

	


It is becoming recognised that regulation reform agendas have focused primarily on the content of regulation, with less attention being paid to the practices of those who administer the regulation and institutional arrangements and mechanisms for guiding them. As noted recently in the Victorian context:

For many years, the Victorian Government has been active in improving the first stage of the regulatory process — designing regulation — and has become increasingly engaged in the third stage, of reviewing and evaluating regulation. It has paid less systematic attention to administration and enforcement, although there have been recent developments, particularly at the portfolio level. (VCEC 2010, p. 2)  

Similarly, at the international level, the Organisation for Economic Cooperation and Development (OECD) has noted:

In virtually all countries, the implementation and enforcement of regulations, once they have been enacted, is addressed rather less vigorously than the development phase. (OECD 2010f, pp. 10-11)

Countries generally considered front-runners in regulatory practice (such as the Netherlands and the United Kingdom, along with Australia) are increasingly turning their attention to regulator behaviour. At the national level here, the 2006 Regulation Taskforce made several recommendations to address regulator performance across the gamut of regulation. At the state level, the Victorian Competition and Efficiency Commission (VCEC) recently inquired into Victoria’s regulatory framework addressing, among other things, the implementation, administration and enforcement of regulation (VCEC 2011a and 2011b). The Productivity Commission itself has made recommendations on aspects of regulator performance, or identified ‘leading practices’ for regulators, in a number of recent studies on particular areas of regulation (for example, PC 2009a; 2009c; 2010a; 2011c). As discussed in chapter 6, the Commission sees considerable value in further research being undertaken into regulator practices and performance across Australia.

Regulator performance depends on the framework in which the regulators operate — including legislative requirements, regulators’ powers and any oversight arrangements — and the processes and strategies they adopt within that framework. Available (skilled) resources are also relevant. Accordingly, further research or reviews, and any consequent reforms, may at times need to traverse some of this wider territory. 

Against this background, the following sections of this appendix discuss, in turn: matters relevant to the institutional and governance arrangements for regulators; key aspects of good regulator practice; and some mechanisms for promoting and embedding reform in these areas. The discussion draws on a regulatory literature that includes several governmental guides and reports on regulator practices (for example, ANAO 2007; United Kingdom Government (Hampton Review) 2005) and previous studies and reports by the Productivity Commission, the Office of Regulation Review and the Regulation Taskforce). 
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Institutional and governance arrangements

Agencies charged with administering and enforcing regulation operate under a range of institutional and governance arrangements. Some key ways in which they can differ, that can have relevance for the efficacy of regulatory administration and enforcement, are the:

· tier(s) of government in which they are located

· scope of regulation for which they are responsible
· extent of their independence and policy responsibilities

· enforcement tools and other resources with which they are equipped.

Tiers of government

Some regulators are creatures of the Commonwealth (for example, the Civil Aviation Safety Authority); some of state and territory governments (for example, the Independent Pricing and Regulatory Tribunal of New South Wales). Local governments also administer and enforce regulation. In some regulatory fields, such as food safety, enforcement may be undertaken by a range of agencies operating at different tiers of government. Moreover, even where laws are enacted at the Commonwealth level, their enforcement may be reliant on regulators operating at the state or territory level. Similarly, the enforcement of some state laws is devolved to local governments.

The OECD has suggested that there may be value in an elaboration of principles for adopting national versus local regulatory administration, to address issues in multi-level regulatory governance (OECD 2010g).

Numerous considerations are potentially relevant for determining an efficient and effective allocation of regulatory enforcement functions within a multi-tiered system of government. They include (but are not limited to):

· the desirability of aligning enforcement responsibilities with impacts, such that responsibility for enforcing a particular law is matched as closely as possible to the jurisdiction which will be most affected by breaches of the law

· the ‘economies of scale and scope’ that are attained, or forgone, by specialising enforcement tasks and pooling expertise, as may more readily occur under a centralised model

· the importance of any compliance costs for businesses that operate in multiple jurisdictions that arise from different enforcement practices across jurisdictions 

· the scope for, and benefits of, learning from different regulatory approaches and innovation, which may occur naturally under a decentralised model where approaches that prove successful in one jurisdiction can be adopted by others

· the transition costs entailed in any change of enforcement responsibilities to new bodies or different tiers of government (ORR 1995).

One implication of the number and complexity of such considerations is that there can be no ‘one size fits all’ approach to the issue. Rather, the optimum allocation of enforcement responsibilities between governments is likely to vary between different fields of regulation, being contingent on the particular characteristics of each field. Moreover, in practice issues of jurisdictional sovereignty and even ‘patch protection’ may limit the scope to achieve and sustain an ideal structure. These complexities mean that any reforms to the allocation of responsibilities need to be carefully evaluated ahead of time — and any simple push to centralise (or decentralise) most or all regulators is unlikely to be warranted. 

Scope of regulation

At whatever level(s) of government regulators are located, regulatory efficiency is also influenced by the scope of the regulation for which each regulator is responsible. 

Regulators are typically responsible for a particular field or sub-field of regulation. Thus, for example, the responsibility for different aspects of financial regulation is assigned to specific bodies, including the Australian Securities and Investments Commission (ASIC), the Australian Prudential Regulation Authority (APRA), the Australian Accounting Standards Board and the Auditing and Assurance Standards Board. ASIC itself administers nine pieces of legislation (or relevant parts of them) with other regulators administering the remaining parts: for example, parts of four Acts dealing with prudential regulation are administered by APRA (ASIC 2011).

At the same time, some regulators may be responsible for enforcing regulation covering a range of fields. For example, ‘environmental health units’ in some local governments are responsible for enforcing food safety, vermin control, infectious diseases and waste management regulation.  
There has been reform, recently, to the delineation of regulators in some fields. For instance, prior to July 2010, responsibility for trade measurement was located within specialist trade measurement regulators, with responsibility for other forms of measurement regulation (including, for example, the certification of analytical laboratories) undertaken by another regulator. Responsibility for trade measurement and other forms of measurement have now been combined within the one body — the National Measurement Institute.
 

While such rationalisation can have benefits, determining the ideal number and delineation of regulators in different fields again turns on a number of considerations, most obviously:

· the ‘economies of scale and scope’ for government that are attained, or forgone, by spreading responsibilities over a range of (specialist) agencies, rather than centring them in a few

· the extent of any difficulties for business in having to deal with a range of different regulators rather than ‘one stop shops’

· the extent to which coordination mechanisms — such as Memorandums of Understanding covering data sharing or joint enforcement activities, or forums of regulators within an industry — are feasible to alleviate problems of overlap or inconsistency associated with multiple regulators. 

Policy making responsibilities 

The form in which regulatory agencies are constituted and their relationship to the policy arms of government also vary. For example, some regulators (such as ASIC) are constituted as independent statutory authorities, whereas others (such as the Therapeutic Goods Administration) are constituted as units or agencies within government departments. There are also differences in the breadth of regulators’ policy responsibilities. In particular, some regulators are charged solely with administering and enforcing regulation designed by separate policy agencies, while other regulators additionally have responsibilities for developing regulation. 

The separation of policy and regulatory functions can have advantages such as reducing the risk of regulatory ‘capture’ which can distort regulation making towards the interests of certain regulated entities. Separation can also reduce the risk that regulators develop agendas of their own or add to regulatory requirements, which may add to the cumulative burden and overall complexity of regulation, without due consideration of other policy goals. Some participants raised concerns about regulators implementing regulation beyond the intent of policy (box 
H.1), and related concerns were taken up by the Regulation Taskforce (section H.4).

A challenge associated with the separation of policy and regulatory responsibilities relates to its impact on feedback to government about the costs and efficacy of the regulation. Where regulators themselves can make regulation, staff with experience ‘at the coal face’ may be better placed to help inform the design (or redesign) of regulation. Where such staff are housed in a separate agency, policy makers need to ensure there are effective channels open to harness their knowledge and expertise. At the same time, separation could facilitate greater feedback from external sources, particularly where the ‘clients’ of regulators are more willing to provide feedback on problems to a separate government department than to an ‘all-in-one’ regulator.

Overall, while other considerations such as the size of the regulator are also relevant, there are often good reasons for policy and regulatory responsibilities to be separated. As the Commission noted in its report Caring for Older Australians: 

One of the key lessons emerging from the broad sweep of regulatory experience is to separate regulatory responsibility from policy responsibility in governance. (PC 2011a, p. 392)
Enforcement tools and sanctions

A theme in the regulatory literature is that an appropriately wide range of tools to enforce (or encourage compliance with) regulation — when coupled with appropriate enforcement strategies (section H.3) — is desirable for efficient regulation. Access to a range of tools allows regulators to tailor their responses to breaches or potential breaches of regulation in a proportionate way. ‘Tools’, in this sense, include not just fines and other sanctions for breaches; they can also include educational initiatives, power to bestow awards for good business practices, licensing and reporting requirements, and different types of inspection regimes. 

Some of the tools available to enforce any particular regulation — particularly licensing requirements, and penalties and sanctions for breaches — are typically provided for in the relevant legislation. Policy makers need to ensure that this does not unduly constrain regulators in how they respond to breaches, or preclude the use of some tools that may be necessary for effective (and low cost) compliance strategies. 
In this context, discretion is another important facility for regulators. The discretion to ‘waive’ certain requirements, or to not enforce penalties for minor or initial breaches of regulations, may not only reduce costs to both regulators and business but also be a way of winning the cooperation of businesses and attaining a higher level of overall compliance. While discretion can enable more cost-effective administration and enforcement of regulation, a challenge is that its use may be inappropriate in some contexts (for example, where breaches may generate high risks of costly outcomes) and that it can broaden scope for corruption. (Oversight and accountability mechanisms for regulator practices can help condition the use of discretion to align with the objectives of regulation.) 

Resourcing

Leading practice in administration and enforcement of regulation requires adequate resources for staffing, communication, information management and research, and appropriate resourcing of regulators is often raised as a consideration in improved regulator practice. A recent example is the independent review of enforcement by the Victorian Environment Protection Agency (EPA), which called for the EPA to significantly increase the number of environmental protection officers in order to effectively discharge its compliance monitoring and assurance functions and to take a more proactive role to prevent environmental incidents and harm (Krpan 2011). 

Of course, high quality staffing and the other activities of regulators have budgetary implications, and it is almost inevitable that regulators will not be granted sufficient funds to fully enforce all regulations for which they are responsible:

Few laws, from those against robbery and reckless driving to those against tax evasion and securities fraud, are fully enforced ... Although regulatory agencies generally lack the appropriations to ensure full enforcement, hardly any government body — the highway department, the Coast Guard, the Bureau of Prisons, and so on — is allocated sufficient funds to fulfil its statutory duties perfectly. (Kagan 1994, p. 384)

There may in fact be good reasons for limitations on the resources allocated to regulators. Even if it were feasible, the full enforcement of regulation (particularly prescriptive regulations) would not always be desirable, because such regulations cannot readily accommodate the many different circumstances and changing conditions encountered in society. In any case, public funding for administration and enforcement involves an opportunity cost, and regulators may not have a greater call on additional public expenditure than other government priorities. 

The Australian National Audit Office (ANAO 2007) has argued that the need to manage limited resources can also sharpen incentives for regulators to be efficient and in this way have the effect of reducing compliance costs. However, there is a risk that inadequate resourcing of regulators can lead them to utilise less efficient enforcement tools and/or to focus on strategies that shift costs or place heavier burdens on the regulated entities. 

While the level of resources devoted to regulators will ultimately reflect political decisions and budgetary priorities, regulators can only achieve what their resources will allow. Where the resources provided are less than necessary to allow the effective enforcement of all regulations within a particular regulators’ ambit, governments can assist by providing guidance to regulators as to the areas of enforcement priority or, at least, guidance on how judgements about those priorities should be made. (Regulatory oversight mechanisms that can provide such guidance are discussed in section H.4.) 
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Regulator practices

While the matters discussed in section H.2 all bear on the potential cost and effectiveness of regulator practices, they lie outside the direct day-to-day control of regulators themselves.
What regulators can control is how they interpret the guidance and responsibilities they are given and how they use the powers, resources, tools and available discretion. While what constitutes ‘best practice’ in this regard may vary at a detailed level, there is increasing agreement on principles for good practice. Key matters addressed in the literature include: 

· compliance and enforcement strategies

· stakeholder consultation and feedback mechanisms

· interpreting and communicating regulatory requirements

· streamlining of reporting requirements on business 

· transparency and administrative efficiency. 

Compliance and enforcement strategies

Risk-based approaches to compliance and enforcement can reduce costs for businesses and regulators and/or facilitate greater achievement of the underlying objectives of the regulation, which can reduce costs and increase overall compliance. A risk-based approach can have several strands:

· prioritising particular regulations for enforcement — for instance, particularly where an enforcement agency has insufficient resources or means to monitor all regulations within its ambit, it will focus on the most important and may need to eschew some less important ones altogether
· focusing on those classes of businesses or activities presenting the highest risks, when undertaking surveillance or inspections or in specifying business reporting requirements 

· undertaking enforcement actions for those breaches presenting the highest risks.

Risk-based compliance and enforcement strategies will of course also benefit from rigorous risk assessment and profiling processes.

The use of these approaches has increased over time. As the OECD (2010g)  noted in its recent review of Australia:

States are taking strong action toward relying on risk-based enforcement strategies. In all States, at least half of business regulators had risk-based enforcement strategies as of June 2007. (p. 69)

In its benchmarking studies, the Commission has found widespread use of risk profiling and risk-based enforcement among regulators in both the food safety and the occupational health and safety fields, but less use in the area of planning, zoning and development assessments (PC 2009b; 2010a; 2011c). 
Another important factor in determining a regulator’s effectiveness and efficiency is whether it adopts a ‘tough’ deterrent strategy, a ‘soft’ advise-and-persuade strategy, or mixed approach. The literature suggests that an enforcement strategy based solely on deterrence would antagonise the many businesses which are willing to comply, as well as risk a subculture of regulatory resistance if the focus on punishing is deemed unfair. On the other hand, a regulator with a pure advise-and-persuade strategy could embolden recalcitrant businesses which intentionally choose not to comply. Moreover, if businesses are seen to ‘get away with it’ because of lax enforcement, this could in turn have a discouraging effect on compliant businesses. There can also be anti-competitive effects, where businesses complying with the regulation face higher costs than those that do not. 

Reflecting the limitations of either approach when used on its own, leading practices often entail a mixed ‘escalation’ model, where regulators start with a soft approach and increase their toughness in relation to (only) those businesses that continue to fail to comply. These models use what are commonly known as ‘enforcement pyramids’ (figure 
H.1), with all regulated entities subject to action at the bottom of the pyramid, and fewer and fewer businesses subject to the higher compulsion and levels of sanction or penalty higher up the pyramid. Importantly, appropriate enforcement pyramids will vary across different fields of regulation — for example, for breaches of regulations that entail high risks of costly outcomes, enforcement efforts may need to eschew some ‘soft’ elements and move very rapidly to tough sanctions. 
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Example of an enforcement pyramid
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Sources: PC (2010a); adapted from Gilligan, Bird and Ramsay (1999); Ayres and Braithwaite (1992).
The appropriate balance of approaches to enforcement can be contingent on considerations specific to the firm, industry, regulation and regulator in question. These include, for example, the size of the regulated firm, the rate of turnover of firms in a particular industry, the ease of detecting breaches of different regulations, the level of risk or detriment associated with a particular breach of a regulation, and the resources available to the enforcement agency. This implies a limit to the value of any detailed ‘one size fits all’ prescriptions for regulator practice.
Consultation and feedback mechanisms 

Having systems in place to promote consultation between a regulator and stakeholders (including business and not-for-profit organisations, consumers and other regulators) has been seen as a key mechanism by which regulators can improve the effectiveness and efficiency of their practices, and identify regulations or requirements that are imposing an unnecessary burden. The quality of this information, including precise indications of the sources of compliance costs, is important for regulators in considering how to minimise the regulatory burden. 

Regulators have taken various approaches in seeking information on the regulatory burden (box 
H.2). Alongside day-to-day consultation mechanisms (including complaints portals) for regulated entities, establishing business cost panels or undertaking stakeholder surveys may provide more useful feedback to regulators on existing compliance costs and their origins. Regulators can also hold workshops or undertake, or commission, formal reviews to elicit feedback on burdens. Internally, regulators can monitor the timeliness of their dealings with business, such as turn-around times for applications. In a recent Australian survey of business chief executive officers, waiting for a regulatory decision was nominated as the most costly stage of the compliance process (AIG 2011).
	Box H.
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Mechanisms used by regulators to identify 
problematic regulations and practices

	Regulators can use a range of mechanisms to communicate and interact with business so as to improve both the stock of regulation and their administration of it. 

· A number of regulators have established consultative forums which facilitate consultation and feedback from industry or the community. Examples of regulators using this mechanism include ASIC, the Australian Communications and Media Authority, and the Therapeutic Goods Administration (TGA).
· Ad hoc measures to supplement these – such as business cost panels and stakeholder surveys – can pinpoint the source of compliance cost. For example, ASIC’s 2008 stakeholder survey asked for feedback on the clarity, timing and consistency of its regulatory decisions, and feedback from this was used to inform a number of reforms. A number of regulators have also taken to reporting against indicators of timeliness and predictable timeframes in their administration of the regulations and communications with business.

· Some regulators also have internal mechanisms for complaints, such as the Industry Complaints Commissioner within the Civil Aviation Safety Authority. The Commissioner is a co-ordinating point for all complaints about the authority, and may recommend changes to the authority’s processes. 

· Feedback obtained from these mechanisms and processes, or other consultation or complaints processes, can be used to improve the stock or administration of regulation, or be the trigger for a review of the regulation.

· A recent example is the TGA, which in early 2009 commenced a significant program of business process reforms for the regulation of prescription medicines in Australia based on key elements identified during an industry consultation workshop held in December 2007. 

· Regulators may also commission a review of their processes. For example, following earlier external criticism, the Victorian Environmental Protection Authority commissioned an independent review of its monitoring and enforcement processes. The review received submissions from industry and made 119 recommendations, which are now being implemented.

	Source: Allen Consulting Group (2008); Krpan (2011); ASIC, ACMA, TGA and CASA websites. 

	

	


Other elements of good practice

The literature on regulatory performance covers, in substantial detail, a range of other measures to improve the efficiency of regulator performance. These include improvements in administrative systems so that:

· data requests to business are minimised through standardising, streamlining and reducing information and reporting requirements, and reporting is made less onerous, for example through e-reporting (see box 
H.4 for further detail)
· regulatory requirements are interpreted in a consistent manner, and information on the requirements is clear and easy to find 

· waiting times for regulatory decisions are minimised, possibly through introducing ‘silence is consent’ policies (such as in the Netherlands, for example — see appendix K for further detail). 

These and other elements of good practice are discussed in more detail in the range of guides and reports that have been released in recent years, as discussed in the next section. 
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Regulator management policies and mechanisms

While there is agreement on many elements of what constitutes ‘best practice’ for regulators, it appears that the approach adopted by many regulators has not always followed this. The comments in submissions to this study (box 
H.1) are just the most recent in a long history of complaint from business. And in past reviews, the Commission and others including the Regulation Taskforce have found that, while some regulators have taken steps proactively to reform their practices, regulator practices could be improved.

There are three broad external means by which regulator practices are conditioned or influenced:

· provision of guidance

· reviews of regulators

· use of oversight mechanisms.

Guidance for regulators on good practice

Many jurisdictions in Australia have released ‘best practice’ (or ‘better practice’) guides for use by regulators (box 
H.3). These typically cover the sorts of matters outlined in the previous section, albeit in different levels of detail. On the basis that ideal regulator practices vary from field to field and from regulator to regulator, general guides typically focus on general tips, considerations and principles rather than providing detailed direction. For instance, the ANAO (2007) guide states:

In writing the Guide, we recognised that regulators come in all shapes and sizes. They regulate very different types of entities operating in very different industries and sectors of the economy. The Guide, therefore, focuses on better practice principles and characteristics that are relevant to the design and management of administrative operations for all regulators, irrespective of their size, organisational structure or regulatory objectives. (p. i)

Some overseas jurisdictions, including the United Kingdom (box 
H.3), have also developed guidance to improve the quality of administration and enforcement of regulation. This guidance has focused on: compliance checking and enforcement and use of risk-based approaches; the clarity and accessibility of the regulation to users; the timeliness and predictability of government regulatory services; and feedback mechanisms on the burden of red tape. 
Alongside such ‘high level’ guides, bodies within particular regulatory fields may issue more specific guidance. For example, the Heads of Workplace Safety Authorities developed the ‘National Occupational Health and Safety (OHS) Compliance and Enforcement Policy’ to assist OHS regulators in each jurisdiction to implement effective enforcement practices. Some key principles of the policy are regulator consistency (similar workplace circumstances leading to similar enforcement outcomes), proportionality (responses being proportionate to the seriousness of the non-compliance), and transparency (demonstrating impartiality and balance in decisions). The document also highlights the need for responsive regulator enforcement, including using a mixture of tools to encourage business compliance (PC 2010a).
There can be difficulties in translating principles for regulator behaviour into practice. This is partly because some practices will rightly vary from situation to situation, as appropriate actions can be contingent on matters including the nature of the risk being regulated and the institutional arrangements under which a regulator operates, as well as a range of firm- and industry-specific considerations. A further potential limitation of principles is that sometimes they can be too abstract to readily ‘operationalise’. 
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	Box 
H.3
Some good practice guides for regulators

	Australian governments have developed best practice guidance for regulators.

· The ANAO’s (2007) Administering Regulation: Better Practice Guide emphasised: governance considerations (including managing risk); information management; relationship management (including facilitating communication and efficient consultation); resourcing issues; controlling entry to a market; monitoring compliance; addressing non-compliance; and responding to adverse events. The Guide also included case studies of better practice principles and approaches. 

· The Queensland Ombudsman’s (2009) Tips and Traps for Regulators looks at the role of: knowledge, skills and values; discretion and the role of risk management; investigative practices; systems for effective regulation; regulators working together; communication with the public; regulatory independence; recordkeeping and electronic data capture; complaint management and audits of regulators. The report also contains a set of new case studies that demonstrate aspects of good regulatory practice.

· The New South Wales Better Regulation Office’s (2008) Risk-Based Compliance sets out the steps in adopting a risk-based compliance approach, including: identifying risks of non-compliance; analysing risks of non-compliance; prioritising risks of non-compliance; identifying and selecting compliance measures; planning for implementation; and reporting and reviewing.
· Consumer Affairs Victoria’s (2008) Better Business Regulation sets out good practice that relates to the following tasks: develop administrative processes to enable implementation; educate stakeholders about the government interventions; receive and respond to enquiries and complaints; register and license entities; manage ongoing registration/licensing process; monitor and enforce compliance of regulated entities’ practices, processes and performance; assess the performance of the government intervention; and review the objectives of the government intervention.

In the United Kingdom, in response to the 2005 Hampton Review, a statutory Regulator’s Compliance Code has been developed to encourage proportionate and flexible enforcement by regulators so as to minimise the regulatory impost.
· The Code emphasises the quality of communication about regulatory activities and legal requirements on regulated entities, and information requirements. Where two or more regulators require the same information from the same regulated entity they should share data where this is practicable, beneficial and cost effective. 

· Regulators are required to ensure that risk assessment precedes and informs all aspects of their approaches to regulatory activity. They are also required to enable inspectors and enforcement officers to interpret and apply regulatory requirements and enforcement policies fairly and consistently.

	Sources: ANAO (2007); BERR (UK) (2007); Consumer Affairs Victoria (2008); NSW Better Regulation Office (2008); Queensland Ombudsman (2009).

	

	


To help deal with such problems, some guides — such as the ANAO’s and the Queensland Ombudsman’s (box H.

 SEQ Box \* ARABIC 3) — have used case studies to illustrate regulator practices that reflect the principles. In the United Kingdom, the National Audit Office in a recent initiative has developed guidance to implement the Hampton Review principles for national regulators and to assist the spread of good practice in the regulatory community. This guidance includes a set of high level criteria and positive ‘symptoms’ or indicators that assist the understanding of, and compliance with, the principles (box 
H.4).

The provision of such guidance on best practice can be useful, and may augment regulators’ own knowledge bases, although the extent to which best practice principles are reflected in regulator practices will continue to depend at least in part on the incentives regulators face to adopt such practices.

Reviewing regulators

Improvements in regulator practices and performance can come about directly or indirectly through reviews and studies. 

Benchmarking studies

Benchmarking studies (appendix F) can be used to compare aspects of regulation and regulator performance and practices either across different regulatory regimes and/or across jurisdictions for one or more regulatory regimes. 

The Commission has completed two benchmarking studies on aspects of regulations and regulatory practice across a range of regulatory regimes and across Australian jurisdictions. One examined indicators of the quantity and quality of regulation; the other examined differences in registration costs and processing times for applications to different regulators (box 
H.5). 
It has also undertaken three field-specific studies — benchmarking some aspects of the regulations and regulator performance and practice in the areas of food safety, OHS, and planning, zoning and development assessments. These have considered a variety of differences in the regulatory requirements as well as administration and enforcement in those fields (box 
H.5). 
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Guiding regulators’ use of best practice principles:
an approach in the United Kingdom

	In implementing the Hampton Review’s set of ten principles for best practice in regulatory inspection and enforcement, the United Kingdom National Audit Office prepared guidance for the use of these principles, in a review of five major regulators. The essence of the guidance is a small set of ‘high level questions’ to guide the thinking of the review team, and ‘positive symptoms’ which aim to guide reviewers in what to look for.

As an example, one of the Hampton Review principles is that:

Business should not have to give unnecessary information, nor give the same piece of information twice 

For this principle, the ‘high level questions’ are:

· Is there a clear, genuine purpose for information that is collected and do the benefits justify the costs?

· Are processes in place to make it as easy as possible for businesses to complete forms?

· Has data-sharing with other organisations been explored?

· Has the organisation made use of IT to streamline data-submission processes?

The ‘positive symptoms’ for the principle are:

· The purpose of the data collection is clear and understood by businesses and used when information is not available from existing sources

· Forms, data requests and record-keeping requirements are clear and targeted and risk-assessment is used to determine the level of information required

· Forms are simple and easy to navigate and include guidance on completion and contact details for further help

· Illustrative examples of record-keeping are developed to ensure businesses do not over-implement legal requirements

· Forms, data requests and record-keeping requirements are regularly reviewed, with feedback sought from businesses on the time taken for completion

· The process for design of forms and data collection is based on cost-benefit analysis, internal challenge (e.g. a gatekeeper) and consultation with businesses

· There is little or no duplication of data requests in the regulator’s forms

· Businesses are asked to update information as infrequently as possible

· Where possible, data is collected in the form that businesses do themselves

· The regulator makes good use of IT solutions in data-collection and provides alternatives to paper forms.

	Source: NAO (UK) (2008b).
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	Box H.5
The Commission’s performance benchmarking program

	Since April 2007, the Commission has completed the following five regulatory benchmarking studies in specific areas nominated by the Council of Australian Governments (COAG).
· Quantity and quality of regulation (PC 2008a) — examined indicators of the stock and flow of regulation and regulatory activities, and quality indicators for a range of regulatory processes, across all levels of government. The study highlighted the diversity across jurisdictions in the quantity and quality of regulation, reflecting inherent differences (such as in business structures and industry intensity) as well as different approaches to regulation.

· Food safety (PC 2009b) — compared the systems for food regulation across Australia and New Zealand. Considerable differences in regulatory approaches, interpretation and enforcement were found between jurisdictions — particularly in those areas not covered by the model food legislation (such as standards implementation and primary production requirements).

· Occupational health and safety (PC 2010a) — compared the occupational health and safety regulatory systems of the Commonwealth and state and territory governments. The study found a number of differences in regulations themselves (such as record keeping and risk management, worker consultation, participation and representation, and for workplace hazards including psychosocial hazards and asbestos) and in the enforcement approach adopted by regulators.

· Planning, zoning and development assessments (PC 2011c) — assessed how state and territory governments’ planning and zoning systems impact on business compliance costs, competition and the overall efficiency and effectiveness of the functioning of cities. The study revealed considerable variation in how effectively different governments are dealing with planning and zoning issues and pointed to leading practices that could yield significant gains if extended more widely.

· Costs of business registrations (PC 2008b) — estimated the compliance costs for business in obtaining a range of registrations required by the Australian, state, territory and selected local governments, and in contrast to the other four studies it found limited differences in registration costs and processing times for applications.

	

	


A limitation of benchmarking studies is that, while they can enable the identification of ‘leading practices’ in one field, these will not necessarily constitute best practice, nor translate well into other fields. Nonetheless, benchmarking reports provide a means of diffusing information on various approaches and their effects, and can provide a more solid information base for considering whether further research or reform is warranted.
Benchmarking regulator behaviour specifically can also be useful, particularly where this can be linked to outcomes such as compliance costs and compliance rates. Such studies could compare regulators across one sector or regime or, where appropriate, more broadly. This may help identify low cost approaches to enforcing and managing regulatory systems. Aspects that could be compared include: resourcing levels; information requirements and how information is collected; education and assistance to increase compliance; assessment of risk and how these assessments feed into monitoring, administration and enforcement practices; fee basis (cost recovery or other); level and nature of coordination and cooperation with other regulators; experience and skill levels of inspector and other regulatory staff; and any powers the regulator may have to respond flexibly according to the risk posed by a particular business type or even, for example by reducing the number of inspections of low-risk businesses. Such review work may inform the development of better institutional models for the efficient delivery of that regulation. Different organisational models, such as ‘super-regulators’ (so that business deals with just one regulator instead of several), or regulator independence, could also be benchmarked to help identify potential gains in efficiency or effectiveness. 

Regulator-specific reviews

Regulator practices can also be examined and potentially improved through reviews of specific regulators, either on their own or in conjunction with a review of a particular field of regulation. Such targeted reviews may provide a better opportunity to address the institutional and governance arrangements for effective regulation.

Many Productivity Commission public inquiries have addressed aspects of the practices of specific regulators as part of their consideration of a particular field of regulations, through what have essentially been in-depth reviews (appendix C). As well as being able to examine the practices of particular regulators, in-depth reviews of industry sectors or regulatory fields are the type of review exercise best suited to considering the wider matters of whether regulators should be amalgamated or the appropriate level of government at which enforcement should occur, and these matters have been considered in a number of Commission studies of this kind (PC 2009b; 2010a; 2011c). 
Outside the Commission, other regulator-specific reviews include the independent compliance and enforcement review of the Victorian EPA undertaken in 2010 (box  
H.2). This made recommendations in the areas of: compliance monitoring and enforcement effort, and the adoption of a risk-based and responsive regulatory model; ensuring transparency about decisions and clarity on the EPA’s role and its approach to regulation; and building staff expertise and knowledge.

The Commission’s suite of reports on regulatory burdens has also provided some scope to consider the practices of specific regulators and, where appropriate, related recommendations. However, as primarily complaints driven exercises, such reviews are not ideal for considering regulator performance in a more systematic way.

Regulatory bodies may also be subject to performance audits by the ANAO or equivalent bodies in other jurisdictions outside the Commonwealth. These may, in investigating the performance of regulators, also examine what processes the regulator has in place. Past performance audits have identified scope for improvement in areas such as systematically applying risk management procedures to address administrative cost effectiveness; measuring and reporting regulatory performance; ensuring consistency in decision making; documenting key operational and regulatory decisions; planning and implementing compliance monitoring programs; and managing enforcement actions (ANAO 2007).
Oversight mechanisms

Oversight mechanisms aim to better align regulator behaviour with good practice by influencing regulators’ choices as to the types of approaches they adopt. Figure 
H.2 illustrates the links between regulator practice — which is key to cost-effective administration of regulation — and regulatory oversight. Oversight mechanisms can provide guidance and incentives for regulators in relation to their administrative practices. They can also influence the regulator feedback mechanisms, which in turn may inform policy and the need for regulatory reform. 
Figure H.2
Regulator practice and oversight within the regulatory policy framework a
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a(While in this figure regulator oversight is the responsibility of the policy agency, this might not always be the case, especially where the administration and policy-making functions reside within the single entity.

Regulation Taskforce recommendations

The Regulation Taskforce (2006) recommended several measures with the aim of ensuring good performance by regulators, including achieving a more balanced approach to risk. In the Taskforce’s analysis, many of the problems perceived about regulator behaviour, including excessive risk aversion, reflect the incentives regulators face.
The Taskforce’s recommendations were directed to three broad areas: clarifying policy intent; sharpening regulator accountability, through expanded performance reporting and strengthened review and appeal mechanisms; and improving communication and interaction with business (table 
H.1). (The Taskforce also made specific recommendations on some of these matters in relation to ASIC and APRA — box 
H.6.) 

Table H.

 SEQ Table \* ARABIC 1
Regulation Taskforce recommendations to ensure good performance by regulators
	Recommendations

	7.14:
	Legislation should provide clear guidance to regulators about policy objectives, as well as the principles they should follow in pursuing them. Guidance should be explicit about what balance is required, where trade-offs in objectives exist, and the need for risk-based implementation strategies.

	7.15:
	Responsible ministers should highlight those elements referred to in recommendation 7.14 in parliamentary second reading speeches and in the Statements of Expectations that are to be developed following the Uhrig Report.a

	7.16:
	Regulators should develop a wider range of performance indicators for annual reporting 

	7.17:  
	Regulators without mechanisms for internally reviewing decisions should establish them. 

	7.18:
	There should be provision for merit review of any administrative decisions that can significantly affect the interests of individuals or enterprises.

	7.19:
	Regulators should issue protocols on their public consultation procedures. These would need to be consistent with a whole-of-government policy.

	7.20:
	A standing consultative body comprising senior stakeholder representatives should be established for each regulator whose decisions can have significant impacts on business and other sections of the community.

	7.21:
	In consultation with stakeholders, each regulator should develop a code of conduct covering the key areas of interaction with regulated entities.

	7.22:
	Regulators should in general appoint ‘relationship managers’ to facilitate cost-effective interaction with businesses they have frequent dealings with.

	7.23:
	Appointees to regulatory agencies should include a mix of people with experience directly related to the activities being regulated.


a The Statement of Expectations is a measure proposed by the 2003 Review of Corporate Governance of Statutory Authorities and Office Holders (Uhrig review) to improve the governance of Commonwealth portfolio bodies.

Source: Regulation Taskforce (2006).
The recommendations were accepted in general terms by the Australian Government, although their implementation has not been systematically monitored, nor their effectiveness evaluated. From regulators’ websites and other publicly available information, the Commission has identified a number of developments that broadly align with the recommendations, but there remains uncertainty as to how extensively and effectively they have been implemented. 
Regarding recommendations 7.14 and 7.15, for example, the Taskforce had intended that relevant legislation and Ministerial ‘Statements of Expectation’ for regulators provide direction on what balance is required in addressing trade-offs in policy objectives, such as the goal of reducing risk and the goal of lessening compliance burdens. While the Government in its final response to the Taskforce’s report said that it agreed to these recommendations and indicated that Statements of Expectations and second reading speeches would need to ‘highlight policy objectives of legislation’, the response did not discuss whether the balance required in addressing trade-offs between objectives would also need to be addressed (Australian Government 2006, p. 82). A number of Statements of Expectation have addressed these matters, but not all regulators appear to have been provided with the necessary guidance. A lack of guidance can leave regulators needing to deal with multiple and potentially conflicting objectives in the relevant legislation. (This issue was again raised recently in the Commission’s 2011 report Australia’s Urban Water Sector (PC 2011f). The report gave as an example the legislative requirement on the Queensland Competition Authority to have regard to a total of 18 matters when making a price determination.)
In framing recommendation 7.16, the Taskforce had envisaged that regulators would be required to develop Key Performance Indicators (or ‘KPIs’) covering their: contribution to relevant policy objectives; efforts to lessen compliance cost burdens; and compliance with their Statements of Intent, Regulation Impact Statement requirements, and consultation and other best practice requirements. In its response to the Taskforce’s report, the Australian Government (2006) indicated that it agreed with the recommendation and would ask (what is now) the Office of Best Practice Regulation (OBPR) to review the current suite of Regulatory Performance Indicators (RPIs). The RPIs relate to the regulation development and review processes, rather than the performance of regulators. The OBPR (2009) reported in its 2008-09 annual report against the indicators for those departments and agencies that were required to prepare a RIS in that year, although it has since ceased reporting against them. Meanwhile, while regulators’ KPIs vary, a number examined by the Commission do address administrative compliance costs, for example those related to the timeliness of administrative decision-making and subsequent communication with affected stakeholders. 
There also appears to be wide use of formal consultation mechanisms, including standing committees, in line with recommendation 7.20. More generally, a number of regulators have taken steps to engage business to identify and address regulatory burdens. For example, in December 2007 the Therapeutic Goods Administration convened an industry consultation workshop that identified key elements of what is now a program of business process reforms for prescription medicines. And as noted in box 
H.6, in 2008, ASIC commissioned a survey of its business and other stakeholders, the results of which have been used to help guide changes to its practices. 
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	Box H.6 COMMENTS  \* MERGEFORMAT 
Regulation Taskforce recommendations on guidance 
for ASIC and APRA

	The performance of ASIC and APRA — the two main regulators in the corporate and financial field — was a focus of concern in business submissions to the Regulation Taskforce. While the Taskforce recognised the good work of these regulators, it also saw scope for improvement. Among other reforms, the Taskforce’s report included some specific recommendations for oversight mechanisms for these regulators. The recommendations on policy guidance were a follows. 

· The Treasurer’s Statement of Expectations should provide specific guidance to ASIC and APRA about the appropriate balance between pursing safety and investor protection, and market efficiency. (Recommendation 5.1)
· APRA and ASIC, in consultation with the Australian Government, should develop additional performance indicators to measure the outcomes they achieve, having regard to all their respective statutory objectives, including efficiency and business costs. These indicators should be developed in the context of the Statements of Expectations received from the Treasurer. (Recommendation 5.2)

Both the Treasurer’s Statement of Expectation to APRA and APRA’s Statement of Intent offered some guidance in relation to the trade-offs APRA faces. As expressed in APRA’s most recent annual report: ‘prudential regulation should not pursue a ‘zero failure’ objective. Rather, the objective is to maintain a low incidence of failure of supervised institutions while not impeding continued improvements in efficiency or hindering competition.’ (APRA 2011, p. 78).

In relation to ASIC, the Treasurer’s Statement of Expectation recognised the trade-offs in different statutory objectives, though gave less explicit guidance as to how this should be managed. However, ASIC has carried through a consideration of the commercial impact of its regulatory decisions in, for example, its internal guidance on using its discretionary powers to grant relief from the provisions of the Corporations Act and other industry regulation (ASIC 2009). 

ASIC also commissioned a stakeholder survey in 2008 (Allen Consulting Group 2008) in part to guide the development of additional performance indicators, and the results of this survey have been used to inform developments such as the setting of business compliance cost reduction targets, increasing online interaction, and administering the law to enhance commercial certainty. This followed the earlier publication of Better Regulation: ASIC Initiatives (ASIC 2006), which indicated a number of initiatives then in train or intended. ASIC’s current Key Performance Indicators emphasise timeliness in providing guidance and the use of risk-based surveillance in certain areas of enforcement (ASIC 2011). 

	Sources: Allen Consulting Group (2008); APRA (2011); ASIC (2006; 2009 and 2011); Costello (2007); Regulation Taskforce (2006).

	

	


Some other mechanisms 

A number of other approaches to regulator oversight and regulatory improvement have been adopted or suggested.

Developments in the United Kingdom, which include a (mandatory) Regulators’ Compliance Code, appear among the more ambitious. The Code is a statutory measure (box 
H.4), and any departure from the Code must be properly reasoned and based on material evidence. Regulators are required to measure (and to report publicly on) their performance under the Code, including their costs to regulated entities. The Government’s policy for managing the regulatory stock also includes plans to introduce legislation imposing sunset clauses on statutory regulators, requiring regular, cyclical review of their work and allowing Parliament to vote on abolition, merger, reform or retention of the regulator according to a set timetable.

In Canada, the wide-ranging Cabinet Directive on Streamlining Regulation addresses each stage of the regulatory cycle — from design, to implementation and enforcement, to evaluation. The Directive requires federal departments or agencies to minimise complexity and duplication between their own requirements and similar or related regulatory requirements of other federal departments and agencies or provincial/territory governments. This is intended to be achieved federally through service-oriented approaches such as ‘single-window’ service delivery, and across jurisdictions through arrangements such as the mutual recognition of requirements and consistency in reporting requirements. In addition, the Directive requires that federal departments and agencies responsible for regulation:

· publish service standards, including timelines for approval processes set out in regulations, and identify requirements for approval processes 

· ensure that adequate resources and skills are available to undertake regulatory responsibilities, develop regulatory plans and priorities for the coming year(s), and report publicly on plans, priorities, performance, and regulatory review in accordance with Treasury Board guidelines (TBCS 2011; appendix K).

In Victoria, the Victorian Competition and Efficiency Commission (VCEC), in its draft report into the State’s regulatory framework (VCEC 2011a), identified several shortcomings in the administration of regulation. These included problems related to the complexity of regulations and processes, the cumulative load from multiple overlapping regulators or duplication in the areas of information collection, reporting and audit requirements, and ineffective enforcement. 
Among other reform options, VCEC saw merit in having a robust performance assessment framework for regulators, and that a first step towards this goal could be the development of a framework that allows all regulators to measure their administrative, compliance and enforcement activities against ‘good practice’. VCEC considered that the Better Business Regulation guide developed by the Victorian Department of Justice and the United Kingdom’s Hampton implementation reviews could provide useful starting points.
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