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Lessons from past reviews of regulation
	Key points


	· Statutory reviews embedded in legislation can be useful where there is significant uncertainty about the efficiency or effectiveness of regulation. 

· Post implementation reviews are an important ‘failsafe’ mechanism for regulation that avoids the regulation impact statement process. They have been growing in number, raising issues about expectations and how they are conducted.
· Red tape targets appear to have had some influence as a means of raising awareness of compliance costs. Some jurisdictions have reported substantial savings in such costs, but businesses have been sceptical.
· ‘One-in one-out’ rules and regulatory budgets may have superficial appeal, but can have perverse effects.

· Public stocktakes are effective in identifying areas in need of reform, including reforms that can be taken-up immediately and some that require in-depth review.

· Principles-based reviews can be excellent screening mechanisms to identify unduly restrictive regulations, with proof of the net public benefit required to keep the restriction.

· In-depth reviews and, to a lesser extent, benchmarking exercises are designed explicitly to identify alternative reform options. When targeted and undertaken well, these can be highly effective in driving reform.

· Some common themes for good design of the different approaches have emerged. 

· Governance is fundamental to the effectiveness of all approaches. Independence of the review body has been important for in-depth reviews and public stocktakes, but also in statutory and principles-based reviews.

· Good consultation and engagement with business and other major stakeholders is essential for most approaches.

· In-depth reviews are best suited to provide the evidence base for the ‘big reforms’, which address major areas of regulation or interactions between regulations.

· Reform is more likely where the incentives for policy agencies, regulators, business and the community are aligned.  

· It is essential to prioritise in-depth reviews and benchmarking. Ensuring the review effort is proportionate to the expected benefits is also necessary for principles-based reviews and sunsetting.

	

	


Chapter 3 described a number of approaches that have been used to manage different aspects of the stock of regulation in Australia and other countries. This chapter considers in greater detail the lessons arising from the application of the various approaches to reforming regulation — either as part of a continuous improvement approach, or for identifying and reforming specific regulations. The approaches are assessed against the four broad criteria set out in chapter 1: the ability to identify areas requiring reform; identification of options for improvement or more substantial reform; the influence of the approach in promoting the desired changes; and the overall cost‑effectiveness of the approach.
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Different approaches target different burdens

The approaches discussed in chapter 3 differ in the types of regulatory impacts and in the scope of the regulations they examine. 
Some approaches are comprehensive in that they consider the full range of benefits and costs resulting from a regulation, while others focus on a subset of the impacts. As discussed in chapter 2, regulation reform aims to reduce the costs of regulation and/or enhance the benefits through reducing: 

· administration costs for government, some of which are passed onto business in the form of fees and charges

· paperwork and other administrative costs to business, and more substantive compliance costs such as training and investing in systems and capital in order to comply with requirements

· distortions to resource allocation, investment and innovation that result in economic costs, which are ‘opportunity costs’ to business in terms of lost profits, their workers in terms of lost wages, and consumers in the form of unrealised consumption opportunities

· broader ‘opportunity costs’ for the community arising from non-economic distortions, and opportunity costs of benefits forgone if the regulation does not achieve the intended welfare enhancing objectives.

The most comprehensive approaches to reviewing regulation examine all of these sources of cost as well as the benefits the regulation achieves. This level of analysis allows the appropriateness of the regulation to be assessed — that is, whether it is the best way to address a problem or pursue an objective and that the benefits of the regulation justify the costs it imposes. The Commission’s review of the chemicals and plastics industry (PC 2008c) is one example. 

Some approaches take the benefits of achieving the objectives as given and focus on assessing whether the regulation is the most cost-effective way of achieving the desired outcome(s). This has been the case for some reviews embedded in legislation, such as for the wheat export marketing arrangements (PC 2010f). 

Other approaches merely seek to lower the compliance costs to business of the current regulation. The red tape reduction targets, that many Australian jurisdictions have implemented, are a good example of these more ‘shallow’ approaches.

Approaches can also be quite narrowly focused on a specific regulation, look at all regulation related to a particular industry or issue, or be very general where all or most industries and regulations are ‘within scope’ for the review. A review may cover all the regulation impacting on a sector, such as the Wallis and Campbell inquiries into the financial sector (Campbell 1981, Wallis et. al. 1997), or all the regulation impacting on a number of industries or sectors, as with the 2006 economy-wide stocktake review (Regulation Taskforce 2006). Alternatively, a review may cover only a specific regulation or set of regulations, such as the benchmarking exercise for occupational health and safety (OHS) regulation (PC 2010a). 
Australian Government reviews are generally limited to Commonwealth regulations. The Council of Australian Governments (COAG) provides the opportunity for the regulations in multiple jurisdictions to be ‘in-scope’ for a review. This is particularly important where there is overlap in regulatory responsibilities or where businesses operate across borders.
Table 
4.1 summarises the various approaches according to their comprehensiveness and scope of analysis. As can be seen from the table, there tends to be a trade-off between the comprehensiveness of the approach in terms of impacts examined and the scope of the approach in terms of regulations considered.
The three broad approaches to identifying areas for regulation reform discussed in chapter 3 — stock management, programmed reviews and ad hoc reviews — have various strengths and weaknesses that provide a guide to their most appropriate application. The following sections discuss how well each of the three broad approaches perform in relation to: 

· discovering (priority) areas for improvement and reform

· developing options for improvement or more substantial reform

· building support and momentum for implementing improvements or reform.

Table 4.
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Approaches to identifying reforms to the stock of regulation

By their comprehensiveness and scope
	
	Comprehensiveness 
	Scope 

	‘In-depth’ reviews
	Able to examine the objectives of the regulation and apply a benefit-cost test
	Usually limited to a specific industry or sector; can look at interactions among regulations and with other interventions

	Embedded statutory reviews
	May examine the objectives, or be limited to cost-effectiveness of approaches
	Usually limited to the specific legislation in which the review requirement is embedded

	Post implementation reviews
	May examine the objectives of the regulation and apply a benefit-cost test, but extent to which this occurs depends on whether mandated 
	Usually limited to the specific legislation under review

	Public stocktakes
	Usually focus on compliance costs for business
	Economy-wide or sectoral. Encompasses all regulations that impose costs, including the interaction of regulations

	In-principle reviews
	Depends on the principle used — generally include a public interest (benefit-cost) test
	Potentially broad – screened according to relevance to the principle

	Benchmarking
	Varies with what is being benchmarked — regular benchmarking is usually tightly focused on a specific set of costs
	Regular benchmarking is usually at an economy wide level

Intra-national benchmarking is usually targetted

	Red tape reduction targets
	Usually limited to administrative costs to business; some include substantive compliance costs
	Wide coverage of business and not-for-profit organisations. Some include government administration costs

	Internal stocktakes
	Usually limited to redundant regulation, but could be wider depending on principles used for screening
	Can be limited to a single agency’s regulation, selected agencies or a jurisdiction

	Regulatory budgets
	Limited to administrative costs to business and in some cases government
	Would depend on the agency making new regulation

	‘One-in one-out’ rules
	Uncertain – do not explicitly consider regulatory burden
	Would depend on the agency making new regulation

	Other stock-flow linkage rules 
	Potential to examine all regulation related to new regulation
	Focus on an area of regulation often related to new regulation

	Regulator practice
	Mainly administration costs within the regulator’s administrative powers. Can flag need for review
	Businesses and not-for-profit organisations in the sector or activity regulated 


Some potential ‘pitfalls’ or unintended outcomes that could arise with some approaches are raised along the way. The lessons learned from the applications are set out at the end of each section. The final section of this chapter (section 4.5) examines the cost effectiveness of each approach. (More detailed analysis is provided in appendixes B to H.)
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Stock management approaches
The main stock management approaches — regulator-based reforms, stock-flow linkage rules, and red tape targets — are tools used to achieve ongoing improvement. Hence, as a class, they identify opportunities for incremental improvement rather than important new areas for reform. While often wide in scope in terms of regulations covered, these approaches tend to be quite narrow in the range of reform impacts considered, with most focusing on reducing compliance costs for business. These ongoing improvements nevertheless add up, and can make a considerable difference to the overall burden of regulation. 

Regulator based reforms 
Alongside the RIS and other requirements, the actions of regulators — the bodies charged with administering and enforcing regulation — can also influence the stock of regulation. Because regulators engage regularly with the businesses they regulate, they have considerable opportunity to identify areas of regulation where reform might be required. This can be a valuable source of information that can feed into review and reform priorities. Regulators’ primary role, however, is to administer the regulation. 

The adoption of leading practices by regulators can make regulation more effective, enabling greater realisation of its underlying objective, or can reduce the costs of attaining a particular level of compliance. By contrast, poor regulator practices can discourage compliance, waste government resources and/or add to business costs and delays. Even where new or reformed regulation is appropriate and well designed, poor enforcement practices can risk rendering it ineffective, or unduly burdensome, or both.

As noted in chapter 3, while administration and enforcement practices will rightly vary depending on matters including the nature of the regulations being administered and the characteristics of the business being regulated, there is increasingly broad agreement on principles for good practice. These address matters such as: streamlining of reporting requirements on business; risk-based monitoring and enforcement strategies; mechanisms to address consistency in legislative interpretation; graduated responses to regulatory breaches; and clear and timely communication with business. 

While there are many examples of regulators adopting more efficient and less costly practices at different times, the problem of regulator practices adding unduly to regulatory burdens has been raised in submissions to several studies (for example, Regulation Taskforce 2006; PC2008e; PC2009a; PC2009c). In comments to the Regulation Taskforce (2006), for instance, the Business Council of Australia said:

In addition to the contribution to the compliance burden made by legislation itself, the approach adopted by the regulators and enforcers of legislation can add considerable compliance costs. In particular, compliance costs can be unnecessarily high where there is a lack of delineation between the roles of regulators, a lack of clarity over their powers, confusion over their objectives in exercising those powers and a lack of coordination between regulators. The attitude of the regulator to the industry under regulation also has a major impact on compliance costs. (p. 159)

Participants in this study have made similar remarks (box 
4.1), and a recent survey of CEO attitudes in Australia has also raised some concerns (AIG 2011). 

That said, regulators’ capacity to fine tune requirements or adopt better practices is limited to those aspects of the administration and enforcement of the regulation over which they have discretion. It is difficult to generalise as to how significant these discretions are. On the one hand, businesses continue to report that a high share of what they perceive as unnecessary compliance costs are the result of the way regulators interpret and enforce the regulation. On the other hand, the actual scope for regulators to reduce compliance costs may be constrained by their own legislative framework or broader governance arrangements. The areas of discretion vary across regulators, and the scope to reduce compliance burdens in these areas will depend on the nature of the regulation as well as the quality of existing administrative practice. 

In its report, the Regulation Taskforce (2006) also noted that many of the underlying problems perceived about regulator behaviour in fact reflect the incentives regulators face:

… what seems clear is that the actions and attitudes of regulators, like those of business, are shaped by the incentives they face as well as the requirements placed on them. For example, the risk aversion exhibited by regulators, which business groups rightly see as a root cause of many of the problems they experience, is to be expected in an environment where any adverse event within the regulator’s field of influence is held up publicly as a ‘failure’, while any beneficial impacts on market performance that a regulator may have are not directly observable and go unremarked. (p. 159)

Do not delete this return as it gives space between the box and what precedes it.
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Participants’ views on the costs imposed by regulators

	Department of Innovation, Industry, Science and Research

According to industry information gathered by DIISR [Department of Innovation, Industry, Science and Research] to inform its submission to the 2008 TGA [Therapeutic Goods Administration] consultation, Use of Third Party Conformity Assessment Bodies for Medical Devices Manufactured in Australia, assessment in larger markets … is often quicker at around 90 days versus around nine months in Australia; and cheaper at around AUD 5000 for the European market versus around AUD 100,000 in Australia. (sub. 6, p. 16)

WSP Group

… a regulated business will have to work out how to comply with multiple compliance regimes administered by a single government department or regulator. Often, the business will be issued with multiple ‘compliance control instruments’ such as licences, registration notices, etc. (sub. 1, p. 2)

Property Council of Australia

… the subsequent high-level commitment by the Council of Australian Governments (COAG) to regulatory reform and removing administrative burdens on business has failed to filter down to regulators. (sub. 7, p. 3)

In addition, the Council also noted that:

Regulator stringency is usually too high. Even when regulation is legitimately needed, it is often applied too broadly, and captures businesses which weren’t the intended target… (p. 6)

Australian Chamber of Commerce and Industry

Even where the policy at the Departmental level is sound, the implementation by the regulator has not been in line with the policy intent of achieving efficiency. The APVMA [Australian Pesticides and Veterinary Medicines Authority] appears to be looking at efficiency solely in terms of cost savings for the regulator and not for industry. (sub. 4, attachment, p. 8)

Accord Australasia

Australian regulatory agencies also appear to escape the level of parliamentary and departmental financial and performance scrutiny that is applied to budget-funded agencies. Industry believes that this is due in part to the fact that Australian regulatory agencies are fully cost-recovered. (sub 8, p. 7)

Australian Services Roundtable

Greater efforts to fight regulatory myths, creep and myopia that result in regulations being implemented beyond the extent of the original policy intent, covering an increasing volume of businesses and business operations and failing to recognise opportunities for business co-option into policy implementation in ways that enhance the operation of markets, and deliver policy outcomes at lower cost for business and government. (sub. 9, p. 2)

	

	


To address such incentives, the Taskforce recommended several oversight mechanisms with the aim of ensuring good performance by regulators, including achieving a more balanced approach to risk. The recommendations — which were accepted by the Australian Government — covered the areas of: clarifying policy intent; accountability; transparency; and communication and interaction with business. While there have been some developments in line with the recommendations, their implementation has not been systematically monitored; nor has their effectiveness been evaluated (appendix H). Thus, it is difficult to gauge to what extent the previously identified problems with regulator performance have been addressed or the extent of potential gains from further reform in this area.

Stock-flow linkage rules
Stock-flow linkage rules comprise requirements that make the introduction of new regulation conditional on an assessment of, and changes to, the stock. The rationale for these types of rules is that policy makers need ongoing disciplines if they are to exploit opportunities to reduce compliance costs or other burdens. However, depending on their form, they can be expensive to implement and pose risks. For example, with the exception of the United Kingdom (see below), the lack of adoption of ‘one-in one-out’ rules and regulatory budgets around the world confirms that, while superficially appealing, in practice these approaches are difficult to implement as an effective stock management tool. 
The ‘one-in one-out’ rule requires the identification of regulations that can be fully removed. While removing largely redundant regulation (the most likely target for agencies) can be useful housekeeping, it is less likely to deliver substantive reductions in compliance costs for business. That is, it may not focus attention on areas of regulation that need improvement rather than removal. Versions of ‘one-in one-out’ that focus on ‘offsets’ in compliance costs (or a proxy such as the removal of ‘must do’ provisions (see chapter 3)), if audited, could overcome this. The UK has adopted a variant of the ’one-in one-out’ rule which requires offsetting compliance cost reductions. This is reported to be achieving reforms to the stock of regulation, although the magnitude remains unclear at this stage. The main effect, thus far, seems to have been a reduction in new regulation being proposed (appendix K).
The strong version of regulatory budgets fixes the total compliance costs a government or agency can impose on business. Estimating this cost, and then imposing a lower budget target has strong overlaps with red tape targets. The ‘soft’ version of regulatory budgets requires new costs to be offsets by reductions in existing costs. Such budget rules can provide a stimulus for departments to invest in identifying areas for reform so they can to meet the budget requirements when they introduce new regulation. The rules need to be binding to provide the incentives to make such investments. For example, the voluntary offsets introduced by the Australian Government as a form of ‘one-in one-out’ rule have led to relatively few commitments for offsets. Nevertheless, there have been examples of useful actions to reduce compliance costs as a result of the arrangement (Department of Finance and Deregulation, sub. DR11, pp. 3-4). 
Binding stock-flow linkage rules that require an offset within the same regulatory area can introduce perverse incentives. This could include ‘hoarding’ redundant regulation as trading coin or delaying beneficial changes in order to meet future obligations under these rules. They may also cut into new regulation with a net benefit, if an agency already minimises compliance costs. Hence there would be a need for some flexibility in application — such as allowing trade-offs across agencies. However, this would introduce complexity in administration that itself would undermine effectiveness. 
Finding 4.
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Regulatory budgets and ‘one-in one-out’ rules have superficial appeal, but could have perverse effects. On balance, the disadvantages appear to outweigh the advantages. It would be important to assess the effectiveness of the current United Kingdom scheme before pursuing similar approaches. 

The appeal of a stock-flow linkage rule is that it forces a consideration of the existing stock of regulation at the time when new regulation is contemplated. It is clearly desirable to encourage agencies to look for ways to streamline and combine regulation so that the objectives of old and new regulation can be achieved without increasing the compliance burden on business. 
A more flexible stock-flow rule is the requirement in the RIS that existing regulation be taken into consideration in the development of the regulatory proposal. But this appears to be limited to issues of duplication and overlap rather than used as an opportunity to streamline or reform related regulation. The ‘offset’ arrangement, in contrast, can seek savings from any area of the agencies portfolio, but only on an ad hoc basis. But the voluntary nature of the arrangement imposes little discipline on agencies to examine the accumulation in compliance costs that they are imposing on business. There is, however, potential to strengthen the examination of related regulation as part of the RIS. But this could stretch capabilities at an individual agency level. 
Finding 4.
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The regulatory offset approach adopted by the Department of Finance and Deregulation appears to have brought some benefits without the downside risks of a more rigid requirement.

Finding 4.
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The existing RIS requirement to examine related regulation can provide a timely opportunity to find offsetting compliance cost savings that are more readily locatable. It would be hard to extend this provision to unrelated sources of regulatory burden, but the current provisions could be more rigorously enforced.

Red tape reduction targets

Red tape reduction targets generally focus on reducing paperwork or administrative compliance costs. They have expanded in some applications to include more substantive compliance costs.
A number of different strategies have been used to identify the sources of savings. These include:

· compliance cost audits — major exercises to identify excess compliance costs through complaints-based or analytical methods. These have the advantage of allowing appropriate targets to be set, particularly across agencies. They are, however, usually very expensive exercises to undertake
· expert panels — made up of business representatives, panels can be a cost-effective approach to identifying the areas of regulation where savings can be made relatively easily
· internal stocktakes — conducted by the department or a central agency, the effectiveness of the approach depends on the quality of the screening tool used and the rigour of its application. They can be a relatively cost-effective way to identify savings, but require that the departments have the incentives and skills for thorough analysis.
Savings are relatively easy to identify where little attention has been paid to the compliance costs of regulation, so there is a lot of ‘low hanging fruit’. As previously noted, over time, as greater attention is paid to reducing the compliance costs in existing regulation and when introducing new regulation, savings become much harder to find. Sticking to high risks forces agencies to make cuts in requirements such as reporting or audits that could undermine the effectiveness of the regulation. 
The quantification of savings is integral to the red tape target approach — to provide a discipline on agencies. The estimation of savings also imposes greater rigour on the analysis of the impact of a regulation on compliance costs. These estimates could be made in terms of the dollars of compliance costs saved, a reduction in the number of ‘must comply’ provisions (as in British Columbia), or other measures of burden. Publication of estimates allows businesses to scrutinise the changes to confirm the stated savings are real and that they are likely to be, or have been, achieved. 
One concern with red tape targets is that the substantial claimed cost savings are not reflected in surveys of business perceptions of the costs of regulation. For example, the UK’s National Audit Office (NAO 2011), which conducted a series of perceptions surveys relating to the UK Government’s red tape reduction program, found that only one per cent of businesses had noted a net decrease in the regulatory burden between 2008 and 2010. Similar results were reported in the Netherlands. Despite the Government meeting its targets, the OECD (2010c) reported that business remained frustrated at ‘slow progress and the failure to tackle issues that really matter from its perspective’ (p. 34). In response, the Dutch Government has re-energised its communication programme (see appendix K). In Victoria, perceptions also failed to reflect the cost savings identified (Wallis 2011).

This gap between the claimed savings and business perceptions may reflect difficulties in measuring the costs regulation actually imposes. The cost calculators are based on the ‘average’ business, and may overestimate the costs and hence the savings for a majority of business. In addition, the estimates assume a standard set of practices and may fail to take the adjustments firms make to minimise the costs into account.  A study in the United States reports evidence that ex ante estimates of compliance costs tend to overstate the realised costs (Shapiro and Irons 2011).

Other reasons for perceptions differing from reality could include: the savings being made against a background of otherwise increasing compliance costs, so the counterfactual is a much higher burden; or the savings being greatest for new firms, or those entering in new areas (such as when they come in the form of system set‑ up) so firms have not experienced the counterfactual.
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Estimates of the savings from red tape reduction targets are usually based on proposed changes in regulatory requirements, and reflect ‘gross’ rather than ‘net’ savings. The savings actually achieved may be overstated. Involvement by business can assist in identifying costs and verifying savings.
Finding 4.
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Red tape targets can be a useful first step for jurisdictions that have not previously undertaken programs to reduce compliance costs. The potential for savings is more doubtful for jurisdictions, including the Australian Government, that have already engaged in other exercises to reduce compliance costs.

Another issue with red tape targets is that regulations could then be regarded as ‘having been reviewed’ although some of these approaches (or their application) do no more than consider administrative costs imposed on business. The need for complementary reviews is discussed in chapter 6.
Box 
4.2 sets out some ‘good design’ features of red tape reduction targets, if they are to work effectively .

Do not delete this return as it gives space between the box and what precedes it.
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Some good design features of red tape targets

	· The  targets should include the administration costs of the regulator, particularly where those costs are passed on to business in the form of fees and charges.

· Targets should take into account the previous work undertaken in reducing compliance costs, and to the extent feasible progressively expand the scope of compliance costs covered. 

· Consideration should be given to setting agency level targets, where some have more, and some less, scope to reduce costs without affecting benefits.

· A consultative process should be adopted in identifying areas for savings in compliance costs, rather than a major (and costly) costing exercise.

· Savings should be quantified and the estimates made public in a timely way. 
· The estimates should be reviewed periodically by an independent body to reduce the scope for gaming by agencies and to build public confidence. 

· Incentive payments to agencies may prove effective. These payments could be directed at strengthening the agency’s capabilities in evaluating the effects of regulation on business and the community. 

	Source: Appendix G.
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Programmed review mechanisms
Programmed reviews usually target particular regulations or, in the case of sunsetting, sets of regulations (appendix E). Sunset legislation has the widest target group (though usually limited to subordinate legislation). The Australian Government’s post implementation reviews (PIRs) apply only to legislation that has avoided or is non-compliant with the RIS process. Statutory reviews relate to the regulation they are embedded within, and may be restricted in scope to examine only a subset of the possible impacts.
Sunset legislation
Unless policy agencies utilise the opportunity to package regulation for systemic review, sunsetting can be regarded as a ‘good housekeeping’ mechanism rather than a detector of priority reforms. While good at removing redundant (usually subordinate legislation) regulation, the ability of sunset requirements to achieve deeper or more broad-based reform is constrained by their mechanistic character. Unless related regulations also fall due for sunsetting at the same time, there is generally no requirement that it also be reviewed and reformed.
Sunsetting is less likely to work well where exemption rules and rollover time limits are lax, allowing undue deferral of review. Mechanisms for delaying sunsetting are available in all jurisdictions in Australia.  
For example, New South Wales’ five-yearly sunsetting requirement has seen the postponement of substantial numbers of regulations scheduled to sunset. A report on regulatory impact assessment in New South Wales showed that, of the statutory rules that were due to sunset on 1 September 1998, 63 were repealed and 101 were retained. But for around 70 per cent of the latter, the sunsetting date had already been postponed by between three and six years (OECD 1999). Latest data indicate that this problem remains. In 2009 and 2010 the staged repeal of 51 per cent and 42 per cent of expiring regulations respectively were postponed. Similarly, a recent review of Queensland’s sunsetting provisions found that expiry of substantial numbers of instruments had been delayed over the previous decade due to the granting of extensions. However, the numbers have been falling — down from 100 extensions granted in 1998 to only 32 in 2008 suggesting that the process of regulation review may have become more well-established (Scrutiny of Legislation Committee 2010). 
A different problem may arise where the rules are too strict, or if haste provides an excuse for poor process. For example, a review of Victoria’s RIS process found (Access Economics 2010):

Despite efforts by VCEC to raise awareness of sunsetting regulations well in advance, these are often not considered soon enough because of departmental workloads and/or lack of resourcing for RIS preparation, particularly when a number of regulations are due for renewal within a defined period of time. This means that the RIS process receives little attention early on, particularly at the stage when alternative options could be considered, and RIS documents are prepared in a rush. (p. 23)
The review also found that most of the compliance savings associated with the RIS process in Victoria came from new regulations rather than re-making sunsetting regulations, despite the fact that over half of the RISs assessed were for sunsetting regulation (VCEC 2011a). 
The effectiveness of the Australian Government’s sunset legislation (set out in the Legislative Instruments Act 2003 (LIA)) would be enhanced if it were able to provide a catalyst for more systemic reviews. These reviews should cover both sunsetting and related legislation, including where appropriate, the primary legislation. This approach is potentially not just more cost-effective, but provides the opportunity to improve the quality of regulation. 

Even without systemic reviews, considerable preparation will be needed to cope with the volume of regulation. 

The Australian Government’s (2010b) Best Practice Regulation Handbook (the Handbook) requirements apply to any regulation remade due to sunsetting. A RIS is normally required where there is a significant impact on business or the not-for-profit sector. However, it is unclear whether agencies are adequately prepared to provide the level of review needed (appendix E). In other jurisdictions, there are mixed messages about how well the process works. VCEC (2011a), for example, notes that RISs for sunsetting regulations are of variable quality.

Commonwealth legislation will start sunsetting from early 2015. The number of regulations that are subject to sunset is large (6 300 primary instruments over a seven year period, with most due in the first three years). Moreover, because of the way the timing is defined for the pre 2005 stock, there are two large ‘peaks’ (in 2016 and 2018) in which much larger numbers of instruments are due to sunset (figure 
4.1).

For the Commonwealth LIA, agencies that wait until the Attorney-General tables the list of instruments due to sunset in 18 months will only have six months to review the sunsetting instruments before Parliament has to determine which instruments should continue. 

In these circumstances, justifiable concerns have been raised about the capacity of agencies, and the OBPR, to cope with the impending flow of sunsetting legislation. The 2008 review of the LIA (Australian Government 2009) reported that, with a few exceptions, relatively little had been done by agencies to prepare for sunsetting. Given the strict nature of the exclusions and deferrals, there is a risk of poor process (through inadequate review) in the rush to renew regulation. 

Figure 4.
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‘Twin peaks’: Australian Government regulations by sunset datea 
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a( Based on FLRI data at 21 October 2011 for principal instruments that are due to sunset. SLI = select legislative instruments, SR = statutory rules.
Data source: OLDP (pers. comm.; 25 November 2011). 
Business and other stakeholders need sufficient warning of sunsetting legislation and reviews to coordinate their efforts and participate effectively in consultation processes. The large volume of instruments scheduled to sunset increases the risks that many of the available resources for consultation, review and redrafting could be absorbed in undertaking less significant tasks, such as mechanically rewriting all legislation rather than focussing on issues of substance. 

For sunsetting to yield the greatest benefits, review and reform efforts will need to be prioritised towards areas expected to yield largest gains. A good place to start is  regulation that currently imposes significant costs on business and the not-for-profit sector. Identifying these priorities has to be done in a cost-effective way. One option is to draw on the framework developed for the pre-2008 internal stocktake undertaken by the Australian Government Department of Finance and Deregulation to ‘triage’ the sunsetting regulations. The classifications and proposed actions (lapse, remake without review, remake with review) could then be tested actively with business panels or more widely with the community on a ‘silence is consent’ basis. For those regulations requiring review, the level of review required and appropriate processes should be determined and reviews prioritised based on sunset dates and the time required for adequate review. 

A RIS must be completed for all re-made regulation that has a material impact on business. This could also pose considerable burdens on agencies and affected businesses. Redrafting legislation also requires significant resources. 

As mentioned, sunsetting offers the opportunity to examine related legislative instruments, including primary legislation, in a thematic or systemic review. It is through such reviews that the greatest benefits are likely to be found. While there are some provisions in the LIA to postpone sunsetting for some instruments in exceptional circumstances, there is no general provision that either allows, or provides an incentive for, packaging of related instruments. 

To support this kind of approach — and since the volume of reviews associated with sunsetting threatens to overwhelm departments and agencies, and potentially compromise best practice regulation processes — there would be advantage in amending the LIA to provide greater flexibility. (Good design features for sunset programs are set out in box 
4.3.) 
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Good design features of sunset programs

	Effective sunsetting processes need to:

· establish a clear and transparent process to manage the flow of sunsetting legislation well in advance

· make the timetable for sunsetting legislation publicly available at least 18 months prior to sunset

· enable the packaging of regulations that are overlapping or addressing similar issues even if it means bringing forward the review of some legislation due to sunset later (and vice versa)  

· implement effective filtering or ‘triage’ processes which identify which regulations (or bundles) are likely to impose high costs or have unintended consequences that warrant a more in-depth review

· engage with business and the community in the ‘triage’ assessment, and more widely in checking the proposed treatment of the regulations for sunset

· for regulators with ‘high’ impacts, provide for a review that will:

· demonstrate the case for remaking the regulation 

· examine whether alternatives could achieve the objectives at lower cost

· become the basis for a RIS for re-made or amended regulation.

	Source: Appendix E.

	

	


Recommendation 4.1

The Australian Government should amend the Legislative Instruments Act 2003 to: 

· allow more effective ‘smoothing’ of the number of pre-2005 instruments due to sunset over the 2015 to 2018 period

· provide flexibility and incentives to package related regulations for review, by enabling regulations to extend beyond their sunset date if they are scheduled to be reviewed as part of a package of related regulation within a reasonable period

A single regulation impact statement should be able to cover related regulation where the regulations are to be remade.
Recommendation 4.2

The Australian Government should establish clear and transparent processes for the handling of sunsetting legislation. These need to cover: 

· prioritising sunsetting instruments against agreed criteria, to identify the appropriate level of review effort and consultation

· development of effective data management processes that allow affected parties ready access to information on sunsetting instruments, review and consultation processes 

· testing the proposed review action with relevant interests 

· indicating the nature of reviews to be undertaken, including the proposed level of consultation

· development of subsequent proposals to remake the regulation, including preparation of a regulation impact statement for regulation that has a material impact. 

Timetables for these activities should be published. 

Clarification of the roles and responsibilities of different Commonwealth departments and agencies needs to be undertaken as a matter of urgency.

Post implementation reviews 
According to the Australian Government’s Handbook, post implementation reviews (PIRs) are required for regulations that have avoided the usual RIS process. Such regulations are likely to have had less analysis and vetting and therefore should be priorities for review. Having this ‘internalised’ is a strength of the Australian Government’s processes. 
PIRs were introduced as a ‘fail-safe’, to ensure any regulation having significant impacts on business that avoids the RIS process will be examined early in its life, to determine whether it is working as intended and that there are no undue costs or unintended consequences. It was also thought to provide a deterrent against avoiding good regulatory process. 
The deterrent effect is influenced by the expected stringency of the PIR as a  review mechanism. As noted in chapter 3, while the Australian Government’s PIR requirements state that a PIR should generally be similar in scale and scope to a decision-making RIS, a PIR is not required to meet the same requirements as a RIS. However, to ensure that the PIR process is as effective as possible in promoting good regulatory outcomes, PIRs do need to examine the alternatives for achieving the regulatory objective. They should also assess the costs and benefits to ensure that the regulation is appropriate. There appears to be some expectation that PIRs may only need to look at implementation issues. This would provide little opportunity to make significant changes where they were called for to address unexpectedly high costs or poor efficacy.

This may explain the more extensive and growing use of this ‘escape clause’ than had originally been envisaged. Since 2007, over 60 regulatory proposals have now been flagged as requiring a PIR by OBPR. Around half of the total number of PIRs listed since the process commenced in 2007 have arisen over the past year. Among the list of regulations that avoided a RIS are some with major impacts (see box 
4.4)
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Some significant regulations requiring PIRs

	The OBPR has advised that a total of 61 PIRs have been required for regulatory initiatives, around half in the most recent year. These are either due to non-compliance with the Government’s RIS requirements or an ‘exceptional circumstances’ exemption being granted by the Prime Minister. They cover a range of areas including:

· changes to the arrangements for executive termination payments (2009)

· industrial relations legislation (including the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and the Fair Work Act 2009) (2010)

· pharmacy location rules (2010)

· live cattle exports to Indonesia (2011)
· certain responses to the Australia’s Future Tax System Review, including the minerals resource rent tax and the targeting of not-for-profit tax concessions (2011).

	Source: OBPR Best Practice Regulation Report 2009-10. The complete list is in appendix E.
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Contrary to their original ‘fail-safe’ rationale, there appears to have been some expectation that post implementation reviews would only address relatively limited implementation matters. If such an approach were to be used as a means of evading the regulation impact statement process, it would pose a considerable risk to the integrity of the Australian Government’s best practice regulation requirements.
A PIR has the advantage that some information on the actual costs and outcomes of the regulation may be available. However, as the intent of the RIS is to avoid the costs of ‘bad’ regulation, delaying a PIR could unnecessarily incur costs. While a large number of PIRs are scheduled to commence soon, in some cases PIRs are not scheduled to commence for a number of years. This is because the 1-2 year period for the commencement of a PIR starts from the date of implementation of the regulation, rather than from when the legislation  came into effect (or passed by parliament for legislation that was retrospective). For policies with delayed implementation or that are implemented over a number of years, this can potentially lead to substantial delays in the completion of PIRs. 
The evidence provided after implementation on the efficiency and effectiveness of the approach taken creates an opportunity for more thorough analysis. Experience with the regulation means that business would be better able to comment on the assessments made by the department. Given this, a consultation PIR, similar to COAG’s consultation RIS, could be useful. 
Although only three completed PIRs have been posted, it is notable that two were undertaken in conjunction with a RIS that proposed significant changes in the regulation. This supports the concerns that PIRs were designed to address — that regulation made in haste and unable to follow good practice is more likely to need revision. Having to undertake a PIR may have brought these issues to light more quickly than would otherwise have been the case. This suggests that allowing PIRs to be deferred can reduce their potential to act as a catalyst for revising poor regulation. 
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There is a lack of clarity in the timing required for a post implementation review (PIR). While a PIR has to commence within two years of the regulation being implemented, there can be considerable discretion in the interpretation of implementation, and the timing for the completion of the review is not specified. This could lead to considerable delays.
Implementation of a PIR within a relatively short timeframe is desirable, but this heightens the prospect that those officials responsible for developing the regulation in question will still have responsibility in the relevant policy area. The incentive for those involved to conduct a rigorous review will accordingly be reduced, particularly for ‘sensitive’ matters (which account for a significant proportion of the regulations requiring PIRS). To ensure rigour in PIRs, it is important, therefore, that they be conducted independently of the policy department, particularly in more significant cases.

Post implementation reviews are not addressed at any length in the Handbook (Australian Government 2010b). The Commission understands that more detailed guidelines for PIRs are in development.  This is an opportunity to ensure that the PIRs will be the effective ‘fail-safe’ mechanism intended. Some good design features for PIRs are provided in box 
4.5. 
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Good design features for post implementation reviews 

	Post implementation reviews (PIRs) should require the same rigour as the regulation impact statement (RIS) process. They should require:

· ‘arms-length’ reviews be undertaken for any regulations assessed as of major significance

· provision to be made for data generation to monitor the costs of implementation and the outputs and outcomes

· impact assessment be forward (as in the case of a RIS) as well as backward looking

· alternatives to achieving the objectives be evaluated

· consultation with stakeholders impacted or potentially impacted by the regulation. 

	Source: Appendix E.

	

	


Recommendation 4.3

The Australian Government should ensure that the Best Practice Regulation Handbook includes guidelines for post implementation reviews (PIRs) that: 

· require PIRs of major significance to be undertaken at ‘arms-length’ 

· require that all PIRs commence within two years of the regulation coming into effect (or in instances where regulation is retrospective, the date the regulation is made), and specify when PIRs are to be completed

· require that all PIRs meet the requirements for a regulation impact statement (and that the analysis be commensurate with impacts) 
· require that a draft PIR be released as part of the review consultation process for regulation with significant impacts

· recommend the amendment or removal of the regulation, should it fail the net benefit test.

Ex post review requirements in new regulation

It is a requirement of the Australian Government’s (2010b) Best Practice Regulation Handbook that a RIS outline how a regulation will be subsequently reviewed. The Handbook states that a RIS should indicate when the review is to be carried out and how the review will be conducted, including whether special data is required to be collected. However, the Handbook does not provide guidance on what type of review would apply to different circumstances. Nor does the Handbook provide guidance on the appropriate scope, independence, or transparency of ex post reviews for regulations with a significant impact on business. 

In practice review requirements appear able to be satisfied in a number of ways:

· for legislation that has a relatively minor impact on business or the not-for-profit sector, sunsetting provisions may be deemed adequate — although these are ten years out

· a review can be embedded in the legislation (a statutory review) — but this can have limited scope (see below)

· the agency responsible for the regulation may have a planned program of reviews that would cover the regulation — but whether the plan is followed is not monitored.

The Australian Government, following a recommendation of the Regulation Taskforce (2006), introduced a requirement that all regulation not subject to sunsetting or other evaluation be reviewed every five years. This ‘five yearly review’ requirement (appendix E) was intended as a ‘catch-all’ mechanism to ensure that no regulation that impacts on business can go too long without a review. As discussed in chapter 3, if the reviews foreshadowed in RISs took place, few regulations with significant impacts would fall into this category, and the Commission has been informed that this appears to be the case. 
Nevertheless, there is an issue as to the level of review that may be deemed to satisfy the five yearly review requirement. For example, internal stocktakes or red tape reviews may have ‘reviewed’ regulation for redundancy or compliance costs, but not for distortions or for compounding effects on business. 
Even internal to government, there does not appear to be a systematic process for monitoring whether ex post reviews set out in RISs have occurred. Certainly, the findings of such reviews are not in an accessible and centralised location. 
The RIS review requirements are only for those regulations that have been assessed as having a material impact on business or the not-for-profit sector. For example, in 2009-10 OBPR reported that 122 Australian Government and 34 Ministerial Council (COAG) proposals required a RIS. OBPR assess all proposals for the likely impact in order to apportion effort to the assessment of the risk of the regulation imposing a regulatory burden. Proposed regulation is assessed as having a major impact (category A or B) or a minor (but material) impact (category C and D). The vast majority of regulatory proposals fall in this second category — in 2009-10 only 8 were assessed as having a major impact (5 Australian Government and 3 Ministerial). This major/minor categorisation would be useful in identifying the nature of the review required. 
Another feature that should be used to identify the type of review required is the extent to which there is significant uncertainty about key impacts of a regulation. For example, where some or all of a regulation was intended as a transitional arrangement, a review might be required to assess whether the arrangement continues to be needed. In these cases, a statutory review, that is embedded in the legislation, would be appropriate. 
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The review requirement in regulation impact statements is not accompanied by subsequent monitoring to ensure that such reviews are undertaken.

Statutory reviews 

The scope of statutory reviews can vary substantially. The terms of reference for the review may be set out in legislation or open to the agency required to commission the review. In any case, ideally the review should target the areas of uncertainty in the impacts of the legislation. But if the review is narrow in scope, care is needed to ensure that the statutory review is not mistaken for a full review of the regulation.

The need for an embedded statutory review is identified during the development of the regulation. As far as the Commission is aware, this is done on an ad hoc basis by the departments drafting the legislation. Where the new regulation is introduced in response to a review or inquiry, the need for a review point during or after implementation may be set out in the review recommendations. An example is the inclusion of reviews in Part 3A of the Trade Practices Act 1974 (now the Consumer and Competition Act 2010).

At the Australian Government level, the number of statutory reviews and the scope of these reviews is not recorded in any consistent way, other than being flagged in agencies’ annual regulatory plans. Like other reviews, there is a need for better communication of upcoming statutory reviews, their findings and recommendations, and the government response and implementation of recommendations (see chapter 6).

Where the reviews have been undertaken in a transparent manner, they appear to have been an effective mechanism for promoting changes to the regulation to make it more efficient and effective. Well-targeted statutory reviews can be highly cost effective because they focus on areas of uncertainty that could impose unnecessary burden, including early identification of whether the regulation is effective. They are also more effective if data collection has been provided for, or is otherwise available (box 
4.6).
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Good design features of an embedded statutory review

	Review requirements should be embedded in legislation when there is significant uncertainty in regard to the effectiveness of the regulation, the efficiency of the chosen approach, or the impacts of the regulation. To be a cost-effective approach, the review clause ideally should:

· identify the areas of uncertainty that have motivated the review, including, if it is the case, the long term appropriateness of the regulation

· set the timing for the review at a point where sufficient new evidence would be available to make an assessment

· establish monitoring and data collection processes that are proportionate to the usefulness of such data in informing the review

· set out the governance arrangements for the review, including the degree of independence required, consultation processes and publication of review findings.

	Source: Appendix E.
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Embedding review requirements into legislation has proven an effective approach where there has been uncertainty surrounding the impact of regulation — particularly where it could have significant impacts. There would be benefits in more systematic use of such statutory reviews.

Other ex post reviews of regulation
Statutory reviews focusing on areas of uncertainty are a special case of an ex post evaluation. Where regulations are assessed as potentially having a high impact on business, the not-for-profit sector, or possibly the community more broadly, an ex post review is arguably the most important stock management tool. This review should assess whether the regulation is efficient, effective and remains appropriate. 
The Commission understands that, in practice, most regulations that have required a RIS are reviewed within five years. However, there is little information available on the findings of the reviews and whether any changes to regulation have occurred as a result. Without this information it is not possible to assess if the reviews were undertaken, and whether any recommendations were made to improve the effectiveness or efficiency of the regulation. In particular, there is no way to track if new regulation with a major impact on business or the not-for-profit sector (assessed by the OBPR as category A or B) is reviewed.

There is a move in other countries for greater requirements for ex post evaluation of regulation. For example, both Canada and the United States have recently established requirements in their regulatory systems to undertake ex post evaluations of significant regulations. In particular:

· the Canadian Government explicitly requires evaluations of both the stock and flow of regulation in its 2007 Cabinet Directive on Streamlining Regulation (CDSR). In addition, rolling five year evaluation plans are required (TBCS 2009a; appendix K)
· in the USA, President Obama’s Executive Order 13563 (issued 18 January 2011) requires retrospective reviews of existing regulation alongside its longstanding regulation impact assessment process (Sunstein 2011a; appendix K).

Stronger ex post review requirements for new regulations are also proposed in the European Union and the UK (appendix K). 
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There has been relatively little ex post evaluation of regulation (including reforms) reported. This has resulted in an information gap on the effectiveness of regulations in meeting their objectives.

While ex post evaluation can provide important information to improve the quality of regulation (and to impose discipline on both the designers and administrators of the regulation), such evaluations are often costly to do well. Review resources need to be targeted to where the potential gains are the greatest. As noted, where there remains significant uncertainty about likely impacts, statutory reviews can target review resources to the major areas of concern. However, apart from the ‘known unknowns’, a review to address ‘unknown unknowns’ is important where the regulation has a major impact on business or the community. Such regulation warrants more comprehensive and timely review than regulations anticipated to have a minor impact on business. For these regulations, a screening level ‘evaluation’ to flag a need for a more comprehensive review would be more cost-effective. 
The Canadian Government’s approach to ex post review requirements in their RIS process provides one model. For example, when the impact of a regulatory proposal is assessed as ‘high’ in a Triage Statement, federal departments are required to complete a Performance Measurement and Evaluation Plan (PMEP) (box 
4.7). Completing a PMEP is discretionary when a proposal is assessed as ‘low’ or ‘medium’ in the Triage Statement. Moreover, rather than inserting an automatic repeal (sunset) clause in legislation, a five yearly review clause is the preferred approach. Such five yearly reviews are then subject to the requirements set out in the Treasury Board of Canada Secretariat’s (TBCS 2009b) Policy on Evaluation. 
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The Canadian Government’s ‘Performance Measurement and Evaluation Plan’

	The Performance Measurement and Evaluation Plan (PMEP) is designed to provide a ‘concise statement or road map to plan, monitor, evaluate, and report on results throughout the regulatory life cycle’ (TBCS 2009b, p. 1). Information from the PMEP Template is carried forward into the ‘Performance measurement and evaluation’ section of the Canadian Government’s version of the Australia’s Government’s Regulation Impact Statement (RIS) (an ex ante evaluation). 

A completed PMEP should not be more than 12 pages in length and comprise the following 9 sections.

1. Description and overview of the regulatory proposal

2. Logic model

3. Indicators

4. Measurement and reporting

5. Evaluation strategy

6. Linkage to the program activity architecture

7. Regulatory Affairs Sector review

8. Assistant Deputy Minister sign off

9. Departmental contact.

	Source:  TBCS (2009b).

	

	


While a formal evaluation plan may be an appropriate response, the benefits from the process must exceed the costs. And like all of the approaches discussed in this chapter, without adequate resources they are unlikely to achieve their objectives of improving the quality of the stock of regulation. 
Recommendation 4.4

The Australian Government’s Best Practice Regulation guidelines should be modified to: 

· require a formal review and performance measurement plan in cases where the expected impact of a proposed regulation is rated as ‘major’ by the Office of Best Practice Regulation (OBPR)

· encourage the use of embedded statutory reviews where there are significant uncertainties regarding the effectiveness or impacts of the proposed regulation

· ensure that any proposed review is proportionate to the potential impact of the regulation 

· ensure that all reviews foreshadowed in regulatory impact statements take place within five years.

If this process were adopted, the current, more encompassing five yearly default review requirement could be dispensed with.

4.
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Ad hoc reviews

Public stocktakes and principles-based reviews generally cover many areas of regulation, and are well suited to identifying areas for reform that may not be known to government. They tend to be more limited in the options for reform they can identify, but if done well can be effective in promoting reform.
In-depth reviews are focused on finding options for reform where a need for reform has already been identified. They generally provide a comprehensive evaluation of the impacts of specific sets of regulation related to an industry or issue as part of analysing reform options and making recommendations. Benchmarking, through drawing comparisons, can help identify areas where a country or jurisdiction is lagging and, when targeted, can help identify options for reform. 
Public stocktakes 

Public stocktakes are designed as a ‘discovery’ mechanism for unnecessary regulatory burdens. They are particularly suited to identifying areas imposing high compliance costs on business, including where the accumulation of regulation has compounded the costs of doing business. Public stocktakes have also been effective in throwing up challenging areas requiring more detailed examination, helping identify priorities for in-depth reviews. For example, the Regulation Taskforce (2006) identified 14 regulatory areas deserving in-depth review, of which 11 have since been completed (box 
4.8).
Public stocktakes are one of the few mechanisms that can identify problems arising from inconsistencies and overlaps in regulation. A good example is the inconsistency in environmental and OHS requirements in relation to automotive repair identified by a sector stocktake approach in New South Wales. The barrier to prevent the spread of oil spills required by the environmental regulation was banned as a safety hazard in the OHS regulation (Small Business Regulation Review Taskforce 2006). 

As a complaints-based approach, stocktakes are less well suited to identifying regulations that restrict competition, or that confer advantage to incumbents, unless the issue is raised by aspiring entrants. 

The record of public stocktakes in achieving reform is mixed. Some, such as the Regulation Taskforce (2006) have had relatively high ‘strike rates’. The profile of that review, the commitment of quality resources, and the strong political backing it received, all appear to have contributed to its success (Banks 2007b). Such general public stocktakes would appear to require considerable commitment from government and industry to be successful. 

The Commission’s own sectoral stocktake program had ‘wins’ in terms of removal or amendment of costly regulations in specific sectors, though fewer than might have been expected in some areas. As mentioned, the New South Wales industry stocktake program, which used an industry panel approach rather than the more widespread consultation approach, proved to be a useful low cost mechanism. 

The cooperation of business is central to making stocktakes work well. This can be threatened by review fatigue, either because there are too many reviews or there is poor implementation of recommended reforms and too little is seen to be achieved. Businesses can find it difficult to distinguish the source of regulatory problems where they are subject to regulation from multiple jurisdictions. Often it is the sheer accumulation of regulation, as well as overlap and inconsistencies, that is the problem. The broad scope of stocktakes provides one of the few mechanisms to identify where it is the interactions of regulations — across agencies, sectors and jurisdictions — that are imposing regulatory burdens. 
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Regulation Taskforce’s review recommendations

	In its Rethinking Regulation report, the Regulation Taskforce (2006) made 178 recommendations of which 160 were accepted wholly or in part by government following the release of the report. According to the Department of Finance and Deregulation, 110 have now been completed, 42 are in progress and eight are not proceeding. 

The report’s recommendations included 66 priority reforms. These were based on a judgement of the prospective gains of the reform (in terms of breadth and depth of impact), the ease of implementation, and logistical considerations — for example, the need to avoid overloading COAG or particular portfolio areas.

14 regulatory areas were indicated as priorities for review. The following have since been commissioned and completed:
· Superannuation tax provisions — Super System Review Panel (2010)
· Anti-dumping regulations — Australia's Anti-dumping and Countervailing System (PC 2009d)
· Wheat export (‘single desk’) arrangements — Wheat Export Marketing Arrangements (PC 2010f)
· Childcare accreditation and regulation — Early Childhood Education and Care Quality Reforms (Early Childhood Development Steering Committee 2009)
· Privacy laws — ALRC (2008) 

· Food regulation — PC (2009b)
· Chemicals and plastics regulation — PC (2008c)
· Consumer protection policy and administration — PC (2008d)
· National trade measurement — 2006 review commissioned by the Ministerial Council on Consumer Affairs
· Implementation of procurement policies — Department of Finance and Deregulation (2008)
· Health technology assessment — Department of Health and Ageing (2009)
Reviews yet to be concluded include:

· Energy efficiency standards for premises — the CSIRO has been tasked with the review and it is scheduled to be completed by the end of 2012

· Private health insurance regulations — no review is required following a package of changes to private health insurance arrangements in April 2006

· Directors’ liability provisions under the Corporations Act — Treasury released an issues paper in 2007. 

	Source: Appendix B.
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For stocktakes to be effective mechanisms for identifying areas for reform, they need to engage widely and well with businesses. General public stocktakes are therefore best undertaken about every ten years. This also provides time for governments to respond fully to the recommendations. In sectors experiencing rapid regulatory or context change, a shorter period between stocktakes may be called for.
One of the challenges for public stocktakes is screening the complaints to identify those that are ‘in-scope’ for the review. Business is not always able to identify the source of the regulation that is burdensome, especially where the burden arises from the interaction of the regulations. This can be a problem for sectoral or industry stocktakes, and for those conducted for a single jurisdiction. While the Regulation Taskforce was commissioned by the Australian Government, it did identify cross-jurisdictional regulatory issues that COAG drew on to form the core of the SNE reform agenda.
Once a complaint is assessed as ‘in-scope’, its validity must be tested and, if found valid, solutions formulated. Most stocktakes call for business to provide evidence of the problem and to suggest solutions, but both problems and solutions need to be examined carefully before reforms can be recommended. This requires considerable analytical skill in the review team. It also requires good process, involving several stages: first, the complaint is passed to the regulator or policy agency for verification; second, their response is assessed by the review team and tested further with business if needed; and third, preliminary recommendations should ideally be tested with stakeholders before final recommendations are made.  

Like other reviews, the value of regulatory stocktakes depends on their governance arrangements, consultative and other processes, and their resourcing. 
Where businesses and their representative organisations find themselves involved in stocktakes (and other reviews) in a number of jurisdictions, or across a number of agencies this can stretch their capacity to engage effectively in the consultation required. 

Greater coordination of stocktakes (and reviews) would help to reduce this burden. Better still, cross-jurisdictional cooperation on a general stocktake could replace the need for exercises at the single jurisdiction level. To be successful, major public stocktakes need visible political support, expert taskforces with sufficient independence to be trusted by business, and effective consultation strategies. They are expensive to undertake. Given this, and the fact that businesses care about the impacts of regulation rather than who is doing the regulating, cross-jurisdictional cooperation on major stocktakes is likely to provide the most cost-effective approach. 
Some good design features for public stocktakes are set out in box 
4.9.
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Good design features for public stocktakes

	Broad stocktakes of regulation are likely to be most effective when:

· they have visible political support and commitment to enact the reforms

· there is an independent chair, and an advisory panel which includes business representatives 

· there are effective consultation strategies to engage with business and sufficient time for meaningful engagement

· the supporting secretariat has evaluation skills and subject knowledge. Seconding staff from relevant agencies for the support team has advantages, though it is desirable to forge an independent ‘culture’

· complaints and reform options are systematically tested with policy departments and regulators.

· there is a commitment by government to report on the progress of the recommendations, from response to implementation.

	Source: Appendix B.

	

	


Recommendation 4.5

Future regulatory stocktakes by the Australian Government should be able to identify individual jurisdictional, as well as federal and cross-jurisdictional, regulations that are imposing unnecessary burdens. This would require the cooperation of State and Territory governments to facilitate the vetting process and, ultimately, to respond to the review’s recommendations, which should be progressed through COAG’s Business Competition and Regulation Working Group. Where coordinated action is required, the recommendations should help inform the priority-setting processes for the Seamless National Economy agenda.

Principles-based reviews

The Legislative Review Program (LRP) under the National Competition Policy (NCP) was arguably the first application of a guiding principle being used to screen all regulation for potential reform. Importantly, the onus of proof was on those seeking to retain anti-competitive restrictions to demonstrate a net benefit. It is testimony to the success of this approach that the ‘competition principle’ has since become embedded in the RIS process and most reviews.
While the competition principle itself is a powerful indicator of potential reform gains, there can be other sources of burden. Most jurisdictions applied the principle as a first screen, and followed up on those regulations which had to be terminated or a review undertaken to assess whether retaining the regulation was in the public interest. Regulation that was not anti-competive could still have been inefficient or not very effective. The Australian Government accordingly used the NCP’s LRP to screen all regulations for other sources of undue burden at the time. 
The initial screening for restrictions on competition was followed by assessments to verify that there would be net benefits from specific reform actions. Where the issues were complex, such as where the regulation had aspects that should be retained or the net benefits were in dispute, in-depth reviews were required. These assessed whether restrictions on competition were warranted and whether other less restrictive options would achieve the objectives at a lower cost. 

Principles-based reviews are more demanding and resource‑intensive than general stocktakes. The LRP demonstrated the enormity of the effort required to undertake such a comprehensive review of regulation across the economy (appendix D). The program ran five years longer than initially envisaged. Resources were often stretched thin and the quality of some of the reviews was inevitably poor. For smaller jurisdictions the gains from some of their review effort may not have justified the costs involved. A few high profile regulations managed to avoid review and/or reform. The NCP included a requirement to review all regulation ten years after the completion of the LRP. Given the widespread adoption of the competition principle, there should be relatively little regulation that has not been subject to a competition test.
The ‘seamless economy’ principle

A current example of a principle-based approach, although applied less comprehensively, is COAG’s SNE reform stream. Areas of regulation are screened to assess whether greater national ‘coherence’ would be beneficial. Based on the principle of subsidiarity, regulation should be undertaken at the ‘lowest’ jurisdiction unless a case can be made that a national approach would provide a net benefit to the whole community. Given the complexity of many of the issues that cut across jurisdictions in applying this principle, as well as the challenge of getting agreement, the process for identifying and prioritising reviews and reforms is crucial (see chapter 6). 
Incentives
Reviews motivated by attainment of competition and coherence as key reform principles have been influential in Australia. Reward payments offered by the Australian Government to state and territory governments have been central to encouraging participation in these reform programs. In the case of the NCP, the reward payments created pressure for state and territory agencies to achieve their review and reform targets (PC 2005b). Incentive payments are also a feature of the current COAG SNE reforms. 
While payments form one type of incentive, public scrutiny can provide another kind of incentive (or discipline). COAG has committed to independent reporting on the progress and performance of reforms, and to the evaluation of the impacts and benefits of reforms. In part this reporting is required to support the system of reward payments, but such transparency also adds to political and public pressure to progress and complete the reforms. 

The COAG approach to reform of regulation under the principle of national coherence has been noted by the OECD as a unique vehicle for achieving reform in a federation. One of the gaps in regulatory policy for most countries with a federal system is achieving cooperation on reform across jurisdictions (OECD 2010f). The experiences with the NCP and COAG SNE have yielded some useful design features for any future cross-jurisdictional principle-based reviews (box 
4.10).
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Good design features for principle-based reviews 

	Cross jurisdictional principle-based reform efforts should have:

· robust screening criteria to identify potential areas for reform and additional criteria to set priorities for review and reform

· transparent processes that utilise business representatives to test and refine priorities

· attention paid to the cost of achieving the reforms, especially for smaller jurisdictions

· attention paid to sequencing of both reviews and reforms

· mechanisms to engage all jurisdictions in reform and ensure political support (reward payments are one mechanism)

· a commitment to report on the progress of reforms, from government responses to recommendations, and implementation.

	Source: Appendix D.

	

	


The NCP experience and the current review being undertaken of the impacts and benefits of the COAG SNE point to the need to prioritise review and reform efforts. While the NCP was successful overall, resources were stretched, and the quality of some reviews and the subsequent reforms were less than desired. As the SNE experience also attests, attempting to do too much at once can dilute available review resources, reduce scope for effective stakeholder participation, and ultimately compromise the potential for beneficial reforms.

International standards

Several submissions to this study challenged governments to justify applying Australian Standards where there are broadly accepted international standards, given the costs this involves. There may be scope to apply a principles-based approach to identify opportunities for reform where acceptable international standards already exist but differ from the local standards (particularly where there has been Australian input developing these international standards). As Accord (sub. 8) noted in its submission to the study, it:

… has itself embarked on a trade-related project to map how unique Australian requirements are acting as a barrier to trade and the transfer of new technologies into Australia. Much of Australia’s regulation of chemicals and plastics is unaligned with that of our major trading partners and these, in essence constitute a ‘behind-the-border’ barrier to trade. (p. 6)

The Australian Services Roundtable (sub. 9) also sees value in greater use of international standards, recommending:

Greater reliance on international standards over domestically developed rules and standards which have the effect of facilitating international trade and competition, combined with a stronger effort to progress Australian interests in the development of international standards. (p. 2)

Other principles?
Another principle that is worth consideration is whether restrictions on mobility of the factors of production — labour and capital (including intellectual property) — are justified. For example, the mutual recognition of occupational licences between different Australian and international jurisdictions (for example New Zealand) provides a low cost, decentralised way of removing some of the impediments to labour mobility, while allowing jurisdictions to retain a degree of regulatory independence (PC 2009f). Nonetheless, the Commission in its Annual Review of Regulatory Burdens on Business: Business and Consumer Services found that duplicate and inconsistent regulations that applied to the recognition of training (which can also be an impediment to labour mobility) remained difficult to justify (PC 2010h). The Commission (PC 2010d) also found that some provisions in Australia’s recent preferential trade agreements (such as intellectual property protections) potentially entail significant costs and risks. 
Given the current structural pressures within the Australian economy undue regulatory impediments to adjustment could be particularly costly. (The recent Business Competition and Regulation Working Group consultation paper on the future regulatory reform priorities includes this issue as one of the possible themes for SNE II.)
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Based on experience with the NCP’s Legislative Review Program and the Seamless National Economy Agenda, principles-based reviews have considerable potential to identify and achieve significant reforms, provided there is effective screening and sequencing.
Recommendation 4.6

The Australian Government should give consideration to extending principle-based reviews to the following areas:

· reviewing regulations that avoided review during the National Competition Policy Legislative Review Program, or that were reviewed but retained

· applying the principle of accepting recognised international standards unless a case can be made that Australian standards delivers a net benefit to the community

· applying the principle of removing restraints on factor mobility unless they can be shown to involve a net benefit to the community.

Benchmarking

With different jurisdictions following different approaches to common regulatory objectives, benchmarking can potentially provide useful information on comparative performance, leading practices and models for reform. 
Benchmarking that ranks jurisdictions or countries can create pressure for reform. The influence of such benchmarking indexes depends on the credibility of the organisation doing the ranking. The World Bank’s Doing Business reports contain data that enable international comparisons to be made annually across a range of regulatory areas. The OECD also publish several indexes that reflect regulatory restriction on trade and investment (appendix F).  The comparison can contribute the identification of areas where reform might be warranted. For example, the Australian Services Roundtable (sub. 9) observed:

… all of the World Bank Ease of Doing Business indicators where Australia falls outside the top 20 should be targets for reform: namely Dealing with Construction Permits, Registering Property, Protecting Investors, Paying Taxes, and Trading Across Borders. (pp. 2–3)

Further investigation will generally be needed, however, as such benchmarking exercises necessarily employ relatively blunt indicators. However, the results can guide the prioritisation of reviews to examine the need for reform in these areas in more depth. 
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International benchmarking, such as the World Bank’s Doing Business report can provide a useful initial guide to areas where more detailed review of regulation is needed.

More targeted benchmarking exercises aim to describe, and if possible measure, the differences in the regulatory approaches to common issues and the outcomes achieved across jurisdictions, normally within a country. This can provide information that feeds into the priorities for reform and the design of reform options. The value of benchmarking depends on what is included in the benchmarks. For example, the comparative compliance cost of a particular type of regulation is not very useful if the outcomes achieved are very different. The most useful benchmarking exercises link the approach to the outcomes achieved, and seek to identify principles and practices that can be applied in other jurisdictions to improve efficiency and effectiveness of regulation (design and administration). 
The Commission benchmarking exercises have gone beyond administrative cost outcomes for firms to include substantive compliance costs, distortions and unintended consequences, as well as the desired outcome. The complex nature of the regulations examined mean that only selected impacts of regulation can be quantified, and comparisons are often qualitative in nature. These benchmarking exercises aim to identify leading practices and assess the transferability across jurisdictions, recognising that the regulatory approach is often constrained by the institutional arrangements in a jurisdiction. 
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Benchmarking across jurisdictions has proven a useful tool in Australia’s federal system, by identifying and helping to promote a better understanding of leading regulatory practices.

The Commission’s benchmarking work has been a learning experience, ultimately going well beyond conventional benchmarking practice based on standard cost models or other indicators. These lessons are reflected in the good design features set out in box 
4.11.
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Good design features of benchmarking

	Benchmarking across jurisdictions should: 

· provide quantified indicators of relative performance where possible, including the distribution of business experiences

· where quantifiable indicators are likely to be misleading or expensive to construct, comparative descriptions should be framed to encourage governments to ask “why is it so?”

· use surveys where needed to collect information and impressions on a consistent basis 

· seek to improve the consistency of data collection by regulators to enhance the potential use of these data sets for benchmarking purposes

· go beyond comparisons of regulatory provisions, to benchmark differences in the administration and enforcement of regulation (the behaviour of regulators) and to assess the sources of differences 

· identify leading practice, where possible including assessing the transferability of the practice across jurisdictions

· not assume common outcomes from a regulation, but test to see if this is the case, and, where not, include outcomes in the benchmarking exercise

· be conducted at arms-length, but build cooperative relationships with the jurisdictions involved.

	

	


The resource demands of this type of benchmarking have been significant (akin to a public inquiry), so it is important that areas for benchmarking are carefully selected. Timing is also important if the findings are to be influential in supporting reform as, unlike other reviews, benchmarking studies do not normally make recommendations for reform. Rather, they provide information that can help build momentum for reform, and that can assist in identifying reform options. 

In-depth reviews

When it comes to major areas of regulation with wide‑ranging effects, for which significant reforms may be required, there is generally no substitute for in‑depth reviews. In-depth reviews can confirm the need for reform in an area, and specific needs within it, particularly where costly ‘cocktails’ of regulations have emerged. Such reviews need to be able to adequately assess the appropriateness, effectiveness and efficiency of regulation — and to do so within a wider policy context, in which other forms of intervention may also be in the mix.
Many in-depth reviews have been influential in driving reform in Australia. For example, Campbell (1981) and Wallis et a1. (1997) inquiries transformed the regulatory landscape for the financial system. The Commission has conducted many inquiries with significant regulatory dimensions, with a majority of its recommendations being accepted (appendix C). Most of these reviews have had the advantage that all related regulations could be examined and reforms considered in the wider context of the range of policies involved. For example, the Private Health Insurance Inquiry (IC 1997) recommended a change to the long-standing ‘community rating’ regulation that was accepted and implemented. The recent inquiry into executive remuneration (PC 2010g) resulted in significant regulatory changes to enhance the governance of corporations. The Commission’s study on the not-for-profit sector (PC 2010e) has seen the Australian Government adopt the recommendations for major changes to the Commonwealth regulation of these organisations. This followed a series of studies supporting reform including the Industry Commission’s 1995 report on charities. 
But there are less successful examples too. Lack of progress since the Commission’s inquiry into chemicals and plastics (PC 2008c) has been raised by participants in this study. An earlier example of recommended reforms not being accepted was the Broadcasting Inquiry (PC 2000), and a recent one is the removal of the ban on parallel importation of books (PC 2009e). That said, some reports can have ‘shelf life’ (appendix C).

In-depth reviews are generally commissioned where a need for reform in a significant area has been identified, but options need to be developed and the returns to reform better understood. In-depth reviews usually make specific recommendations on the best way forward. These reviews examine whether regulation is an appropriate response as well as seeking to ensure regulation is efficient and effective. 
In-depth reviews need to involve extensive consultation and considerable analysis of the issues and the options. They may include benchmarking to assist in identifying what has worked in other jurisdictions, while an ex post evaluation of the current regulation is also undertaken. In-depth reviews may involve surveys to generate new data, and often draw on existing data sources to assist in analysing the issues. But perhaps the most important feature of good in-depth reviews is their transparency. Features such as publication of submissions, public hearings or meetings and, above all, the publication of a draft report with preliminary findings and recommendations, are all important features. They ensures that all stakeholders can be heard and that the analysis and conclusions can be properly tested. Transparent processes can also help build support for reform.
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The more influential and credible reviews of key regulatory areas have involved extensive consultation, including through draft reports, and have been conducted independently. Political commitment and periodic monitoring of implementation are needed to progress the recommended reforms.

Sound governance arrangements for in-depth reviews are critical in delivering robust conclusions and in building support for reforms. Some good design features are provided in box 
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Good design features of in-depth reviews

	· Governments commissioning in-depth reviews should place a premium on independence and transparency: 

· those heading the review should be at arm’s length from the relevant policy area and regulator, with no conflicting interests

· ideally, secretariats should also be separate from the commissioning agency

· an appropriate mix of skills is required for those involved in the review

· the review should be announced with a clear timetable, allow adequate time for consultation, and require reports to be made public in a timely way.

· Major stakeholders should have adequate opportunity for involvement. Ideally consultation processes should include:

· release of  terms of reference and information about the review

· an issues paper and submissions, which are publicly available

· a draft report, inviting feedback on initial review conclusions.

· Terms of reference should provide adequate direction while not constraining the review in considering relevant issues. 

· The review should be required to give consideration to the regulatory burden in making recommendations.

· The final report should be publicly released and timely responses made. These should be monitored and publicly reported as should implementation of the subsequent reforms.

	

	


Given the significant cost of in-depth reviews, as with benchmarking, they need to be directed at areas where the potential gains from reform are likely to be high. This means that while there will always be unanticipated circumstances that demand such reviews — including to avoid reflexive regulatory responses to emerging ‘issues’ — forward planning and prioritisation have important roles to play. The issue of prioritisation is addressed in chapter 6.

4.5
How cost-effective are the approaches?
Getting value for money from efforts to manage and review the stock of regulation requires that each approach be directed to where it can bring the highest returns. Effort includes not just the financial costs to government of undertaking reviews, but the costs to others who contribute, both in terms of time and financial costs. It can also include political capital that might have to be expended to commission the review and have its recommendations implemented.

The costs of the various approaches have varied considerably even within each category. For example, the costs of running a red tape compliance cost assessment in the UK amounted to around £18 million, whereas Victoria avoided any such cost in its own red tape reduction program.

Some approaches involve greater effort than others. For example, while running a sunsetting program is high effort in total, in terms of effort expended for individual regulations the effort required is relatively low. In-depth reviews, on the other hand, are inherently high effort. Based on the costings and analysis of influence set out in appendixes B to H, figure 
4.2 gives a rough indication of how the approaches are likely to fit into an effort-return matrix. The columns are the expected return to the reform effort, while the rows are the cost of undertaking the approach. The assessment applies to approaches for the Australian Government. There may be scope for some approaches to work better in other countries. In many ways this depends on where a jurisdiction is at in terms of addressing the burdens in the stock of regulation, including the quality of the flow management processes.
The high effort-low return quadrant should normally be avoided. This category could include major red tape costing exercises, stocktakes that are too close together and, unless carefully undertaken, risky approaches such as regulatory budgets. On face value, ‘one-in one-out’ rules appear easy to implement, but a crude quantitative rule is unlike to provide much benefit, and sophisticated approaches more akin to a regulatory budget would be required. However, a more flexible stock-flow linkage rule that encourages consideration of streamlining, reducing overlap, and other offsets) would be relatively low cost and could be effective in prompting agencies to seek ways of improving the stock.
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Approaches to managing and reviewing the stock of regulation

An effort-impact matrix (for individual areas of regulation)
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a(High effort to do well and potential for perverse impacts. b(Where the awareness of compliance burdens is still lacking can be high return.
In the low effort-low return quadrant, there are a number of approaches that can deliver on-going improvement. This does not mean that these approaches are not warranted — rather, that to ensure that effort is proportionate to return, these should be business-as-usual activities. For regulator-based reforms and red tape targets, the challenge is to undertake these as efficiently as possible, given that the returns per regulation are relatively low (unless little has been done to limit the burden of regulation). The routine or ‘housekeeping’ element of sunsetting could be categorised here where regulations are allowed to lapse after an initial screening.

Ideally, most of the reforms in the low effort-high return quadrant would have been achieved. But there may be proposals ‘on the shelf’, where the review work has been done, but recommendations are yet to be implemented. In some such cases, the political ‘effort’ required to implement the reform may be high. This low effort-high return quadrant may also have reforms that have yet to be completed. A common opinion expressed in consultations was that finishing the current COAG agenda should take precedence over embarking on new areas of regulation reform. There may also be low cost approaches that regulators can take which deliver much lower compliance costs and reduce distortions. In addition, stocktakes may also turn up some unexpected alternatives facilitated by changing technology, market structure and preferences. These provide a set of ‘must do’ type reforms that should be relatively easy to implement. 
The high effort-high return quadrant is where prioritisation of necessary review and reform activities is most important. Statutory reviews, systemic reviews for sunsetting regulation that needs to be remade, other in-depth reviews and benchmarking all should provide a thorough analysis of the costs of regulation and options for reform. 
Governments will clearly continue to need a mix of tools in order to minimise regulatory burdens while achieving the benefits of regulation. A good regulatory system should apply the right tools in the right places and at the right times (chapter 6). But any overall regulatory system will be better for all tools being applied in the most cost-effective way, using the good design features that have emerged as lessons from past experience (as set out above for each approach). 

The review tools described in this chapter draw on evaluation methods to analyse problems and to evaluate the options for reform. The next chapter looks at the range of evaluation methods and how they are best used.
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