	
	


	
	



Summary of Recommendations
	Issue
	Proposed response
	Main benefits 

	Managing the stock of regulation 

	Improving the effectiveness of sunsetting

	The sunset requirements under the Legislative Instruments Act 2003 mean the number of legislative instruments falling due for review is considerable, with two large peaks in 2016 and 2018. This could place an overwhelming burden on departments and agencies and the Office of Best Practice Regulation (OBPR). Even with good preparation the risks associated with the workload could undermine this useful mechanism’s potential contribution.
	Amend the Legislative Instruments Act 2003 to enable:

· smoothing of the pre-2005 instruments sunsetting over 2015 to 2018

· the packaging of related regulations for review. 

 (Rec 4.1)

Establish clear and transparent processes for implementation. These include publishing a timetable, clarifying roles and responsibilities of different agencies and developing:

· a ‘triage’ system to prioritise review and consultation

· data management to support consultation

· arrangements to test the proposed review action with all stakeholders

· reviews and subsequent legislative proposals (including a regulation impact statement (RIS) where required). 
(Rec 4.2)
	This would promote use of systemic reviews and improve the effectiveness of sunsetting arrangements.

Review (and subsequent RIS) resources would be directed at those regulations that currently impose a significant burden on business, achieving a greater payoff.



	Tightening the arrangements for post implementation reviews (PIRs)

	While PIRs were intended as a ‘failsafe’ in exceptional circumstances where an adequate RIS could not be prepared, their use has escalated, including for major areas of legislation. If this mechanism were to be used as a means of evading the RIS process, it would pose a considerable risk to the integrity of the Government’s best practice requirements. 
	Amend the Best Practice Regulation Handbook to include guidelines requiring:
· all PIRs to meet the same requirements as a RIS, but with a draft for consultation
· amendment or removal of regulation to be recommended as appropriate.

(Rec 4.3)
	Maintains the integrity of the system and reduces the incentive to avoid ex ante assessment of regulatory proposals.
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	PIRs are currently required to commence within two years of implementation of the regulation. Uncertainty regarding what constitutes ‘implementation’ could create considerable delay.
	Clarify in the Handbook  that PIRs commence within two years of the regulation coming into effect and specify when they are to be completed. 

(Rec 4.3)
	Enables more timely rectification of regulatory problems.

	Undertaking a PIR — which becomes a public document — may place officials in a conflicted position, given their twin roles of working to implement government policy and providing ‘in-confidence’ policy advice to the government of the day. 
	Amend the Handbook to encourage PIRs of major significance to be undertaken at ‘arm’s length’.
(Rec 4.3)
	Strengthen the robustness of PIR analysis.

	Strengthening the ex post review of regulations with significant impacts

	The level of ex post review needed to satisfy the RIS requirement is unclear. Further guidance on scope and governance is needed.
	Enhance the guidelines for the review requirement in the RIS to encourage reviews proportionate to the potential impact. All reviews to occur within 5 years of the regulation coming into effect. 

Legislation or regulation assessed as having a major impact would require a formal ‘review and performance measurement plan’ that includes proposed performance measures, data collection, governance arrangements and evaluation methodology.
(Rec 4.4)
	Encourage more proportionate, timely, and useful reviews.
Would improve the design of the regulation, and ensure data is available for review, particularly for regulations with major impacts.

	Where there are significant uncertainties about impacts reviews may occur too late.
	The Handbook should encourage the use of embedded statutory reviews where there are uncertainties regarding the effectiveness or impacts of the proposed regulation.
(Rec 4.4)
	Timely rectification of any adverse impacts arising.

	No assurance that reviews proposed in a RIS are actually undertaken.
	Develop a mechanism for tracking proposed reviews and review findings.
(Recs. 4.4)
	Would help maintain ‘fit for purpose’ regulation.


	Issue
	Proposed response
	Main benefits 

	Improving the cost-effectiveness of major regulation review and reform

	A RIS is only required to assess the additional burden of regulation, yet it is often the accumulation of regulation that is the problem. Public stocktakes can help. But they are less effective if they occur too often or if there is poor implementation of previous recommendations.
	Public stocktakes should be undertaken about every 10 years and after previous recommendations are dealt with.
Stocktakes should encompass regulations in all jurisdictions. COAG should encourage jurisdictions to develop and progress recommendations relating to their own jurisdiction. Where appropriate, these should help inform the priority setting process for the Seamless National Economy (SNE) agenda.
 (Rec 4.5)
	More effective business engagement and coordinated reforms. Provides information for setting priorities for major reviews.


	Divergence from international standards can impose undue burdens. Some anti-competitive regulations remain. Regulatory impediments to factor mobility can impose high costs, especially given current structural pressures. 
	Consideration should be given to undertaking principles-based reviews for:

· areas which avoided reform under the NCP’s competition principle 
· regulations diverging from relevant and widely accepted international standards

· regulatory restrictions that directly or indirectly reduce factor mobility.

(Rec 4.6)
	Cost-effective, targetted reform of regulations with prima facie costs across the economy as a whole.

	Strengthening the regulatory framework

	Where to focus the reform effort?

	Determining where resources are best allocated to the regulatory reform task depends on where the best returns are likely to arise. 
While COAG’s SNE process applied appropriate criteria in assessing the priorities for reform, the costs of undertaking reform may have been under-weighted.
	When deciding on where to allocate resources to regulatory reforms, the following principles should be considered.
· ‘Routine’ improvements should occur as a matter of course
· Reforms identified or underway should be completed before embarking on a major new reform agenda.
	More cost-effective reforms and better support from stakeholders.
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	· When prioritising future reforms, the costs of achieving the reform and resources available need explicit consideration, alongside any sequencing issues that arise.

· When prioritising review efforts, focus on the need to inform the current agenda, and then on building an evidence base to help develop future reform priorities.

(Rec 6.1)
	

	Better monitoring and reporting of progress in implementing reforms

	There is no systematic reporting on responses to and implementation of the recommendations made by reviews.

Lack of information on what has been achieved reduces stakeholder interest.
	A system for monitoring the progress of reform recommendations, including recommendations for more in‑depths reviews, should be developed.

The information should be available on a public website with links to both planned and completed reviews.

(Rec 6.2)

The Department of Finance and Deregulation or OBPR should report annually on review activity and implementation.

(Rec 6.3)
	Better information may assist in improving accountability of government (and hence encouraging implementation) and sustaining support for reform.

	Better consultation

	Whole of government principles for consultation could be better utilised. Many reviews do not test draft recommendations with stakeholders prior to finalisation, risking unintended consequences and reducing stakeholder support.
	Reviews of significant areas of regulation should include public consultation and feedback on preliminary findings. Further consultation should occur during the implementation stage.

(Rec 6.4)
	Effective stakeholder engagement will help to develop ‘good’ regulation and avoid unintended consequences, as well as building support for outcomes.
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	Improving regulator practices
	

	Regulators may lack the flexibility to manage in the most cost-effective way. They often lack incentives to balance risk with costs imposed. 
	Initiate a study to:

· identify and examine the range of tools, processes and strategies used by regulators and their impacts 

· identify and examine the effectiveness of various ways of managing performance

· inform best practice guidelines.

(Rec 6.5)
	Would assist in developing appropriate incentives for regulatory administration and to understanding what constitutes ‘best practice’ for regulators.


	Building capacities in regulatory oversight and evaluation
	

	Reviews are constrained by the limited availability of skills in ex post evaluation, including the evaluation of the impact of risk. But there is also little incentive to build such skills if the demand for good quality ex post reviews is not apparent, or the outcomes are not implemented. 
	The Australian Government should commit to building skills in evaluating and reviewing regulation, and examine options to achieve this.
(Rec 6.6)
	Building evaluation skills will assist in improving the quality of regulation and better targeted reforms.
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