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Programmed reviews
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	Key points

	· Programmed reviews are predetermined mandatory requirements to undertake a review of a regulation. They include statutory reviews, post implementation review requirements (PIRs) and sunsetting provisions. 

· Programmed reviews can be effective tools in improving the stock of regulation, but their effectiveness hinges on how they are applied and the nature of the reviews. In particular they work well when: 
· the governance arrangements are specified in advance, with an appropriate level of independence and transparency
· the scope is wide enough to examine all the key issues

· data collection is built in as part of the implementation of the regulation

· they observe the principle of proportionality to ensure cost effectiveness.

· ‘Embedded’ statutory reviews can be an effective approach where there is considerable uncertainty surrounding the likely effectiveness and impacts of a proposed regulation. 

· PIRs are important in ensuring that regulation that has not been adequately assessed prior to implementation does not have unintended or adverse consequences. PIRs should also serve to deter avoidance of regulatory impact analysis at the decision-making stage.

· The benefits of PIRs will be weakened if they are less stringent than ex ante analysis — including in assessing impacts and considering alternative regulatory options. 

· The effectiveness of sunset clauses lies in the strength of their requirement to review and remake a regulation if it is not to lapse.

· The large number of regulations affected by sunset provisions makes a timely filtering process essential. In practice, many regulations will not be able to terminate and need some form of review.

· The consequences of the sunsetting of a regulation need to be considered in advance. This involves effective planning and engagement with affected parties, including the publication of a forward legislative review program.

	


The structure of this appendix is as follows:

· section E.1 — describes the main categories and  features of programmed reviews

· section E.2 — provides examples of programmed reviews to highlight how they are usually commissioned (the triggers), the methods used to identify the areas for reform, the assessment of alternatives to the regulation in place, and the governance arrangements of the reviews 
· section E.3 — considers how effective (or not) programmed reviews have been in promoting successful reforms to the stock of regulation

· section E.4  — draws out the lessons, making an assessment of the usefulness of programmed reviews in: identifying areas of regulation that need reform (discovery); identifying alternatives that would improve outcomes (solutions); promoting reform action (influence); and the overall return on the review effort (cost-effectiveness).

These lessons are brought together with those from the other appendixes in chapters 3 and 4 of the published final report.
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What are ‘programmed’ reviews?

Programmed reviews are predetermined mandatory requirements that a review of a regulation be undertaken. This might be at a specified point in time in the regulation’s life, or be triggered by specific events. Many regulation impact statement (RIS) guidelines, including those administered by the Office of Best Practice Regulation (OBPR), require that proposed legislation be subject to some review mechanism. A programmed review can: be embedded in the legislation, such as where the outcomes of regulation or its continued appropriateness are uncertain; be covered by general legislation such as sunset clauses in the Legislative Instruments Act 2003 (LIA); or occur by convention, such as with post implementation reviews (PIRs), where required process has not been followed in the introduction of the regulation.

Such automatic or programmed evaluation of regulation requires governments to assess, at some defined point, the performance of the regulation. Ideally this will be an assessment of whether the regulation is achieving its purpose at least cost, and whether the objectives of the regulation remain appropriate. A programmed review can be required while still in the implementation phase for a new or remade regulation, or later when the regulation has been in effect for some time.

A ‘review clause’ imposes a statutory duty to carry out a review of the relevant regulation on a specified timescale, but does not provide for automatic expiry (meaning that further legislative action would be required to remove or amend the regulations, but not for them to remain in force). A ‘sunset clause’ provides for automatic expiry after a specified period (meaning that further legislative action is required for the regulations to remain in force, with or without modification (HM Government 2011a)).

Sunset clauses

Sunsetting can either be narrow, with clauses included in specific legislation, or broad, applying to classes of legislation. Sunsetting periods are normally 5 or 10 years. The Organisation for Economic Cooperation and Development (OECD 2002) notes that Australia has been at the forefront of OECD countries in the use of sunsetting. 

General sunset clauses applied to classes of legislation were first employed in Australia by state governments. Five jurisdictions in Australia — New South Wales, Victoria, Queensland and South Australia — have legislation for general sunsetting of delegated legislation (box E.1). Queensland and South Australia introduced sunsetting in 1986 and 1987 respectively as part of a general microeconomic reform process (ARC 1992). New South Wales introduced five-year sunsetting of most subordinate legislation in 1989. Victoria’s Subordinate Legislation Act 1994 requires that all regulations are revoked or ‘sunset’ after 10 years. Similarly, in Queensland, all statutory rules are automatically revoked after 10 years and all legislation restricting competition is to be reviewed after 10 years. Sunsetting provisions also apply at the local government level for by-laws and local laws in some jurisdictions. 
The Australian Government followed the states in introducing a 10 year sunset clause via the Legislative Instruments Act 2003, which requires subordinate legislation to begin sunsetting from early 2015. The sunsetting provisions require that 18 months before a given sunsetting date a list of legislative instruments due to sunset be tabled in Parliament. The Parliament then has six months in which to pass a resolution to allow a legislative instrument (or provisions of a legislative instrument) on that list to continue in force as if remade (Australian Government 2004). The first sunsetting Commonwealth legislation will be tabled in parliament in 2013 (box E.2). The Commission understands this is likely to involve a substantial number of instruments over the first three years of sunsetting in particular.
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Sunset provisions in the states and territories

	In New South Wales, under the Subordinate Legislation Act 1989, most regulations are subject to automatic repeal after five years. All new and remade regulations need to contain sunset clauses. Some regulations that have not yet been through the staged repeal process do not contain sunset clauses, but will after review, if not repealed. 

In Victoria the Subordinate Legislation Act 1994 requires that all regulations are revoked or ‘sunset’ after 10 years. 

In Queensland, under the Subordinate Legislation Act 1994, all statutory rules are automatically revoked after 10 years, and all legislation that restricts competition is reviewed after 10 years.

In Western Australia, while sunset clauses are used in Bills at the direction of Cabinet, Parliament or individual Ministers, there is no broad-based automatic repeal of regulations.
Under the South Australian sunset program, all regulations, except those detailed in section 16A of the Subordinate Legislation Act 1978, expire on 1 September in the year following the tenth anniversary of their promulgation.

In Tasmania, while sunset clauses are generally not contained in regulations, all regulations are automatically repealed after 10 years under the Subordinate Legislation Act 1992.

In the Australian Capital Territory sunset clauses are not contained in all regulations. However, a review clause may be inserted into legislation, particularly where regulatory impacts may occur in a dynamic environment that necessitates the need for relatively frequent review.

In the Northern Territory sunset clauses are contained in some legislation.

	Source: ORR (2005; 2006), OBPR (2007; 2008; 2009; 2010).
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Commonwealth sunsetting of legislative instruments

	The Australian Government Legislative Instruments Act 2003 (LIA) introduced a comprehensive regime for the making, registration, publication, parliamentary scrutiny and sunsetting of Commonwealth delegated legislation. Its aim is to ensure that legislative instruments are reviewed regularly, retained only if needed, and kept up-to-date.

How will sunsetting work?

The sunsetting provisions in Part 6 of the LIA provide that:

· 18 months before a given sunsetting date, the Attorney-General is to table in the Parliament a list of the legislative instruments due to sunset on that date

· the Parliament then has six months in which to pass a resolution to allow a legislative instrument or provisions of a legislative instrument on that list to continue in force as if remade
· rule-makers may ask the Attorney-General to issue a certificate extending the life of a legislative instrument for six or 12 months.

When will instruments sunset?

The Legislative Instruments Handbook (Australian Government 2004, p. 61) states that the calculation of sunsetting dates applying to particular legislative instruments ‘can be complex and requires careful consideration’ and when in doubt, agencies should contact the Office of Legislative Drafting and Publishing for written advice.

· The default position is that a non-exempt legislative instrument will sunset after 10 years on either a 1 April or 1 October. The instrument will be treated as though it is repealed from then.

· Amendments to a principal instrument will sunset on the same day as the principal instrument.

The LIA also requires sunsetting of existing legislation. The sunsetting date for a legislative instrument will depend on whether the instrument is made before or after 1 January 2005. 

· The sunsetting date for instruments made in the five years before the LIA commenced (2000–2005) is 1 October 2016.  The sunsetting date for instruments made prior to that five-year period (1995–2000) is 1 April 2018.

Exemptions and deferral

· A number of instruments are exempt from the sunsetting provisions, including instruments that facilitate the establishment or operation of an intergovernmental body or scheme involving the Commonwealth and one or more States. 
· The LIA also contains provisions for short-term (6-12 months) deferral of sunsetting of an instrument in limited circumstances and for the continuation of an instrument for a further 10 years subject to Parliamentary resolution.

	Source: Australian Government (2004).

	

	


Post implementation reviews for ‘non-compliant’ regulation

In 2007 the Australian Government introduced the requirement for a post implementation review (PIR), where a proposal proceeds (either through the Cabinet or another decision maker) without an adequate RIS. Such a review must commence within one to two years of the regulation being implemented, and is required regardless of whether or not an exemption from the RIS requirements for exceptional circumstances was granted by the Prime Minister (Australian Government 2010b). 

Agencies are required to list upcoming PIRs (including proposed timelines) in their Annual Regulatory Plans. And, as with a RIS, the PIR must be certified by the relevant departmental secretary or deputy secretary (or agency head/deputy head) prior to being passed to the OBPR for final assessment. The review must be sent to the relevant portfolio minister and the Prime Minister, and is published on the OBPR’s central online RIS register. The OBPR reports on compliance with the PIR requirements in the annual Best Practice Regulation Report. 

Completed PIRs are posted on the OBPR’s website. At the time of writing, only three PIRs had been completed: for Maritime Transport and Offshore Facilities Security Amendment Regulations (2010); live cattle exports to Indonesia; and the Financial Claims Scheme for a guarantee of deposits in authorised deposit-taking institutions. The latter two formed part of a RIS for amended regulation. 
· For the combined RIS/PIR for live cattle exports, the PIR component examined the ban of live exports to Indonesia and the subsequent issuing of revised export control orders to re-open the trade of live cattle to Indonesia. The RIS component examined changes to regulation in Australia’s livestock export industry — including  reforms to supply chains on both a domestic and international level — as part of the Government’s response to the Independent Review of Australia’s Livestock Export Trade (The Farmer Review) announced in October 2011.
· For the combined RIS/PIR for the Financial Claims Scheme, the PIR component reviewed the FCS for authorised deposit-taking institutions as introduced in 2008, while the RIS component related to changes to the Financial Claims Scheme for authorised deposit-taking institutions, which were announced in September 2011.

All three PIRs were assessed by the OBPR as meeting the Government’s best practice regulation requirements. 
The OBPR advised that, including these three, there were a total of 61 post implementation reviews as at November 2011 (OBPR pers. comm., 10 November 2011; table E.1).  The number of regulatory proposals requiring PIRs, either due to granting of ‘exceptional circumstances’ or due to non-compliance with RIS requirements has been escalating — with around half of the total number of PIRs relating to regulatory proposals over the past 12 months. 
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Australian Government regulations requiring post implementation reviews
As at November 2011
	Title of regulatory proposal

	Fishing area closure and revised monitoring arrangements

	Suspension of live cattle exports to Indonesia

	Marriage Amendment Regulations 2009 (1 & 2)

	Amendments to Australian Accounting Standards 1 & 7

	Reducing the Financial Reporting Burden: a second tier of requirements for general purpose financial statements

	Telecommunications Service Provider (Mobile Premium Services) Determination 2010 (No. 2)

	Prohibited Imports Amendments  (ACBPS)

	Interim bans on covered and naked short selling (Class Orders 08/751, 08/752, 08/753, 08/763, 08/764, 08/801, 08/824)a

	Changes to the anti-siphoning system 

	Government response to NBN implementation review a

	Improved competition in telecommunications markets a

	Renewable Energy (Electricity Amendment Regulations 2010 (No. 3) a

	Renewable Energy (Electricity) Amendment Act 2009 and Renewable Energy (Electricity) (Charge) Amendment Act 2009 

	Renewable Energy (Electricity) Amendment Regulations 2010 (No. 8) & Renewable Energy (Electricity) Amendment Regulations 2011 (No. 2) 

	Defence Trade Cooperation Treaty with US

	Australian Government Procurement Statement

	Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and Fair Work Act 2009 a

	Migration Amendment Regulations 2009 (No. 15)

	Australian Inventory of Chemical Substances restriction on the use of certain lead compounds

	Tax Laws Amendment (Medicare Levy Surcharge Thresholds) Bill 2008 

	Fifth Community Pharmacy Agreement

	Aviation Transport Security Amendment (Additional Screening Measures) Act 2007; Aviation Transport Security Amendment Regulations 2007 (No. 4)

	Maritime Transport and Offshore Facilities Security Amendment Regulations 2010 (No.1)

	Tripartite Deeds for 12 Australian privatised airports 

	Northern Territory National Emergency Response Measures a

	Resale Royalty Right for Visual Artists Bill 2008 

	Enhancements from the Review of the Australian Independent Screen Production Sector 


 (continued next page)

Table E.1
(continued)
	Title of regulatory proposal

	Financial Claims Scheme and Other Measures Bill 2008 

	Guarantee Scheme for Large Deposits and Wholesale Funding Appropriation Act 2008

	Financial Claims Scheme (ADI) Levy Bill 2008 

	Financial Claims Scheme (General Insurers) Levy Bill 2008 

	Tax Laws Amendment (2009 Budget Measures No. 1) Bill 2009 

	Tax Laws Amendment (2009 Budget Measures No. 2) Bill 2009 

	Fairer Private Health Insurance Incentives Bill 2009 (Treasury/DHA) 

	Foreign Investment In Housing 

	Corporations Amendment (Improving Accountability on Termination Payments) Bill 2009

	Trade Practices (Industry Codes – Unit Pricing) Regulations 2009

	Tax Laws Amendment (2009 Budget Measures No. 2) Bill 2009 & Income Tax (TFN Withholding Tax (ESS)) Bill 2009

	Foreign Acquisitions and Takeovers Amendment Bill 2009

	Excise Tariff Amendment (Tobacco) Bill 2010 and Customs Tariff Amendment (Tobacco) Bill 2010

	Foreign Acquisitions and Takeovers Regulations 2010 (no. 2)

	Regulation of Litigation Funding 

	Farm Management Deposits 

	Future of Financial Advice (5 PIRs)

	Taxation of Financial Arrangements — amendments to tax hedging rules 

	Government’s Response to the Super System Review (Cooper Review) a

	Competitive and Sustainable Banking System — develop a corporate bond market a

	Competitive and Sustainable Banking System — ban home loan exit fees a

	Competitive and Sustainable Banking System — allow banks to issue covered bonds a

	Government Response to Australia’s Future Tax System review (7 PIRs) a

	Government’s response to the Review of the Woomera Prohibited Area a 


a(Exceptional circumstances were granted by the Prime Minister.
Source: OBPR (2011a and pers. comm. 10 November 2011).
The regulations cover a range of areas, including such significant regulatory areas as: executive termination payments (2009); industrial relations legislation (including the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 and the Fair Work Act 2009) (2010); pharmacy location rules (2010); live cattle exports to Indonesia (2011); and responses to the Australia’s Future Tax System (Henry) Review, including the minerals resource rent tax and the targeting of not-for-profit tax concessions (2011).

PIRs are also used in Queensland, where a PIR must commence within two years of the implementation date of any regulation with significant impacts where a Regulatory Assessment Statement (RAS) was not conducted (Queensland Office for Regulatory Efficiency 2010). In its current review of regulatory gatekeeping and impact assessment processes the New South Wales Better Regulation Office (BRO) has sought views on its proposal that subject to approval by the Premier, PIRs be allowed in exceptional circumstances. The BRO (BRO 2011) notes that:

In such cases, a post implementation review should be completed within two years. The review should be approved by Cabinet or the Better Regulation Office prior to public release. (p. 3) 

Statutory reviews

Some legislation specifies that a review will take place at a specified time or in response to specific circumstances. As regulation becomes more complex and its effectiveness more uncertain, building in reviews is a means of reducing the risk of locking in poor regulation as well as providing an avenue for refinement in light of changing circumstances. Statutory reviews can be an effective mechanism to resolve uncertainties and reform the regulation if required. Deciding this when a regulation is being developed has the advantage that those most familiar with the regulation can be involved. The statutory nature makes it more likely that business and consumer groups affected by the regulation will be aware of the upcoming review, helping to ensure stakeholder engagement. Where managed well by the regulator, relevant data to inform the review will also have been collected. 

Some examples of statutory reviews at the Commonwealth level have included wheat marketing arrangements, airport regulation and third party access arrangements under Part IIIA of the Competition and Consumer Act 2010 (CCA) (box E.3). 
Statutory reviews are also employed at the state level. For example, NSW’s Guide to Better Regulation (BRO 2009) states that a review clause should be included in all Bills, unless a Bill has a minimal impact, to ensure legislation remains effective and efficient. In most cases reviews are to be conducted every five years. Statutory reviews must be tabled in Parliament to allow for public scrutiny. However, the Guide allows flexibility in the review of principal legislation, with the timing of review and details about the review’s objectives able to vary on a case-by-case basis. Overall, agencies completed 11 comprehensive statutory reviews of Acts in 2009-10.

The NSW BRO notes that despite these requirements, statutory review clauses do not appear to be consistently included in amending Bills. It is canvassing views on a proposal that RIA requirements be strengthened to mandate the inclusion of a review clause in all Bills, including amending legislation (BRO 2011).

As the approaches for embedding reviews can differ across reviews, further detail on the approaches is given in the next section.
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Examples of statutory reviews undertaken by the Productivity Commission

	· In September 2009 the Commission commenced an inquiry into wheat export marketing arrangements. The review arose out of the Wheat Export Marketing Act 2008, with section 89 of the Act requiring that the Commission commence a review of the new arrangements by 1 January 2010. In conducting the inquiry the Commission was asked to consider the effects of new marketing arrangements on relevant stakeholders and the costs and benefits that the new arrangements delivered. The Commission was also required to provide comment on those aspects of the new arrangements that were working effectively and identify those that required change. A final report was provided to the Government in July 2010.

· In 2002, the Government introduced a light-handed approach to price regulation of airport services in line with recommendations made by the Commission in its 2002 Report on Airport Price Regulation. Under the Government’s policy, price notification and price caps under the Prices Surveillance Act were discontinued for all airports (with the exception of regional air services at Sydney airport), and price monitoring for Adelaide, Brisbane, Canberra, Darwin, Melbourne, Perth, and Sydney airports was introduced for a five year period, with a review of the arrangements to be conducted at the end of this period. The Government reserved the right to bring forward the review and, in April 2006, it asked the Commission to conduct a further inquiry.

· The Commission also completed a statutory review of the National Access Regime in 2001. In April 1995 the Commonwealth, States and Territories signed three Intergovernmental Agreements, including the Competition Principles Agreement (CPA), which established the framework for competition policy reforms. The CPA required that its own terms and operation be reviewed after five years of operation. Terms of reference for that review specified that the review of Clause 6 of the CPA be incorporated into the competition policy review of Part IIIA of the Trade Practices Act 1974. 

	Source: PC (2001; 2002a; 2007e; 20010f).

	

	


Five-yearly reviews

At the Commonwealth level, all regulations that are not subject to statutory review or to the sunsetting provisions of the LIA are subject to review five years after their introduction. The first tranche of five-yearly reviews are scheduled to commence in 2012. 

In its 2010 review of regulatory policy in Australia the OECD recommended that the Australian Government use scheduled reviews of regulation to promote continuous improvements to regulation. It also recommended that the OBPR help departments and agencies in identifying regulation for review (OECD 2010d). The Australian Government (2010a) response noted that:
A screening process will be used to identify those regulations that should be reviewed. The OBPR will provide advice to departments and agencies to assist with identifying which regulations should be reviewed, and on the modality of each review. In addition, the OBPR will provide advice to departments and agencies on appropriate quality control mechanisms and other matters, including the consideration of related policy issues, associated with the review of particular regulations. A trial of the proposed approach is being conducted with selected departments and agencies in 2009‑10 to identify the scale and scope of the task. The final approach to the five-yearly reviews will be finalised taking into account the results of this trial. (p. 3)
The Commission understands that the OBPR has examined the regulation that would fall within the five yearly reviews for 2012 and 2013 and found that in practice of those regulations needing review, many are picked up by other review processes, including sunsetting, in-built reviews and broader review processes. The Commission understands that the OBPR will be releasing the results of this analysis soon.

International use of programmed reviews

The number of OECD countries with programmed mechanisms for regulatory review and evaluation has grown steadily over the last decade. For example, most OECD member countries now report having mandatory periodic evaluation of existing regulation and automatic review requirements in some form. Sunsetting clauses have also become slightly more widely used in recent years, although they are a less popular mechanism than either automatic review or periodic evaluation (figure E.1).
Sunsetting and statutory reviews are an important part of the United Kingdom (UK) Government’s regulatory review framework. Sunsetting is now mandatory for new regulation where there is a net burden (or cost) on business or not-for-profit organisations. The UK Government guidelines state that domestic regulation enacted through secondary legislation should be subject to the formal requirement of a statutory review, and an automatic expiry date. Domestic regulation enacted through primary legislation, and any legislation that implements international — including European Union (EU) — obligations, should be subject to a review obligation only (HM Government 2011a). Other than in exceptional circumstances, the guidelines state that the first statutory review should in most cases be carried out and published no later than five years after the relevant regulation comes into force. And where the regulation is subject to automatic expiry, this should be scheduled to take effect seven years after the same date. 

Figure E.
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Programmed reviews in OECD countriesa
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a( Data for 1998 and 2005 are not directly comparable as data for 1998 are not available for the EU, Luxembourg, Poland and the Slovak Republic. This means that figures for 1998 are based on data for 27 jurisdictions whereas figures for 2005 and 2008 are based on 31 jurisdictions.

Data source: OECD (2011). 
In addition, the UK Government impact assessment guidelines (HM Government 2011b) state that a PIR impact assessment should normally be produced for a policy intervention which triggered the RIA requirements, with the PIR normally expected 3–5 years after implementation. The PIR should be planned and carried out so as to feed into any statutory review of regulation as required in any sunsetting provision, and other related processes such as the post-legislative scrutiny of primary legislation. The guidance also notes that departments may also produce additional PIRs for implemented policies that were not subject to a pre‑implementation impact assessment. This is recommended, for example, when a prediction that a policy will not change costs is subjected to widespread public criticism.
Other examples include Portugal, which has also begun using revision or sunset clauses in new regulations. For example, both the industrial facilities licensing regime and the licensing regime relating to livestock-related activities (both established in 2008) include ‘review clauses’. In addition, Korea introduced a new sunset clause mechanism in 2009, while in Austria, sunset clauses are applied in some secondary regulations (OECD 2009a). In Canada, however, rather than inserting a sunset clause in legislation, the insertion of a five year review clause is the preferred approach. In addition, for regulatory proposals with large impacts federal departments in Canada are required to complete a Performance Measurement and Evaluation Plan (PMEP) designed to provide an overview of how the proposal will be monitored and evaluated (see appendix K).
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How have programmed reviews been used?

This section draws on examples to discuss how programmed reviews are usually initiated, what methods are used to identify problematic regulations, how the options for change are assessed and the governance arrangements commonly used for programmed reviews. The final issue considered in this section is how much programmed reviews usually cost to conduct.

How are programmed reviews usually initiated?

As discussed in the previous section, the motivation varies for the different types of programmed reviews. Sunsetting is largely about ‘good housekeeping’, ensuring regulation past its ‘use-by-date’ is removed. However, it can also be used to encourage more systematic reviews to be conducted. PIRs are usually triggered by avoidance of good process when the legislation is introduced. 

Statutory reviews can be used in a similar way to sunsetting, but can also be triggered by uncertainty about the longer-term impacts on the efficiency or effectiveness of the legislation. These reviews are ideal where there is:

· uncertainty about whether the solution can be implemented effectively due to the complexity of the regulation. For example, in its 2002 review of the national access regime, the Commission recommended a further independent review of the national access regime five years after the changes to Part IIIA of the Trade Practices Act 1974 had been put in place. The Commission noted that ongoing monitoring and periodic review of the national access regime was likely to be particularly beneficial given ‘… the complexity of the access problem and the imperfect nature of the solutions to it’ (PC 2002b, p. 433). Hence, statutory reviews provide an explicit mechanism for taking account of the often substantial ‘learning by doing’ that occurs when regulatory solutions are complex.
· uncertainty over the effectiveness of the proposed regulatory solution. For example, when the Australian Government deregulated the marketing of bulk wheat exports in 2008 by removing the ‘single desk’ operated by AWB (International) Limited, the legislation also required the Productivity Commission to conduct a review of the marketing arrangements. The Commission’s review of aged care arrangements also recommended a number of statutory reviews in future years to assess how some of the proposed changes — in particular how the recommended consumer-directed system — had worked in practice (PC 2010f)
· uncertainty over the future context for the regulation. This might arise where international regulatory approaches are still in development (for example financial market regulation), or the regulation is a response to a crisis. For example, in response to the heightened uncertainty and declining confidence during the onset of the global financial crisis in late 2008, many governments around the world substantially increased deposit guarantees and provided guarantees over wholesale funding. While most governments nominated a deadline for the availability of the guarantee, Australia did not (RBA 2009). An amendment to Australia’s Guarantee Scheme for Large Deposits and Wholesale Funding Appropriation Bill 2008 to insert a sunset clause to the effect that the Act should cease to have effect two years after its commencement was moved by Senator Bob Brown, however the amendment was unsuccessful (Parliamentary Library 2008)
· the need for an ‘insurance policy’ before committing to change, especially where some stakeholders have doubts about the regulation. For example, in its review of price regulation of airport services, the Commission (PC 2002a)  recommended a shift to ‘light handed’ regulation. As this was a substantial shift from existing arrangements, the Commission recommended that ‘[P]rice regulation of airports should be reviewed towards the end of the five-year regulatory period. The review should be independent and public. Its objective should be to ascertain the need for any future price regulation of airports (including price monitoring or more stringent price regulation)’ (Recommendation 6, p. XLVII).

What methods are used to identify regulations needing reform?

The ability of programmed reviews to identify areas of regulation needing reform depends greatly on their scope. Where statutory reviews are required for the kinds of reasons set out above, the scope of the review is usually specified in the legislation. This scope often determines the parts of the regulation that can be changed in response to the findings of the review. For example, the review of the wheat marketing arrangements (PC 2010f) was focused on the operation of the export accreditation scheme that was put in place as part of the transitional arrangements, following the deregulation of exports (removal of the single desk). The review did not reconsider the issue of whether a single desk or deregulated exports was the superior policy. 

For sunsetting, the scope to identify the need for reform depends on the coverage of the sunset provisions. In general, these apply only to subordinate legislation, and in some jurisdictions, only to new legislation. In Australia, under the LIA, in addition to all instruments reaching the ten years point, all pre-existing instruments are subject to sunsetting processes unless a permanent exemption applies (box E.2). Sunsetting of pre-existing instruments has also been employed in some states, with New South Wales for example sunsetting all pre-existing instruments over a five year period following the commencement of the Subordinate Legislation Act 1989.
Under the Australian Government sunsetting provisions the challenge of identifying regulations needing reform will be substantial, particularly in the first few years of the commencement of sunsetting. The current LIA arrangements for when pre-2005 instruments are scheduled to sunset mean that the number of sunsetting instruments will be both large and highly volatile. 
Data provided by the Office of Legislative Drafting and Publishing (OLDP) show ‘twin peaks’ in the number of sunsetting instruments that will see an estimated 2000 principal instruments sunset in October 2016 and a further 1000 in April 2018, with this pattern likely to be repeated every 10 years (figure E.2). The challenges in managing the associated workload are discussed in the next section.
Figure E.
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‘Twin peaks’: Australian Government regulation by sunset datea
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a( Based on FLRI data at 21 October 2011 for principal instruments that are due to sunset. SLIs = select legislative instruments, SRs = statutory rules.
Data source: OLDP (pers. comm. 25 November 2011). 
How are the reform options assessed?

The default reform option for sunsetting is that regulation lapses. While sunsetting legislation generally does not specify the examination of alternatives, the need to follow best practice guidelines to remake the legislation means those regulations with an impact on business will generally also require the preparation of a RIS. Sunset clauses in legislation can provide the default option in statutory reviews, especially where regulations are used as part of transition arrangements. 
Statutory reviews required during the implementation stages of a regulation may be limited to considering how to fine-tune the regulation to improve efficiency and effectiveness, without revisiting the appropriateness of the regulation. However, some programmed reviews may allow scope to consider whether a more comprehensive in-depth review is needed to identify a wider set of options for reform.

The Best Practice Regulation Handbook notes that while the terms of reference for each review will depend on individual circumstances, the PIRs should generally be similar in scale and scope to what would have been prepared for the decision making stage (that is, as part of a RIS). Issues examined (could) include the problem that the regulation was intended to address, the objectives of government action, the impacts of the regulation and whether the government’s objectives could be achieved in a more efficient and effective way (Australian Government 2010b). 

As programmed reviews take place after implementation this provides an opportunity to collect better information on the actual impacts of the change. The Best Practice Regulation Handbook notes in regard to PIRs (Australian Government 2010b):

The key difference between a PIR and an analysis prepared prior to implementation is that, in the case of a review, the agency can report accurately on the implementation of the regulation and its actual impacts. Agencies should gather data from business and other stakeholders on the actual impacts of the measure, including compliance costs. (p. 21)

In the UK, the Government guidelines (HM Government 2011b) advise that the depth of analysis for a PIR should be proportionate to the likely benefit of conducting the review. A high-impact policy should be subject to a full PIR, including an evaluation of the actual costs and benefits that result from the policy. In many cases a less detailed review will be appropriate (box E.4). 
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UK guidelines for post implementation review analysis

	The United Kingdom (UK) Government applies PIRs as a general mechanism to review legislation that has specific impacts, rather than as a failsafe mechanism in response to process failure. Their guidelines for PIR analysis note that for high-impact policy interventions the following questions should be considered:

· to what extent has the policy achieved its objectives?
· to what extent have the success criteria been met?
· to what extent have there been unintended consequences?
· is the mechanism that was expected to link intervention with outcome credible in hindsight?
· hence, what scope is there for simplification, improvement or deregulation?
· what are the costs and benefits, in hindsight? and going forward?
· is government intervention still required, in light of changing circumstances?
· do compliance levels indicate that the enforcement mechanism chosen is appropriate?

The guidelines note that for low-impact interventions, answering all these questions might be disproportionate, but that reviews are expected to cover the first three questions at least. Departments are required to complete a PIR plan which outlines key elements of the PIR including:

· basis of the review — the basis of the review could be statutory (forming part of the legislation, that is, a sunset clause, or a duty to review), or there could be a political commitment to review

· review objective — is it intended as a proportionate check that regulation is operating as expected to tackle the problem of concern; or as a wider exploration of the policy approach taken; or as a link from policy objective to outcome?

· review approach and rationale — for example, describe the review approach (in-depth evaluation, scope review of monitoring data, scan of stakeholder views, etc) and the rationale that led to the choice of approach

· baseline — the current (baseline) position against with the change introduced by the legislation can be measured

· success criteria — criteria showing achievement of the policy objectives as set out in the final impact assessment; criteria for modifying or replacing the policy if it does not achieve its objectives

· monitoring information arrangements — provide further details of the planned/existing arrangements in place that will allow a systematic collection of monitoring information for future policy review

· reasons for not planning a PIR — explanation required if a PIR is not planned.

	Source: HM Government (2011b).

	

	


The UK Government (2011b) noted: 

Government expects policymakers to evaluate policies after implementation because such evaluation can yield invaluable insights. Examining the actual impact of policies can show what works, what could be improved, and how others can learn from the approaches used. (p. 13)
The trigger for a PIR in the UK differs from that in Australia, with PIRs normally required in the UK for all proposals that trigger the RIA requirements, rather than as a ‘failsafe’ for cases where ex ante assessment is not conducted. 
What are the governance arrangements?

Governance arrangements cover who conducts the review, the resources available for review, the transparency of the process, and the response to the review findings. These vary with the type of programmed review. Governance arrangements may be explicit in the legislation or left to the discretion of the policy agency or agency tasked with undertaking the review.

Australian Government agencies whose regulation has a significant impact on business are required to develop an Annual Regulatory Plan (box E.5). These plans set out all proposed reviews and development of regulatory proposals over the next year. These plans are public and are posted on the OBPR’s website. The Australian Government (2010b) notes that:

The website and the Annual Regulatory Plan initiative are therefore cost‑effective ways of alerting stakeholders to potential regulation. (p. 52)  
Statutory reviews
The process for a statutory review is usually set out in the legislation (or subordinate legislation). This may specify: the agency responsible for, or independence of, the review; who is to undertake the review; the timing of the review; required consultation approaches; and the degree of transparency, such as publication of the review. For example, sections 59 and 60 of the LIA contain requirements for the review of the operation of the Act as well as a review of the operation of the sunsetting provisions (box E.6).

A statutory review can also set out the requirement to repeal, amend or fine tune the regulation, unless the review finds that it is working well. Some legislation will also set out monitoring requirements, and assign this task to a regulator. Monitoring may be included to act as a discipline, where breaching the guidelines triggers a review. It may also be in place to ensure that reviews have access to the information needed to assess the efficiency, effectiveness and/or appropriateness of the regulation. A substantial proportion of regulation of utilities and major infrastructure requires price and quality monitoring. 
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Annual Regulatory Plans

	The Best Practice Regulation Handbook (Australian Government 2010b) outlines requirements for Commonwealth agencies:

Agencies responsible for regulatory changes that may have a significant impact on business are required to prepare and publish an Annual Regulatory Plan in July each year. 

These plans provide business and the community with information about planned changes to Australian Government regulation, and make it easier for business to take part in the development of regulation that is likely to affect them.

These plans contain information about proposed regulatory activity, including a description of the issue, information about the consultation strategy and an expected timetable. The OBPR provides assistance to agencies preparing or updating Annual Regulatory Plans.

Annual Regulatory Plans are published on the website of each agency and the OBPR also publishes the plans on its website. The plans are also linked to the business consultation website which aims to make consultation more effective.

It is up to individual agencies to manage the coordination and publication of Annual Regulatory Plans within their portfolio. (p. 49)

The OBPR (2010b) Guidelines for departments and agencies on preparing and publishing annual regulatory plans outline activities which should be included in annual regulatory plans, including:

· policy development processes aimed at finding a way to address a particular problem or achieve an objective where regulation is likely to be one of the options under consideration

· development of the Government response to a report or inquiry, especially where regulatory change has been put forward as a possibility

· review of a piece of legislation

· sunsetting legislation

· implementation of election promises or government undertakings

· legislation in the process of drafting, where consultation is still being undertaken.

	Source: Australian Government (2010b); OBPR (2010b).
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Statutory review of the Legislative Instruments Act 2003 

	Section 59 of the LIA states: 

Review of operation of this Act:

During the 3 months starting on the third anniversary of the commencing day, the Attorney-General must appoint persons to a body to review the operation of this Act. 

A person appointed to the body may resign from it by giving the Attorney-General a signed notice of resignation. 

The body must review all aspects of the operation of this Act and any related matters that the Attorney-General specifies. 

The body must give the Attorney-General a written report on the review within 15 months after the third anniversary of the commencing day. 

The Attorney-General must cause the report to be laid before each House of the Parliament within 6 sitting days of the House after the Attorney-General receives the report.

Section 60 of the LIA states:

Review of operation of the sunsetting provisions 

During the 3 months starting on the 12th anniversary of the commencing day, the Attorney-General must appoint persons to a body to review the operation of Part 6 [sunsetting of legislative instruments]. 

A person appointed to the body may resign from it by giving the Attorney-General a signed notice of resignation. 

The body referred to in subsection (1) must review all aspects of the operation of Part 6 and any related matters that the Attorney-General specifies. 

The body must give the Attorney-General a written report on the review within 9 months after the 12th anniversary of the commencing day. 

The Attorney-General must cause the report to be laid before each House of the Parliament within 6 sitting days of the House after the Attorney-General receives the report.

	Source: LIA (2003)

	

	


Post implementation reviews

To meet Australian Government PIR requirements, agencies are required to list upcoming PIRs (including proposed timelines) in their Annual Regulatory Plans. For example, the Department of Health and Ageing’s 2011-12 Regulatory Plan (updated to September 2011) provided information about three forthcoming PIRs, including the decision to retain pharmacy location rules, changes to the Medicare Levy surcharge threshold and restrictions on the use of lead compounds. Information provided on the PIRs included a description of the issue, opportunities for consultation by stakeholders, expected timetable and contact details. 
As noted, the OBPR also reports on scheduled PIRs (when they are required to commence and whether they are underway) as well as completed PIRs in its annual best practice regulation reports and provides regular updates on the OBPR website.
Governance arrangements for post implementation reviews can vary. For example, completed PIRs at the Commonwealth level have been prepared by the responsible policy department — Treasury prepared the PIR on the financial claims scheme; the Department of Agriculture, Fisheries and Forestry prepared the PIR on live cattle exports and the Department of Infrastructure and Transport prepared the PIR for the changes to the Maritime Security Identification Card Scheme. 
However, in the case of the forthcoming PIR of the Fair Work Act, the Government has indicated that the review will be ‘independent’ (Vasek 2011). Details about the scope and nature of the review have yet to be publicly released. 
Although the Department of Education, Employment and Workplace Relations (DEEWR) Annual Regulatory Plan for 2010‑11 states that the PIR for the Fair Work Act 2009 will commence in January 2012 and that consultation will be undertaken to inform the PIR process, details of such consultation were ‘yet to be developed’ (DEEWR 2010, p. 18). DEEWR’s Annual Regulatory Plan for 2011-12 does not discuss the PIR (DEEWR 2011). 
Sunsetting

For sunsetting of Australian Government legislation, the LIA requires that a list of instruments and provisions of instruments due to sunset be tabled in the Parliament 18 months before the sunsetting date. Either House of Parliament may pass a resolution within six months after tabling of the sunsetting list indicating which instruments and provisions should continue in force for a further 10 years (box E.2).
Victoria’s sunsetting processes provide an example of governance arrangements at the state level. Victoria’s Subordinate Legislation Act 1994 requires that all regulations are revoked or ‘sunset’ after 10 years. The Victorian Competition and Efficiency Commission (VCEC) lists the regulations that will sunset in the following year in its annual report. All government departments were asked to verify, and amend where necessary, a list of sunsetting regulations based on information provided by the Office of Chief Parliamentary Counsel. They were also asked to provide other relevant information about the regulations, including whether a RIS might be required (VCEC 2011).
In New South Wales the Subordinate Legislation Act requires that subordinate legislation must be reviewed and remade every five years or face automatic repeal. The NSW Legislation Review Committee examines and reports to Parliament on compliance (BRO 2011). 
How much do programmed reviews cost?

The overall costs of programmed reviews vary, depending on such factors as: who conducts the review; the depth of the review; data requirements; and the extent of public consultation. Costs associated with in-house reviews are likely to be lower than for commissioned independent reviews, particularly in cases where monitoring, data collection and evaluation are already being undertaken as part of the ongoing activities of the regulator. In addition to the costs for individual reviews, there are also the overhead costs associated with the management/governance of the wider review program. 
Costs for major statutory reviews will often be similar to the costs associated with in‑depth reviews (appendix C). For review programs where a lot of legislation is due to sunset in a narrow timeframe, costs are likely to be similar to those for wide‑ranging principles-based review programs (appendix D). The extent of the forthcoming review task associated with Australian Government sunsetting requirements under the LIA is discussed in the following section.
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How effective have programmed reviews been in promoting regulation reform?

Effective programmed reviews would not only identify beneficial reforms, but also be influential in getting them implemented. 

This section looks at some examples of programmed reviews and how effective they have been in promoting regulation reform. However, as key elements of the Australian Government requirements, including sunsetting and PIRs, have either not commenced, or have only recently begun, much of the discussion examines processes and emerging issues that may influence their effectiveness. 
Statutory reviews

The number of statutory reviews and the scope of these reviews is not recorded in any consistent way, other than being flagged in agencies’ annual regulatory plans. However, where the reviews have been undertaken in a transparent manner they appear to be a highly effective mechanism for promoting changes to the regulation to make it more efficient and effective. 
For example, Government responses to the Commission’s statutory reviews of price regulation of airports and the national access regime were positive with substantial acceptance of review recommendations (box E.7).
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Outcome for statutory reviews undertaken by the Productivity Commission

	Review of price regulation of airport services

Inquiry Report no 40 signed 14 December  2006, report released 27 April 2007.

On 30 April 2007 the Government announced that it supported nearly all of the Commission’s recommendations on a new price monitoring regime for airport services through to 30 June 2013. The Government (Costello 2007): 

intends to amend Part IIIA of the Trade Practices Act, as recommended by the Commission, to restore the interpretation prevailing before the recent Federal Court decision upholding the declaration of the domestic airside services at Sydney Airport

accepted Commission proposals to address systemic shortcomings in the current regime including through establishing a credible threat of re-regulation by incorporating a ‘show cause’ mechanism, strengthening the Government’s Aeronautical Pricing Principles, setting a starting aeronautical asset base at each of the monitored airports as at 30 June 2005, widening the coverage of monitoring largely as recommended by the Commission (but car parking prices at the major airports are to be monitored separately from the aeronautical price monitoring regime)

in accordance with the Commission’s recommendations, the new price monitoring regime is to apply to Adelaide, Melbourne, Perth and Sydney Airports, and from 1 July 2007, Canberra and Darwin Airports would no longer be subject to formal price monitoring

accepted the Commission’s recommendation that an independent review of the new regime be carried out in 2012.
Review of the national access regime

Inquiry Report no. 17 signed 28 September 2001, released 17 September 2002.

The Government released an interim response on 17 September 2002 which endorsed the thrust of the majority of the Commission’s recommendations (described in detail in PC (2002)). In particular, broad agreement was apparent about the need to introduce changes to the national access regime to clarify its scope and objectives, provide potential investors with greater certainty, encourage commercial negotiations and improve the regulatory process. 

	Sources: PC (2007e); PC (2002b); Costello (2007).

	

	


Sunset reviews

The OECD (2002) has stated that sunsetting should radically reduce the average age of the stock of regulation. At least theoretically, the OECD recognised it as a tool to ensure regular review and reform of the stock of regulations. However, the OECD also noted that problems may arise if sunsetting leads to a reduction in the predictability of the regulatory environment, or if it leads to a reduction in compliance toward the end of the lifespan of a regulation.  It is also potentially costly for regulators, as resources must be committed to remaking the regulation with all regulators associated with the government regulation-making process.
The OBPR notes that sunset clauses can be an effective means of keeping the overall burden of regulation on the community at an acceptable level, and of reducing the number of outdated regulations still in force. It also notes that a sunset clause is particularly suitable for regulation that has been established to deal with an unexpected emergency or with temporary problems, such as measures aimed at providing drought relief (Australian Government 2007).
Sunsetting at the state level

At the state level, sunsetting has played some role in promoting better regulatory outcomes. For example, an OECD study (1999) reviewed the use of sunsetting in several Australian states and concluded that it had substantially reduced the overall number of regulations in force, removed much redundant regulation from the statute books and encouraged the updating and rewriting of much that remained. 
Sunsetting can be effective, particularly if there is early engagement from the relevant departments. For example, Victoria uses the sunsetting provisions of regulations to introduce additional reform. VCEC notes that effective early engagement by regulators improved the regulatory proposals relating to sunset reviews of the Environmental Protection (Industrial Waste Resource) Regulations 2009 and the Children’s Services Regulations 2009. The departments responsible for both of these RISs engaged with the VCEC more than 12 months before the regulations were due to sunset. VCEC (2009) notes that early engagement enabled these RISs to be used as tools to analyse the costs and benefits of various options, and better shape the proposed regulations.
New South Wales is currently examining the operation of its sunsetting provisions, with a range of options for reform canvassed in an issues paper released by the BRO in September (BRO 2011). While not a measure of the level of regulatory burden, data on the number of instruments and pages of regulation subject to staged repeal in New South Wales via sunsetting show a significant reduction in regulation after the introduction of sunsetting (figure E.3). 
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Instruments subject to staged repeal program in NSW
Number of instruments/pages of legislation repealed per year
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Data source: Better Regulation Office (2011).
Reduction was greatest in the first few years, as the Subordinate Legislation Act required the sunsetting of the pre-existing stock of regulations (all statutory rules in force prior to 1 September 1990) in stages — with a fifth of the stock sunsetting each year between 1991 and 1995. Even allowing for this, the reduction has slowed in recent years, with the BRO (2011) noting:

This may reflect in part that the easiest reforms have been identified and resolved in the early years of this program. The resources needed to undertake reviews on an ongoing basis is substantial. (p. 27)

The OECD (1999) review of NSW sunsetting arrangements noted that there was also some evidence to suggest that sunsetting in NSW has, in addition to removing redundant regulation, played a significant role in the updating and rewriting of other regulation which has remained in existence. 

Postponement of sunsetting

There have also been challenges in the operation of sunsetting at the state level. The OECD (1999) found that New South Wales’ more frequent (five‑yearly) sunsetting requirement has seen substantial numbers of regulations that were scheduled to sunset being postponed. For example, of the statutory rules in NSW that were due to sunset on 1 September 1998, 63 were repealed and 101 were retained. For approximately 70 per cent of those 101 rules, the sunsetting date had already been postponed by between three and six years (OECD 1999).
The latest data indicate that this problem remains. In 2009 and 2010, the staged repeal of 51 per cent and 42 per cent of expiring regulations respectively, have been postponed. The BRO (2011) notes that this may reflect a review period (five years) that is too short for some regulations and that agencies are choosing to allocate resources to higher priority activities. Options for addressing this problem while ensuring the stringency of sunsetting provisions in NSW are maintained are currently being examined.
Mechanisms for delaying the sunsetting of subordinate legislation are available in other jurisdictions including:

· South Australia — postponement of expiry for two years, to a maximum of four years

· Victoria — on the certificate of the minister, the Victorian Governor may extend the operation of a regulation once only for a period not exceeding 12 months

· Queensland — extensions of one year or a maximum of five years for subordinate legislation substantially uniform or complementary with legislation of the Commonwealth or another State.
A recent review of Queensland’s sunsetting provisions found that although expiry of substantial numbers of instruments had been delayed over the previous decade due to the granting of extensions, the numbers had been falling steadily — down from 100 extensions granted in 1998 to only 32 in 2008. The review concluded that this evidence ‘suggests that the process of regulation review may have become more well-established’ (Scrutiny of Legislation Committee 2010, p. 24).
For the Australian Government’s sunsetting requirements under the LIA short-term deferral of sunsetting is available. However, the circumstances for which this can be granted are limited and the period of deferral is relatively short (6-12 months). This means that there is currently limited flexibility for departments and agencies to package related regulations for review.
Managing the workload from Australian Government sunsetting
The burden for government departments and regulators of dealing with a large amount of sunsetting legislation can be considerable. Australian Government legislation will start sunsetting from early 2015. Around 6300 principal instruments are scheduled to sunset between 2015 and 2022. The bulk of these will sunset on or before 1 April 2018, the majority of which are regulations made prior to the commencement of the LIA in 2005.

Instruments scheduled to sunset range from a large number of relatively minor regulations to larger and more complex regulations with more significant impacts on business. It is not clear how many of these instruments will need to be remade, and if so, how many of the remade instruments will have an impact on business and trigger the Government’s best practice regulation requirements for the preparation of a RIS. 

While the exact extent of the forthcoming review task facing departments and agencies is not known at this time, it is potentially very large. Concerns have been expressed for some time about how the volume of reviews will be handled. 

As early as 2004, rule-making agencies were advised to monitor their registered instruments and review them well before sunsetting. The LIA handbook (OLDP 2004) warned that: agencies should not wait until the last 18 months before they review their instruments and decide whether some should be repealed, or remade in updated form and continued in force; agencies that propose to repeal existing instruments and remake them in updated form will need sufficient time to seek the necessary approvals and draft replacement instruments; and agencies that leave these matters until the last 18 months risk having their instruments sunset by default.
The 2009 review of the LIA commissioned by the Attorney-General (Legislative Instruments Act Review Committee 2009) warned that:

Sunsetting may place acute demands on drafting resources if agencies propose that legislative instruments due to sunset should be remade. This will have a flow-on effect for [the Attorney-General’s Department’s] lodgement and registration workload. (p.48)
In the Committee's view, agencies should commence action now to identify which legislative instruments will need to continue beyond their sunsetting date, and to propose the repeal of spent instruments to minimise the number of instruments that must be reviewed.

Leadership on this issue would be helpful, not only from AGD but also the Department of Finance and Deregulation, because removing redundant legislation is a key element of the Government’s deregulation agenda. (p. 48)

Consultations undertaken for this study indicate that, for the most part, departments and agencies do not appear to have been active in preparing for sunsetting. The Commission understands the Attorney-General’s Department has provided all portfolios with comprehensive information on whether and when their legislative instruments sunset. Departments have been asked to verify this information before it is published on the Australian Government’s ComLaw website.

The Department of Agriculture, Fisheries and Forestry notes that it is planning for its review of sunsetting portfolio instruments and that (Sub. DR12):

Sunsetting will be an opportunity to consider whole-of-government regulatory reform. However it has the potential to become onerous is there is limited direction on expectations. The department would encourage further direction and resourcing to assist agencies in the review process. (p. 1)

The sheer volume of regulatory instruments points to the importance of good process if sunsetting is to be used as a general mechanism for improving the stock of regulation. A series of filters which identify which regulation could go, which must stay, and which require more detailed review, could reduce this burden. The proposed treatment — for allowing regulation to lapse, remake as is, or review before remaking the regulation (and the extent of the review) — would need to be tested. This could be done by publishing the list and calling for business to identify any proposed treatment that they disagree with. An alternative would be to form a business/community advisory panel to confirm the proposed approach. In any case, any filters used would need to be constructed carefully if the intent of the sunsetting is to be achieved.
Post implementation reviews

Only a few PIRs have been completed at the Australian Government level so it is too early to assess how well the overall process is working. However, the large and growing number of PIRs required — combined with concerns by some departments consulted during the course of this study that PIRs may focus more on implementation issues — points to questions about their potential to serve as a ‘failsafe’ mechanism and to prevent ‘bad’ regulation. It also raises questions about their effectiveness as a deterrent to avoiding the Government’s best practice regulation requirements.
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What makes programmed reviews work well or not?

Priorities for reform are those areas that are currently imposing high costs or distortions for which there are better alternatives (which may be repealing, amending, or integrating the regulation). However, in seeking to promote reform, governments are also mindful of the costs of achieving change — both in terms of political capital for pushing through reforms and in terms of the funding of the review processes. In addition, governments want to avoid pitfalls that can arise from setting in train review processes. 

How well do programmed reviews identify areas needing reform?

The capacity for programmed reviews to identify high-cost and distortionary regulations depends on a number of factors. PIRs triggered by avoidance of best practice process can provide a clear signal that the associated regulation has, at the very least, the potential to impose high costs and hence warrant closer scrutiny. Statutory reviews by their nature should be targeted at problem areas if they reflect a genuine uncertainty about likely impacts rather than being put in place simply to give comfort to stakeholders. 
The OECD (2009b) suggests that the benefits from systematic regulatory reviews are likely to be most apparent in sectors or areas where change is most rapid. The rapidly changing technical, legal and economic environment of industries such as communications and IT, for example, may be a contributing factor in the increasing inclusion of mandated review provisions in primary laws in OECD countries. Gains from systematic regulatory reviews are also likely to be found in areas where regulation is increasing. Sunsetting can be regarded as a housekeeping mechanism useful for cleaning of the stock of regulation to remove that past its ‘use-by’ date. But it can also be used as an opportunity to undertake more systemic reform. This requires using sunsetting as the trigger to examine related groups of legislative instruments in a thematic or systemic review. 
At the Australian Government level, while there are some provisions in the LIA to postpone sunsetting for some instruments in exceptional circumstances, there is no general provision that either allows, or provides an incentive for, packaging of related instruments. The introduction of such a provision that allows regulations to extend beyond their sunset date if they are scheduled to be reviewed as part of a package of related regulation would allow agencies the flexibility to package related regulations for review. The large number of regulations affected by sunset provisions means that for them to work well a filtering process is essential to identify regulations with high costs/unintended consequences. Filters or screens would follow the same sets of broad principles used in determining reform priorities with other types of identification tools (discussed in chapter 6).

How well do programmed reviews identify better alternatives?

The scope for most programmed reviews to identify options for reform is generally defined by the review requirements.

PIRs provide scope to identify improvements to the regulation. With implementation costs known, and early outcomes monitored, they should yield better information than ex ante reviews. Where PIRs assess alternatives rather than focussing just on implementation issues they have the potential to identify options for reform. But, because they are done after the regulation has been implemented this can change the cost-benefit calculus for different options.
An important motivation for introducing a PIR requirement is that it reduces the incentive to avoid the RIS process, as well as verifying that such regulation has been appropriate. PIRs can also be effective as a fail-safe for ‘crisis’ regulation. With regard to PIRs, the Best Practice Regulation Handbook (Australian Government 2010b) states:
While the terms of reference for each review will depend on individual circumstances, the review should generally be similar in scale and scope to what would have been prepared for the decision making stage. Issues that could be examined include: 

· the problem that the regulation was intended to address 

· the objective of government action 

· the impacts of the regulation (whether the regulation is meeting its objectives), and 

· whether the government’s objectives could be achieved in a more efficient and effective way. (p. 14)
There is, however, no mandatory requirement for a PIR to include the same level of analysis required in a RIS. For PIRs to work effectively guidelines need to be established, including: rules about when a PIR is to be conducted; a process by which this occurs, including the monitoring of data required to inform the review; and rules around how the recommendations of the review are to be handled. 

The scope of statutory reviews will largely define the extent to which they are able to consider a wide range of alternatives, including whether the regulation is even necessary. As discussed earlier, statutory reviews can have considerable scope, but it depends on the areas of uncertainty that motivated the inclusion of the review.

The extent to which sunsetting identifies options for reform depends on the approach taken to the review when policy agencies wish to retain, and hence have to remake, the regulation. If agencies plan, and allocate time and resources, to the review this can be a good mechanism for ensuring that the option that goes forward for approval is the best way of achieving the regulatory objective. 

For programmed reviews to work well, ensuring an appropriate level of independence and transparency in the conduct of the review and the methodology applied is crucial. Programmed reviews, by nature, run the risk of being insufficiently independent and transparent, particularly in instances when the department or agency conducting reviews are the authors of the regulation. In these instances there is a risk they could become mechanical ‘tick and flick’ exercises. If the governance arrangements for such reviews are inadequate, they could lend unearned legitimacy to poor regulation, which could prove counterproductive and actually mask underlying problems, delaying beneficial reforms. 

How influential are programmed reviews in promoting reform?

The effectiveness of programmed reviews in promoting reform depends on how they are implemented. While in Australia PIRs have not been in place long enough to determine their influence, in theory they should reduce the incentives to avoid best practice process at the regulation development stage. However, for the disincentive effect to be strong, the scope of the PIR must be similar to a RIS and governments need to be required to respond to the PIR recommendations. Similarly, statutory reviews can be influential where there are requirements to comply with review recommendations, or where transparency and consultation create a constituency that will push for reform. 

It is also too early to tell how well the Australian Government’s sunsetting regime will operate in practice — both in improving the quality of regulation that government wishes to retain and in removing redundant regulation. In other jurisdictions the experience with sunsetting has been mixed, and there have been a number of ways that governments have avoided or delayed addressing problems. 

The scope of programmed reviews varies considerably. The wider the scope, the more likely the review will be an effective mechanism for reforming the stock of regulation. However, proportionality is crucial. Narrowly‑targeted reviews can also be effective in fine tuning the regulation to improve effectiveness, reduce business compliance costs, or remove unintended distortions. The scope of sunset clauses in specific legislation is reduced by exemptions and extensions. The scope of statutory reviews can be very limited, often to only the transitional arrangements. And for PIRs the range of options that can be considered is narrowed by the implementation of one option, that may not have been the preferred option ex ante.

A sound review process is also important for programmed reviews to be successful. Where governance arrangements for programmed reviews allow them to be ignored (or postponed), or where they lack independence or transparency — a particular risk with statutory reviews where these arrangements are not spelt out in the review clause — then the capacity of such reviews to promote genuine reform is likely to be minimal. Similarly, although sunsetting can be highly effective in removing regulation or forcing amendments, its value can be compromised if the volume of regulations results in a rubber stamping, rather than genuine assessment.
Another important factor affecting how influential programmed reviews are in promoting reform is how rigorous the arrangements are for monitoring and reporting on reviews and implementation of reforms. 
Australia is one of few jurisdictions to have a complete database of all major government regulation, in the form of the ComLaw website, which incorporates the Federal Register of Legislative Instruments (FRLI). RIS documents are also published on the OBPR website, along with details of what if any post implementation reviews may be required. ComLaw enables regulatory agencies to lodge material for registration and to track key processes such as tabling and disallowance. 

The Commission understands that ComLaw is currently being expanded to cover sunsetting processes and outcomes. It could cover a variety of other review processes and outcomes, such as COAG processes, Parliamentary processes, Productivity Commission reports, and one-off exercises such as the recent Review of pre-2008 Subordinate Legislation. This gives ComLaw the potential to act as an organising platform to monitor such actions as: proposed reviews of regulation, the draft then final recommendations made by reviews, government response to the recommendations, and legislative changes that result.
What is the return on the review effort?

Programmed reviews, like principles-based reviews, have the potential to be costly where the scope of the programmed review program is large. Observing the principle of proportionality is therefore particularly important for this category of reviews. Programmed reviews need to take into account the scale or order of magnitude of the expected and actual costs and benefits to business and the community stemming from reform of the regulation. 

Good data collection is important. Regulators need to think about data requirements early and build in data collection as part of the operation of the regulation. While costs will vary depending on the data requirements, it could be expected that the costs of data collection (and data quality) will be much lower if they are collected as part of the day‑to-day operation of the regulation rather than after a period of time (such as by an external reviewer).

As discussed, the burden of dealing with a large amount of sunsetting legislation can be considerable. To work well, clear and transparent processes to manage the flow of sunsetting legislation are essential. This requires effective planning and early engagement with affected parties, including through the publication of a forward program of sunsetting regulations and associated reviews. The necessity of planning programmed reviews ahead of time also provides opportunities to save costs by avoiding duplication with other review processes. Packaging together reviews of regulations that are overlapping or addressing similar issues can be cost-effective.

For example, the UK Government guidelines (HM Government 2011a) for sunsetting and PIRs advise that departments should coordinate their activities where more than one review is required in overlapping policy areas. Combining the delivery of a programmed review of a particular regulation with a broader review has some potential advantages. By framing the individual regulation in a broader policy context, this approach can produce more meaningful conclusions and has the potential to directly improve the quality of future policy development. And by avoiding the duplication of work involved in running separate reviews, it is also more efficient.
If well targeted, statutory reviews can themselves be highly cost effective, as they focus on areas of uncertainty that could impose unnecessary costs, can be well informed if the data collection has also been embedded, and have some authority to recommend changes.
Table E.2 summaries the key strengths and weakness of programmed reviews.
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Strengths and weaknesses of programmed reviews 
	
	Post implementation reviews
	
Statutory reviews
	
Sunset provisions

	Discovery — How well does the approach identify areas needing reform?

	Strengths
	· Priority well flagged by initial avoidance of best practice process
	· Especially useful where required because of uncertainty 
	· Forces review action to keep legislation

	Weaknesses
	· Can be hard to change regulations that have already been set in place

	· Generally limited to specific aspects of the regulation
	· Risk of becoming mechanical ‘tick and flick’ exercises
· Potential for unanticipated implications of expiry — may result in rushed regulation

	Solutions — How well does the approach identify better alternatives?

	Strengths
	· Better information should be available for analysis
	· Potential for discovery if ongoing monitoring in anticipation of review collects meaningful information 
	· Can package regulation for review giving greater scope to consider options

	Weaknesses
	· Potential for adopting a narrow approach and merely fine tuning
	· Depends on scope of review
	· Potentially vast coverage may reduce scope to look at better ways to achieve objectives that remain appropriate

	Influence — How influential is the approach in promoting reform?

	Strengths
	· Should reduce the incentives to avoid good process at regulation development stage
	· Influential where reviews are in-depth
	· Expiry is effective trigger in forcing review or amendment

	Weaknesses
	· May degenerate to an implementation review
· Reviewer independence is low where reviewers are authors of regulation
	· Requirements to comply with review recommendations may be lacking
	· Volume may result in ‘rubber stamping’ or widespread deferral

	Cost-effectiveness — What is the return on the review effort?

	Strengths
	· Greatest value if an effective deterrent to RIS avoidance

· Review of ‘crisis’ legislation
	· Could be lower costs if data collection is already built in
	· Costs could be high — if large numbers of regulations are up for review 

	Weaknesses
	· May lack scope once legislation is implemented 
	· In-depth reviews can be costly
	· Not cost effective if filter weak
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