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In-depth reviews
Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· In-depth reviews combine a close focus with the opportunity for intensive analysis. 
· They generally take a regulation or set of regulations impacting on an industry or activity and consider in detail their appropriateness, effectiveness and efficiency. They can also propose alternatives to the existing regulatory approach. 
· The reviews may encompass both regulatory, expenditure and other policy elements.
· Independence of the reviewer can be crucial to the efficacy and influence of in-depth reviews. Key governance elements that promote independence include: 

· the review being conducted at arm’s length from the policy area, with no conflicting interests

· ensuring an appropriate mix of skills of those involved in the review

· separate arrangements for funding and support (for example, via secretariats)
· public consultation that is broad and takes place over an extended period.
· The scope or mandate of the review is also very important. If too narrow, this can restrict the ability to examine the full impacts of the current approach, and hence to fully identify the need for reform.
· High quality in-depth reviews provide a robust analysis of the current system and demonstrate the advantages (net benefits) of the changes they recommend. As such they can help build a constituency for reform.

· The use of broad and extended consultation, together with the depth of analysis contained in these reviews, has contributed to their effectiveness. 
· Public consultation processes involving a draft reporting stage have been an important contributor to the success of many of these reviews.
· Where stakeholder support is forthcoming, these reviews have been an important driver of regulatory reform. 
· Prioritising the commissioning of in‑depth regulatory reviews in Australia is important given their resource intensiveness.
· Adequate follow up on the implementation of review recommendations is also essential.

	

	


The structure of this appendix is as follows:
· section C.1 — briefly describes the main features of in-depth reviews
· section C.2 — uses examples of in-depth reviews to highlight how they are usually commissioned (the triggers), the methods used in such reviews to assess alternatives to the regulation in place, and the governance arrangements of the reviews
· section C.3 — considers how effective in-depth reviews have been in promoting regulatory reform
· section C.4 — considers what makes in-depth reviews work well. It assesses the main features of effective reviews in: identifying areas of regulation that need reform (discovery) and alternatives that would improve outcomes (solutions); promoting reform action (influence); and providing a positive overall return on the review effort (cost-effectiveness).
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What are in-depth reviews?

In-depth reviews tend to differ considerably from other types of regulatory reviews in terms of their focus, depth of analysis, duration and approach to consultation.
Key features

Reviews of this type generally focus on specific areas of regulation or activity. They look at the impact of a regulation or discrete group of regulations on an industry or particular aspects of an industry. Unlike comprehensive regulatory stocktakes, for example, these reviews tend to be far more targeted. 
Reflecting their mandate, in-depth reviews have a more comprehensive approach to analysing the impacts of the current regulation affecting the area under review. They often examine the objectives of the regulation to assess whether it is appropriate, as well as its cost-effectiveness. They usually have the capacity to look at the interaction between regulations, in some cases across the different regulatory jurisdictions.
These reviews involve more research and analysis, and are developed over a longer time frame, than many other review types. They tend to draw on a mix of methodologies in their analysis, including empirical analysis of the impacts of current regulations (ex post evaluation). They also analyse the alternatives (ex ante evaluation) in making recommendations for reform and test the recommendations with stakeholders. 
Broad consultation has been a key feature of the more successful reviews. Consultation with industry, consumer groups and experts is used in identifying burdensome and inappropriate aspects of the regulation under review, and in developing alternatives. In many such reviews this consultation is repeated and spread across time, so that stakeholders have an opportunity to provide input and feedback at key stages of the review process. 
Such reviews are typically directed at achieving ‘appropriate’ regulation to meet some broadly agreed objective. This may lead them to recommend new regulation in some cases, as well as amendments to or removal of existing regulation. Also such reviews may look at non-regulatory instruments in combination with, or as an alternative to, regulation.
Some examples

State and territory governments regularly commission reviews into specific areas of regulation. In Victoria, for example, the Victorian Competition and Efficiency Commission (VCEC) has conducted inquiries into regulatory impediments in the financial services sector (2010); environmental regulation in Victoria (2010); food regulation in Victoria (2008); the Labour and Industry Act (2007); housing construction (2006); and regional economic development (2005). These have all involved broad consultation and detailed analysis. 
Examples of Productivity Commission reviews that have used this approach when looking at regulations or topics with a strong regulatory focus are shown in box C.1. These reviews have tended to: involve long time frames (9–12 months); focus on specific regulations and industries; consider regulatory, quasi-regulatory and non-regulatory alternatives; and wide consultation. They also consider the costs and benefits to Australia as a whole, rather than to a particular interest group or region.
A number of current and past reviews conducted by taskforces, typically led by eminent former business people or public servants, have also (to varying degrees) used aspects of this approach in considering regulations or issues with a strong regulatory dimension. Examples include the current Victorian Taxi Industry Inquiry; the 2011 transparency review of the Therapeutic Goods Administration (box C.2); the 2008-10 Australia's Future Tax System (Henry) Review; the 2009-10 (Cooper) Review of Australia’s Superannuation System; the 2008 (Beale) Review of Quarantine and Biosecurity (box C.3); and the 2008-09 (Hawke) Review of the Environment Protection and Biodiversity Conservation Act 1999. Earlier examples of past reviews using aspects of this approach include the 2005 taskforce review of Australia’s export infrastructure; the 1993 (Hilmer) Review of Competition Policy; and the Wallis (1996-97) and Campbell (1979) inquiries into the Australian financial system. 
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	Box C.1
Examples of Productivity Commission inquiries and studies with a regulatory focus

	Price Regulation of Airport Services (current Inquiry)
	Caring for Older Australians (2011 Inquiry)

	Gambling (2010 Inquiry)
	Wheat Export Marketing Arrangements (2010 Inquiry)

	Executive Remuneration in Australia (2010 Inquiry)
	Review of Australia’s Consumer Policy Framework (2010 Inquiry)

	Contribution of the Not for Profit Sector (2010 Study)
	Restrictions on the Parallel Importation of Books (2009 Study)

	Australia’s Anti-dumping and Countervailing System (2009 Inquiry)
	Review of Regulatory Burdens on the Upstream Petroleum (Oil and Gas) Sector (2009 Study)

	Chemicals and Plastics Regulation (2008 Study)
	Review of Australian Consumer Product Safety System (2006 Study)

	Reform of Building Regulation (2004 Study)
	Review of the Disability Discrimination Act 1992 (2004 Inquiry)

	Impacts of Native Vegetation and Biodiversity Regulations (2004 Inquiry)
	National Workers’ Compensation and Occupational Health and Safety Frameworks (2004 Inquiry)

	Economic Regulation of Harbour Towage and Related Services (2003 Inquiry)
	Review of Section 2D of the Trade Practices Act 1974: Local Government Exemptions (2002 Inquiry)

	Review of the National Access Regime (2002 Inquiry)
	Review of the Superannuation Industry (Supervision) Act 1993 and Certain Other Superannuation Legislation (2002 Inquiry)

	Telecommunications Competition Regulation (2001 Inquiry)
	Review of Legislation Regulating the Architectural Profession (2000 Inquiry)
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	Box C.2
The transparency review of the Therapeutic Goods Administration

	On 16 November 2010, the Parliamentary Secretary for Health and Ageing, the Hon. Catherine King MP, announced a review to improve the transparency of the Therapeutic Goods Administration (TGA). The Parliamentary Secretary advised that a review panel of consumer, health practitioners and therapeutic goods industry representatives was being established under the Chairmanship of Emeritus Professor Dennis Pearce AO. 

The Panel of 13 members broadly represented the main stakeholder groups of: consumers (four representatives); health practitioners (three representatives); the rural health sector (one representative); and the therapeutic goods industry (five representatives). The five representatives of the therapeutic goods industry represent the following sectors: prescription medicines; generic prescription medicines; over-the-counter medicines — for example, pain relief, cold and flu preparations; complementary medicines — also known as 'traditional' or 'alternative' medicines, including vitamin, mineral, herbal, aromatherapy and homeopathic products; and medical devices — for example, bandages and dressings, replacement hips, heart valves etc.

The 13 member Review Panel was asked to comprehensively review the way in which the TGA communicates its regulatory processes and decisions, and to report against the terms of reference.
The Review adopted a strong focus on communication, consultation and engagement, and sought input through submissions and conducting public meetings. The public consultation phase of the Review encouraged individuals and organisations to put their views forward through written submissions, and /or attendance at either a public meeting, or a meeting organised for a specialist group, for example, with officials of state and territory health departments, or other regulatory bodies. All submissions to the Review, notes of the public meetings, and summaries of the Panel meetings were published on the TGA website so that progress on the Review could be monitored by interested parties. A final report was released publicly in June 2011. 

	Source: TGA (2011).
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	Box C.3
The Beale Review of Quarantine and Biosecurity

	The 2008 Review of Quarantine and Biosecurity, headed by Roger Beale AO, was announced in February 2008 and provided its final report to government in September 2008.
The review had broad-ranging terms of reference, and was required to consider the appropriateness, effectiveness, and efficiency of:

· current arrangements to achieve Australia’s Appropriate Level of Protection

· public communication, consultation, and research and review processes

· resourcing levels and systems and their alignment with risk in delivering requisite services

· governance and institutional arrangements to deliver biosecurity, quarantine, and export certification services. 

In looking at regulation in this area, the Review (Beale et al. 2008) found that the primary legislation, the Quarantine Act 1908, was no longer fit for purpose. The Review stated:

The core of the Quarantine Act 1908 was drafted a century ago. Since that time, biosecurity risks have changed significantly as have Australia’s international trade interests and treaty obligations. The Act has been progressively amended to cater for these changes, leading to overlapping provisions and powers. In some cases, activities are now supported by more than one source of authority, while in others, apparently similar provisions require specific steps to be followed if the actions taken are to be lawful. (p. 130)
Beale et al. (2008) recommended that the Act be replaced with a new Biosecurity Act which would be based on a ‘broad set of Commonwealth Constitutional powers to move from a narrow ‘quarantine’ focus to the management of biosecurity risks in a modern trading environment.’ (p. 131) 

	Source: Beale et al. (2008).

	

	


In-depth reviews are also undertaken in the context of wider reviews of government expenditure programs. Often there is a regulatory component to the program that sets out eligibility and governs the provision of services. Examples include the 1998 (West) and 2008 (Bradley) reviews of higher education; the 2004 (Hogan) Aged Care Review; the 2009 National Health and Hospitals Reform Commission; and the recent reviews of aged care and disability care and support conducted by the Commission (PC 2011a and 2011b). A feature of these reviews is that they are not wholly focussed on regulation and, as such, have tended to consider the interaction between regulation, access, service provision, funding arrangements, and outcomes. They have also considered changes in the ‘mix’ of regulation as a result of this broader frame of reference. 

Increasingly, governments are also choosing to deliver services via contracted entities, both for-profit and not-for-profit organisations. Many such contracting arrangements impose significant regulatory requirements upon the contracted parties. These contractual requirements can impose considerable compliance costs on the service delivery organisation, and have been dubbed by some ‘regulation by stealth’ (PC 2010e). In-depth reviews of broader government service delivery can therefore also have a strong regulatory or quasi-regulatory dimension. 

Parliamentary Committee inquiries into current or prospective regulations also have some (if not all) of the characteristics of in-depth reviews. These inquiries tend to share a strong focus on public consultation via submissions and hearings. One main point of difference, however, is that the conclusions of Committee review reports may be split along party lines, with dissenting or minority reports possible in some cases. Committee reviews also tend to be more lightly resourced than those conducted by standing bodies, panels and taskforces.

International examples

In-depth reviews of regulations, or of issues with a strong regulatory dimension, have also been undertaken in a number of other countries. 
In the United Kingdom (UK), for example, the current review of health and safety legislation (the  Löfstedt Review) is being conducted with an independent panel of experts from a range of backgrounds. The Review has a broad reference, and is required to:
… consider the scope for combining, simplifying or reducing the – approximately 200 – statutory instruments owned by HSE and primarily enforced by HSE and Local Authorities, and the associated Approved Codes of Practice (ACoP) which provide advice, with special legal status, on compliance with health and safety law. (Department for Work and Pensions (UK) 2011, p. 2) 

The review is to be conducted over a longer timeframe (approximately nine months) with extensive consultation requirements. 
Canada has also conducted a number of in-depth reviews in the past, often as offshoots of broader reviews of the entire regulatory system. For example, as part of the 1992 Canadian Government review of its regulatory system, a number of departmental reviews were conducted that had many of the features of in-depth reviews. In commenting on these reviews, the Organisation for Economic Cooperation and Development (OECD 2002) stated:
The Departmental reviews culminated in each case in a report to the responsible Minister which identified regulatory programs in respect of which the costs exceeded the benefits, with proposed dates for their elimination or modification; regulations in respect of which efficiency and effectiveness could be improved; and means by which the department could ensure its regulatory programs remain responsive to Canada’s changing circumstances. The processes employed included public consultation with input from a wide range of stakeholders. Several departments used advisory panels with broadly based representation. At the end of the review (complete by June 1993), 835 out of a total of about 2800 regulations then listed in the Consolidated Index of Statutory Instruments were identified for revocation, revision or further review. (p. 48)

Commenting more generally on the Canadian experience, the OECD (2002) observed that, while some useful reviews had been undertaken, a clearer commitment to regular reviews was required.
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How have in-depth reviews been used?
In-depth reviews are often used when detailed consideration is required, not only of the costs imposed by regulations, but also the benefits, and whether there are better alternatives. The first task is an ex-post evaluation to assess whether the costs are warranted by the benefits.  The second is an important feature of in-depth reviews as they consider alternatives in order to make recommendations for reform. 
An in-depth review will generally need to follow a sequence of steps that mirror the requirements of a RIS, in that it assesses:

· the magnitude of the problem

· the cost effectiveness of the options in addressing the problem

· the appropriateness of the most cost effective option – whether the benefits exceed the costs.

It can also look at related regulation and opportunities to streamline, combine or otherwise reduce the burden and/or improve effectiveness. Hence a good in-depth review can provide strong foundations for regulatory reform in a broader policy context. 
How are in-depth reviews usually initiated?
In-depth reviews can have a number of origins, ranging from ad-hoc response to issues or crises, through to a more programmed approach. 

Often a set of issues specific to an area of economic activity and regulation will emerge that lead to demands for a thorough review. These may be due to a range of more ad-hoc ‘trigger’ factors, including rising cost imposts, a change in the effectiveness of regulation, or a change in broader economic and political circumstances. For example, the Commission’s recent inquiries into the retail industry (PC 2011c) and gambling (PC 2010i) arose from situations where stakeholder pressure following significant changes in circumstances created the impetus for an in-depth reconsideration of these areas. 
In some cases, an in-depth review can help government resist pressure for a ‘knee-jerk’ regulatory response to an ‘issue’ of the day, and can inform a more considered regulatory or other response with less risk of unintended consequences. The Commission’s recent review of executive remuneration is an example (PC 2010). 
In-depth reviews can also arise where new solutions to long-standing problems appear worthy of consideration. For example, the Victorian Government’s current inquiry into the taxi industry arose in part because of concern that the existing regulatory structure, which had remained unchanged for many years, was no longer suitable. In this context, the initial paper for the review (State Government of Victoria 2011) stated:
The issues to be considered by the inquiry are complex and long standing, and are compounded by an absence of verifiable data on many fronts, particularly relating to demand for services. They will require thorough examination and openness to all ideas and perspectives. (p. 5)

The Beale et al. (2008) review of quarantine and biosecurity (box C.3) is another example where a review took place in part because regulation had become outdated and no longer fit for purpose. 
Policy changes in an area that have (often) unforeseen but significant impacts on regulatory effectiveness can also trigger in-depth reviews. For example, the Commission’s 2000 inquiry into broadcasting arose in part because a range of policy changes, many with cultural and social objectives, had impacted upon the transparency and effectiveness of the regulatory regime (PC 2000). 
In-depth reviews can also be part of a more planned approach to developing a reform agenda. Many such reviews have arisen out of earlier stocktake exercises where the issues are identified as important but cannot be resolved as part of a broadbrush review. For example, the Cooper review of superannuation and the Commission’s reviews of regulation in chemicals and plastics and upstream petroleum (PC 2009a) arose out of recommendations from the Regulation Taskforce (2006). 

The commissioning of a series of in-depth reviews has also formed part of a broader regulatory review program. In Australia, the program of legislative reviews undertaken as part of National Competition Policy, many with a regulatory focus, are a prominent example in this regard (albeit with variations in the quality of reviews undertaken) (see appendix D). Currently the Commission is engaged in a series of reviews of the education workforce, where regulatory constraints are part of a set of broader considerations (PC 2011f). 
How are they conducted?

While there are variations in how in-depth reviews are conducted, they share a similar approach, which includes:

· consultation, which tends to be broad to ensure the full range of issues and perspectives is understood

· the search for evidence, which can be wide-ranging and consider qualitative and quantitative information in assessing the impact of current regulations

· the analysis of alternatives, which can be broad and may draw on the use of principles such as a screening criteria, statistical analysis, expert judgement and the testing of options with stakeholders.

Stakeholder engagement is an important part of review processes. For example, the recent (Cooper) Review of Australia’s Superannuation System undertook a three-part consultation process, involving roundtables, visits and international consultations. It also used several stages of submissions to engage with stakeholders and seek their views:

At the start of each phase, the Panel published an issues paper with a view to helping stakeholders frame their submissions at the appropriate conceptual level. Interested parties had a period of approximately eight to ten weeks to make submissions in response to the themes and issues raised in each issues paper. The Panel then released one or more preliminary report(s) in response to each phase. (Super System Review 2010, p. 67)

The use of several stages of reporting and submissions was subsequently identified by the Panel in its final report as an important mechanism by which to identify reform options, test preliminary proposals and gauge stakeholder reaction more broadly (Super System Review 2010). 

The Commission’s process for review consultation and conduct also relies on extensive stakeholder engagement. Draft reports are an important component which are used to ‘road test’ positions and recommendations (box C.4). The Commission’s experience is that a multi-stage review process is a very effective way to engage stakeholders and to test ideas. In particular, the release of a draft report, with rounds of public submissions both before and after the draft, has assisted these types of reviews greatly (Banks 2007a). 
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	Box C.4
The Productivity Commission’s review process

	The Assistant Treasurer sends a Reference to the Commission

(
The Commission advertises the inquiry and calls for parties to register their interest

(
The Commission visits interested parties, distributes an issues paper to focus attention and invites written submissions

(
Public hearings or other consultative forums may be held

(
The Commission publishes a draft report or position paper

(
Hearings and roundtables are held on this preliminary report

(
A final report is sent to the Assistant Treasurer

(
Departmental consultations are held and the report is considered by relevant Ministers

(
The report is tabled in Parliament and the Government may announce its decision at that time or at a later date

	

	


What are the governance arrangements?

Appropriate governance is needed for in-depth reviews of regulatory issues to find the ‘right answers’. Good governance also underpins public confidence and engagement in the process, and builds support for reform. 

Governance arrangements that have been central to the effectiveness of in-depth reviews include: independent leadership; adequate resourcing; transparent and consultative processes; and effective channels for government to respond. 

Many of the appropriate structures for governance of in-depth reviews apply equally to other review modes, including stocktake reviews (as discussed in Appendix B) and broader, non-regulatory reviews (box C.5). 
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	Box C.5
Views on governance from the Australian Law Reform Commission’s ‘review of reviews’

	In 2009 the Australian Law Reform Commission appointed a commission of inquiry to review the Royal Commission Act 1902 and related issues. The review’s final report, Making Inquiries: A New Statutory Framework, contained a large number of detailed recommendations on the conduct and remit of future executive inquiries. While the review was confined to looking at Royal Commissions and other executive government inquiries, and excluded other forms of inquiry conducted by standing bodies such as the Productivity Commission and the Australian Crimes Commission, it nevertheless provides some parallel lessons of interest. 

One main theme running through the recommendations is that proper governance is fundamental to the success of reviews. The inquiry made several recommendations designed to strengthen governance and other aspects of future executive reviews. These included that: 

· an Inquiries Handbook be published containing information (for those responsible for establishing inquiries, inquiry members, inquiry participants and members of the general public) on governance matters including the establishment of inquiries; appointment of inquiry members; administration of inquiries; and powers, protections and procedural aspects
· the Handbook would address when it is appropriate to establish a Royal Commission or Official Inquiry, via consideration of the level of public importance; whether powers are required and at what level; whether recommendations will facilitate government policy making; and whether these or other means of inquiry are the most appropriate form of review
· the Handbook would also provide detailed guidance on the appointment of members, involving a consideration of such things as skills, knowledge and experience
· the Australian Government should be required to publish an update on the implementation of recommendations from inquiries that it accepts; one year after tabling and periodically thereafter.

	Source: ALRC (2009).

	

	


In practice, governance arrangements for in-depth reviews have met the requirements to varying degrees. 

The degree of independence of reviews is one key area where approaches have differed. Some reviews have been led by eminent people from outside government (Hogan, Wallis, Cooper). Others have been headed by senior public servants (Shergold, Henry, Beale). And the secretariats for both types of reviews have had different origins. For example, the Henry and Hogan reviews used secretariats located in the relevant policy departments (respectively, Treasury and the Department of Health and Ageing). Other reviews have used secretariats that are separate from departments or agencies, or used secondees from across the public service.

Reviews headed by eminent persons or groups of experts can raise the credibility of the review and its processes, as long as these people are seen to be free from vested interests. Several such reviews have provided high quality reports which have led to major policy changes. (For example, the ‘Campbell Inquiry’ into financial market regulation in the 1980s.) Critically, however, these reviews have not only been characterised by eminent and expert leadership, but have also been well-resourced, with ‘neutral’ secretariats and adequate time frames.

Several agencies have a standing function to conduct regular in-depth reviews, including VCEC and the Productivity Commission. These agencies have relied on administrative, legislative and budgeting arrangements to underpin and strengthen their independence. For example, the Productivity Commission, which is established under its own Act, has governance arrangements in place to ensure the independence of review conduct and advice. 

How much do in-depth reviews cost?
In-depth reviews are typically more costly per specific area of regulation than other stock management approaches, such as regulatory stocktakes. By definition, these reviews require more analytical resources, and tend to be conducted over a longer time frame, than other approaches. The extensive consultation that is a hallmark of such reviews can also be a significant contributor to cost. 
While detailed cost information is often hard to obtain, cost estimates are available for some past in-depth reviews (table C.1). 
Clearly, comparisons of total cost need to be balanced with broader considerations of quality and effectiveness. These issues are discussed further in section C.3 below. 

Table C.

 SEQ Table \* ARABIC 1
Total cost of selected in-depth reviews of regulation 

Costs in current year prices

	
Review
	
Review body
	
Total cost $m
	Source of 
cost estimate

	Australia's Future Tax System (Henry) Review
	Review taskforce
	10.00 (2008-10)
	Media

	Contribution of the not-for-profit sector
	Productivity Commission
	1.57 (2009-10)b
	PC Annual Report 2009-10

	(Beale) Review of Quarantine and Biosecurity
	Review taskforce
	1.74 (2008-09)
	Departmental estimate

	(Cooper) Review of Australia’s Superannuation System
	Review taskforce
	2.43 (2010-11)
	Departmental estimate 

	(Hogan) Aged Care Review
	Review taskforce
	7.20 (2002-03)
	Departmental estimate

	Chemicals and plastics regulation
	Productivity Commission
	1.67 (2008-09)b
	PC Annual Report 2009-10

	Food Regulation in Victoria
	Victorian Competition and Efficiency Commission
	1.51 (2008-09)a
	VCEC Annual Report, 2008-09 

	Review of Regulatory Burdens on the Upstream Petroleum (Oil and Gas) Sector
	Productivity Commission
	1.16 (2008-09)b
	PC Annual Report 2008-09

	Review of Environmental Regulation
	Victorian Competition and Efficiency Commission
	1.29 (2008-09)a
	VCEC Annual Report, 2008-09

	Labour and Industry Act
	Victorian Competition and Efficiency Commission
	0.18 (2008-09)a
	VCEC Annual Report, 2008-09

	Review of the Disability Discrimination Act 1992 (2004 Inquiry)
	Productivity Commission
	2.06 (2003-04)b
	PC Annual Report 2003-04


a VCEC cost figures only include salary costs. b Includes salaries and estimated overheads. 
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How effective have in-depth reviews been in promoting regulation reform?

In considering the effectiveness of in-depth reviews, key questions are:

· whether the areas chosen for review were priorities 
· the quality of review processes and reports 

· whether reviews have driven required and effective reforms within the areas looked at.

Taken as a group, in-depth reviews have been very effective in promoting regulatory reform. There appears to be no substitute when the issues are complex and sensitive, with multiple stakeholders. When done well, and notwithstanding political sensitivities, in-depth reviews have usually resulted in most of their recommendations being accepted by governments (although the pace of implementation has sometimes been slower than desired). For example, past reviews of regulation undertaken by the VCEC for the Victorian Government have been generally successful in having their recommendations accepted (table C.2). And reviews with strong regulatory dimensions conducted by the Productivity Commission have also been largely successful in having their recommendations accepted by Government (table C.3). In some cases, rejected recommendations have been accepted some time later under a change of government. 
Table C.

 SEQ Table \* ARABIC 2
Victorian Government responses to selected (regulatory) VCEC inquiry recommendations

	
	No. of recommendations
/options
	
Supported
 in full
	Supported in part/for further consideration
	
Supported in principle
	
Not supported

	Regulation and regional Victoria
	41
	27
	-
	13
	1

	Housing regulation in Victoria
	47
	34
	2
	8
	3

	Food Regulation in Victoria
	37
	22
	4
	9
	2

	Review of the Labour and Industry Act
	1
	1
	-
	-
	-

	Review of Environmental Regulation
	53
	29
	8
	15
	1

	Total (percentage)
	100
	63
	8
	25
	4


Source: VCEC (2009).
Table C.

 SEQ Table \* ARABIC 3
Government responses to recommendations of selected past reviews by the Productivity Commission

	
	No. of recommendations
/options
	
Supported
 in full
	Supported in part/for further consideration
	
Supported in principle
	
Not supported

	Executive Remuneration in Australia (2010 Inquiry)
	17
	7
	5
	4
	1

	Australia’s Anti-dumping and Countervailing System (2009 Inquiry)
	20
	11
	3
	1
	5

	Review of Regulatory Burdens on the Upstream Petroleum (Oil and Gas) Sector (2009 Study)
	30
	25
	5
	-
	-

	Restrictions on the Parallel Importation of Books (2009 Study)
	3
	-
	2
	-
	1

	Review of the Disability Discrimination Act 1992 (2004 Inquiry)
	32
	13
	4
	9
	6

	Impacts of Native Vegetation and Biodiversity Regulations (2004 Inquiry)
	10
	10
	-
	-
	-

	Total (percentage)
	100
	60
	17
	12
	11


Source: PC (2008e).

The importance of independence and transparency

Past examples suggest that, as discussed, governance matters. To work well, in-depth reviews should be independent, with transparent processes. They also require adequate resources in terms of both staff capability and the time and resources to undertake effective consultation. 
Less constrained terms of reference, that allow consideration of interactions with other regulations, including regulation in other jurisdictions, also appear to improve the value of a review. A wide scope appears critical for in-depth reviews to be valuable as they have to be able to identify, and address in the recommendations, the specific regulations that are problematic.
A further key contributor to the influence of in-depth reviews is the effectiveness of their consultative processes. As the OECD (2010a) has observed:

… reform requires, first and foremost, public understanding of the need for it. For complex issues …  the messages have to be complex enough not to misrepresent the issue, and simple enough to be widely comprehensible. The other prime considerations in communications in support of reform are transparency (the messages and measures must be clearly related to the purpose of the reform) and consistency (the messages and measures must be seen to be complementary and mutually supportive). (p. 152)

Stakeholders may feel misunderstood or misrepresented if the review body makes recommendations that are theoretical, impractical, or do not sufficiently consider industry-specific conditions. But there are significant safeguards built into in-depth reviews that make this less likely to occur. For example, the ‘testing’ of preliminary recommendations via a draft reporting process can be very useful in testing recommended reforms. Indeed, the issuing of draft reports has  been a key feature of successful reviews.
C.4
What makes in-depth reviews work well or not?
There are several general conclusions that emerge from a consideration of the effectiveness of in-depth reviews (table C.4).

How well does the approach identify areas needing reform? 
In-depth reviews have often arisen out of earlier reviews which identified the need for a more detailed examination of particular regulatory issues. For example, the Commission’s 2006 review of consumer product safety regulation was the culmination of a series of earlier reviews, several of which found that existing regulatory and administrative arrangements contained a number of deficiencies (PC 2006a). A number of reviews have also come out of recommendations by the Regulation Taskforce (2006), as discussed previously. 

The track record of commissioning such reviews via a thorough process of discovery and prioritisation has been uneven. A more systematic approach to collecting this information and prioritising in-depth reviews could include consideration of:
· identification of the area in public stocktakes through other review processes, or if revealed through benchmarking or principles-based screening

· the length of time since review of an area was undertaken, and the extent of change in the area
· the potential return to reform in the area and the cost of undertaking the review and subsequent reforms.

How well does the approach identify better alternatives?
In-depth reviews generally perform well in identifying better alternatives and further areas needing reform. Indeed, what distinguishes an in-depth review from an ex-post evaluation is that the review is forward as well as backward looking. A well-designed in-depth review will canvass regulatory alternatives, examine alternatives to regulation, and consider the need for the  removal of regulation. Moreover, reviews commonly have scope to look at interactions and rationales so can propose reforms to a number of regulations.

An example in this regard is the Commission’s (2009a) study of regulation in the upstream petroleum (oil and gas) sector. The study was asked to take a broad approach, and to:
… identify ways to reduce unnecessary regulatory burdens on the sector — those burdens that could be reduced without sacrificing achievement of the policy intent of the regulation. It was also asked to consider options for a national regulatory authority to manage all regulatory approvals for the upstream petroleum sector, to address issues of regulatory duplication and inconsistency. (p. XXI)

In examining these issues, the Commission’s approach was deliberately broad, and considered both existing arrangements and possible alternatives. 

The wide consultation and extensive front-end research used in in-depth reviews contribute to their effectiveness in canvassing a range of alternatives. 

How influential is the approach in promoting reform?
In-depth reviews in Australia have generally been very effective in promoting regulatory reform. Where these reviews have combined key elements of good governance, including extensive consultation, genuine transparency and independence, they have tended to be successful in providing a detailed evidence base to drive reform. 

Ex-post follow up of review outcomes and the responses to recommendations is particularly important if reviews are to result in effective reform action. This can encompass requirements for tabling of review reports by governments in a minimum period of time (to ensure all reports see the light of day). It can also involve a systematic following up of actions. Where this is absent, as shown for example by a recent KPMG study into reform implementation in mining regulation (KPMG 2011), reviews can result in limited action and in significant stakeholder disenchantment with the review process. 
The overall response to the findings and recommendations of in-depth reviews can also depend on the politics at the time. For example, the Commission’s 2009 study of regulation in the upstream petroleum (oil and gas) sector (PC 2009a) observed that:

Many of the recommendations for ‘best practice‘ regulation in this report repeat recommendations made by previous, yet for the most part, unimplemented, reviews. This simply reinforces that strong political will and leadership will be essential if meaningful improvement in the way this sector is regulated across multiple jurisdictions is to be successfully implemented, and sustained. (p. xx)

In seeking to promote reform, governments are also mindful of the costs of achieving change — both in terms of political capital for pushing through reforms and in terms of the cost of the review and reform processes. In addition, governments want to avoid pitfalls that can arise from setting in train review processes. Lack of immediate action following an in-depth review does not necessarily indicate that it ‘failed’.
There are a number of examples of reports having a long ‘shelf life.’ They can contribute to building momentum for hard to achieve but important reform. Hence in-depth reviews into ‘hard’ areas should not be avoided on the grounds that the constituency for reform has yet to form.
What is the return on review effort?
As discussed previously, in-depth reviews can be relatively costly to undertake. Given the scope of in-depth reviews, the benefits of reforms they propose can be widely dispersed, and difficult to quantify when compared to the costs. Hence the evidence built by a review on the net benefits from reform are an important feature. 
If prioritisation of reviews is done well, the costs of review will usually be justified by potential reform benefits. For example, the Commission’s 2008 review of Australia’s consumer policy framework (PC 2008d) estimated potential reform benefits were between $1.5 billion and $4.5 billion (PC 2008d). 
Given that in-depth reviews may be relatively costly to undertake, prioritisation is important. Most of the other approaches discussed in this report provide information that should be drawn on in setting priorities for in-depth reviews. These include:

· public stocktakes, which will likely remain an important mechanism for flagging priority areas for in-depth review

· the sunset process, which could also flag the need for an in-depth review of sunsetting regulation or trigger a systemic review in preparation for sunsetting
· embedded statutory reviews, which may identify major concerns that they are not able to address where such reviews are limited in scope
· feedback from regulators
· policy agencies, who may be well placed to flag problems with the current regulation, especially where they have mechanisms to monitor and assess the performance of their regulations and regulators. 
Table C.4
Strengths and weaknesses of in-depth reviews

	Discovery — How well do in-depth reviews identify areas of regulation that are imposing high costs and distortions that need reform?

	Strengths
	· Partly dependent on prioritising mechanisms, but in most cases past reviews were warranted. 
· Usually able to consider the whole regulatory context which can be effective in identifying particular problem areas, including interactions of regulations. 

	Weaknesses
	· Some scope for improving the mechanisms for commissioning such reviews. A focus on what previous reviews may have recommended would assist in prioritising future reviews.  

	Solutions — How well do in-depth reviews identify alternatives (removing or amending regulation)  that would significantly improve outcomes?

	Strengths
	· An area of key strength. 
· More scope to consider a range of solutions based on consultation and further research. 
· Less likely to generate narrowly based or impractical solutions. Scope to ensure complementarities with other policy instruments. 

	Weaknesses
	· To the extent that such reviews have more limited terms of reference and/or less extensive consultation, performance in this area can be weakened.

	Influence — How influential are in-depth reviews in promoting reform?

	Strengths
	· Most likely of approaches to build the case for reform. Where utilised, good process (consultations, submissions, draft reports) builds awareness and a constituency for change.

	Weaknesses
	· Influence can vary with the quality of commissioning mechanisms, governance and process. 
· Findings can prove threatening to agencies that have designed and/or enforced the regulations.

· Poor follow up on implementation can limit effectiveness.

	Cost-effectiveness — What is the return on the review effort?

	Strengths
	· Expected net returns can be high. 
· Avoids the unintended consequences from ‘knee jerk’ regulatory responses.

	Weaknesses
	· Extended length of review and broad consultations can add to cost. This means there is a premium on getting the commissioning process right.
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