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Building and planning regulation

Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· State and territory government variations to the Building Code of Australia (BCA) are creating significant inconsistencies in regulation across jurisdictions. While addressing variations has been a reform priority for many years, governments need to reassess the effectiveness of current strategies and consider providing additional resources to expedite reforms.

· Serviced apartments are increasingly competing with hotels in the short-stay tourist accommodation market, but are classified differently within the BCA and are therefore subject to different standards, for example in relation to disabled access and fire safety. The Australian Building Codes Board should consider whether the current variation in standards is appropriate where the buildings are used for similar (especially tourist accommodation) purposes.

· Any reconsideration of the appropriateness of accessible room requirements in the new Access to Premises — Building Standards is now best left to the scheduled review in approximately five years. Ahead of, and to inform, that review an independent assessment of accessible room supply and demand should be conducted.

· All users of the BCA should be able to access a free on-line copy. The Commission urges governments to make the necessary funding available when the issue is reconsidered by the Building Ministers Forum in three years time.

	

	


This chapter assesses various concerns about building and planning-related regulations that impact on certain professional, technical, property-related and accommodation services. 
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 SEQ Heading2 1
State and territory variations in building regulations

The Australian Institute of Architects (AIA) (sub. 11) and the Tasmanian Government (sub. 19) are concerned that state and territory government variations to the Building Code of Australia (BCA) are creating significant inconsistencies in regulation across jurisdictions. The AIA submits:

… some state and territory jurisdictions have developed additional, appended requirements which have the effect of a parallel building code. In the Institute’s view, this undermines the efficiencies derived from the move to nationally consistent regulation under the ABCB [Australian Building Codes Board], and creates an unnecessary business cost to architects (and the industry) who work across jurisdictions (sub. 11, p. 1).

The AIA suggests that the Australian Government should ‘lead a renewed and consistent focus on benchmarking state and territory requirements to ensure uniformity of regulation wherever practicable’ (sub. 11, p. 1).

Assessment

The BCA has been developed as a uniform set of minimum necessary technical standards for the design and construction of buildings and other structures throughout Australia. Broadly, the standards cover building structure, fire resistance, access, services and equipment, and energy efficiency. The BCA is given legal effect through individual state and territory building legislation.

The Australian Buildings Codes Board (ABCB) is responsible, on behalf of each of the state and territory governments and the Australian Government, for producing, maintaining and amending the BCA. The ABCB was established under an Inter-Government Agreement (IGA) signed in 1994.

The BCA endeavours to accommodate some local environmental requirements through its provisions for issues such as wind speeds and cyclone requirements. In addition, states and territories remain able to make building and construction related laws separately from the BCA, some of which are included in schedules of state or territory variations to the Code. While some variations have a sound underlying policy rationale, addressing particular geographical, geological or climatic factors, other differences in standards are undermining national consistency without a clear policy justification.

The Commission was asked to assess the contribution of building regulation reform (essentially the pursuit of a nationally consistent regulatory framework) in 2004. The Commission’s research report Reform of Building Regulation found that the ABCB had reduced the number of jurisdictional variations in the BCA, but significant inconsistencies remained, particularly in relation to energy efficiency regulations that had recently been introduced. The report made a number of recommendations, including that the Australian and state and territory governments commit to a new building regulation reform agenda, with a reconfirmation of governments’ commitment to national consistency, through a revised IGA. The current Intergovernmental Agreement for the Australian Building Codes Board was signed by all governments in 2006. One of the commitments included in the IGA was to remove state-based variations to the BCA.

Nationally consistent building and plumbing regulation is a key reform on the current COAG National Reform Agenda. Two reform milestones are particularly relevant to the assessment of the concerns that have been raised with this review:

· the development of a National Construction Code (NCC) which will consolidate building and plumbing standards — as a first step, with possible later expansion to electrical and telecommunications standards — into one code to be applied across Australia. The intention is to establish an IGA for the NCC that replaces the current IGA for the ABCB

· all jurisdictions are to eliminate or validate all variations from the BCA by the end of 2011.

In 2009, an independent Review of the Intergovernmental Agreement for the Australian Building Codes Board was conducted by the Allen Consulting Group (ACG). ACG reviewed the effectiveness of the current IGA and made suggestions for the composition of the next IGA, having regard to the introduction of a NCC. 

The ABCB’s current Strategic Plan has the goal of eliminating all state and territory variations in the BCA by 2011 and it is implementing a Variation Reduction Strategy to deliver on this goal. The ABCB’s 2009 National Technical Summit (NTS) was focussed entirely on variation reduction to assist in meeting the 2011 target.

The ABCB IGA requires that the ABCB report to state and territory Building Ministers annually on jurisdictional variations from the BCA. According to the ABCB’s 2009 Annual Report to Ministers, the Variation Reduction Strategy has achieved reductions in the number of variations in the current edition of the BCA, however, there remain a number of state and territory specific variations in the Code. The report concludes that ‘it would appear that, based on progress to date and the outcomes of the NTS, the achievement of no state and territory variations to the BCA by 2011 will not be achieved’ (ABCB 2009, p. 4).

In its National Partnership Agreement to Deliver a Seamless National Economy: Report on Performance 2008-09, the COAG Reform Council recommended that COAG:

1. notes that reform is being implemented within the BCA as agreed but that it may not be achieving the objective of a more nationally consistent system of building regulation due to regulation being pursued outside the BCA

2. agrees that the development, consideration and implementation of proposals to deal with such regulation should remain a priority for governments (COAG Reform Council 2009, p. 136).

COAG supported the Council’s recommendations and then, in July 2009, agreed to defer the finalisation of a new intergovernmental agreement for a national construction code by 12 months ‘in order to allow the Building Ministers Forum to adopt a phased implementation strategy for a number of COAG initiatives’ (COAG 2009d, p. 2). COAG stated that the revised timeframe ‘will allow the integration of energy efficiency measures agreed separately by COAG to be introduced into the National Construction Code’ (COAG 2009d, p. 2).

Addressing inconsistency in building regulation across Australia has clearly been a reform priority for many years, but recent progress has been disappointing. Governments need to reassess whether current strategies are likely to deliver on agreed goals. If necessary, consideration should be given to alternative approaches that may be successful in reducing state and territory variations more quickly, and importantly, preventing new variations being introduced without a clear policy justification. The development of an IGA for the new NCC, if this reform proceeds, would be an opportunity for jurisdictions to reconsider the variation reduction strategy.

The Commission notes that eliminating state and territory variations to the BCA and establishment of the NCC are not amongst the priority COAG National Reform milestones that are subject to reward payments for successful implementation. The Australian Government may need to consider whether the provision of additional resources could assist in expediting reforms. This could, as one option, take the form of an offer of an increased Australian Government contribution to the funding of the ABCB — or its replacement, once the NCC is implemented — dependent on satisfactory progress toward eliminating variations. 
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Local government requirements create further inconsistency

The following concerns have been raised in relation to local government planning and development laws:

· there is a propensity for planning and other statutes to undermine national consistency in building regulation without any requirement for impact assessment (Property Council of Australia (PCA) sub. 21)

· local government planning and development approvals are a ‘mish mash’ and national guidelines are required (AIA sub. 11).

Local government regulations generally fall outside the scope of this review. However, given their interaction with national building regulations, the issues raised are discussed briefly below.

A number of planning and zoning-related issues impacting on the tourism sector were also raised by the Department of Resources, Energy and Tourism (sub. 15) and these are covered in chapter 3.

Assessment

Local governments continue to impose building requirements — relating to matters such as access for people with disabilities, property protection from bushfire, water, waste and salinity management, and energy efficiency — via their planning approval processes.

Whilst the Commission recognises that in some cases local governments may be better placed to respond in a timely manner to perceived community needs, such responses are also, in some cases, contributing to further inconsistencies in building regulation across jurisdictions, undermining national building reform efforts.

A particular concern, as highlighted by the PCA (sub. 21), is that local governments usually do not conduct adequate impact analysis of their regulations. As a result there is an increased risk that new regulations may be introduced that impose excessive compliance burdens on business, and more generally that impose costs on the broader community that outweigh the benefits. 

In its 2004 research report Reform of Building Regulation, the Commission made a number of suggestions to address the problem of local government requirements creating inconsistencies. These included:
· subjecting changes to a suitably rigorous justification process involving impact analysis, via the originating state

· maintaining a register of state regulation impact statements undertaken for local government building regulations

· pursuing national agreement over a delineation between regulation-making powers relating to planning and building

· assessing the feasibility of requiring any local government requirement that is inconsistent with the BCA to be approved by the responsible state minister.

The Commission understands that little progress has been made in relation to the first two of these points, but there have been some positive developments in relation to delineation of planning and building regulation and ministerial approval of local government requirements that are inconsistent with the BCA.

A Building/Planning Delineation Joint Working Group, established by the ABCB in 2007, has been considering delineation and streamlining of local government processes as part of a broader consideration of issues arising from building regulation occurring outside the BCA.
 A pilot study commissioned by the Joint Working Group found that local government building regulations could add up to 14 per cent to the cost of building a house (ABCB 2008).

Another important initiative is the ‘gateway project’ developed by the ABCB and the Local Government and Planning Ministers’ Council (LGPMC), with ‘in-principle’ support from the Building Ministers’ Forum (BMF). The project aims to delineate and streamline local government processes, based on the Victorian model of local government planning regulation. In that jurisdiction, consistent with the Commission’s 2004 recommendation, decisions that affect matters covered by the BCA are required to receive ministerial approval prior to being applied.

The BMF and the LGPMC have also been giving consideration to guiding principles for managing local government interventions.

The Commission is currently conducting a separate benchmarking study on the operations of state and territory planning and zoning systems, including in particular their impact on business compliance costs, competition and the overall efficiency and effectiveness of the functioning of cities. An Issues Paper for the study was released in May 2010 (PC 2010b). The Commission has been asked to report to the Business Regulation and Competition Working Group by April 2011.

Given this parallel activity the Commission does not intend to make further comment on the specific local government concerns raised with this study.
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Differences in standards applying to similar use buildings

The Tourism & Transport Forum (TTF) (sub. 5 and sub DR31) and the Australian Hotels Association (AHA) (sub. 10) are concerned that serviced apartments, which are increasingly competing with hotels in the short stay tourist accommodation market, are classified differently within the BCA and are therefore subject to different standards, for example in relation to disabled access and fire safety. The TTF and the AHA argue that because there is not a ‘level playing field’, in terms of the BCA standards, hotels face significantly higher construction and ongoing costs than serviced apartments and that this is discouraging investment in hotels.

Our stock of tourist accommodation in capital cities has reached capacity for those nights of the week that are sought by visitors. However, Class 3 buildings are not being developed to supply this demand. Instead, this growing demand is being supplied by the conversion of Class 2 residential buildings to tourism use, simply by advertising room nights to tourists. The low construction and operational costs of Class 2 buildings means that they can undercut Class 3 buildings in room rates. Class 2 buildings can also revert to the residential market during tourism low seasons and downturns and do not have to carry these risks over the cycle in their room rates.

The net impact is that investment in new hotels in our major markets (all capital cities, the Gold Coast and Cairns) has practically evaporated over the last five to ten years. This has left the tourism industry unable to develop new hotel product to attract new international markets … (TTF sub. DR31, p. 3)

The TTF (sub. DR31) also observe that another consequence of this inconsistency in Class 2/3 building standards is a diversion of apartments from affordable residential housing to tourism use, which may compromise the achievement of the housing policy goals of Australian, state and territory governments.

Assessment

Applicable building standards depend on the intended use of the building at the time of construction. The relevant classifications in the BCA are outlined in table 
5.1.

Table 5.

 SEQ Table \* ARABIC 1
Selected building classifications in the BCA

	Single dwellings


	Class 1A

Houses, town house, terrace


	Class 1B

Boarding house, hostel, lodge

(< 300m2 & ≤ 12 occupants)

	Building with multiple dwellings
	Class 2

Sole occupant units, incl. apartments
	Class 3

Hotels and motels etc


Key differences in the BCA standards between Class 1B and Class 3 buildings and those for Class 1A and Class 2 buildings relate to disabled access and fire safety standards. The different standards can add significantly to construction and ongoing operational costs for Class 1B and Class 3 buildings. 

While traditionally properties used in the provision of services to tourists have fallen within the Class 1B and Class 3 building classifications, the TTF make the point that short term tourism accommodation can occur in all of the above classes. A particular concern relates to the growth in serviced apartments as a major form of tourist accommodation, ‘representing at least 30 per cent of all short stay accommodation rooms in Australia’ (TTF sub. 5, p. 9). 

Notwithstanding the growing share of the market held by serviced apartments, the TTF acknowledge that average hotel occupancy rates remain high:

The latest ABS Survey of Tourist Accommodation recorded an average 80% occupancy of accommodation rooms across the capital cities …. [This is] the upper limit of occupancy, and effectively means we have reached 100% occupancy on Monday to Friday nights. (sub. DR31, p. 3)

Within the BCA, all apartments in a multi-apartment building are subject to the requirements set out for Class 2 buildings. Some of these apartment buildings (or individual apartments) are then used as serviced apartments competing closely with hotels and other forms of commercial tourist accommodation, but having a significant cost advantage by way of the lower building standards. The apartments may have been built with the intention of servicing the tourism market, providing a mix of tourism and residential accommodation, or solely for residential purposes. At any time, subject to local government requirements, the use of an apartment may change. The TTF note that, while it has always been possible to let a single residential apartment for a short term period on the tourist market, the advent of the internet has made it easier:

In simple terms a residential apartment can be converted to tourism use simply by advertising on a third party website such as wotif.com. This trend for third party online distribution of apartment room nights continues to grow each year and is exacerbating the issue. 

… In practice a property owner, or their agent, can move between tourism and residential use on a daily basis by changing the website on which the property is advertised. (sub. DR31, p. 3)

The inconsistency appears to have been recognised in some jurisdictions. The TTF notes that there is variation across jurisdictions in the interpretation of the BCA, in terms of the requirements that should apply to serviced apartments:

In different state and local government areas, Class 2 has been interpreted to include serviced apartments. In more jurisdictions, serviced apartments have been considered Class 3, but this has not been enforced. As a result, a significant proportion of Australia’s tourist accommodation stock is in Class 2 Buildings purpose built for residential use and converted to tourism use. (TTF sub. 5, p. 9)

Further, the Commission understands that there is active consideration being given in some states to solutions to the Class 2/3 building standards issue. For example, the Queensland Tourism Industry Council (QTIC) notes the response by the Queensland Government:

Through its 2008 'draft guideline for the meaning of class 2 classification under the Building Code of Australia', the Queensland Government has sought to address the issue of residential (class 2) apartments being used for short term letting. The Government proposes that this type of accommodation should be considered as class 3 and must comply with the same fire and disability guidelines administered to class 3 buildings. (sub. DR65, pp. 3-4)

It is important that a national approach is taken to resolving this issue to avoid the introduction of further variations in building regulation across Australia.

One important difference between hotels and apartments that makes this issue more complex is that all rooms within a hotel building are typically commonly owned, whereas apartments may either be individually owned or the whole apartment building may be owned by a company, individual or group. Serviced apartments will often be part of a building where all apartments are used for that purpose, but they may also be part of a building that has a mix of uses. 

The TTF suggest that a separate new class be created in the BCA for serviced apartments, which includes appropriate building standards for this use, and that residential apartments that do not comply with these standards would not be permitted to be used on the short term accommodation market.

If Class 3 equivalent building standards were to apply to serviced apartments this would involve a certain proportion of apartments in a building being required to meet higher access requirements (see separate discussion below). The application of such standards would be problematic for buildings constructed with the intention of sale by way of separate unit titles — and therefore multiple individual owners and potentially multiple initial and subsequent uses.

The QTIC expressed concerns about the draft Queensland Government response to this issue:

If implemented, these guidelines would place at risk the economic viability of operators offering self contained apartments for short term letting and would have the potential to eliminate overnight some 80% of the short term, self-contained, holiday accommodation in Queensland’s key tourist areas. (sub. DR65, p. 4)

Therefore, the costs and benefits of implementing the TTF’s suggestion would need to be carefully weighed before such a change could be considered. As well as adding to construction costs, which would flow through to higher apartment prices and charges for accommodation, it would create some inefficiencies by reducing flexibility for owners to vary the use of their properties. Also, although the AHA and the TTF are most concerned about the discrepancy in standards between hotels and serviced apartments because of the growing share of the market held by the latter, short term tourism accommodation can occur in other residential classes as well, so there is a wider classification issue that may need to be examined. Moreover, any examination must carefully consider the different design characteristics of the building types and, for example, whether differences in room size, occupant density, or typical length of stay may justify differences in building standards. Any regulatory change should also not prevent the market from efficiently responding to changes in consumer tastes.

The Commission notes that the classification and use issue for Class 2 and Class 3 Buildings was a project on the ABCB’s 2008-09 work program. The Board sought advice on the issue from the Building Codes Committee and consulted with the states and territories, but a consensus view on the need for change was not reached. While the impacts on the tourism industry were considered during this process, the TTF point out that ‘there was no consultation with direct representatives of the tourism industry’ (sub. DR31, p. 4). 

The Board resolved in February 2009 that the current provisions were adequate and that no further work would be undertaken until evidence was produced to the contrary. One of the key considerations identified during the consultation process was the complexity of the issue and the implications of any change for the fundamental classification and structure of the BCA.

Notwithstanding the recent examination by the Board, the Commission considers that the classification issue would benefit from a more comprehensive review by the ABCB of the costs and benefits of options for change, relative to maintaining the status quo. This would be consistent with the Australian Government National Long-Term Tourism Strategy announced in December 2009 and the statement, in May 2010, by the Minister for Tourism, the Hon Martin Ferguson:

… through the National Long-Term Tourism Strategy all tourism ministers have signed up to a cross-jurisdictional process to attract investment in hotels. Together, we’ll assess the planning system, environmental regulations and building codes, and seek to remove barriers to investment. (as quoted in TTF sub. DR31, p. 4)

The Tourism Ministers’ Council has appointed an investment and regulatory reform working group, comprising industry and other stakeholders to implement and progress tourism regulatory reform priorities to address the regulatory barriers impacting on tourism investment.

The ABCB review suggested by the Commission would need to specifically consider whether the current variation in standards between Class 2 and Class 3 buildings is appropriate, where the buildings are used for similar (especially short term accommodation) purposes. The review should be informed by extensive consultation, open to all interested parties.

The Commission recognises, however, that the ABCB is subject to funding constraints and already has a lengthy list of competing project priorities. Therefore, the Commission suggests that, as a first step, the ABCB Office should invite stakeholders to submit detailed evidence on the impacts of the current differences in standards and to put forward feasible reform options. On the basis of a preliminary review of this material the ABCB Office would be able to make a recommendation to the Board on the priority that should be assigned to a full review. In any case, the Commission considers that a full review should commence within three years.
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Are disability access standards excessive?

The TTF (sub. 5 and sub. DR31) and the AHA (sub. 10) both raise the following concerns relating to disability access standards:

· the current BCA disability access requirements for hotels (Class 3 buildings) are excessive, resulting in unnecessary additional construction and ongoing operational costs, that discourage investment in this type of tourist accommodation. The problem is exacerbated by the less stringent requirements imposed on serviced apartments that compete with hotels:

The adverse effects on the industry of the higher accessible room requirement include lost revenue from lower occupancy rates, lost revenue from the floor space given over to accessible rooms, and opportunities lost to Class 2 buildings which are competing in the market without having to maintain the same room standards. (AHA sub. 10, p. 8)

· the new Disability (Access to Premises — Building) Standards will further increase the standards and the competitive disadvantage for hotels.

The [TTF and AHA National] survey demonstrates that at the current supply of accessible rooms (i.e. 1.67% of all rooms) there is already an oversupply of accessible rooms which are not sought or used by disabled guests. The proposed ratio of approximately 4.5% in the draft disability standards would far exceed the number of rooms sought by disabled guests. (TTF sub. 5, Attachment, p. 1)

The QTIC raised similar concerns in its response to the Commission’s draft report, highlighting, in particular, the loss of revenue from the floor space required to meet an increased ratio of accessible rooms. It also pointed to potential consequences for the upgrading of facilities:

To remain competitive and to provide a quality product, tourism accommodation providers must frequently upgrade their facilities for visitors. However, if the cost of adhering to the Standards is not reasonable in relation to the costs of a renovation project, tourism accommodation providers will be deterred from upgrading their facilities. In addition, as tourism accommodation providers upgrade and refurbish more frequently than other businesses (and as the 'Premises Standards' apply to renovations or extensions to an existing building) they will have to adhere to the Standards more frequently and at a significant cost. (sub. DR65, p. 4)

While the industry supports the need for a regulatory requirement for accommodation to provide accessible rooms for guests with a disability, the TTF states:

The regulation should require as many accessible rooms as are needed or sought by guests, but should not require more rooms than are needed. (TTF sub. DR31, p. 5)

Specifically, the TTF and AHA call for:

· a reduction in the current BCA ratio of accessible rooms in Class 3 buildings to 2 per cent of rooms

· inclusion of the 2 per cent ratio in the proposed Disability (Access to Premises) Standards

· application of the Standards to Class 2 buildings where they are engaged in marketing and letting apartments in the short-term accommodation market — the Commission has assessed the issue of the different treatment of hotels (Class 3) and serviced apartments (Class 2) separately in section 5.3.

The TTF and the QTIC also suggest that further research be undertaken to assess the demand for short term disability accessible accommodation relative to existing supply and the levels required by the new Disability (Access to Premises — Building) Standards.

Assessment

Currently, the BCA Class 3 standards require all hotels to be built with a certain number of ‘accessible rooms’. The accessible rooms should accommodate all disabilities, but are primarily built for wheelchair access and thus require more floor space than non-accessible rooms.

The number of rooms that must be accessible varies depending on the total number of rooms in the property. The proportion of accessible rooms to total rooms varies, depending on the size of the establishment, from around 3.5 per cent to up to 100 per cent for smaller hotels (see table 
5.2).

Table 5.
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Current BCA accessible room requirements (Class 3)

	Total rooms (ie sole-occupancy units)
	Accessible rooms
	Proportion accessible

	1 to 20


	1 accessible room
	100% - 5%

	21 to 45


	2 accessible rooms
	10% - 4.4%

	46+
	2 accessible rooms plus 1
additional accessible room for
every additional 30 rooms.
For example:
3 rooms from 46 to 75

4 rooms from 76 to 105

5 rooms from 106 to 135

6 rooms from 136 to 165

13 rooms at 350

19 rooms at 550

34 rooms at 1000


	



6.5% - 4.0%

5.3% - 3.8%

4.7% - 3.7%

4.4% - 3.6%

3.7%

3.5%

3.4%




Source: Based on BCA 2010, Volume One, p. 218.

Based on their national survey of accommodation properties, conducted in February 2010, the TTF and the AHA argue that there is a significant oversupply of accessible rooms:

While there is an average demand of 0.47% accessible rooms per accommodation establishment, the BCA currently requires a supply of approximately 3.5%. (TTF sub. 5, p. 11)

Revised access standards will come into effect from May 2011 with the implementation of the Disability (Access to Premises — Building) Standards, (the Premises Standards). The technical provisions of the Premises Standards are to be adopted under the Disability Discrimination Act 1992 (DDA) and mirror provisions will be included in a revised BCA.

The standards codify the general duty imposed by the DDA, not to discriminate against persons with disabilities. Compliance with a standard constitutes a defence to any complaint of discrimination. By aligning the requirements of the DDA in relation to premises and the BCA, building designers and building owners will benefit from substantially improved certainty as to their compliance with the DDA.

Incorporation of the Premises Standards will expand the range of access issues addressed in the BCA, as well as increasing the stringency of a number of existing measures. This includes an increase in the required number of accessible rooms in certain size hotels, but notably a reduction for the largest hotels (see table 
5.3). The TTF submitted that:

… the proposed disability standards would require a supply of 4.5%. This is approximately ten times the number of accessible rooms sought by guests. (TTF sub. 5, p. 11)

Table 5.

 SEQ Table \* ARABIC 3
Proposed accessible room requirements (Class 3)

	Total rooms (ie sole-occupancy units)
	Accessible rooms
	
	Proportion accessible

	1 to 10


	1 accessible room
	
	100% - 10%

	11 to 40


	2 accessible rooms
	
	18.2% - 5%

	41 to 60
	3 accessible rooms
	
	7.3% - 5%

	61 to 80
	4 accessible rooms
	
	6.6% - 5%

	81 to 100
	5 accessible rooms
	
	6.2% - 5%

	101 to 200
	5 accessible rooms plus 1 additional for every 25 rooms or part thereof in excess of 100
	
	5.9% - 4.5%

	201 to 500
	9 accessible rooms plus 1 additional for every 30 rooms or part thereof in excess of 200
	
	5.0% - 3.8%

	500+
	19 accessible rooms plus 1 additional for every 50 rooms or part thereof in excess of 500
	
	4.0% - (eg 2.9% at 1000 rooms)




Source: Commission calculations based on ABCB pers. comm., 16 July 2010.

The new standards were finalised after a long and very extensive consultation and regulatory impact analysis process. However, the TTF consider that there was a lack of consultation with the tourism industry:

The tourism industry was not represented in negotiations that resulted in the draft Premises Standards or even aware that negotiations were taking place. There was little transparency around that negotiation process … 

The tourism industry was not consulted by the Department when developing the Regulatory Impact Statement. (sub. DR31, p. 6)

The views of the TTF and the AHA were specifically taken into account, in the course of a Parliamentary Inquiry into the Draft Premises Standards. The Inquiry Report (HRSCLCA 2009) examined the particular concerns raised here about under utilisation of existing accessible rooms and the proposed increase in the room ratio being excessive. In evidence presented to the Committee, the ABCB stated:

[A]s part of the process of reviewing the provisions, [the Building Code room ratios] were looked at to see whether they were adequate. They were changed slightly and the change is more about the trigger point when you have to require an additional room, rather than a wholesale general increase. That proposal was put out for public comment and through that process we got the same sort of feedback that the Committee is now getting. Some people thought it was not enough. Some people thought it was too much. But, generally, the consensus through the [Building Access Policy Committee] process was that we probably got the numbers about right. (HRSCLCA 2009, pp. 96-97)

The Committee concluded that the ‘modest increases’ in the number of accessible rooms ‘are not excessive or unjustified’ (HRSCLCA 2009, p. 99). 

However, the Commission notes that accessible room requirements in the new Premises Standards were determined without the benefit of a detailed quantitative assessment of the supply and demand for accessible rooms. The TTF/AHA national survey evidence on supply and demand that has been presented to the Commission was not available at the time of the Parliamentary Inquiry into the Draft Disability Standards and the TTF point out that the regulatory impact statement did not adequately assess the need for, or supply of accessible rooms:

The regulatory impact statement simply commented on the scale of the increase and did not assess the impact of the previous BCA accessible room quota to which the increase was added. The regulatory impact statement was simply that “the effective changes proposed for Class 3 buildings are limited in most cases” and “the expected benefits of these changes are considered to be moderate in size”. (sub. DR31, p. 6)

The evidence presented by the TTF and AHA to this review suggests that the accessible room requirements in the new Premises Standards may be excessive and potentially impose an unnecessary burden on the industry. However, given that the Premises Standards have only recently been agreed after a long development process, it would not be appropriate to recommend changes at this time. The Standards are to be reviewed five years after their commencement (and every five years after the initial review). The reviews will cover the effectiveness of the Premises Standards in achieving their objectives, including identification of any necessary amendments. The first scheduled review would be the appropriate time to reconsider the level of the accessible room requirements.

Prior to that scheduled review and after a suitable period of operation of the new standards (say three or four years), an independent assessment of accessible room supply and demand should be commissioned by the Attorney General’s Department and the ABCB. The results of this assessment could then inform the consideration of the appropriate room requirements at the time of the five year review of the Premises Standards.

In the meantime, the TTF and AHA are encouraged to monitor utilisation of accessible rooms and explore mechanisms for improving demand levels. In this context the Commission notes the following comments by the Parliamentary Committee:

It is clear that the hotel sector has not been able to maximise utilisation of existing accessible rooms. The Committee does not believe that this is primarily due to a lack of demand. Rather, on the evidence before the inquiry, it is apparent that many of the issues complained of by the Tourism and Transport Forum could be ameliorated or eliminated through careful design of accessible rooms, better marketing to older people as well as people with a disability, staff education, and through consultation with the disability sector. (HRSCLCA 2009, p. 99)

The TTF (sub. 31) acknowledge there is scope for better design of accessible rooms and improved dissemination of information on the content of accessible rooms. However, the scope to improve utilisation of existing rooms is limited. It is important that further work be undertaken to understand the level of demand for accessible rooms and then to ensure both that the requirements are set at a level that ensures the needs of disabled guests are appropriately catered for and that there are no unnecessary regulatory burdens imposed on tourist accommodation operators.

5.
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Cost of accessing the Building Code and referenced standards

The AIA (sub. 11) has concerns about the cost of purchasing the BCA and referenced Australian Standards:

The Building Code in effect, regulates the building sector, however in order to comply with its requirements, architects and others working in the building sector, are required to purchase the Code, its revisions and relevant Australian Standards referred to within the Code (the Code currently refers to over 140 Standards). This is an ongoing cost for the profession with regular revisions of the Code to be purchased and represents a burden on the industry, particularly for sole traders and small to medium enterprises.

In the Institute’s view, the Building Code should be available free online, as with most government regulation, and the ABCB should be adequately funded by government to enable this. (AIA sub. 11, p. 2)

Assessment

The full BCA — provided as a hard copy and online package — can be purchased from the ABCB for $315 (box 
5.1). In comparison, the cost of purchasing Australian Standards referenced in the BCA runs to several times that amount. A subscription package (on line or CD) comprising the BCA and over 150 referenced standards can be purchased through SAI Global for around $1700.

Do not delete this return as it gives space between the box and what precedes it.
	Box 5.

 SEQ Box \* ARABIC 1
Summary of BCA pricing

	The BCA is provided as a hard copy and online package priced at $315 and consists of Volume One, Volume Two (Housing Provisions) and the Volume One Appendices. The electronic Guide to the BCA is also provided as part of the online service.

Volume Two (Housing Provisions) is also provided as a hard copy and online package priced at $180.

The Guide to the BCA in hard copy can also be purchased separately for $180.

Additional BCA Products include the BCA on DVD at $315; and short-term BCA online access accounts at $50.

	Source: ABCB pers. comm., 19 July 2010.

	

	


The Commission considered this issue in some detail in its 2004 Reform of Building Regulation Research Report (PC 2004b) and, in relation to the issue of referenced Australian Standards, in the 2006 Standard Setting and Laboratory Accreditation Research Report (PC 2006b).

In the Building Regulation Report the Commission found that the cost of purchasing the BCA appeared to be a barrier to improving access, awareness and usage of the Code and recommended (see recommendations 8.6 and 8.7):

· that sufficient funding should be provided to enable a minimum level of access to the BCA (including online access to the full code) free of charge

· the ABCB should continue to work towards minimising the number of referenced standards in the BCA

· the Australian Government could review the broader issue of access to standards referenced in legislation/regulation. As part of this review, consideration could be given to the possibility of free access to any standards retained in the BCA.

In the Standard Setting and Laboratory Accreditation Report, the Commission found that a large number of participants — especially, but not confined to building designers, architects and other building industry interests
 — had concerns about:

· the cost (which some described as prohibitive) of purchasing Australian Standards that are referenced in regulation

· the large number of such referenced standards

· the need to regularly purchase updates.

Mindful of the fundamental principle of transparency and accessibility of legal requirements, the Commission recommended (recommendations 7.3 and 7.4) that governments should:

· fund free or low-cost access to Australian Standards made mandatory by way of regulation

· seek to minimise the number of standards referenced in regulation as well as the number of cross references to other standards that make it necessary to purchase multiple Australian Standards documents. 

There was no formal Government response to the Commission’s specific recommendations (although, in the case of the Building Regulation Report, many of the (other) recommendations were reflected in the revised inter-governmental agreement on building regulation reform, in 2006). 

While, in principle, there appears to be wide spread support within government for free or low-cost access to standards referenced in regulation, the Commission understands that funding constraints have been an obstacle to progressing this reform.

Specifically in relation to the BCA, the Allen Consulting Group’s final report of the Review of the Intergovernmental Agreement for the Australian Building Codes Board (ACG 2009), recommended that it be freely available on-line, with any consequent funding shortfall to be made up by a proportional increase in contributions from all governments. In response, the Building Ministers’ Forum supported free Code access ‘in-principle’, but acknowledged that the current fiscal climate did not make this possible in the immediate future and decided that the issue should be reconsidered in financial year 2013-14 (ABCB 2010).

The Commission recognises that the ABCB has implemented various initiatives to improve access to the BCA, including:

· provision of hard copies, for free ‘public viewing’, to over 450 Local Councils across Australia

· provision to tertiary institutions and public libraries of an additional BCA online user licence to assist students, teachers and individuals requiring access to BCA information

· the ABCB technical enquiry service, in which enquirers can be provided with a free 7-day online user licence to access BCA information if required.

Nevertheless, the Commission continues to hold the view that all users should be able to access a free on-line copy of the BCA, and urges governments to make the necessary funding available when the issue is reconsidered in three years time.

�	The Joint Working Group comprises ABCB, government representatives, the Energy Efficiency Working Group, the Australian Local Government Association and industry representatives.


�	SAI Global Limited is the authorised seller and distributor of Australian Standards developed by Standards Australia.


�	This included a submission from the Royal Australian Institute of Architects, as the AIA was then known.
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