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Regulatory barriers for occupations
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	Key points

	· The requirement that architects must register and pay a separate registration fee in each state and territory they wish to practise in, acts as a barrier to architects working across jurisdictions. A national register, based on mutual recognition principles, should be implemented so that architects that satisfy the requirements in any one jurisdiction would automatically be permitted to practise in all jurisdictions within Australia.
· Lawyers wishing to practise as migration agents must comply with both the Australian Government regulatory scheme for migration agents and legal profession regulation under state and territory laws. This creates a disincentive for lawyers to practise migration law and has perverse effects for consumers. Existing regulation of the legal profession affords adequate consumer protection and lawyers holding a current legal practising certificate should be exempt from the Migration Agents Registration Scheme.

· Different regulatory treatment of the administration of personal insolvency and corporate insolvency imposes an unnecessary regulatory burden on insolvency practitioners and is impeding the efficient conduct of the insolvency regime. A reform taskforce should be established to identify provisions and processes that could be aligned. The Government should also examine the case for making one regulator responsible for both areas of insolvency law.
· Inconsistent state and territory real property laws are creating an uncertain business and consumer protection environment. COAG’s Business Regulation and Competition Working Group, in consultation with relevant Ministerial Councils, should oversee the development of a Uniform Real Property Act for adoption in all Australian jurisdictions.


	

	


This chapter assesses various concerns about regulations impacting on particular occupations and business activities classified to ANZSIC Division L (Rental, Hiring and Real Estate Services), Division M (Professional, Scientific and Technical Services) and Division R (Arts and Recreation Services). Specifically the discussion covers architects, lawyers/migration agents, accountants/auditors, insolvency practitioners, property services-related occupations and bookmakers.
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Introduction

The Commission has, over many years and in several reviews and inquiries, identified occupational regulation as an area where there is substantial scope to reduce regulatory burdens and improve economic efficiency (see for example PC 2000, 2005, 2008a). In broad terms, unnecessary burdens in this area can arise from three main sources:

· government regulation of a particular occupation that is unnecessary and should be abolished — regulation of the activity may be more appropriately left to generic regulation, such as competition and occupational health and safety laws, sometimes in conjunction with industry self-regulatory schemes

· differences in regulation of particular occupations across jurisdictions that increase transaction costs and act as a barrier to labour mobility and/or the provision of services across state and territory borders

· specific aspects of the regulatory controls applying within a jurisdiction that are poorly designed and/or overly restrictive — this includes regulation that does not satisfy national competition policy principles and overlapping or inconsistent laws applying to the same occupation.

The Commission’s Review of Australia’s Consumer Policy Framework (PC 2008a) found that there were several hundred, mainly state and territory laws, covering a large number of occupations, including many in building-trade related areas, credit providers, vehicle sales, travel agents, pawnbrokers and second-hand dealers, and various professional occupations. Some occupations are also regulated, either primarily or to some extent, through Australian Government regulation or national regulatory schemes.

An important feature of many occupation-specific regulatory schemes is some form of registration or licensing requirement (the term licensing is often used to broadly cover mandatory registration) that controls entry to, and the standards of practice within, a particular occupation. Occupational registration and licensing systems have developed in different ways in each jurisdiction and, depending on the jurisdiction and occupation in question, licensing may be focused on different objectives, including consumer protection, occupational health and safety or public safety.

With respect to consumer protection objectives, occupational licences and associated requirements can help to overcome problems arising from information asymmetries that make it difficult for consumers to judge the quality of a service before or after its provision.
 While the case for the licensing and stringent regulation of certain activities is clear, the net benefits of regulation of some other occupations are less apparent. Legislative reviews under National Competition Policy (NCP) found that in many cases the benefits of occupational regulation were questionable or outweighed by the anti-competitive effects of associated barriers to market entry, such as higher prices and reduced choice for consumers. 

Although many of the unjustified anti-competitive elements of regulatory arrangements were addressed through reforms in response to the recommendations of NCP legislative reviews, some remain a concern. The National Competition Council found that more than 30 licensing regimes did not comply with national competition policy principles (PC 2008b, p. 489). In these cases, unnecessary barriers to entry are the main concern and the regulation typically affords significant benefits to incumbent businesses and professions (that outweigh any associated compliance costs for those activities). It is potential entrants to the activity and consumers that are generally disadvantaged by the regulatory regime.

Recognising such potential costs, the Commission, in its 2008 review of consumer policy, emphasised the importance of not overusing licensing. Moreover, it was the Commission’s view that the significant differences across jurisdictions in the use of occupational licensing raised doubts about the need for licensing of those occupations. It had found that, of the nearly 100 occupations licensed by states and territories, more than 30 were licensed in only one or two jurisdictions. The Commission recommended the rationalisation of occupational licences, whilst retaining the necessary protections for consumers. It pointed out that, since occupational licensing mainly applies to small business operators, the removal of unnecessary requirements and the national consolidation of others could provide substantial savings to small business.

Even where the continuing regulation of an occupation is justified, there can be scope to improve the efficiency of that regulation so as to minimise the compliance costs for those subject to the regulation and any unnecessary costs for consumers or other groups in the community. Differences across jurisdictions in occupational regulation can be a major source of unnecessary costs and a barrier to practising an occupation across state and territory borders. There are often significant differences in the regulation of the same licensed occupation, including in relation to the scope of activities covered, eligibility and conduct requirements, disciplinary arrangements, licence fee structure, nomenclature and duration.

The Mutual Recognition Agreement (MRA) was implemented in 1992 with the aim of improving the mobility of licensed individuals (and goods) across Australian jurisdictions. Under the MRA, registration to practise an occupation in one state or territory jurisdiction is sufficient grounds for registration in the equivalent occupation in any other of those jurisdictions.

In 2003, the Commission undertook an Evaluation of the Mutual Recognition Schemes (PC 2003). It found that mutual recognition had generally been effective, but identified some improvements that could be made to the design of the schemes in relation to their operation, coverage and scope. Various initiatives were introduced, as part of COAG’s response to the Commission’s Report, to enable people with qualifications to move more freely across borders without the need for additional testing and registration.

The Report of the Taskforce on Reducing Regulatory Burdens on Business, in 2006, found that mutual recognition had not been fully implemented. While recognising COAG’s work on improving the effectiveness of the national training system in trade-related occupations, the Taskforce considered this could be extended to include the professions and para-professionals. The Taskforce recommended that:

COAG should consider measures to align the national training system with occupational licensing and registration regulations, including the development and adoption of minimum effective national standards for licensing and registration across a range of industries and sectors (Regulation Taskforce 2006, p. 43).

Two important areas of COAG’s current National Reform Agenda aim to reduce unnecessary barriers to entry to certain occupations and barriers to trade across state and territory borders for those occupations. The first involves rationalising the number of occupational licenses in operation with particular reference to those occupations which are licensed in only one or two jurisdictions. The second involves a national licensing system for specified occupations (box 
4.1).
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National Licensing System

	The April 2009 Intergovernmental Agreement for a National Licensing System for Specified Occupations has the following objectives:

· ensure that licences issued by the national licensing body allow licensees to operate in all Australian jurisdictions

· ensure that licensing arrangements are effective and proportional to that required for consumer protection, and worker and public health and safety, while ensuring economic efficiency and equity of access

· facilitate a consistent skill base for licensed occupations

· ensure that effective coordination exists between the national licensing body and relevant jurisdictional regulators

· promote national consistency in:

· licensing structures and policy across comparable occupational areas

· regulation affecting the conduct requirements of licensees

· the approaches to disciplinary arrangements affecting licensees

· provide flexibility to deal with jurisdiction or industry specific issues

· provide access to public information about licensees.

	Source: COAG (2009a, p. 4).

	

	


The National Licensing System is to be implemented in a phased approach, with:

· the first tranche of occupations — electrical, air conditioning and refrigeration, plumbing, gas fitting and property services — to be included by 1 July 2012

· the second tranche of occupations — building and building-related occupations, land transport (passenger vehicle and dangerous goods), maritime occupations, conveyancers and valuers — to be included by 1 July 2013 (COAG 2009b).

The states and territories separately committed to establishing a national registration scheme for the nine health professions that are registered in all jurisdictions. This followed a recommendation made by the Commission in a study of the health workforce (PC 2005). 
 

The Commission conducted a second review of mutual recognition schemes during 2008-09. The final report (PC 2009b), released in April 2009, found that overall mutual recognition of registered occupations was working reasonably well, but a range of issues were preventing realisation of the full benefits of the schemes. Some of the key findings of the report, in relation to registration of occupations, are set out in box 
4.2.
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Review of mutual recognition schemes

	Key findings of the Commission’s 2009 Review of Mutual Recognition Schemes with respect to occupational registration, included:

· uncertainty about the types of occupational regulation covered by the schemes remains and the coverage should be clarified

· greater clarity on a range of provisions of the mutual recognition legislation would improve the effectiveness of the schemes, for example:

· the legislation is ambiguous with respect to the conditions that can legitimately be imposed to achieve equivalence

· it is unclear whether ongoing requirements, for example, relating to continuing professional development, can be included as a condition of renewal for registrations granted under mutual recognition

· differences between jurisdictions in the scope of activities covered by licences have the potential to impede mutual recognition and labour mobility — Ministerial Declarations have gone some way towards resolving this problem

· national licensing will reduce, but not eliminate, the need for mutual recognition

· regulator expertise around mutual recognition could be significantly improved.

	Source: PC (2009b).
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Architects

The Australian Institute of Architects (AIA) (sub. 11) is concerned that, notwithstanding the provisions of the Mutual Recognition Act 1992, there are barriers to architects working in different states and territories. Currently, architects must complete separate registration processes and pay multiple registration fees in order to practise across jurisdictions.

To reduce unnecessary regulatory burden and cost to architects, the AIA supports the establishment of a national register for architects, where architects register once only and pay a single fee in their home state, which automatically entitles them to work in all Australian states and territories.

Assessment

In each state and territory it is a legal requirement that any person using the title ‘architect’, or offering services to the public as an architect, must be registered with the Architects’ Board in that jurisdiction. The requirements for initial registration as an architect in Australia are essentially:

· a recognised academic qualification in architecture, or a pass in the National Program of Assessment, or a pass in the relevant registration board prescribed examinations, where offered

· a period of training through experience followed by successful completion of the Architects Accreditation Council of Australia Architectural Practice Examination

· payment of fees determined by the Architects’ Board in the state or territory in which the person is seeking to practise and provision of information as required by the Board.

Consistent with the provisions of the Mutual Recognition and Trans-Tasman Mutual Recognition legislation, an architect registered in any Australian jurisdiction, or in New Zealand, may apply for registration in any other jurisdiction within Australia or in New Zealand. Before commencing work, the architect must forward details of his or her registration in the home jurisdiction to the Board in the jurisdiction in which second or subsequent registration is sought, which then has one month to grant or refuse registration. Under mutual recognition, the architect’s registration in their home jurisdiction is sufficient grounds for automatic registration in the host jurisdiction. Since requirements for initial registration are largely harmonised across Australia and with New Zealand, mutual recognition for architects tends to operate smoothly (Architects Accreditation Council of Australia submission to the Commission’s 2009 Review of Mutual Recognition Schemes, sub. no. 11).

The Mutual Recognition legislation does not, however, exempt an architect moving into a jurisdiction from paying any initial or ongoing registration fees required by that jurisdiction.

The Commission endorses the AIA’s call for a national register for architects in Australia, as a way to avoid the payment of multiple fees for architects who operate or move across state borders.
 While the Commission continues to see merit in more substantial deregulation, as recommended in its 2000 Review of Legislation Regulating the Architectural Profession (box 
4.3), in the absence of such reform a national register that eliminated the burden of multiple registration requirements would contribute to lower costs and enhance labour mobility and service provision across borders.
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Productivity Commission review of architects legislation

	Under the Competition Principles Agreement, all Australian governments were obliged to review and, where appropriate, reform legislation that restricted competition. As part of this legislative review program, the Commission conducted a review of state and territory legislation regulating the architectural profession. The final report was released by the Australian Government in November 2000. The Commission’s preferred option was for the repeal of the architects’ acts after an appropriate notification period that would allow the profession to introduce self regulation, involving a national, non-statutory certification and course accreditation system.

A national working group comprising representatives of all states and territories was set up to recommend a consolidated response to the Commission’s Report. The working group supported the Commission’s broad objectives, but rejected the review’s recommended approach. It recommended instead, the adjustment of existing legislation to remove elements deemed to be anticompetitive and not in the public interest.

	Source: PC (2000) and NCC (2005).

	

	


Under the proposed scheme, registration in the home jurisdiction would be sufficient for inclusion on the national register and, hence, operation in the host jurisdiction without payment of additional fees. However, the national register would not remove the obligation of interstate architects to notify the local registration board of their presence and to meet the ongoing registration requirements (outside of fees) of any host jurisdiction (for example, Continuing Professional Development [CPD]).

The AIA are concerned that individual Boards can impose conditions on mutual recognition registrants, such as compliance with CPD requirements, irrespective of the CPD requirements applying in the registrant’s home state or territory. This is the case even though, as noted above, the academic and practical experience requirements for initial registration as an architect are harmonised, in a practical sense by adoption by the Boards in each state and territory of the same National Competency Standards.

… it seems illogical that another set of requirements, such as individual state and territory CPD requirements, could override that harmonisation. (AIA sub. 11, p. 3)

Clearly, harmonisation of initial registration requirements does not currently extend to harmonisation of ongoing registration requirements and there are substantial differences in relation to CPD requirements between the jurisdictions. The AIA’s submission to the Commission’s 2009 Review of Mutual Recognition Schemes notes, for instance:

… NSW requires 20 hours of mandatory CPD, compared to Victoria where architects do not need to meet mandatory CPD to maintain registration. (sub. DR79, p. 2)

The Commission, in the final report of that review (PC 2009b), noted considerable stakeholder uncertainty and concern with respect to the interplay between mutual recognition and ongoing registration requirements. It recommended that the mutual recognition acts should be clarified and amended to make it clear that requirements for ongoing registration apply equally to all persons registered within an occupation, including those registered under mutual recognition. The Commission maintains that view in relation to architectural practice, but prima facie there would not appear to be a sound justification for significant differences in ongoing requirements across jurisdictions, particularly given the existing harmonisation of initial registration requirements. Importantly, any jurisdiction-specific ongoing requirements should be subject to a rigorous justification process and based on particular factors that require up-to-date local knowledge.

The Architects Accreditation Council of Australia (AACA) sees ‘a logical argument for consistent requirements for CPD to be adopted nationally’ and drew the Commission’s attention to some progress in this direction:

AACA has collaborated with the Australian Institute of Architects (AIA) to establish a national framework on CPD. The framework has been endorsed by both bodies, and implemented by the AIA and two of the state registration boards; the requirements for CPD are consistently applied by these three bodies. Other boards are currently working to implement CPD, again in a manner consistent with the national framework established by AACA and the AIA. (sub. DR35, pp. 1-2)

While, in principle, the Commission supports nationally consistent requirements, it is essential that requirements are justified and the minimum necessary to achieve regulatory objectives. The goal of national uniformity should not come at the price of unnecessarily increasing the burden of CPD or other ongoing requirements in jurisdictions that currently have different requirements. Thus, there should not be a presumption that the more substantive CPD requirements of any particular jurisdiction should be the benchmark for any national requirements.

Recommendation 4.
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The Australian Government should work with state and territory governments to implement a national register for architects.
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Lawyers/migration agents

A major process of reform of regulation of the legal profession is currently underway. The National Legal Profession Reform Taskforce has been advising COAG on the creation of a national regulatory framework for the profession through the development of uniform and simplified legislation and regulatory standards. Extensive consultation on a draft model Legal Profession Bill is continuing. The reform process has the aim of achieving more effective and efficient regulation and ensuring that legal practitioners can move freely between Australian jurisdictions. In light of this parallel reform process, the profession has chosen not to raise concerns about the existing regulatory framework.

The Law Council of Australia (LCA) (subs. 23, 27, DR42 and DR69) did, however, raise the issue of ‘dual regulation’ for lawyers that practise in the area of migration law. In addition to legal profession regulation, these lawyers must also comply with the Australian Government regulatory scheme for migration agents. It is argued that this is an unnecessary and costly burden, creates a major disincentive for lawyers to practise migration law and has perverse effects for consumers.

In response to the draft report of this Review, the Commission received a large number of submissions on this issue. Most were in support of the LCA’s views and the Commission’s draft recommendation that immigration lawyers should be exempt from the requirements of the Migration Agents’ Registration Scheme (MARS). Many of these were brief submissions from individual legal practitioners and law firms, directly affected by the regulatory scheme for migration agents, but supportive submissions were also received from:

· Office of the (NSW) Legal Services Commissioner — (sub. DR36)

· Law Society of New South Wales (sub. DR39)

· Law Institute of Victoria (sub. DR38)

· Julian Burnside Q.C. (sub. DR57) and Dr. Gavan Griffith Q.C. (sub. DR58)

· Community legal centres/specialised legal services that are providing free advice in the areas of immigration and refugee law — submissions were received from Courtyard Legal - Salvation Army (sub. DR29), Immigration Advice and Rights Centre (sub. DR56) and Refugee Advice and Casework Service (sub. DR44).

Dr. Gavan Griffith Q.C., for example, submitted:

I have always regarded the dual regulation scheme regime as inherently self-contradictory and completely inapt for best-practice regulation. It effectively requires legal practitioners who are already within a comprehensive professional regulatory framework, to comply with and adhere to a redundant second-complaints handling scheme and code of conduct, administered at various times by agencies of the Commonwealth Government or the Migration Institute of Australia.

I do not perceive any benefit to consumers arising from dual regulation. Indeed, the confusion caused by the scheme undermines the complete and effective consumer protection that would otherwise be enjoyed if legal practitioners were excluded from the scheme. A relevant analogy would be to assimilate the regulation of air pilots to the regulatory regime for flight attendants. The regulation is not only otiose; it is inherently inconsistent. (sub. DR58, p. 2)

Others submissions argued against an exemption for legal practitioners:

· Department of Immigration and Citizenship (sub. DR40) — the Department and the Office of the Migration Agents’ Registration Authority (Office of the MARA) do, however, ‘remain committed to continuing to work with the LCA to identify areas of reform that will both enhance integrity and reduce unnecessary burden on lawyer agents’ (sub. DR40, p.11), but the Department ‘does not intend to do so at the expense of a particularly vulnerable group of consumers …’ (ibid, p. 1). The Department also stated its intention to review the inclusion of lawyers in the current regulatory framework for migration agents once the national scheme for legal profession reforms is finalised.

· Migration Institute of Australia (MIA sub. DR 60) — the Institute considers that an exemption should not be considered until a consistent national legal disciplinary system is in place, but did recognise the need for some streamlining of requirements for lawyer agents to reduce compliance costs.

· Legal Services Commissioner, Victoria (sub. DR55) — the Commissioner considers:

… there is an absence of experience to suggest that the regulatory costs for legal practitioners providing migration services are excessive, in light of the consumer protection benefits of migration services regulation. (sub. DR55, p. 1)

However, the Commissioner did acknowledge the need to address the negative impact of dual regulation on pro bono migration services.

Current regulation of migration agents and legal practitioners

Under the Migration Act 1958 (the Act), immigration assistance can only be provided by registered migration agents.
 Lawyers can, however, provide immigration ‘legal assistance’ without being registered — essentially assistance or representation in the context of legal proceedings before a court. 

The Department of Immigration and Citizenship (DIAC) has noted that there is some confusion around the respective scope of the definitions of these activities in the Act (box 
4.4), so ‘in practice it is often difficult to determine whether the assistance being provided is immigration assistance or immigration legal assistance’ (DIAC 2008, p. 71). The Department is seeking to amend the Act to provide greater clarity to the definitions (DIAC sub. 40).

The LCA considers that the narrow definition of ‘immigration legal assistance’ and the broad definition of ‘immigration assistance’ in practice precludes legal practitioners from operating in the area of immigration advice without registering as a migration agent:

... legal professionals who are not migration agents are precluded from offering even the blandest advice in relation to a visa application. (sub. DR69, p. 5)

The regulatory framework for migration agents — the Migration Agents’ Registration Scheme (MARS) — was introduced in 1992, in response to consumer protection concerns arising from the increasing number of unregulated agents operating in what was considered a complex administrative and legal environment. Migrants using the services of agents are often in a particularly vulnerable position with language difficulties and little understanding of legal processes and the role of relevant authorities.

The legal profession has raised concerns about the inclusion of practising lawyers since MARS was first established. In 1994, lawyer agents, supported by the LCA, were unsuccessful in a High Court challenge to the constitutional validity of the regulation of lawyers within the scheme.

The MARS is now administered by the Office of the Migration Agents’ Registration Authority (the Office of the MARA), which is a discrete office within DIAC. The regulatory scheme has various elements (box 
4.5), but essentially it is designed to reduce the risk to clients of receiving sub-standard advice and from exploitation by ‘rogue’ agents. The Office of the MARA does not have the capacity to discipline lawyers who provide immigration ‘legal’ assistance (as opposed to immigration assistance — see above).

The regulatory scheme makes some concessions for lawyers who hold a current legal practising certificate. In particular, the knowledge requirement for initial registration and indemnity insurance requirements are deemed to be satisfied so a lawyer agent is not required to complete the Graduate Certificate (box 
4.5) or take out additional indemnity cover. Some continuing legal education activities undertaken by lawyers as part of their practising requirements may also be counted as CPD for repeat registration.
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The scope of ‘immigration assistance’ and ‘immigration legal assistance’

	What is ‘immigration assistance’?

Under the Migration Act 1958 (the Act), a person provides — in relation to a visa application or cancellation review application — a visa applicant, a sponsor or nominator, or a cancellation review applicant with ‘immigration assistance’ if they use their knowledge or experience in migration procedure to:

· prepare, help prepare, or provide advice about an application

· prepare for proceedings or provide representation in proceedings before a court or review authority in relation to an application.

Further detail on the activities that constitute immigration assistance can be found in section 276 of the Act.

What is ‘immigration legal assistance’?

Under the Act, a lawyer provides ‘immigration legal assistance’ if they:

· act for a visa applicant or cancellation review applicant in preparing for proceedings before a court in relation to the visa application or cancellation review application

· represent or otherwise act for a visa applicant or cancellation review applicant in proceedings before a court in relation to the visa application or cancellation review application

· give advice to a visa applicant or cancellation review applicant in relation to the visa application or cancellation review application that is not advice for the purpose of any of the following:

· the preparation or lodging of the visa application or cancellation review application

· proceedings before a review authority in relation to the visa application or cancellation review application

· the review by a review authority of a decision relating to the visa application or cancellation review application.

· represent or otherwise act for a person in proceedings (or in preparing for proceedings) before a court that relate to the visa for which the person was nominating or sponsoring a visa applicant (or seeking to nominate or sponsor a visa applicant) for the purposes of the regulations or

· give advice to a person about nominating or sponsoring a visa applicant for the purposes of the regulations (except advice described in subsection (3) of the Act).

For the full definition of the activities deemed to constitute the provision of immigration legal assistance see section 277 of the Act.

	Source: Migration Act 1958.
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Regulation of migration agents 

	The key elements of the Migration Agents’ Registration Scheme are:

· registration requirements

· payment of an annual registration fee (currently around $1800)

· a fit and proper person test

· professional indemnity insurance

· knowledge requirements — for initial registration, completion of the Graduate Certificate in Australian Migration Law and Practice, and continuing professional development (CPD) requirements

· having access to a professional library (evidenced by a subscription to a Commonwealth law website)

· having a satisfactory level of English language competency

· compliance with a Code of Conduct

· complaints handling and disciplinary procedures.

	Source: DIAC (2007) and Office of the MARA (2010).

	

	


The legal profession is regulated by state and territory laws, common law and by the courts (which have the jurisdiction to regulate court officers). Law societies, bar associations and statutorily independent complaints-handling bodies (Legal Services Commissioners), are empowered under the relevant legislation in each jurisdiction to regulate the profession.

The states and territories, except for South Australia, have made progress in harmonising their laws, based on model provisions. Some inconsistencies in rules across jurisdictions remain, although the LCA submit that ‘only minor differences exist between legal profession laws and statutory rules across jurisdictions’ (sub. DR69, p. 8). Broadly, the regulations in each jurisdiction cover matters such as entry to the profession, entitlements and conditions, professional conduct and various other aspects with a consumer protection focus. Most importantly all clients of lawyers have recourse to complaints handling and disciplinary systems, regardless of where they are in Australia.

Legal practitioners are already subject to a significant degree of regulation and strict obligations in all areas of practice, including the requirement to pay an annual legal practising certificate fee, professional indemnity insurance and the obligation to undertake continuing professional development activities. These requirements exist to provide the highest possible protection to clients of legal practitioners. (Julian Burnside Q. C. sub. DR57, p. 1)

Practitioners may be struck off the roll or have their practicing certificate suspended if they are found to have engaged in conduct that would amount to grave impropriety affecting their professional character. Practitioners may also be subject to a cost or compensation order if a court finds that a practitioner has acted improperly to the detriment of an individual or entity. (LCA sub. 23, p. 34)

Assessment

Over the years the MARS has been the subject of a number of reviews and various changes have been made. The most recent consideration of the ‘dual-regulation’ issue was by the 2007-08 Review of Statutory Self-Regulation of the Migration Advice Profession (DIAC 2008). The review was conducted by the Department of Immigration and Citizenship under the guidance of a four person External Reference Group. The Review recommended that lawyer migration agents continue to be included in a revised regulatory scheme, but also acknowledged that ‘many of the arguments for and against the continued inclusion of lawyer agents could be the subject of ongoing dispute’ (DIAC 2008, p. 76).

Arguments for maintaining dual regulation

The arguments that have been made to justify inclusion of lawyer agents in the regulatory scheme (see for example DIAC 2007 and 2008) essentially relate to the benefits of consistent treatment and a perceived need for additional protection for consumers over and above that provided through regulation of the legal profession. More specifically, the arguments in favour of maintaining the status quo include:

· consumers benefit from a uniform approach to regulation of migration agents and consistent expectations of conduct and service

· it helps to ensure lawyer agents maintain relevant knowledge — practising lawyers are not necessarily experienced or knowledgeable in migration law and policy, which are very complex and change frequently

· a significant number of complaints are made against lawyer agents (although the evidence suggests that they are less likely to engage in misconduct than other migration agents)

· state and territory law societies may not always action complaints about lawyer agents in a timely manner or the sanction imposed may not be substantive enough:

… some lawyers have received only minor sanctions from legal regulators for actions that have caused great disadvantage to their migration clients … or have received sanctions from legal regulators only after considerable delay … (MIA sub. DR60, p. 1)

· the Office of the MARA is able to address complaints against lawyer agents that state law societies might not consider sufficient to warrant disciplinary action.

Specifically in relation to the handling of complaints and the imposition of sanctions, the LCA states:

One need only glance at the list of sanctions available to legal services regulators to understand that legal services regulators can issue much heavier penalties for misconduct than the OMARA. (sub. DR69, p. 18) 

… the MIA [sub. DR60, p. 1] has, very mischievously, cited two cases as evidence that either legal services regulators impose ‘softer’ sanctions or fail to address misconduct expediently. Regard must be had to the objective facts of any given case, as well as the reasoning of the Tribunal, before conclusions can be drawn about whether the decision of the Tribunal or OMARA was more appropriate. … 

The Law Council rejects any assertion by the MIA that legal services regulators delay investigation into a complaint, once it is received. (sub. DR69, p. 19)

Despite requests to the Department, the Law Council has not been provided with a single example of a complaint referred to legal services regulators, which was not duly investigated or other appropriate action taken. (sub. 23, p. 14)

It should be noted that, with the exception of New South Wales, the Office of the MARA is not informed of action taken by Legal Services Regulators (DIAC sub. DR40), so it is not well placed to judge if there are problems with complaints handling.

DIAC claims that the Office of the (NSW) Legal Services Commissioner (OLSC) considers that ‘the definition of “immigration assistance” and “immigration legal assistance” under the Migration Act 1958 precludes it taking any action against lawyers who provide “immigration assistance” unless it is so egregious that it goes towards their capacity to operate as a lawyer’ and DIAC further state that ‘in NSW, and any other jurisdiction which opts to take the same interpretation, the impact of “dual regulation” is seen to be minimal’ (DIAC sub. 25, p. 1). However, in its submission, the OLSC challenges DIAC’s interpretation of its position and state:

With all due respect this is not correct. The OLSC is not in favour of dual regulation and in fact … is strongly of the belief that all legal practitioners in NSW, including legal practitioners performing migration agent work, should be regulated by the OLSC and the professional associations. (sub. DR36, pp. 1-2)

The LCA acknowledges that the Office of the Legal Services Commissioner in NSW now takes the approach of referring all complaints falling within the definition of ‘immigration assistance’ to the Office of the MARA for investigation (LCA sub. 27). The LCA considers that this creates confusion and uncertainty and ‘migrants are even more vulnerable in NSW than in any other jurisdiction’ (sub. 27, p. 2). It further submits:

If the approach in NSW is adopted in all jurisdictions, the existence of protections, which ordinarily apply by virtue of the lawyer/client relationship, will depend on whether the conduct falls within ss 276 or 277 of the Migration Act 1958. … most clients will be unaware of the definitions in those sections, and will be much less able to determine whether certain conduct falls into either section. 

It is further noted that there appears little prospect that legal services regulators [in other jurisdictions] will adopt the approach taken in NSW. (sub. 27, p. 3)

If immigration lawyers were excluded from the MARS, the basis for the current practice by the OLSC, would disappear. Put simply, there could be no basis for an interpretation that immigration lawyers were intended to be regulated by the OMARA. Therefore, the OLSC would resume regulatory control over all conduct by lawyers, including ‘immigration assistance’ — as is the case in all other jurisdictions. (sub. DR69, p. 3)

Arguments for exempting immigration lawyers

Notwithstanding that the MARS imposes fewer requirements for practising lawyers than other migration agents, the LCA and others are concerned about what they perceive to be an unnecessary duplication of regulation for lawyer agents. The arguments that have been raised in the submissions to the Commission, and with previous reviews, to support the case for exemption of immigration lawyers from the MARS, include:

· regulation of the legal profession is already comprehensive and includes adequate complaint handling and disciplinary procedures for misconduct — ‘dual regulation has no [positive] impact on consumer protection, because consumers are already much better protected under legal profession regulation’ (LCA sub. 27, p. 2)

· ‘dual regulation’ — including compliance with two codes of conduct, two registration fees and additional regulatory requirements (including Office of the MARA audits
) — increases compliance costs for lawyer agents and creates a disincentive for lawyers to practise migration law, which may work against the interests of consumers and the migration advice industry as a whole

· a related concern is that it restricts the capacity of community legal advice centres to provide advice because they have difficulty attracting experienced lawyers (box 
4.6) — notwithstanding that lawyers who register as non-commercial migration agents pay a significantly reduced application fee and pro bono services are also recognised as part of their continuous professional development (DIAC sub. DR40)

· the nature of the work typically undertaken by immigration lawyers differs from that undertaken by other non-lawyer migration professionals:

Contrary to the MIA’s submission [sub. DR60, p. 3], immigration lawyers are not “undertaking the same work, for the same [type of] clients”. It is not appropriate therefore that the same form of regulation apply to each. Immigration lawyers are legal practitioners who provide assistance with immigration visa applications as a necessary part of their immigration law practice, which may include advice and assistance in relation to other related areas of law. However, advice and assistance with visa applications is the bulk of the practice of non-lawyer migration agents and it is appropriate therefore that non-lawyer migration agents be subject to regulation by the OMARA (sub. DR69, p. 18)

· lawyers practise in many specialised areas of law, in which legislation and government policy is frequently changing and evolving, without a requirement for separate regulation — for example, family law, industrial relations, corporations, taxation, conveyancing or any specific area of administrative law. Further, information about immigration issues is regularly disseminated to the legal profession through lawyer representative bodies and a number, for example the Law Institute of Victoria, operate an Accredited Specialisation scheme for immigration lawyers and member-based committees dedicated to migration law

· where lawyers provide services along side non-legal practitioners, for example in the area of conveyancing or tax advice, they are typically exempt from any separate registration requirement that may apply — lawyers can provide tax agent services as a legal service without being registered, but not services consisting of preparing or lodging tax returns
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Dual regulation — implications for immigration advice provided by the community (and pro bono) legal sector

	The following are selected quotes from submissions on the impact of dual regulation on the provision of pro bono immigration advice:

… dual regulation seriously undermines the work pro bono legal providers who advise and represent most refugees and humanitarian visa applicants. (Julian Burnside Q. C. sub. DR57, p. 1)

… if the dual regulation of solicitors … were to be withdrawn, I have no hesitation in submitting that a far greater number of very compassionate cases would be able to be considered and dealt with by Courtyard Legal and the wider Salvation Army. (Courtyard Legal – The Salvation Army sub. DR29, p. 2)
We respectfully submit that the current dual registration is oppressive, unnecessary and ineffective. In addition, we submit that the scheme does not provide an adequate level of consumer protection to justify its existence. (Immigration Advice and Rights Centre Inc. sub. DR56, p. 2)

In our view removal of the requirement for separate registration will help us to attract lawyers to work with us on as volunteers and pro bono to provide migration advice and assistance, and in that way would expand the availability of non commercial migration advice and assistance available to disadvantaged and vulnerable individuals and communities. … 

We believe the requirements for dual regulation make it harder for us to convince lawyers in other legal centres to get involved in the migration advice area. The fact that a separate registration process is required, in addition to fee and CDP requirements are among the burdens that dual regulation imposes. (Refugee and Casework Service (RACS) sub. DR44, pp. 2-3)

… dual regulation … could increase the likelihood of clients seeking assistance from rogue migration agents, or from persons not sanctioned to give advice or assistance under the Migration Act 1958 … (Law Society of New South Wales sub. DR39, p. 2)

… we submit that a lawyer who holds a current practicing certificate and intends to provide migration advice and assistance only on a non-commercial basis should be exempt from the requirement to register as a migration agent, in the following circumstances:

· where the advice and assistance is provided in the context of free services by a non-profit specialist community legal centre operating as a legal practice; and where it is provided

· under direct supervision of staff registered migration agents; and

· where the volunteer advice and assistance is covered by the organization’s professional indemnity insurance; and 

· where the organization supports volunteers with regular training and support (RACS sub. DR44, p. 4. The Courtyard Legal – The Salvation Army sub. DR29, also supported exemption from the requirement to register as a migration agent in circumstances it listed that are essentially the same as those nominated above by RACS).
The office of the MARA is currently looking at additional measures it may be able to take to support the pro bono sector. (DIAC sub. DR40, p. 8)

	Source: Subs. DR29, DR44, DR45, DR56.

	

	


· the current regime creates uncertainty and confusion, including in relation to matters such as (see LCA subs. 23 and DR69):

· the difference between ‘immigration assistance’ and ‘immigration legal assistance’, a distinction made to try to accommodate lawyers in the scheme 

· which body is the most appropriate to address misconduct

· whether a client’s communications with their adviser are confidential and subject to client legal privilege (this issue was the subject of debate in submissions — see especially DIAC DR40 and LCA sub. DR69)

· whether law societies’ fidelity funds cover clients of lawyer agents providing immigration assistance

· whether clients are covered by their lawyer’s professional indemnity insurance policy

· because the Office of the OMARA is an office within DIAC and DIAC is expected to support Government immigration policy, there may be a potential conflict of interest:

A legal practitioner may be required to take on an adversarial approach to the DIAC as a result of the Duty of Care owed to their client. The most appropriate advice or action for a client may not always be in line with the Government’s policy, in fact, it may require a challenge to those policies. It is alarming to note that the very authority a practitioner challenges on behalf of their client takes the role to discipline them. (Law Society of New South Wales sub. DR39, p. 3)

· the Office of the MARA may deregister a ‘rogue’ lawyer in relation to provision of immigration assistance, but currently these individuals may escape sanction by the relevant Law Society or Legal Services Commission (for an example of this see Mark Tarrant Lawyers sub. DR43) — on the other hand the LCA is also concerned about lawyer agents being subject to “double jeopardy”, being investigated and disciplined by two regulatory authorities for the same conduct

· there is no distinction made between immigration lawyers and non-lawyer agents and some non-lawyer agents hold themselves out to clients as lawyers 

· the LCA is not aware of any other country that subjects its immigration lawyers to dual regulation (LCA sub. DR69, p. 18).

In relation to the last point, the Commission notes that the New Zealand Department of Labour decided to exclude immigration lawyers from their recently established scheme for the following reasons:

… the legal profession regulatory scheme would provide appropriate protection for clients using lawyers; … inclusion in the scheme would involve unnecessary compliance costs; and … it could cause confusion and dissatisfaction amongst consumers arising from having two avenues of complaint. (DIAC 2008, p. 74)
Although the 2007-08 Review by DIAC recommended that lawyer agents continue to be included in the regulatory scheme for migration agents, it also found there was a case for greater cooperation between the Office of the MARA and other regulators such as the Legal Services Commissioners. Further, it recommended:

That complaints about lawyer agents be referred to relevant Legal Services Commission/Ombudsman for investigation. Resulting decisions from investigations to be subject to review by the migration advice regulator. As the requirement of the migration advice regulator to allocate resources to address complaints about lawyer agents would decrease, the registration fees payable by lawyer agents be decreased as appropriate. (DIAC 2008, p. 77)

DIAC advised (sub. DR40) that the Office of the MARA currently refers only complaints involving immigration legal assistance to the relevant regulators.

In relation to the concern about non-lawyer agents holding themselves out to clients as lawyers, the Commission supports the Review’s recommendation that the public register of migration agents provide for all agents to have relevant qualifications listed (including a legal practising certificate and/or specialist accreditation from a Law Society, where relevant). The Office of the MARA has identified system improvements which would make the listing of lawyers with practising certificates (and a search facility) feasible, and is ‘planning to have these improvements in place within the next three months’ (DIAC sub. DR40, p. 10).

Conclusion

This issue has been highly contentious for many years. There remains disagreement between key stakeholders on significant facts and different interpretations of evidence (this is particularly apparent from the LCA sub DR69, which addresses points raised in the DIAC sub. DR40 and the Migration Institute of Australia sub. DR60).

That said, the Commission has not found compelling the arguments in favour of retaining the existing requirement that lawyers register as a migration agent in order to provide ‘immigration assistance’. There appears to be an absence of firm evidence to support the position that an exemption of lawyer migration agents from the Migration Agents’ Registration Scheme would be likely to result in reduced protection for clients of those agents.

Therefore, the Commission considers that immigration lawyers holding a current legal practising certificate should be exempt from the regulatory scheme. Lawyers not holding a current practising certificate would continue to be required to be registered migration agents in order to provide immigration assistance. Legal practitioners are bound by strict codes of ethics and conduct and existing regulation of the legal profession should be able to offer consumers a level of protection at least as high as that afforded under the migration agents scheme. At the same time, the current arrangements create a costly additional regulatory burden for immigration lawyers and lead to some uncertainty and confusion for clients and regulators.

There is a strong argument for legal regulators to have sole responsibility for the discipline of immigration lawyers. To the extent that there are any issues with the current legal profession complaints handling or disciplinary procedures there is the potential for these to be addressed through refinements to practices or through more rigorous and consistent implementation of current procedures. The current work on developing national uniform regulation of the legal profession provides an opportunity to consider and address any perceived shortcomings.

Immigration lawyers would need to continue to provide a consistently high standard of practice in the provision of immigration assistance and therefore be expected to maintain their knowledge of the area and undertake relevant CPD. This is no different to the expectations of lawyers practising in other areas of law. However, if there are particular concerns around CPD in the area of migration law, this should be monitored closely by the profession and appropriate action taken where there is evidence of unsatisfactory outcomes.

The Commission’s preferred approach would be for immigration lawyers to be exempted from the Migration Agents’ Regulatory Scheme as soon as practicable. The legal profession regulators and DIAC could monitor outcomes over a reasonable period of time, say three years, and then the case for maintaining the exemption could be reassessed. Any assessment would need to objectively analyse the performance of immigration lawyers under the new regime compared to the outcomes under the current rules. This would include an evaluation of evidence regarding their knowledge of migration law and policy, and standards of conduct. It would also need to consider the effectiveness and efficiency of complaints handling and disciplinary procedures under the legal profession regulatory framework.

An alternative option, not preferred by the Commission, would be to adopt a staged approach to reform. This would be consistent in some respects with the approach recommended by the 2007-08 Review. Initially, compliance costs for immigration lawyers could be lowered through greater recognition of aspects of the legal profession regulatory scheme that overlap with, or achieve the same ultimate objective as, elements of the migration agents’ regulation as well as a more flexible approach to CPD requirements. In this context, the MIA identified a number of possible changes that could be made to streamline registration requirements for lawyer agents to reduce compliance costs (box 
4.7). 
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MIA suggestions for reducing compliance costs

	The MIA identified the following changes that could streamline requirements for lawyer agents to reduce compliance costs and the impact of dual registration, including on the pro bono and legal assistance sectors:

· Further reducing the number of CPD points that lawyer agents are required to earn, to reflect the fact that they are required to earn CPD points to maintain their legal practicing certificates, by abolishing the requirement for lawyer agents to attend CPD sessions on the mandatory components (Accounts Management, Business Management, Ethics and Professional Practice, and File Management) as these areas are covered by their membership of the legal profession CPD scheme. 

· Focussing on harmonising the CPD sessions provided for lawyers and for lawyer agents in order to maximise the number of MARA CPD points that lawyer agents can earn in the course of satisfying their lawyer’s CPD requirements. 

· Removing the requirement for lawyer agents to operate a separate clients’ account for their migration work, as long as funds paid by migration clients are paid into a lawyer’s trust account. 

· Permitting lawyer agents to produce their legal practicing certificate as evidence that they have complied with many of the requirements for annual registration. This will reduce the requirement for lawyer agents to complete the current 37 page form. 

· Reducing registration fees in recognition of the fact that streamlined registration requirements for lawyer agents will reduce costs to MARA. 

· [If proven that] lawyer agents receive proportionately fewer complaints and sanctions … lawyer agents should receive a further reduction in their registration fees in recognition of the smaller proportion of MARA resources that go into handling lawyer agent-related complaints. 

	Source: MIA sub. DR60.

	


Under the Commission’s second option, disciplinary procedures would become the primary responsibility of the legal regulators, but during a transition ‘confidence-building’ phase the Office of the MARA could continue to have some oversight of (or authority to selectively review) outcomes. Where compliance with relevant legal profession regulation is deemed to satisfy migration agent regulation there should be scope to reduce registration fees payable by immigration lawyers. The effectiveness of these reforms could then be evaluated and the case for progressing to the second stage, involving full exemption, reconsidered. The Commission recognises that under this option the existing inconsistencies in regulation of the profession across jurisdictions may make the reform process more complex. Therefore, providing satisfactory progress is being made toward uniform national regulation, and with a view to minimising transition costs and further confusion, there may be an argument, under this option, for delaying commencement of the first stage of reform of regulation of lawyer migration agents until national legal profession regulation has been agreed.

Recommendation 4.

 SEQ Recommendation \* ARABIC 2
The Australian Government should amend the Migration Act 1958 to exempt lawyers holding a current legal practising certificate from the requirement to register as a migration agent in order to provide ‘immigration assistance’ under section 276. An independent review of the performance of these immigration lawyers and the legal professional complaints handling and disciplinary procedures, with respect to their activities, should be conducted three years after an exemption becomes effective.

4.

 SEQ Heading2 4
Accountants and auditors

While accountants must comply with various generic areas of Commonwealth, state and territory law (including corporations, competition and industrial relations law), the provision of general accounting services is largely self-regulated by the major professional associations — CPA Australia, the Institute of Chartered Accountants in Australia (ICAA) and the National Institute of Accountants (NIA) (box 
4.8). 

However, accountants undertaking certain activities or supplying certain services (for example, tax, audit, insolvency and investment/superannuation advice) must be registered and/or meet additional regulatory requirements.
 

High quality independent audits are critical to ensuring the credibility and reliability of financial statements and to the efficient operation of markets. Audit activities are subject to an extensive regulatory regime under the Corporations Act 2001. This includes auditor registration, independence requirements and a disciplinary framework, administered and enforced by the Australian Securities and Investments Commission (ASIC).

While the professional bodies set professional standards for members, technical standards are the responsibility of the Australian Accounting Standards Board (AASB) and the Auditing and Assurance Standards Board (AUASB). The Financial Reporting Council provides broad oversight of the process for setting standards as well as monitoring the effectiveness of auditor independence requirements. Australia has harmonised its technical standards with international standards.
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Self-regulation of the accounting profession

	CPA Australia and ICAA, together with the NIA, seek to ensure the quality of services provided by members, through the setting of minimum ethical and professional standards. Although the bodies remain separate, they undertake some activities jointly and generally work in close cooperation. 

Some of the key elements of the self-regulatory arrangements for the profession are:

· minimum tertiary education requirements and completion of a professional accreditation program to qualify for membership and members must undertake continuing professional development and education

· accountants working in public practice must undergo periodic quality reviews

· members must abide by a professional code of conduct and are subject to disciplinary processes — sanctions for non-compliance with the code of conduct can include the removal of the certificate of public practice and exclusion from membership.

However, membership of the professional bodies is voluntary and there are no laws that dictate that a person calling themselves an accountant must meet the standards set by these bodies. Moreover, some of the services provided by accountants are also supplied by individuals and businesses which do not hold themselves out as accountants (for example, investment advisers, tax agents, management consultants).

	

	


Registration of foreign auditors

In their joint submission (sub. 16), CPA Australia and ICAA suggest that the requirements that foreign accountants wanting to become a registered company auditor (RCA) in Australia must satisfy are time consuming and excessively complex. It is argued that this acts as a deterrent to foreign accountants wishing to practise as auditors in Australia and makes it difficult for firms that could benefit from access to their services.

Assessment

The regulatory requirements that must be satisfied for an individual to be eligible for registration as an RCA are set out in the Corporations Act 2001. The requirements, administered and enforced by ASIC, relate to the qualifications, skills and capabilities of the applicant. The same broad criteria must be met regardless of whether the individual is applying as an Australian citizen, or from overseas. A summary of the eligibility requirements is provided in table 
4.1.

Table 4.
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Eligibility requirements for registration as a RCA

	Qualifications
	Skills
	Capable, fit and proper 

	Under s1280(2) of the Corporations Act, an individual must:

	· have the prescribed academic qualifications AND have completed a prescribed course in auditing OR
	· satisfy all the components of an ASIC-approved competency standard OR
	· be capable of performing the duties of an auditor AND

	· have other qualifications and experience that ASIC considers equivalent to both these requirements. 
	· have the prescribed level of practical experience OR experience that ASIC considers equivalent.
	· be a fit and proper person to be registered as an auditor.


Source: ASIC (2010e, p.4).

The objective of these requirements is to ensure that minimum standards in competency and integrity are met. This includes ensuring that individuals seeking to practise as RCAs have sufficient knowledge and familiarity with Australia’s accounting and auditing standards. Typically, foreign accountants who wish to register as an RCA in Australia would not have completed a course in auditing that has been prescribed by ASIC, or have satisfied all the components of an ASIC approved competency standard and therefore must rely on the recognition by ASIC of their overseas qualifications and experience.

Evidence must be provided that the individual has at least three years of practical experience in company auditing in a country that ASIC considers to have standards equivalent to those used in Australia. ASIC recognises these countries to be:

· the United States

· those countries whose professional accountancy bodies are members of the International Federation of Accountants (IFAC) and who apply all, or substantially all, of the International Standards on Auditing issued by the IFAC’s International Auditing and Assurance Standards Board.

Also, as outlined in Regulatory Guide 180 – Auditor Registration (ASIC 2010e), an individual wishing to register as an RCA:

· if relying on an overseas auditing course as evidence of qualification, may have to provide an assessment letter from one of the Australian bodies that conducts such courses in Australia, confirming the comparability of this course and the course conducted by the Australian body

· if relying on an overseas accounting and legal qualification, may have to provide an assessment letter from an authorised assessing authority of the National Office of Overseas Skills Recognition to confirm the comparability of the individual’s qualifications and an Australian undergraduate degree in accounting and law from a prescribed university or institution

· if relying on an overseas qualification, may have to complete an appropriate conversion course.

An individual may be refused registration on the grounds that they are not resident in Australia.

ASIC’s Service Charter for the registration area requires the assessment and determination of an application for registration as an RCA to be performed within 28 days of receiving a complete application. In recent times, this requirement has been met in 95 per cent of cases (ASIC pers. comm., 16 June 2010). Actual elapsed times from receipt of the application will vary depending on how complete the initial application is and, where there are gaps, the time taken for further information to be submitted to ASIC.

ASIC recently undertook a review of Regulatory Guide 180 to ensure the processes outlined for auditor registration were appropriate and the documentary requirements for applications were clear. The ICAA, CPA Australia and the National Institute of Accountants were consulted as part of this process (ASIC pers. comm., 16 June 2010).

The Commission encourages ASIC — in consultation with professional bodies — to continue to explore ways to streamline the process to register overseas accountants as RCAs, particularly where an applicant has practised in countries that have adopted international financial reporting and accounting standards.

Overlapping inspection processes for audit firms

CPA Australia and ICAA (sub. 16) raise the issue of overlapping inspection processes for audit firms. Larger audit firms can be subjected to audit inspections and quality reviews by ASIC, the ICAA, the European Union, the United States Public Accounting Oversight Board, and other international audit inspectors.

Assessment

Through its membership of the International Organisation of Securities Commissions and the International Forum of Independent Audit Regulators, ASIC has been an active participant in international cooperative efforts in relation to audit oversight.
 This has involved countries sharing experiences and promoting best practices, with the objective of reducing inefficiencies and costs.

ASIC has also been open to entering into cooperative audit oversight arrangements with particular foreign audit regulators, as permitted (with the consent of the Minister) under its legislation. ASIC entered into such an arrangement with the United States Public Company Accounting Oversight Board (PCAOB) in 2007. It provides for ASIC and the PCAOB to undertake joint audit inspections of Australian audit firms registered in the United States, resulting in significant cost savings for those firms. ASIC considers that the cooperative arrangement with PCAOB ‘has been extremely effective and successful’ (Treasury 2010a, p. 21) and is working on a similar approach with the Canadian Public Accountability Board.

Under European Union directives a Member State can exempt (wholly or partially) a third country audit firm from audit oversight requirements (including audit inspections) if the audit firm is subject to equivalent systems of public oversight, quality assurance, investigations and penalties in its home country. The European Union has been carrying out equivalence assessments on third country audit regulation systems and in this context ASIC has been liaising with the EU Commission in relation to Australia’s audit regulation framework. ASIC has recently received recognition which enables the sharing of audit working papers with European regulators.

ASIC is also currently seeking to strengthen audit oversight cooperation with Japan. More generally, ASIC has committed to:

Continue to work with our international audit regulation counterparts in order to reduce any regulatory overlap. Where possible, we will concentrate on maximising cross-border recognition opportunities and establishing regulatory cooperation arrangements. (ASIC 2010f, p. 44)

As well as continuing to pursue cooperative mutual recognition arrangements with overseas oversight bodies, ASIC should maintain its cooperative efforts with domestic professional bodies. However, the scope to rely on or to recognise any audit inspection activities of these accounting bodies may be limited for a number of reasons, including:

· the need to ensure independent government audit oversight, which is essential to maintaining market confidence in the quality of audits and financial reporting

· mutual recognition and joint inspection arrangements between ASIC and overseas oversight regulators could potentially be undermined

· legislative confidentiality requirements that severely limit ASIC’s capacity to share confidential and commercial information relating to firms and their clients.

Moreover, the Commission understands that of the three main accounting professional bodies it is only the ICAA that currently undertakes audit inspection activities and that it is ‘considering changes in its review programme to remove the degree of duplication that might exist at present and focus on non-audit services of the accounting firms’ (ASIC pers. comm., 19 August 2010).

Audit rotation requirements

CPA Australia and ICAA (sub. 16) consider that the current requirement that audit partners rotate off listed entity audits after five years may not be optimal, that is, a longer period of time may be preferable, and recommend it be reviewed.

Assessment

The auditor rotation requirements are contained in the Corporations Act 2001 and were introduced as part of the CLERP 9 Act Auditor independence reforms in 2004. The reforms implemented the recommendations of the review on Independence of Australian Company Auditors (the Ramsay Report) and the relevant recommendations of the HIH Royal Commission.

The rules, administered by ASIC, require that:

· an individual who has played a significant role in the audit of a particular listed company or listed registered scheme (audited body) for five successive financial years is not eligible to continue to play a significant role unless the individual has not played such a role for at least two successive financial years (the time out rule)

· an individual may not play a significant role in the audit of a particular audit body for more than five out of seven successive years (the 5/7 rule) — this rule prevents an individual from avoiding the time out rule, for example, by playing a significant role for four years, resigning for one year, and then resuming for another four years.

The rules do not require that the audit firm or authorised audit company rotate, only the relevant individual auditor and the review (not necessarily a partner) auditor (if any).

The policy objective of the rotation requirements is to promote auditor independence. Using the same senior audit personnel on an audit engagement over a long period of time may create a familiarity threat, allowing inappropriate (‘too cosy’) relationships to develop between management of the audited body and the auditor.

While the need to maintain independence is vital, rotation can also potentially have the effect of reducing audit efficiency and the quality of the audit. This is because the new auditor is likely to have less specialist knowledge of the audited body. From this perspective, the benefits of longer periods of audit tenure may be greater the larger the audited body and/or the more complex its operations or the regulatory environment it operates in. Any disadvantage associated with rotation can, however, usually be largely addressed through succession planning, for instance through overlapping terms and efficient handover procedures. Importantly, ASIC also has a limited ‘relief power’ to modify the rotation requirements where it is satisfied that, without modification, the requirements would impose an unreasonable burden (box 
4.9).

Canada, the United States, and the United Kingdom all currently require rotation after five successive years, although there are differences, including for example in relation to the scope of exemptions and the length of the ‘time-out’ requirement. The United Kingdom has recently introduced some additional flexibility into rotation requirements, permitting the five years to be extended to a maximum of seven years under certain unusual or exceptional conditions. The European Union requires rotation after seven years.

The Treasury is currently conducting a Strategic Review of Audit Quality in Australia, including an examination of the appropriateness of the audit rotation requirements. In its consultation paper, Treasury found that the current requirements constituted an appropriate balance between continuity, the familiarity threat and audit quality. The Treasury stated:

This view is reinforced by the fact that the time-out period in Australia is two years while a more onerous time-out period of five years applies in Canada, the UK and the US.

Treasury proposes to continue to monitor developments on auditor rotation in overseas jurisdictions but does not consider that it would be appropriate for Australia to unilaterally move from a five- to a seven-year rotation period. Such a change should only be considered if similar changes to the existing requirements were to be made in Canada, the UK and the US. Treasury considers that any move to increase the existing five-year rotation period in Australia, would raise the question of whether the existing two-year time-out period should also be increased. (Treasury 2010a, pp. 24-25)
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ASIC relief power

	ASIC can grant relief (under s342A of the Corporations Act 2001) only if it is satisfied that compliance with the rotation requirements will impose an unreasonable burden on the audited body; the registered company auditor; or the audit firm or authorised audit company. ASIC cannot provide relief for a period of more than two or less than one financial year(s), or give an exemption or impose conditions on their relief.

ASIC’s Regulatory Guide 187: Auditor Rotation, provides guidance on what might constitute an unreasonable burden. ASIC will consider, inter alia, the nature and extent of the economic or other detriment (if any), including administrative costs, that would result from compliance. Some examples of the factors that ASIC will consider when assessing what is an unreasonable burden, include:

· whether the requirements prevent the audited body being audited by an auditor with the necessary specialist knowledge

· special audit requirements, for example, requirements that the audit must be conducted by an auditor approved by a specific regulatory body and no other auditor can comply with these requirements

· the nature of the audited body is such that it cannot access an alternative auditor who is capable of producing an audit report of the required quality

· the extent to which the requirements will increase audit costs for the audited body

· size and location of the auditor’s practice (and location of its clients) — ASIC is of the view that Parliament intended that it particularly consider granting relief for small audit firms, authorised audit companies and auditors, or those operating in rural and remote areas

· a succession plan can no longer be implemented for reasons outside the auditor’s control.

In addition to the limited specific relief power outlined above, ASIC does have a general power to give relief in exceptional or special circumstances under s340 or s341 of the Corporations Act, but ‘will generally not consider using … general relief powers … to grant relief from the rotation requirements’ (ASIC 2007c, p. 5).

	Source: ASIC (2007c).

	

	


In light of Treasury’s parallel examination, its preliminary findings and stated intention to monitor future developments, together with the absence of any compelling evidence presented in support of a change, the Commission does not recommend any action in response to this concern.

Duplication between Australia and New Zealand standard-setting bodies

CPA Australia and the ICAA call for the Australian and New Zealand governments to establish a single body to set accounting standards for both countries and another body to set auditing and assurance standards for both countries. They argue that duplication between the bodies currently operating in each country ‘dilutes the technical experience in accounting and auditing — an outcome not consistent with delivering enhanced quality of regulation’ (sub. 16, p. 2).

Assessment

In 2004, the Australian and New Zealand Governments announced the formation of the Trans-Tasman Accounting and Auditing Standards Advisory Group (TTAASAG). Two of TTAASAG’s key objectives are to provide advice on options to harmonise the auditing and accounting frameworks and to enhance the influence of both countries in the development of international auditing and accounting standards. This initiative has provided extensive opportunities for collaboration and harmonisation between the accounting and auditing standard setting bodies in Australia and New Zealand.

One example of this was the protocol for cooperation, entered into in 2004, between the Australian Accounting Standards Board (AASB) and the Financial Reporting Standards Board of New Zealand. The two bodies agreed, amongst other things, to minimise differences between accounting standards in the two countries, exchange information, develop a joint work programme and to share staff resources to the extent practicable. The chair of the AASB is a member of the New Zealand standards-setting body and the chair of the New Zealand body is a member of the AASB. Similar arrangements exist between the oversight bodies in each country.

The standards in both Australia and New Zealand are essentially identical to the International Financial Reporting Standards and the International Standards on Auditing with only minor additions for local circumstances. Further, in line with the principles expressed in the joint statement of intent issued by the Australian and New Zealand governments in August 2009, regarding co-operation between the two countries, the Australian Government Auditing and Assurance Standards Board maintains a close working relationship with the New Zealand Professional Standards Board, which develops auditing standards in that jurisdiction. The Commission understands that policy makers in New Zealand are reviewing the structural arrangements for auditor oversight, regulation and standard setting with a view to implementing changes in mid 2011. These reforms are expected to further align the audit regulation frameworks between Australia and New Zealand.
Given the convergence towards international standards by both countries and the broader commitment to the concept of a Single Economic Market, in principle there could be some merit in creating single Trans Tasman standard-setting bodies — one responsible for accounting standards and the other auditing and assurance standards. However, while there are likely to be some efficiencies and cost savings associated with merging the boards, potentially there could also be some disadvantages, including issues around a loss of sovereignty.

In conclusion, the Commission has not been presented with strong evidence of likely net benefits that would justify a move to Trans Tasman standard-setting bodies.

Multiple bodies setting audit and assurance standards

CPA Australia and the ICAA (sub. 16) suggest that having more than one government agency involved in the setting of auditing and assurance requirements is ‘wasteful and causes confusion in the community’ (sub. 16, p. 2). 

While the Auditing and Assurance Standards Board (AUASB) is the primary agency responsible, other Australian, state, territory and local government bodies also have had a role in developing audit and assurance standards in Australia. Examples include:

· Department of Climate Change and Energy Efficiency — audit regulations and determinations (including proposed audit guidelines) to be made under the National Greenhouse and Energy Reporting Act 2007
· Bureau of Meteorology — assurance standards in relation to water reporting

· Queensland Building Services Authority — audit and review requirements contained in the Financial Requirements for Licensing.

CPA Australia and the ICAA suggest that the AUASB should be explicitly tasked with developing standards for all auditing and assurance requirements across all levels of government in Australia.

Assessment

The AUASB is an independent statutory authority with the power to make legally enforceable auditing standards under the Corporations Act 2001, as well as assurance standards and guidance for other purposes (that is, not just relating to the audit or review of historical financial information).

Given the scope and expertise of the AUASB, the Commission considers that it is appropriate that it continues to be the primary body responsible for the setting of audit and assurance standards in Australia. Further, because AUASB standards conform with International Standards on Auditing issued by the International Auditing and Assurance Standards Board, where equivalent standards exist, consistency with AUASB standards within Australia will promote consistency at the international level.

That said, there are also likely to be efficiencies in certain circumstances from having other bodies involved in the development of auditing and assurance standards, for example where such standards require a high degree of specialised or technical knowledge. However, where other bodies are involved in the setting of standards, it is important that they cooperate closely with the AUASB and seek to ensure that, wherever possible, there is consistency with existing auditing and assurance regulation and practice, including the auditing and assurance framework, standards and guidance.

Excessive reporting requirements for not-for-profit grantee entities

CPA Australia and the ICAA consider that acquittal reporting requirements imposed by government grantors on not-for-profit grantee entities are, on occasions, excessive when compared to statutory reporting requirements.

The additional costs imposed by acquittal reporting are often significant. This is not a good outcome as an increasing portion of the grant is spent on the acquittal process and not for the purpose of the grant. (sub. 16, p. 2)

The professional accounting bodies call for the acquittal processes of the Australian, state, territory and local governments to be aligned with the grantee’s statutory reporting obligations.

Assessment

The Commission has recently examined this issue in its study of The Contribution of the Not-for-Profit Sector (PC 2010a). The concern about the compliance burden related to acquittal and performance reporting was raised in several submissions to that study, including by CPA Australia. The Commission reported on various actions that had already been taken by governments to address the regulatory burden, including new Australian Government guidelines for grants administration (DFD 2009a) that apply the principle of proportionality to reporting and other processes. The Commission went on to recommend that:

Australian governments funding service provision or making grants should … not impose conditions associated with the general operations of the funded organisation, beyond those essential to ensure the delivery of agreed funding outcomes. (PC 2010a recommendation 11.3, p. 296)

4.

 SEQ Heading2 5
Insolvency practitioners

The Insolvency Practitioners Association (IPA) (sub. 7) are concerned that the different regulatory treatment of the administration of personal insolvency (commonly termed bankruptcy) and corporate insolvency of companies (commonly termed liquidation or winding up) is impeding the efficient conduct of the insolvency regime and imposing an unnecessary regulatory burden on insolvency practitioners. The IPA highlights in particular:

… the costs of dealing with separate regulators — … ITSA [Insolvency and Trustee Service Australia] and ASIC — and keeping up-to-date with changing compliance and reporting requirements of both; and the costs of practitioners setting up compliance systems, collecting information, preparing and checking reports, form-filling, document storage, for both. (IPA sub. 7, p. 5)

IPA recommend that steps be taken to harmonise the relevant laws and regulations, where possible. Some of the areas identified by the IPA as being particularly suitable for harmonisation, included:

· the claiming and fixing of remuneration and any court review of that process
· the process for convening and holding meetings of creditors
· proofs of debt
· provisions for payment of a dividend
· time limits.
The IPA identified various other provisions in the corporate and personal insolvency law that have the same legal effect, but use a different approach or wording.

The need for greater alignment of insolvency laws was also supported in submissions from Mr. Peter Keenan CA, a registered liquidator (sub. DR54) and several insolvency academics — Associate Professors David Brown and Christopher Symes from the Adelaide Law School (sub. DR52) and Dr. David Morrison, University of Queensland and Dr. Colin Anderson, Queensland University of Technology (sub. DR53). The latter submission argues that consideration of ‘forming a sole “Insolvency Act” is … an urgent agenda item [and] … having one regulator is paramount and … this ought to be the starting point’ (sub. DR53, pp. 3, 5).

Mr Keenan also raised concerns about the burden imposed by the IPA’s Code of Professional Practice for Insolvency Practitioners (COPP) and in particular inefficiencies and uncertainty created by the differences between COPP requirements and official laws and guidelines (sub. DR54). Professional standards and self-regulatory codes are generally beyond the scope of this review, but the Commission considers that professional associations should seek to ensure that any obligations imposed on practitioners are consistent with, or not unnecessarily different from, regulatory requirements.

Assessment

Australian insolvency laws are based on the s. 51(xvii) power under the Constitution — ‘bankruptcy and insolvency’. The Commonwealth Bankruptcy Act 1966 deals with personal insolvency and chapter five of the Commonwealth Corporations Act 2001 deals with corporate insolvency.
 The Cross-border Insolvency Act 2008 applies to both personal and corporate insolvencies. The Personal Property Securities Act 2009 is another recent example of Commonwealth legislation relevant to insolvency practice which covers corporate and individual debtors and creditors. There are a range of insolvency provisions for specific entities in various State and Commonwealth laws — for example, for partnerships,
 cooperatives, associations, banks and insurance companies.

The IPA point out the separation of corporate and personal insolvency law is more the result of historical evolution, than policy or legal reasons. It considers that the ‘reference in the Constitution to “insolvency” as being confined to corporate insolvency is antiquated’ (sub. 7, p. 2) and, in principle, it has always been possible to have a single Commonwealth insolvency statute. Dr. Morrison and Dr. Anderson agree, stating that it is ‘useful to think about the differences … that now arise, as being created by historic accident’ (sub. DR53, p. 3).

The Attorney General’s Department is responsible for the administration of bankruptcy policy and its practice by the profession is regulated by Insolvency and Trustee Service Australia (ITSA). Corporate insolvency policy is administered by Treasury and the practice of corporate insolvency is largely regulated by ASIC.

An insolvency practitioner may be a person registered by ITSA as a trustee in bankruptcy, and at the same time be registered by ASIC as a registered liquidator. A trustee is then regulated by ITSA and is subject to regulation and discipline processes under the Bankruptcy Act. Corporate insolvency practitioners — liquidators, administrators, receivers — are registered and regulated by ASIC and are disciplined by processes under the Corporations Act. (IPA sub. 7, p. 2)
The issue of the merits of harmonising or merging corporate and personal insolvency law has been considered by various reviews over the last two decades, including:

· 1988 Australian Law Reform Commission General Insolvency Inquiry (Harmer Report)
· 1992 (the former) Trade Practices Commission Study of the Professions: Legal
· 1997 Review of the Regulation of Corporate Insolvency Practitioners, Report of the Working Party

· 2004 Report of the Parliamentary Joint Committee (PJC) on Corporations and Financial Services Corporate Insolvency Laws: A Stocktake.

These reviews recognised that there were some advantages in having more uniform regulation, but none went as far as recommending full harmonisation or a single regulatory framework. The most recent, the 2004 PJC Report, recommended that the Government ‘ensure, particularly when contemplating changes to the law, that the two streams of Australia’s insolvency laws, personal bankruptcy and corporate insolvency, harmonise where possible’ (Recommendation 59, p. 228).

This was consistent with the earlier Harmer Report (although overall that report considered the lack of uniformity to be ‘not a major issue’):

… as far as possible and necessary, the Commission [Australian Law Reform Commission] has sought in the Report to promote the uniformity of the substance of the provisions relating to individual and corporate insolvency. Moreover, to the extent that future reforms proposed for the law relating to either individual or corporate insolvency touch matters which are common to both (particularly where those reforms affect procedural matters), it is the Commission's view that corresponding reforms should be made to both sets of laws. (ALRC 1988, p. 14).

The Government’s response to the 2004 PJC Report supported the recommendation ‘in principle’, but noted:

There are different policy considerations in corporate insolvency and personal bankruptcy, which may give rise to necessary variations in the legal frameworks.

There are arrangements in place for securing cost savings and streamlining the administration of corporate and personal insolvency law. … ITSA and ASIC have entered into a Memorandum of Understanding. … and will continue to consult in the development of insolvency/bankruptcy policy. (Australian Government 2004, p. 24)

Various arguments in favour of greater harmonisation of corporate and personal insolvency laws have been advanced in previous reports and submissions to reviews, as well as the submissions to this review. These include:

· practitioners operating in both areas would benefit from time and cost savings as a result of having to understand and deal with only one set of common provisions, and procedures

· there would be less complexity and scope for error

· government cost savings in a unified scheme, including the potential for consolidating regulatory responsibilities and a single system for the registration of practitioners within a single department or agency

· there is often a significant interaction or overlap (and/or common issues to consider) between personal and corporate insolvency, particularly when dealing with small or micro businesses

· the current system can also pose difficulties for members of the public, especially creditors (most frequently institutional creditors) that need to be aware of the differing rules between corporate and personal insolvency depending on the sort of administration of which they are creditors
· many principles and fundamental concepts of insolvency are common to both the corporate and personal areas

· insolvency law can be viewed as a distinct field of law, rather than a part of company or commercial law.

The submission of Associate Professors David Brown and Christopher Symes identifies a further potential benefit of greater harmonisation of Australian corporate and personal insolvency law:

It is certainly the case that closer alignment of domestic corporate and personal insolvency law in some key procedural and/or substantive areas where common principles and outcomes can be identified, as well as a single insolvency regulator, would assist with attempts to harmonise or achieve closer co-operation in relation to New Zealand and any other jurisdiction in the future. (sub. DR52, p. 3)

The Commission also notes that a unified approach to personal and corporate insolvency is a feature of some overseas regulatory frameworks, including in the United Kingdom, Canada and the United States. Dr. Morrison and Dr. Anderson comment:

There is little to suggest from these jurisdictions that where policy considerations differ, that they cannot be dealt with effectively within their (unified) system. (sub. DR53, p. 4)

Specifically in relation to possible difficulties for creditors posed by the differing rules between corporate and personal insolvency, the Attorney General’s Department made the following comments based on the experience with creditors of its Bankruptcy and International Legal Services Branch:

… they do not raise these issues as of concern to them although they may have done so in earlier formal inquiries. Ongoing consultation and legislative reform of insolvency provisions over the past two decades means that many creditor concerns have been addressed. (Attorney General’s Department pers. comm., 2 August 2010)

Various arguments have also been made in favour of maintaining some separation of corporate and personal insolvency law, including:

· different policy considerations between corporate and personal insolvency — reflecting fundamental differences between natural and corporate persons — necessitate some differences in approach
· personal insolvency laws must consider the needs of consumer bankruptcies and the needs of business bankruptcies, whereas for corporate insolvency the different needs of small and large enterprises and the role of company directors must be taken into account
· corporate insolvency law is arguably an integral feature of corporate law and a unified personal and corporate insolvency law could result in fragmentation of corporate law

· practical difficulties and costs associated with making the necessary changes — for example, the process for determining which provisions could appropriately be harmonised and the subsequent drafting of unified legislation are both likely to be complex and resource intensive exercises

· transition costs for business and regulators associated with moving to any new regime could be substantial.

Some submissions to the PJC review also argued that the current separate structure for personal insolvency posed no significant difficulties in practice and therefore there was no pressing need for reform. Furthermore, many practitioners operate in only one area, particularly those who practise only in corporate insolvency. This was recognised by Peter Keenan CA, Registered Liquidator (sub. DR54). Although Mr. Keenan agrees that there would benefits from some harmonisation of rules,
 he expressed the view that the seriousness of the problem has been ‘somewhat overstated’ by the IPA. His view was also based on the observation that:

Accountants working in other areas of law must be aware of differences in laws. For example, the taxation laws vary greatly between individual taxation, corporate taxation, trust taxation, superannuation fund taxation, etc. (sub. DR54, p. 4)

The insolvency regulators, ASIC and ITSA, and the Treasury and the Attorney General’s Department do endeavour to coordinate their work in relation to insolvency policy and regulatory issues and there is ongoing consultation with industry. A national consultative forum for personal insolvency legislative reform, the Bankruptcy Reform Consultative Forum, meets twice yearly to discuss and consider the improvement of personal insolvency law and practice. Its members represent the finance industry, lawyers, insolvency practitioners, small business and financial counselling (Attorney General’s Department pers. comm., 2 August 2010).

Notwithstanding the cooperative efforts of the regulators, it is argued that coordination and communication needs to be improved. The IPA consider that ‘the present regime of discipline by the two regulators is somewhat uncoordinated … approaches to review and the extent to which there is communication with the professional bodies, including IPA, differ considerably between ASIC and ITSA’
 and Dr Morrison and Dr Anderson consider that the memorandum of understanding between ITSA and ASIC ‘does not appear to have received much attention or action’ (sub. DR53, p. 5).

In principle, there are likely to be efficiencies in having a single regulator take responsibility for both areas of insolvency law. These would include pooling of regulatory resources, greater consistency in decision making and the benefits for business of dealing with one regulator. However, there could also be various complexities, costs or risks associated with a merger. Some of these would be dependant on the merger option chosen.
While the Commission acknowledges the existing commitment by ITSA and ASIC to work toward streamlining the administration of corporate and personal insolvency law as well as the close cooperation between the Treasury and the Attorney General’s Department on insolvency matters, the concerns raised with this review suggest that more needs to be done. 

There is clearly scope for greater harmonisation or alignment of provisions, including the use of common legislative wording and approaches. This could occur whilst maintaining separate legislation or a single law could be considered. Importantly, a single law would not necessarily require the merger of all elements of the laws. 

The Commission endorses the suggestion of the IPA that a reform taskforce be set up to identify possible areas for harmonisation. The case for a more substantial merger of existing personal and corporate insolvency provisions should also be considered. As the departments responsible for policy reform, the Attorney-General’s Department and the Treasury would need to be represented and take a lead role on the taskforce. The taskforce would clearly need to work closely with the ITSA and ASIC. The taskforce would have to consult widely, including with practitioners, relevant professional associations and academics. A matter for consideration would be whether it was appropriate for the regulators and perhaps a small number of key stakeholders to be represented directly on the taskforce.

Where there is a clearer case for harmonised provisions (perhaps in relation to such procedural matters as hiring and firing practitioners, setting and reviewing remuneration, record keeping and reporting, holding of meetings and determining voting entitlements) changes should be implemented as soon as practicable, rather than waiting for agreement to be reached in relation to more complex or controversial matters.

In a similar vein, and as recognised by previous reviews, it is also particularly important that, at any time when changes to either legal framework are contemplated, the scope for greater harmonisation or alignment of provisions and processes is always considered. The current broad ranging Senate Economics Committee Inquiry into Liquidators and Administrators, presents one such opportunity. Although focused on the area of corporate insolvency, the Inquiry has touched on a number of inconsistencies between personal and corporate insolvency regulation and the issue of a single insolvency system has been raised. For example, some participants in the inquiry identified aspects of ITSA’s regulation of bankruptcy trustees that could be a good model for ASIC to adopt in its regulation of corporate insolvency practitioners. The Inquiry is due to report at the end of August 2010.

In parallel with the deliberations of the reform taskforce that the Commission has proposed, the Government should re-examine the case for making a single regulator responsible for both areas of insolvency law, including the registration of insolvency practitioners.

Recommendation 4.

 SEQ Recommendation \* ARABIC 3
A taskforce should be established to identify personal and corporate insolvency provisions and processes that could be aligned. The case for making one regulator responsible for both areas of insolvency law should also be examined.

4.

 SEQ Heading2 6
Property services

The Real Estate Institute of Australia (REIA) and the Property Council of Australia (PCA) both raised the issue of inconsistent state and territory real property laws.
 Any organisation operating in more than one jurisdiction must be familiar with and abide by a variety of different requirements. The PCA point out that this affects ‘the timing of property deals and necessitate[s] the use of a range of legal representatives’ (sub. 21, p. 25). The PCA further stated:

If Australia is to continue to be attractive to international investors, our antiquated approach to property law needs to be overhauled. (sub. 21, p. 26)

According to the REIA, the inconsistencies are ‘creating an uncertain business and consumer protection environment’ (sub. 12, p. 2). 

The REIA and the PCA are calling for uniformity in the laws governing property transactions and suggest that this could be achieved through the adoption by state and territory governments of a Uniform Real Property Act and nationally consistent conveyancing legislation.

The REIA and PCA also raised a number of concerns about generic (and/or prospective) regulatory burdens and process issues. Many of these issues are strictly out of scope for this review, because they do not particularly impact on the business and consumer services sector or they do not relate to existing regulation. Specific concerns about regulatory impact analysis are covered briefly in chapter 6.

Assessment

There are eight different versions of the Torrens Title system operating in Australian states and territories. The REIA highlighted two particular examples of areas where real property laws vary significantly across jurisdictions:

· recovery of land tax from a tenant — whether it is recoverable or not and the circumstances under which it is recoverable differs across Australia

· consequences of failure to register a lease — in some jurisdictions a lease does not achieve indefeasibility until it is registered, therefore, registration of a subsequent interest or sale of the freehold can affect the tenant’s rights to the land.
 Other jurisdictions are less strict, granting the tenant some rights where the lease is unregistered.

Property procedures and leasing practices also vary significantly between jurisdictions.

Such differences are creating unnecessary regulatory burdens. Some of the inefficiencies associated with the current arrangements, include:

· costs associated with understanding, and keeping abreast of changes to, different regulatory systems

· companies and individuals dealing with property transactions are often required to employ practitioners with local knowledge, rather than service providers they may have used for transactions in another jurisdiction

· complexity, uncertainty and increased scope for mistakes 

· longer timeframes for transactions

· a disincentive for local and overseas companies to expand their operations beyond one state.

The burden of the fragmented regulatory system is borne by property operators, legal advisers, valuers and real estate agents that operate in more than one Australian jurisdiction, as well as vendors, purchasers, lessors and lessees.

As noted in the introduction to this chapter, property services are amongst the first tranche of occupations to be included in the National Licensing System, by 1 July 2012. The REIA acknowledges that progress toward addressing inconsistent licensing regulation of property services is likely to come as a result. More generally, the REIA also acknowledges that there has been some work toward standardising and harmonising property dealings nationally, but progress has been slow.

Both the PCA and the REIA are members of the Property Law Reform Alliance (PLRA). The PLRA is a national coalition of peak legal and industry associations committed to bringing about uniformity in Australian property laws and procedures. The PLRA has been making representations on this issue, over a number of years, to state and Australian Government Attorneys-General and officials. More recently, the PLRA has been drafting a Uniform Torrens Title Act as the basis for further consideration by governments.

The Commission supports the work underway to harmonise state and territory real property laws. Greater consistency in laws and procedures has the potential to lower property transaction costs, make it easier for companies, professionals and individuals to move between and operate within different jurisdictions and as a consequence facilitate increased property investment. However, there is also the risk that uniform requirements could lead to higher regulatory compliance costs in some jurisdictions or for some businesses. It is important, therefore, that the process of reforming real property law is subject to best practice regulatory processes and that agreed laws and procedures are the minimum necessary to fully achieve policy objectives.

Recommendation 4.

 SEQ Recommendation \* ARABIC 4
COAG’s Business Regulation and Competition Working Group should, in consultation with relevant Ministerial Councils, oversee the development of a Uniform Real Property Act. The provisions of the Act, once agreed, should then be adopted in all Australian jurisdictions, with any variations to be kept to a minimum and subject to a public interest test.

4.

 SEQ Heading2 7
Bookmakers

The NSW Bookmakers’ Co-operative Ltd (sub. 24) raised concerns about new state and territory licensing requirements (known as ‘Racefields Approvals’) imposed on all wagering providers, including on-course bookmakers. Under the new regime, separate regulatory approvals are required for each state and territory where races are conducted that the bookmaker accepts bets on (box 
4.10). Previously a single licence approval in their home state or territory allowed them to conduct betting on all racing events conducted anywhere in Australia. 

Do not delete this return as it gives space between the box and what precedes it.
	Box 4.

 SEQ Box \* ARABIC 10
Multiple approvals are now required

	The NSW Bookmakers’ Co-operative Ltd. provided the following example to illustrate the burden of multiple approvals under the new licensing regime:

Consider … the following example of a Sydney based on-course bookmaker who fields at various times at NSW racecourses of all 3 racing codes (i.e. thoroughbred racing, harness racing and greyhound racing), and accepts bets on those race meetings plus on certain “away” interstate racing meetings conducted on the same day in Victoria and Queensland: 

Previous Licensing Requirements — ‘license or authority’ required from the following: 

· NSW Government (‘OLGR’) 

· Racing NSW (thoroughbred racing controlling body in NSW) 

· Harness Racing NSW (harness racing controlling body in NSW) 

· Greyhound Racing NSW (greyhound racing controlling body in NSW)

New (post-racefields) Licensing requirements — license or authority required from the following: 

· [As above, plus]
· Racing Victoria Limited 

· Harness Racing Victoria 

· Greyhound Racing Victoria 

· Queensland Racing Limited 

· Queensland Harness Racing Limited 

· Greyhounds Queensland Limited 

The above illustration provides just one example of the many possible combinations of the new race field licensing approvals now required of most bookmakers who accept bets on the outcome of races held in multiple Australian jurisdictions. Note that this example bookmaker is only betting on interstate racing events in two other jurisdictions. There are many bookmakers fielding on events held in more than two additional states and territories — with the necessity to obtain individual Racefields approvals in ALL of these jurisdictions and for each relevant code of racing.

	Source: NSW Bookmakers’ Co-operative Ltd (sub. 24, p. 2).

	

	


The Co-operative submitted:

The potential increase in the number of licensing approvals that may now be necessary to conduct bookmaking is staggering, as is the complexity and differences in the types of information required, reporting requirements, payment methodology, integrity requirements, stewards monitoring requirements and a diverse range of other obligations created arbitrarily by each government and racing control body in each jurisdiction. (sub. 24, p. 3)

We believe that the current arrangements provide a huge additional impost on our member bookmakers in terms of their occupational licensing requirements in what is clearly a national market / industry for the provision of wagering services.

An alternative form of national licensing is obviously needed to simplify this increasingly complex and overlapping system of State and Territory regulatory arrangements. (sub. 24, p. 4)

The NSW Bookmakers’ Co-operative Ltd also raised concerns in relation to AUSTRAC requirements under the Anti-Money Laundering and Terrorist Financing Act 2006. Those concerns are discussed in chapter 6.

Assessment

The Productivity Commission recently examined the state and territory ‘race fields legislation’ in its Gambling Inquiry Report (PC 2010d), with a particular focus on fees/funding issues.

The race fields legislation empowers the relevant racing authority in each state, and for each racing code, to set the product fee for the use of racing fields information by wagering operators across Australia.
 There are also differences between the jurisdictions in relation to other aspects of the regulation of the wagering market, including in relation to approvals, compliance, reporting requirements and disciplinary arrangements.

Before the legislation was introduced there was no requirement for wagering operators to pay interstate racing authorities for the use of their product and betting and racing information could be freely exchanged between the states and territories.
 However, the ‘gentleman’s agreement’ that previously existed had over time — and exacerbated by the growth in internet and phone betting on interstate racing — generated some undesirable distortions in wagering markets. The Commission found:

…the growth of a jurisdiction’s racing industry was proportional to the amount of wagering undertaken in that jurisdiction on races all over Australia, rather than to the amount of wagering on races actually held in that jurisdiction. This means that resources were shifted from racing industries in jurisdictions that generated the most interest to Australian punters and transferred to states providing less desired racing products. In effect, this acted like a tax on excellence, contrasting with the usual function of markets to reward firms that best serve the demand of consumers. (PC 2010, p. 16.18)

Lower taxation and a more permissive regulatory regime in the Northern Territory had led, in particular, to a large increase in the size of the wagering industry in that jurisdiction, resulting in funding being diverted from the states that actually provided the racing product. 

The introduction of the race fields legislation resulted in a fundamental shift in the industry’s funding model, moving ‘from dependence on the size of the local wagering market (betting on both local and interstate races) to dependence on the wagering that occurs nationally, based on their product’ (PC 2010d, p. 16.20). That said, the new regime has also led to fragmentation of the national market and inconsistent regulatory arrangements and product fees across the states and territories. This has increased the regulatory burden imposed on wagering operators.

The Commission considered the merits of a national price setting model in its Gambling Inquiry Final Report. It recognised that lower compliance and administrative costs for wagering providers and racing authorities would be one of the advantages of moving to a national price setting body and simplified, uniformly applied fees and charges. However, it also identified a number of potential disadvantages or risks, including:

· loss of any benefit that derives from price-competition between jurisdictions

· the national price setter might get it wrong and if it did the adverse consequences would be far greater than if, under the current model, a particular racing authority incorrectly prices its product.

The Commission recommended a ‘wait and see’ approach to race fields legislation to allow further modelling and discussion as to the feasibility of a national approach to price setting. The Commission also suggested that there would be benefit in achieving greater national harmonisation of the regulation of wagering if a single price-setting model is ultimately introduced.

As noted earlier in this chapter, state and territory governments have committed, in the context of the National Partnership Agreement to Deliver a Seamless National Economy (COAG 2009c) and more specifically COAG national licensing system reforms, to promoting national consistency in licensing. This includes consistency in relation to licensing structures, policy and regulation affecting the conduct requirements of licensees as well as approaches to disciplinary arrangements (see box 
4.1).

Further work needs to be undertaken on the merits of a centralised national approach to regulation (including in relation to approvals) and fee setting for the wagering industry. However, consistent with the objectives of national licensing reforms, the Commission considers that there is a case, in principle, for greater consistency with respect to state and territory regulation of bookmakers and other wagering operators. Governments and racing authorities in each jurisdiction should work cooperatively to explore the scope for standardising regulatory approaches and greater mutual recognition, wherever possible. This could include, for example, looking at options for reducing differences in information and reporting requirements, payment methodologies, integrity requirements, and stewards monitoring requirements.

�	Information asymmetries occur when one side to a transaction has access to less or less accurate information about the nature of the product or service being exchanged than the other side.


�	In 1998, the Trans-Tasman Mutual Recognition Arrangement (TTMRA) extended the mutual recognition principle to the practice of equivalent occupations between Australia and New Zealand.


�	The Intergovernmental Agreement for a National Registration and Accreditation Scheme for the Health Professions (COAG 2008b) was signed in March 2008 and covered physiotherapy, optometry, nursing and midwifery, chiropractic care, pharmacy, dental care, medicine, psychology and osteopathy.


�	As noted by the Architects Accreditation Council of Australia (AACA) (sub. DR35), the registration boards currently maintain a national ‘listing’ of architects on the AACA website, but there is not a national register.


�	There are a few exceptions, including public officials, sponsors, close family members and parliamentarians.


�	One member with a professional legal background dissented.


�	In the three year period ending 31 March 2010, 17 per cent of complaints received and 20 per cent of sanction decisions related to lawyer agents. And in the period since 1998 18 per cent of MARAs sanction decisions have been against lawyer agents with a legal practising certificate. However, LCA point out that migration lawyers actually make up around 26 per cent (as of March 2010) of all registered migration agents (LCA sub. 23, sub. DR69 and DIAC sub. 40).


�	The original text from the MIA submission includes legal case references.


� The submission of Paul Hense Migration Lawyers (sub. DR61) focuses on the unnecessary cost of these audits.


�	This restriction is outlined in section 50-5 of the Tax Agent Services Act 2009.


� Regulation of insolvency practitioners is discussed separately in section 4.5.


�	ASIC chairs the International Cooperation Working Group of the International Forum of Independent Audit Regulators.


�	Regulations, court rulings and ITSA and ASIC Guides support these Acts. Also relevant are the IPA Code of Professional Practice for Insolvency Practitioners and the Accounting Professional and Ethical Standards Board’s professional standard covering Insolvency Services — APES 330 Insolvency Services. These professional standards apply to both personal and corporate insolvency practitioners.


�	Some partnerships can also be wound up under the Bankruptcy Act or Corporations Act.


� Specifically Mr. Keenan considered there would be benefits from harmonisation of ‘the official rules dealing with claiming and fixing of remuneration and any court review of that process, proofs of debt, and payment of dividends, where the principles are the same’ (sub. DR54, p. 4).


� Evidence given by the IPA to the final hearing of the Senate Economics Committee Inquiry into Liquidators and Administrators, Hansard 23 June 2010, E3-E4.


�	Real property (as distinct from personal property) generally refers to land and buildings and other immovable improvements made to that land.


�	‘Indefeasibility’ essentially refers to immunity from an adverse claim to land or retrospective invalidation of title.


�	Legislation was initially enacted in NSW in July 2008 with most other jurisdictions progressively adopting similar legislation.


�	The product is essentially the outcome of races. Without mechanisms to prevent ‘free riding’ bets could be taken on the outcome without making any payment to the racing industry, which would threaten the viability of the industry and adversely effect consumers.
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