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Environmental regulation
Most environmental regulation in Australia is beyond the scope of the Commission’s annual reviews of regulatory burdens on businesses as regulatory responsibility for environmental matters largely resides with the state and territory governments.

However, the Australian Government’s role in relation to environmental matters has grown since the mid-1970s. This trend coincides with growing community concerns about environmental problems characterised as national or international in scope (such as water usage in the Murray Darling basin and climate change). 

There has thus been an emergence of intergovernmental agreements and programs (such as the Intergovernmental Agreement on the Environment 1992, the Climate Change Strategy 2004 and the National Framework for Energy Efficiency 2004) and national bodies (such as the National Environment Protection Council) to deal with environmental matters in which the Government participates. 

In addition to, or as part of, these various actions, the Government has enacted legislation in relation to environmental matters using its constitutional powers to make laws over external affairs, corporations, taxation and the like. This covers such legislation as the Environment Protection Biodiversity Conservation Act 1999, the Renewable Energy (Electricity) Act 2000 and the Water Efficiency Labelling and Standards Act 2005. It is anticipated that the Government will use its constitutional powers to enact legislation to support the proposed carbon pollution reduction scheme (previously referred to as the Australian emissions trading scheme). 
Several areas of environmental regulation in which the Australian Government has a role have attracted the concerns of participants to this review, particularly from the manufacturing sector. This chapter considers these concerns.

6.

 SEQ Heading2 1
Water efficiency labelling and standards scheme 

Participants expressed several concerns about the water efficiency labelling and standards (WELS) scheme, focussing on the slow development of Australian Standards and poor regulatory compliance and enforcement. These and other concerns were also raised at a ‘stakeholder forum’ held by the Department of Envrionment, Water, Heriage and the Arts (DEWHA) in March 2008 (DEWHA 2008c) and with the House of Representatives Standing Committee on Environment and Heritage in its 2007 inquiry into the regulation of plumbing quality in Australia (HRSCEH 2007).

The WELS scheme is a national scheme established by the Australian Government Water Efficiency Labelling and Standards Act 2005 (the WELS Act) and complementary state and territory legislation. It is administered by the WELS Regulator (the Secretary of DEWHA) on behalf of all Australian governments. 

The objectives of the scheme are to: 

· conserve water supplies by reducing water consumption;
· provide information for purchasers of water-use and water-saving products; and
· promote the adoption of efficient and effective water-use and water-saving technologies. 

The scheme requires certain products that are manufactured or imported into Australia to be registered and labelled in accordance with standards set under the Act before they can be sold. Applications for registration must be made online and be accompanied by test reports showing compliance with standards, a sample label and the payment of a fee. A product is not registered unless it is gazetted. 

The products that are covered by the scheme are showers, tap equipment, flow controllers,
 lavatory equipment, urinal equipment, clothes washing machines and dishwashers. 

The standards setting out the criteria for rating water efficiency and/or performance of each product covered by the scheme are contained in the Australian and New Zealand Standard ‘Water efficient products – rating and labelling’ (AS/NZS 6400:2005), which are developed by Standards Australia. The standards are available for purchase from SAI Global under an exclusive publishing and distribution agreement with Standards Australia.

The WELS ‘water rating’ label, which is intended to provide water efficiency information for the products covered by the scheme, shows: a zero to six star rating — the more stars on the label, the more water efficient is the product — and a figure showing the water consumption flow of the product based on laboratory tests. 

At the stakeholders’ forum, DEWHA advised it was undertaking a range of actions in relation to the WELS scheme including:

· a review of the WELS Act;
· preparing the Government’s response to the House of Representatives Standing Committee report; and
· work to expand the WELS scheme to include new products, introduce new minimum water efficiency standards for some products and to raise minimum water efficiency standards for toilets (DEWHA 2008c). 

Delays in registration

The Commission was made aware of concerns about delays in registration of WELS products (for example, Australian Industry Group sub. DR42 and sub. DR48).
There are few specified time limits on the deciding of applications for registration. The WELS Act provides that if the applicant has not been notified, or there has been no gazettal of registration, within three months after the date of the application being made, the WELS Regulator is taken to have refused the application. According to DEWHA, ‘correct and complete’ registration applications are currently finalised in three to four weeks (sub. DR49, p. 1).

Key factors affecting the timing of registration include whether the applications are adequately completed, whether businesses require a tax invoice before paying the application fee, and the time in which gazettal takes place.

· Delays occur when applicants ‘do not supply correct information, do not complete all required fields in the application, or do not pay the fee promptly’ (DEWHA sub. DR 49, p. 1). 

· A business requiring a tax invoice before making a payment — a common practice — could expect it to take a week to receive the invoice (DEWHA 2008d).

· Even though a product may be approved for registration, the product is not registered until it is gazetted – the timing of gazettal is the responsibility of the agency and notices for gazettal can occur from as little as 24 hours (Special Gazette) to up to a week (Periodic Gazette) of lodgement with the Attorney-General’s Department. 

DEWHA advised that it will implement 
a new online registration system in September 2008 (sub. DR56, p. 2). It will consider requests on how the system could be improved and give applicants the opportunity to trial the system prior to its implementation (DEWHA 2008c). 

Assessment

Unnecessary delays in registration can adversely affect the capacity of manufacturers or importers to plan the production and marketing of products in Australia. 

In the draft report, the Commission noted there appeared to be little rationale for any delays. The WELS Regulator is required to ensure that the application is adequately complete and verifiable. There are no other matters it need consider. The Commission’s draft response stated that DEWHA should introduce tight legislative or administrative time limits into the process for registering products under the WELS scheme. The Commission suggested that DEWHA consider an overt time limit of two or three weeks for approving adequately completed registration applications. 

It its submission on the draft report, DEWHA considered that its new online registration system ‘will prevent many of the application errors that are the key factor in delays and facilitate timely processing of applications’ (sub. DR56, p. 2). It noted that the new system and departmental practices will be reviewed after six months to determine whether there is a need to formalise administrative time limits. It also noted that applicants are now able to pay registration fees over the phone by credit card and ‘this has improved efficiency for applicants although this still involves a two step process’. However, a credit card payment procedure that would allow payment as part of the online registration process (as for airline bookings and payments) is not being pursued. 

The Australian Industry Group noted that it was not clear how the new registration system would address the complaints to date (sub. DR42, p.1). It said there appeared to be little time for trialling the system to confirm that it addressed reported problems prior to implementation. 

It also said that time limits for registration should be introduced:

While there is conjecture on an appropriate timeframe we suggest that many of the delays related to incomplete applications and the resource drain on WELS administrative resources could be minimised by the development of a more sophisticated on-line registration system (perhaps similar to that used for MEPS and Energy Labelling programs) that places the responsibility on the applicant to input data and does not allow an application to proceed unless all essential information is provided. (sub. DR48, p. 3)

The Australian Industry Group suggested, finally, that alternative models for payment by applicants be developed so that application for registration can be done in one seamless series of steps at one sitting (sub. DR48, p. 3).
The Commission considers that, although there are recent and prospective changes to the registration system that can help deal with any delays, there is still scope for introducing tighter time limits. Once applicants pass the hurdle of submitting online an adequately completed application, DEWHA should then comply with tight legislative or administrative time limits for approval and registration. These time limits would increase certainty amongst businesses about the timing of registration and, thus, help them to more effectively plan the release of their product. They would also increase the incentive of DEWHA to manage the entire registration process more expeditiously. Time limits of one week for DEWHA to approve adequately completed applications and of one week for gazettal appear to be reasonable. 

Any delays associated with the provision of tax invoices by the DEWHA to businesses who require them for paying fees should also be addressed. Delays may arise because the departmental area providing the invoice is different to that which is responsible for approving the applications. If the volume of applications is sufficiently large, DEWHA could consider decentralising the issuing of tax invoices for the payment of fees through the appointment of a finance delegate or collector of public monies within the departmental area responsible for applications approvals.  

response 6.1
The Department of the Environment, Water, Heritage and the Arts should introduce tight legislative or administrative time limits into the process for registering products under the water efficiency labelling and standards scheme. It should also expedite the transmission of tax invoices to businesses upon request once adequately completed applications are submitted. 

Poor compliance and enforcement

Participants (for example, Australian Industry Group sub. DR42 and Fisher and Paykel sub. DR45) have raised concerns about non-compliance with and poor enforcement of the WELS scheme, particularly in relation to imported products, and the impact this has on the competitiveness of those businesses who comply with the scheme. Fisher and Paykel said about the competitive disadvantage that:

… the deleterious impact is significant because various states offer a $150 or $200 rebate for washing machines with a certain WELS rating. Also many domestic and commercial building projects specify a minimum WELS rating for the plumbing products. Therefore the commercial pressure to claim a good water efficiency rating is extremely high. If there is not effective enforcement then an optimistic water efficiency rating can be claimed without any adverse commercial consequences. (sub. DR45, p. 1)

At the Commission’s roundtable on environmental regulation, held after the release of the draft report, some participants noted that poor compliance and enforcement is a problem across all products. But this is particularly so for low value high volume products such as tap equipment and showers. Some also considered that poor compliance and enforcement could arise if the Australian Standard itself is poorly drafted or the testing method is not proven.

Compliance monitoring and enforcement activities under the scheme is undertaken by DEWHA. The WELS Act provides the WELS Regulator with the power to:

· appoint inspectors to monitor compliance and/or investigate alleged breaches of the scheme;
· impose significant fines and penalties for breaches of the scheme;
· compel the withdrawal of a product from the market;
· deregister a product; and
· advertise convictions.

The WELS Regulator can also use administrative actions and education, as an alternative to legal action, to assist businesses to comply with the scheme. 

Guidelines and information have been issued by DEWHA (DEWR 2007a, b, c, d) in which the approach to compliance under the WELS Act is set out. Key features of this approach are that it:

· is undertaken on a case-by-case basis; and 
· reflects an ‘adaptive hierarchy’ of actions (from education and awareness activities to administrative actions such as warning letters to enforcement-related legal action).

There is also scope for members of the public and the industry to report breaches of the WELS Act to DEWHA, which are then investigated. DEWHA encourages such allegations to be substantiated with as much detail as possible. Allegations may be treated confidentially. 

DEWHA advised that the WELS scheme became mandatory for all WELS products at the end of December 2007 (sub. DR 56). It said that, to date, compliance activities have been focussed on education and awareness and targeted at both suppliers and consumers. Procedures, letters and infringement notices have been developed and stronger action to fine offenders is now possible. A compliance database to track complaints through to resolution has been developed and is currently being trialled. The upgraded procedures will be in place by mid-August 2008. DEWHA also noted that a check testing program to independently test WELS-labelled products against manufacturer’s or supplier’s claims is expected to be in operation by the end of 2008. It said that consultation with stakeholders will occur on the design, scope and scale of the program prior to implementation. 

The Australian Competition and Consumer Commissions (ACCC) also has a role in investigating complaints about the WELS label in relation to potential breaches under the Trade Practices Act 1974 and, in particular, in relation to provisions governing misleading or deceptive conduct (s. 52), and false or misleading representations (s. 53) (ACCC 2008). The ACCC accepts referrals about matters of potential breaches of the Trade Practices Act from DEWHA, consumers and businesses (ACCC, pers. comm., 17 June 2008).

In a 2007 report, the House of Representatives Standing Committee on the Environment and Heritage responded to concerns about compliance with, and enforcement of, the scheme by recommending that DEWHA examine its current enforcement practices (HRSCEH 2007, recommendation 3 and pp. 23–6). This recommendation was made subsequent to the issuing by DEWHA of its guidelines and information. 

Various suggestions have been made to improve compliance with and enforcement of the WELS scheme. Some participants to this review suggested that compliance of imported products with the WELS scheme be enforced at the border by the Australian Customs Service (Customs). In addition, participants at the stakeholders’ forum requested that consideration be given by DEWHA to producing a scorecard on compliance efforts, providing feedback to the person making an allegation, ensuring compliance through the whole supply chain in addition to the point of sale and increasing inspection capacity in the field, including by enlisting state inspectors. 

Assessment

Where compliance with and enforcement of the scheme is deficient, the regulatory burden placed on compliant businesses could be exacerbated. Not only do they face the burden of complying with the scheme’s requirements, but they may also experience other costs. Compliant businesses may experience a competitive disadvantage in relation to non-compliant businesses. The extent of this deleterious impact, however, will depend on the behaviour of consumers of the products covered by the scheme and, in particular, the extent their purchasing decisions are influenced by the WELS water rating label. 

DEWHA’s approach to compliance and enforcement is only recently developed. It just predates the House of Representatives Standing Committee inquiry and, thus, may not have been fully reflected in the Standing Committee’s findings. 

In the draft report, the Commission considered that there should be independent evaluation of the effectiveness of DEWHA’s current compliance and enforcement activities in achieving the objectives of the WELS scheme. It said that this evaluation, however, should occur once DEWHA’s new approach has had a reasonable period of time to yield assessable outcomes and nominated 2009 as the review year. 

In its submission on the draft report, DEWHA said it was prepared to conduct an independent review of the effectiveness of its compliance and enforcement program in 2010 and considered that the 2009 timing would ‘not provide a sufficient window for the upgraded compliance procedures … to take effect and to have a measurable impact’ (sub. DR56, p. 2).

Fisher and Paykel supported an independent evaluation, but argued for the public availability of the results of the review (sub. DR 45, p. 1). 

The Australian Industry Group supported an independent evaluation whose results are made public. It recommended that the review commence with the introduction of any new initiatives arising from the current review of the WELS Act and operate in parallel with the implementation of new requirements. It said this would ‘minimise the impact of further delays in responding to industry’s call for improvements and enable continual fine-tuning of the system as it continues to develop’. It considered that a ‘scorecard’ of activities of the WELS Regulator would help stimulate additional feedback and ideas for improvement as the compliance and enforcement system is developed.  (sub. DR 48, p. 3). 

The Australian Industry Group also observed that before any assessment of the effectiveness of the enforcement can be made the base case or extent of the problem of non-compliance needs to be understood (sub. DR48, pp. 3–4). 
The Commission accepts the need for the results of the evaluation to be made public and to be delayed until 2010 so that there is sufficient time for new changes implemented by DEWHA to yield assessable outcomes. It does not consider that holding the evaluation at the start of, or in parallel to, the implementation of new changes — as suggested by one participant — would provide meaningful results. Such an approach may compound any uncertainty by businesses as to DEWHA’s approach to compliance and enforcement.  
response 6.2
The Department of Environment, Water, Heritage and the Arts should commission an independent evaluation in 2010 of the effectiveness of its compliance and enforcement program in achieving the objectives of the water efficiency labelling and standards scheme. The results of the evaluation should be made public. 
In the meantime, DEWHA should further consider options to improve its compliance and enforcement approach. 

One option that has merit is the production of a scorecard by DEWHA, which could involve the naming of those businesses who breach the WELS Act. This could facilitate transparency and increase the incentive of businesses (who are concerned about their market reputation) to improve their compliance. 

Another option worth considering is for the Australian Government to enter into agreements with relevant state and territory agencies to undertake enforcement activities (including inspections) on its behalf. There is currently scope under the WELS Act for the WELS Regulator to appoint inspectors who are officers or employees of a state or territory agency pursuant to an agreement with the state or territory.
 An advantage of using these agencies is that enforcement activities could be more efficiently consolidated.

A further option that has merit in relation to the enforcement and compliance of imported products under the WELS scheme is to require importers to sign a statutory declaration attesting that the product complies with the WELS Act. Should the product be later found to be in breach, the importer would be liable to additional penalties under the Act. 

However, there are several options that have been suggested at the stakeholders’ forum that may neither be legally possible nor practical. The suggestion that officials provide feedback about the progress of investigations to those who make allegations of breaches could breach privacy laws or complicate any potential criminal proceedings. DEWHA’s current practice is to confirm the receipt of the allegation in writing. It notes that those making allegations:

… should not necessarily expect any further correspondence or to be informed directly of the results of any action on the matter … Investigations are confidential. Nevertheless, if an investigation leads to prosecution, this may be the subject of some public and official reporting. (DEWR 2007d, p. 5)

The suggestion that compliance of imported products with the WELS Act be enforced at the border by Customs draws on such examples as the Ozone Protection and Synthetic Greenhouse Gas Management Act 1989. That said, this suggestion is confronted by several legal and practical difficulties. As the WELS Act applies at the point of sale, enforcement at the border may not be legally possible.
 Even if the Act were amended to allow for enforcement at the border, resources would need to be allocated to Customs in order for it to adequately check the registration of the products and to organise or undertake inspections (for example, as to whether the product in fact performs as the label states). 

Overlap with the WaterMark certification scheme

Concerns have been raised before the House of Representative Standing Committee on Environment and Heritage about the overlapping relationship of the WELS scheme and the WaterMark certification scheme leading to anomalies and, thus, confusion among businesses and consumers (HRSCEH 2007, pp. 15–19). One anomaly is where a certified plumber may have to refuse to install a product with the WELS label if it is not also WaterMark certified. As DEWHA said:

… it is possible to legally buy some plumbing products (including some WELS registered products) but under state legislation, not legal to install them. This becomes an issue for consumers who buy a product on the basis of its WEL’s endorsement only to find they cannot install it as it is not also WaterMarked. (sub. DR56, p. 2)  

The WaterMark certification scheme, which is set out in the Plumbing Code of Australia (NPRF 2004), is administered by Standards Australia on behalf of the National Plumbing Regulators Forum.
 The scheme applies to water supply, sewerage, plumbing and drainage goods, whether manufactured in Australia or imported. The objective of the scheme is to help Australian consumers be confident about the quality and safety of the products to which the WaterMark is applied. The scheme is mandatory only to the extent that state and territory legislation refers to it (whether by referring to the Plumbing Code of Australia or otherwise). 

There are two levels of certification under the WaterMark certification scheme, which are determined by the level of risk of particular plumbing products to the plumbing and drainage system. WaterMark Level 1 (full product certification) applies to higher risk products and involves periodic testing, assessment and surveillance of a ‘quality system’ involved for compliance with relevant standards and specifications. WaterMark Level 2 (type test certification) applies to lower risk products and involves testing product samples for compliance (Standards Australia 2008a). 

Australian Standards relevant to the WaterMark certification scheme are primarily set out in AS 5200:2005 ‘Technical specification for plumbing and drainage products – procedures for certification of plumbing and drainage products’. 

Changes to the administration of the WaterMark certification scheme are in prospect. Standards Australia has advised the National Plumbing Regulators Forum that it wishes to divest itself of the responsibility for administering the scheme (Standards Australia 2007).

There are fundamental differences about the WELS scheme and the WaterMark certification scheme. 

· Each scheme is given legislative effect differently: the former is based on an Australian Government Act that refers to Australian Standards; the latter scheme is embodied in an industry code that incorporates Australian Standards and is variously referenced in state and territory legislation. 

· Each scheme has different objectives: the WELS scheme focuses on water efficiency whereas the WaterMark certification scheme not only deals with water efficiency but public health and safety. Indeed, although both schemes refer to the same Australian Standards for relevant products, the WELS scheme utilises only the water consumption testing requirements, whereas the WaterMark certification scheme utilises both the safety and water consumption testing requirements. 

WaterMark certification can already be used by applicants for WELS registration to confirm that the product has been tested against the relevant water efficiency performance criteria. As DEWHA noted, applicants can supply WaterMark certificates in place of test reports against particular requirements (sub. DR 56).

In its 2007 report, the House of Representatives Standing Committee on Environment and Heritage considered that greater integration of the two schemes was not only: 

... desirable, but very necessary, to address industry and community confusion and frustration, to maintain industry and community confidence in the schemes and (sic) ensure the quality of the plumbing products in the Australian marketplace and homes. (HRSCEH 2007, p. 19)

The Standing Committee thus recommended that the Australian Government act to make the necessary legislative changes to establish WaterMark certification as a prerequisite for compliance with the WELS scheme (HRSCEH 2007, recommendation 2). 

Assessment

The concurrent operation of the WELS scheme and the WaterMark certification scheme has led to anomalies with the potential to impose unnecessary burdens on businesses. This is particularly the case where products registered in the WELS scheme do not satisfy WaterMark certification scheme requirements for water efficiency and resources are expended by businesses having to respond to any ensuing consumer confusion.

Confusion appears to be focused on a small percentage of plumbing and drainage products. Information from DEWHA indicates that, of the products registered under the WELS scheme, around 85 per cent referred to the WaterMark certification scheme. DEWHA claimed that 10 per cent of products registered under the WELS scheme that did not refer to the WaterMark certification scheme would not meet the requirements of that scheme. It also claimed that the quality of the remaining 5 per cent of products was unknown (HRSCEH 2007). 

The Commission notes that the House of Representatives Standing Committee’s recommendation to mandate compliance with the WaterMark certification scheme as a prerequisite for compliance with the WELS scheme is likely to add to the burden of producing a small percentage of products, possibly at most 15 per cent of those products registered under the WELS scheme. It does this by imposing on the businesses producing these products, a wider range of standards beyond that needed to determine water-efficiency. 

Although the added compliance cost of the Standing Committee’s recommendation may be matched by an offsetting benefit of reduced consumer confusion, there may also be an added benefit in that the water efficiency and public health and safety of some WELS products are raised. 

A further benefit is that it would force consistency among state and territory governments in so far as their legislation refers to the WaterMark certification scheme. This could facilitate a nationally consistent and integrated approach to government regulation directed at the water efficiency and labelling of certain plumbing and drainage products. 

The Commission’s draft response to the issue of potential confusion arising from the two schemes was for DEWHA to identify areas of overlap and, where there is overlap, to make compliance with the WaterMark certification scheme as a prerequisite under the WELS scheme. 

In its submission on the draft report, DEWHA advised that it was already reviewing the extent of overlap between the two schemes and possible options: 

The Department is undertaking research to determine the scale and scope of this problem as to date only anecdotal evidence is available.    It should also be noted that requiring WaterMark certification as a prerequisite for WELS registration would not solve this problem for every plumbing product (i.e. taps for over-bath which require WaterMark but are not WELS regulated). 

Nevertheless, the Department is investigating options for addressing the [House of Representatives Standing Committee on Environment and Heritage’s] recommendation in relation to WaterMark. One option is legislative change that would bring within the scope of the Act, requirements for third party product certification, such as WaterMark. The WaterMark is a certification trademark owned by Standards Australia.  It is not considered appropriate for the Department to take over the administration or ownership of the WaterMark scheme. (sub. DR 56, p. 3)

The Australian Industry Group urged for an ‘appropriate method of meshing’ the two schemes (sub. DR 48, p. 4). It considered that it is ‘obvious’ that WaterMark certification be a prerequisite for WELS registration since consumer health and safety is ‘paramount’. It acknowledged jurisdictional issues associated with resolving the overlap of the two schemes and endorsed moves to have the National Plumbing Regulator’s Forum take responsibility for the WaterMark certification scheme. However, it noted that the Forum lacked a national focus and that there was a need for a suitably empowered national body to take responsibility for energy and water efficiency. 

Rheem Australia considered that a ‘strong’ WaterMark certification scheme was essential for the ongoing safety and efficiency of the local plumbing industry (sub. DR 52, p. 1). It believed that the most appropriate regulator to manage the scheme should be a national body involved with building and plumbing regulations, such as the Australian Building Codes Board. It considered that ownership of the WaterMark be transferred from Standards Australia to the body running the scheme. 

The Commission notes DEWHA’s current approach to examining the relationship of the two schemes as well as options. It considers that there is need for DEWHA to satisfactorily substantiate its policy response with evidence of the scale and scope of the problem. Only if there is satisfactory evidence of a problem, should WaterMark certification become a prerequisite to registration under the WELS scheme. The Commission agrees that it would not be necessary nor appropriate for DEWHA to administer the scheme. Administration of the WaterMark certification scheme is a matter for Standards Australia and the National Plumbing Regulators Forum to resolve. 
response 6.3
The Department of Environment, Water, Heritage and the Arts should introduce legislative amendments to make compliance with the WaterMark certification scheme a prerequisite for registration under the water efficiency labelling and standards scheme, provided there is satisfactory evidence of overlap between the two schemes. 

Costs in accessing standards 

A general concern has been raised with the House of Representatives Standing Committee on Environment and Heritage about the costs of accessing Australian Standards relating to plumbing products in Australia, including standards under the WELS scheme (HRSCEH 2007). 

The Commission previously considered the costs of accessing standards as part of its review of standard setting and laboratory accreditation (PC 2006a, pp. 122–30). In relation to mandatory standards it recommended that:

… [m]indful of the fundamental principle of transparency and accessibility of legal requirements, the Australian Government and other governments (through their agencies) should fund free or low-cost access to Australian Standards made mandatory by way of regulation. (recommendation 7.3)

There has as yet been no public Australian Government response to the Commission’s report. 

In a memorandum of understanding between the Australian Government (represented by the Department of Innovation, Industry, Science and Research) and Standards Australia signed on 30 May 2008, there is limited provision for Australian Government funding of mandatory Australian Standards. The Australian Government:

… may, through a grant-in-aid, provide financial assistance in relation to activities contributing in net terms to the welfare and wellbeing of the Australian community as a whole that would not occur if left entirely to the private market. 

Assessment
Businesses are required to access Australian Standards to meet their legal obligations under the WELS scheme. Free or low cost access is fundamental to legislative transparency. Moreover, the scheme (and the standards) seeks to address environmental benefits — benefits that accrue to the community at large — rather than private (business or industry-focussed) benefits. 

However, there are costs associated with developing, publishing and distributing the standards that must be recovered by Standards Australia and SAI Global. Normally, these costs would be recovered through membership subscriptions and user charges. However, as they are referenced in legislation, the Australian Government and state and territory governments should, in principle, ensure the standards are readily available.

That said, the actual costs to businesses of accessing the standards under the scheme are not excessive and, indeed, appear already to be ‘low-cost’. The standards are available for purchase from SAI Global International with prices ranging from $138.55 for Standards Australia members to $163 for non-members. 

The Commission reiterates its recommendation in its review of standard setting and laboratory accreditation. Where Australian Standards are made mandatory by way of regulation, the Australian Government and other governments should fund free or low cost access to them. 

Slow development of standards

Participants raised concerns with the Commission about the slow development of standards by Standards Australia under the WELS scheme. The concerns are also relevant to minimum energy performance standards and are, thus, dealt with in section 6.3. 

6.

 SEQ Heading2 2
Climate change policies and programs

There are numerous Australian Government and state and territory policies and programs intended to address climate change arising from greenhouse gas emissions. Participants have expressed concerns about:

· the multiplicity of policies and programs;
· mandatory energy labelling and minimum energy performance standards – these concerns are dealt with in section 6.3;
· the renewable energy certificates scheme;
· the National Greenhouse and Energy Reporting Act and proposed regulations; and
· the proposed Australian emissions trading scheme (currently referred to by the Australian Government as the carbon pollution reduction scheme). 

Multiplicity of policies and programs

Several participants (for example, Rheem Australia sub. 14 and sub. DR52, Queensland Resources Council sub. 34, the Plastics and Chemicals Industries Association sub. 11, attachment, the Australian Industry Group sub. DR48 and the Australian Food and Grocery Council sub. DR58) raised concerns about the multiplicity of Australian Government and state and territory government climate change policies and programs and, in particular, about the potential overlap and conflict with the proposed Australian emissions trading scheme. Concerns about the multiplicity of climate change policies and programs were also raised during the Commission’s primary sector review in 2007 (PC 2007a).

Rheem Australia provided the Commission with detailed examples of different and overlapping climate change policies and programs affecting the water heater industry (sub. 14 and sub. DR52). It observed:

The most pressing regulatory matters with which we deal are those that literally have the potential to threaten the ongoing viability of the Australian water heater industry. All Australian governments are rapidly developing and implementing a range of regulations that are attempting to address climate change concerns. Government mandated regulations to address climate change are absolutely necessary. However, these changes are currently uncoordinated in terms of policy alignment not just between jurisdictions, but also between different departments within the same jurisdiction. Worse still, we see examples of a policy change in one area resulting in a perverse outcome in another area eg water and energy. (sub. 14, p. 2)

The Australian Food and Grocery Council expressed ‘serious’ concerns about multiple government programs intended to improve energy, water and/or waste efficiency of Australian businesses (such as the Australian Government’s Energy Efficiency Opportunities Program, the New South Wales Energy Savings Action Plan Program, the Victorian WaterMAP Program and the Queensland Water Efficiency Management Plan Program). It said:

…. there are now multiple teams within various levels of government duplicating the tasks required to implement these programs such as stakeholder consultation, legislation development, preparing program guideline documents, facilitating public information sessions and reviewing company reports and submissions.

This approach subsequently requires hundreds of businesses across Australia to review extensive and complicated documentation, so as to understand the different regulatory requirements associated with various programs that are all designed to achieve very similar objectives. The unfortunate consequence is that many companies are now spending substantial resources working on the compliance components of these programs, rather than concentrating on the implementation of projects that will actually improve national resource efficiency. (sub. DR58, p. 19) 

It suggested that all governments work together to identify the most effective components of the programs and to roll them into a single national program addressing energy, water and waste efficiency (sub. DR58). 

The Australian Industry Group noted that businesses currently face a range of mandatory energy efficiency measures originating at the Australian Government and state and territory government level. It said at ‘the very least, any such measures should have clear sunset clauses aligned to the full operation of the [carbon pollution reduction scheme]’ (sub. DR48, p. 3).

At its meeting in December 2007, COAG established a Working Group on Climate Change and Water to undertake work within a specified timetable to ensure an ‘effective national response to climate change’ encompassing:

·  a single national emissions trading scheme, incorporating state schemes

· a nationally-consistent set of climate change measures to support the emissions trading scheme

· a nationally cooperative approach to long-term adaptation to climate change. 

This work is to specifically include the development of national expanded Mandatory Renewable Energy Target by 2009 and the development of options to accelerate the uptake of energy efficiency measures (COAG 2007b). 

A strategic review of the Australian Government’s climate change policies was commissioned in February 2008 (Wong and Tanner 2008). The review, to be led by Roger Wilkins, is to develop a set of principles to assist the Government’s assessment of whether existing programs are complementary to an emissions trading scheme. The review was due to report in July 2008. However, the terms of reference for the review have not been made public. Nor is there any indication from Government whether the outcomes of the review will be made public.

At its subsequent meeting in March 2008, COAG confirmed its commitment to cooperative concerted action to address climate change and agreed to finalise a comprehensive framework for addressing climate change at its October 2008 meeting (COAG 2008a). In particular, it expressed support for a national emissions trading scheme and complementary policies and measures that achieve emissions reductions at least cost. 

At its July 2008 meeting, COAG noted that all jurisdictions were assessing the complementarity of their existing climate change measures to the proposed emissions trading scheme (COAG 2008b). 
Assessment

The current approach to dealing with climate change concerns in Australia is fragmented across sectors and jurisdictions. This is out of step with the nature of the problem to be addressed, which is the emission of greenhouse gases regardless of how or where it occurs. The approach has resulted in a patchwork of costs and bans in various sectors and jurisdictions, but no consistent economy-wide signal of the social cost of greenhouse gas emissions. The outcome is that the average cost of reducing greenhouse gas emissions is higher than need be and many low-cost abatement options are not pursued. 

With the introduction of an effective emission trading scheme much of the current patchwork of climate change policies and programs would be expected to become redundant. An effective scheme — one in which the market is harnessed to achieve emissions abatement at least cost to the community  — would shoulder much of the abatement effort. Other policies and programs would be needed only to fill any gaps beyond the scheme’s reach or satisfy other rationales not achieved through the scheme (PC 2008b). 

Were climate change policies and programs to continue in the presence of an emissions trading scheme, there is a risk of further costs being placed on the community, including burdens on businesses, for no additional gain in emissions reductions. 

All existing and prospective policies and programs therefore need to be assessed comprehensively according to principles of good regulatory process. Essentially, this means that the policies and programs should target clearly expressed and sound objectives in a manner that maximises net community benefit. Sound objectives include demonstrated market failures. The policies and programs should also satisfy an additional hurdle — namely, whether their underlying objective is already met by the emissions trading scheme. For a number of policies and programs — such as the Mandatory Renewable Energy Target, which is part of the renewable energy certificates scheme, and mandatory minimum energy performance standards (MEPS); there are serious doubts this hurdle would be met. 

The various actions announced by COAG and the Australian Government to develop a national comprehensive approach to addressing climate change have the potential to resolve many of the concerns raised by participants to this review. This is particularly the case were the outcomes of the Wilkins review made public and were there an independent and transparent review of the compatibility of state and territory government climate change policies and programs to the proposed carbon pollution reduction scheme. 

Complexity of the renewable energy certificates scheme

Rheem Australia raised concerns about the renewable energy certificates scheme stating that undue complexity was leading to substantial administrative costs for participating businesses as well as uncertainty about the tax treatment of the certificates. 

It is a complex scheme with different climate zones, with different levels of credit, and is hard for stakeholders to understand. There are substantial administrative costs associated with [renewable energy certificates] for organisations that must deal with them. We have 4 or 5 people full time on that. 

…

There are questions of how tax and GST get treated in that. It turns out that GST does apply – it is a very complex process, selling to a middle man, and needing a serial number off a unit at installation. This complexity is baggage due to the [renewable energy certificates] regulation, that has nothing to do with the industry itself. (sub. 40, p. 1)
The renewable energy certificate scheme is established under the Australian Government Renewable Energy (Electricity) Act 2000. The Act is supported by the Renewable Energy (Electricity) (Charge) Act 2000 and the Renewable Energy (Electricity) Regulations 2001. 

Three broad objectives of the legislation are to:

· encourage the additional generation of electricity from renewable energy sources;
· reduce greenhouse gas emissions; and
· ensure energy sources are ecologically sustainable. 

Two inter-related features of the legislation are:

· the establishment of a mandatory renewable energy target — 9.5 million megawatt hour (MWh) by 2010 — as well as interim targets; and
· the creation of a market for renewable energy certificates. 

The legislation imposes a legal liability on parties making ‘relevant acquisitions of electricity’ — typically large buyers of electricity who do not generate electricity themselves such as electricity retailers and wholesalers — to source increasing proportions of their electricity from renewable energy sources until the collective amount reaches the relevant target for the year. These so-called ‘liable entities’ are required to discharge their liability by obtaining and surrendering renewable energy certificates to the Office of the Renewable Energy Regulator or pay a shortfall charge of $40 per MWh. 

Renewable energy certificates under the legislation can only be created by ‘eligible accredited renewable energy generators’, which include power stations that generate renewable energy, small generators of renewable energy and solar water heaters. Each certificate is equivalent to one MWh of renewable energy. 

Through this legally created market, liable entities can then trade directly or indirectly with certificate suppliers to acquire certificates to meet their liability. 

A review of the operation of the renewable energy legislation was conducted, including of the mandatory renewable energy target, and a report was released in 2004 (Tambling et al. 2004). 

As noted earlier, the COAG Working Group on Climate Change and Water is working on an expanded national renewable energy target scheme (COAG 2007b). The new scheme is intended to bring together the Australian Government’s mandatory renewable energy target and existing and proposed state and territory government targets. The scheme is to reflect the Australian Government’s commitment to ensuring that 20 per cent (or 60 million MWh) of Australia’s electricity supply is generated from renewable sources by 2020. The Working Group released in July 2008 a consultation paper on the design of the new scheme (Wong 2008c). The consultation paper noted that the scheme is intended to be a transitional measure, phasing out between 2020 and 2030, until the Australia emissions trading scheme ‘matures’. The Working Group is to report to COAG by September 2008 with a final mandatory renewable energy target design (COAG 2007b). 

Assessment

Rheem Australia is a voluntary participant in the renewable energy certificates scheme and, although it incurs a compliance burden in participating, it receives private benefits from the generation of renewable energy certificates. That said, its participation may be effectively mandatory if it is to maintain its competitiveness against rivals who do participate in the scheme. 

Even though the concerns of Rheem Australia are within scope of this year’s review, the Commission intends to delay consideration of them until 2009, when the Commission’s annual review of regulatory burdens will consider social and economic infrastructure services. Most of the businesses affected by the scheme are electricity retailers and wholesalers as well as power stations that generate renewable energy. Also, the requirements on generators of renewable energy certificates are intrinsically linked to that applying to liable entities and are, thus, best considered together. 

Concerns about the National Greenhouse and Energy Reporting Act 

Several concerns by participants have been raised about proposed regulations under the National Greenhouse and Energy Reporting Act 2007, which establishes a single national reporting framework from 1 July 2008. 

For example, Boral drew the Commission’s attention to a submission it made to Government (Boral 2008) in which it expressed concerns about:

· the feasibility of being able to put systems in place to collect data to the level of detail being proposed by 1 July 2008 — the designated starting date for collecting information under the Act;
· the proposed breakdown of data by Australian and New Zealand Standard Industrial Classification and by site level (as opposed to product or operations level);
· materiality thresholds being too low;
 
· public disclosure of data that are commercial in confidence; and
· being at a competitive disadvantage compared with companies who are not required to report. 

The National Greenhouse and Energy Reporting Act flows from an agreement between all levels of Australian government (see COAG Communiques of 14 July 2006 and 13 April 2007). Its object is to introduce a single national reporting framework (known as the National Greenhouse and Energy Reporting System) for the reporting and dissemination of information related to greenhouse gas emissions, greenhouse gas projects, energy consumption and energy production of corporations to: 

· underpin an emissions trading scheme in the future;
· inform government policy formulation and the Australian public;
· meet Australia’s international reporting obligations;
· assist government programs and activities; and
· avoid duplication of similar reporting requirements in the states and territories (s. 3). 

The Act sets out among other things:

· provisions for the mandatory registration of corporations that exceed specified reporting thresholds;
 

· requirements for registered corporations to keep records and provide reports; 
· administration arrangements (including the establishment of a Greenhouse and Energy Data Officer); and
· enforcement arrangements. 

The Department of Climate Change under the Act has developed the National Greenhouse and Energy Reporting Regulations and the National Greenhouse and Energy Reporting (Measurement) Determination 2008
 and is developing the External Audit Legislative Instrument.

Although corporations who meet reporting thresholds should begin data collection from 1 July 2008, they have until 31 August 2009 to apply to register and until 31 October 2009 to submit their first report under the scheme. 

Regulations governing the mandatory Australian Government’s Energy Efficiency Opportunities program
 will be amended from 1 July 2008 to enable companies to which the program applies to streamline energy use reporting with requirements under the new national greenhouse and energy reporting framework (Wong and Ferguson 2008). 

Assessment

The Commission notes that the National Greenhouse and Energy Reporting Act’s core objective is to harmonise the multiplicity of reporting arrangements that exist in all jurisdictions. Presently, there are at least 20 Australian Government and state and territory government greenhouse gas and energy programs through which businesses report greenhouse gas emissions and/or energy data (PC 2007a, p. 211). 

The substance of the Commission’s assessment and response to concerns raised in its primary sector review (PC 2007a, pp. 209–13, response 4.13) continues to be relevant here.

Adequate assessment of the benefits and costs of proposed regulations and technical guidelines under the Act is crucial to ensuring that the burden of compliance on business is not excessive. 

Further, existing reporting arrangements should be phased out as quickly as circumstances permit. Proposed streamlined reporting changes to the Australian Government’s Energy Efficiency Opportunities program are thus a positive step. 

Concerns about the future design of the emissions trading scheme

Several participants (for example, Australian Dairy Industry sub. 26, Queensland Resources Council sub. 34 and the Plastics and Chemicals Industry Association sub. 11, attachment) expressed concerns about the proposed Australian emissions trading scheme and the interaction of the scheme with other climate change policies and programs. Similar concerns were also raised during the Commission’s primary sector review (PC 2007a). 

The Australian Government is currently undertaking work to establish the scheme, which is to be part of an ‘effective framework for meeting the climate change challenge’ (Department of Climate Change 2008b). 

The Government has outlined five tests for the scheme to be effective, namely that it must:

· be a ‘cap and trade’ scheme to be internationally consistent;
· effectively reduce emissions;
· be ‘economically responsible’;
· be ‘fair’; and
· recognise ‘the need to act now’ (Department of Climate Change 2008b).

The Australian emissions trading scheme is to commence no later than 2010 (Wong 2008a). The timetable for the scheme’s introduction includes the public release of the Carbon Pollution Reduction Scheme Green Paper in July 2008, the proposed public release of draft exposure legislation in December 2008 and the proposed entry into force of legislation and the establishment of a regulator by the third quarter 2009. 

A concurrent process that will feed into the Government’s work is the Garnaut climate change review, commissioned by state and territory governments in April 2008. The Prime Minister has subsequently confirmed the Australian Government’s participation in that review. The review is to examine the impacts of climate change on the Australian economy and recommend medium to long-term policies and policy frameworks to ‘improve the prospects for sustainable prosperity’ (Garnaut 2008). An interim report was released in February 2008, a draft report was released in June 2008, and a final report is to be released by 30 September 2008. 

As already noted, COAG has expressed support for a national emissions trading scheme and complementary policies and measures that achieve emissions reductions at least cost (COAG 2007b, 2008). 

Assessment

The substance of the Commission’s assessment and response to concerns raised in its primary sector review (PC 2007a, response 4.15) as well as in its submission to the Garnaut review (PC 2008b) continues to be relevant here. 

The development of the Australian emissions trading scheme has the capacity to address red tape and reduce unnecessary burdens provided that best practice policy design is applied. The new scheme should establish ways to facilitate market transactions so that abatement of greenhouse gases emissions occurs at the lowest overall cost and any exemptions from the scheme are fully justified. Ongoing monitoring and evaluation of progress of the scheme is important. 

As noted earlier, with an effective emissions trading scheme, much of the current patchwork of climate change policies and programs will become redundant. Retaining existing, or introducing new, policies and programs would need to offer other benefits. All supplementary policies and programs must be subject to rigorous evidence-based analysis to determine if their rationales are sound and, if so, whether intervention would deliver a net community benefit after consideration of the costs of action. 
6.

 SEQ Heading2 3
Energy labelling and minimum energy performance standards 

Participants expressed several concerns about mandatory requirements governing energy labelling and MEPS. Although some participants (for example, the Australian Industry Group sub. DR48) have questioned the ongoing rationale for these requirements, particularly given the proposed emissions trading scheme, the focus of this section is on concerns about the regulatory burden arising from the requirements, particularly about the timing of implementation of requirements, the development of Australian Standards as well as compliance and enforcement.

Mandatory energy labelling and MEPS requirements apply to a range of domestic and commercial appliances under the National Equipment Energy Efficiency Program
, which is part of the overarching National Framework on Energy Efficiency developed by the Ministerial Council on Energy (box 6.1). 


Do not delete this return as it gives space between the box and what precedes it.
	Box 6.

 SEQ Box \* ARABIC 1
National Framework for Energy Efficiency 

	This national framework, developed by the Ministerial Council on Energy, seeks to enhance Australia’s energy efficiency performance, by reducing energy demand and lowering greenhouse gas emissions. It encompasses a range of policy measures including expanding the application of energy standards, improving the capacity to identify and deliver energy savings, and raising consumer awareness of energy efficiency issues. 

In August 2004, the Ministerial Council agreed to a package of policy measures comprising Stage One of the national framework. This package covers residential buildings, commercial buildings, commercial/industrial energy efficiency, government energy efficiency, appliance and equipment energy efficiency, trade and professional training and accreditation, commercial/industrial sector capacity building, general consumer awareness and financial sector awareness.

The Ministerial Council later agreed in December 2004 to  eight implementation plans for Stage One for the period 2005–07. 

The implementation plan for appliance and equipment seeks to ‘drive on-going improvements to the energy efficiency of major energy using appliances and equipment’ and contains the following key elements:

· expanded electrical appliance and equipment program, through regulating new products for MEPS and/or labelling, and increasing the stringency of regulations for existing products;
· inclusion of gas appliances and equipment in the National Equipment Energy Efficiency Program; and
· increased focus on industrial products. 

In December 2007, the Ministerial Council agreed to Stage 2 of the National Framework for Energy Efficiency, which is to comprise the continuation of some existing measures, along with the introduction of five new measures: 

· expanding and enhancing the MEPS program;
· a heating, ventilation and air conditioning high efficiency systems strategy;
· phase out of incandescent lighting;
· government leadership through ‘green leases’; and
· development of measures for a national hot water strategy. 

The Stage 2 measures are scheduled to commence from 1 July 2008. 

	Sources: E2 Working Group (2007); Ministerial Council on Energy (2004, 2007, 2008).

	

	


The National Equipment Energy Efficiency Program is managed within the Ministerial Council on Energy by the Equipment Energy Efficiency (E3) Committee, which comprises officials from the Australian Government and state and territory governments. DEWHA chairs and supports the E3 Committee. The objective of the Program — and that of energy labelling and MEPS requirements — is to improve energy efficiency and reduce greenhouse gas emissions from household appliances and equipment as well as from commercial and industrial equipment. 

Energy labelling and MEPS requirements are made mandatory by state and territory legislation, which refer to the relevant Australian Standards published by Standards Australia. 

· The state and territory legislation, administered by state and territory energy regulators, sets out the general requirements for energy labelling and MEPS for products, including offences and penalties for non-compliance. The legislation is based on nationally-endorsed model legislation.

· Australian Standards set out the technical requirements for energy labelling and MEPS. There are two parts to the Australian Standards: part 1 contains requirements relating to test procedures and ambient conditions such as the test method, performance measures and test materials; and part 2 contains detailed technical requirements for energy labelling and MEPS, where applicable. 

Administrative Guidelines set out how the National Equipment Energy Efficiency  Program is administered by the relevant state and territory agencies and provide guidance for uniform and consistent practice among the agencies (Ministerial Council on Energy 2005). 

As noted earlier, the COAG Working Group on Climate Change and Water is developing options to accelerate uptake of energy efficiency measures (COAG 2007b). 

The Australian Government announced additional funding under the Federal Budget 2008-09 of $14.0 million over four years to improve the energy efficiency of appliances (Energy Efficiency Fast-Track Program) (Garrett 2008). This will involve:

· revising the current 6-star energy rating label to 10 stars;
· complementing MEPS with combined ‘greenhouse and energy minimum standards’ (GEMS);
· expanding the number of products required to meet GEMS;
· accelerating the introduction of standards for a range of previously unregulated products such as set top boxes, computers and home entertainment equipment;
· reviewing standards every three years for all major appliances;
· accelerating the introduction of the one watt standard for standby across all consumer electrical appliances; and
· enhancing the testing and compliance regime for regulated products.  

These measures will require the introduction of new Australian Government legislation that will complement the current energy labelling and MEPS requirements under the National Equipment Energy Efficiency Program. 
The Commission considered energy labelling and MEPS requirements as part of its inquiry into the private cost effectiveness of improving energy efficiency (PC 2005a, chapter 9). The focus of its examination was largely on the benefits and costs of the requirements, rather than on the regulatory burden on businesses. 

· It found that appliance energy performance labels have some influence on consumers after they have short-listed products on the basis of characteristics such as price, performance capacity and style. While the benefits of labelling may have been overstated in regulation impact assessments, it is likely to have produced net benefits for consumers (finding 9.1). 

· It recommended that future regulation impact assessments of appliance MEPS should include a more comprehensive analysis of:

· whether MEPS reduce competition and how this affects prices and service quality

· why individuals — with guidance from an energy performance label — are not best placed to judge what is in their best interests

· whether a dis-endorsement label and/or voluntary standard would be a more cost-effective policy

· the distributional impacts, including the extent to which MEPS are regressive and prevent consumers from buying products that are more cost-effective for them.


The extent to which individuals are forced to forgo product features they value more highly than energy efficiency should also be reported in regulation impact assessments if MEPS are to continue to be promoted as privately cost effective (recommendation 9.1). 
Uncertainty about the timing of implementation of MEPS
Several participants expressed concerns about the timing of implementation of MEPS. They claim that uncertainty about timing adversely affects business production and marketing decisions for the products that are affected. 

For example, Rheem Australia said it was a ‘strong supporter of legally mandated lead times for the application of new regulations’ (sub. DR52, p. 2). Furthermore, it called on the following:

· Any regulation (and RIS) should only be developed based on published, rather than unfinished, standards.
· During the RIS process, industry should be heavily consulted to determine an appropriate timeframe for ceasing manufacture of non-compliant products. At least 18 months would be the minimum required to implement minor changes.  
· Once a MEPS requirement has been introduced, industry should have time to recoup its investment in R&D and capital made to meet the new regulations, time to adapt work practices to the new products, and time to educate the market on the advantages of newer and usually more costly product upgrades.
Fisher and Paykel noted that the US National Appliance Energy Conservation Act 1987 (section m) requires a minimum of three years before new regulations can be implemented (sub. DR45). 

A nested hierarchy of timeframes (operating concurrently) for the development and implementation of new and revised energy labelling and MEPS requirements are contained in the:
· National Framework for Energy Efficiency Stage One for the period 2005 to 2007 (Appliance and Equipment Energy Efficiency Implementation Plan) — this contains high level measures and milestones and is not product specific. 
· 2005 Administrative Guidelines for the Appliance and Equipment Energy Efficiency Program of Mandatory Labelling and Minimum Energy Performance Standards — this contains scheduled dates for introducing requirements for specific types of products. 
· Summary of Products Regulated for Energy Efficiency in Australia: Schedule of Changes and Updates, 1 May 2007 — this contains more details regarding the timing of development and implementation of new and changed requirements for specific types of products.
Assessment

Despite the availability of announced timeframes for the development and implementation of energy labelling and MEPS requirements, there is evidence of business uncertainty. 

Two factors contributing to the uncertain timing of implementation of requirements are delays in the finalisation of regulatory impact statements (RISs) and the slow development of Australian Standards. Both these factors, which have attracted participants’ concerns, are considered in the following subsections. 
Another significant factor is current Australian Government and COAG-initiated review processes associated with the proposed emissions trading scheme (now referred to as the carbon pollution reduction scheme), in particular, the Wilkins review. 

The Commission notes that hierarchy of timeframes announced for the development and implementation of energy labelling and MEPS requirements have not been updated since May 2007. It considers that priority be given by the E3 Committee to updating the timeframes and making them public to enable businesses to plan their production and marketing activities with greater certainty. 
response 6.4
The Equipment Energy Efficiency Committee should update and make public specific timeframes for the implementation of energy labelling and minimum energy performance standards requirements. 
Delays in the finalisation of regulatory impact statements 

Participants were concerned about the delays in the finalisation of RISs associated with regulatory proposals relating to energy labelling and MEPS (particularly in relation to the proposed gas MEPS). It is claimed that the delays are adding to uncertainties about the timing of regulations and, in turn, adversely affecting business production and marketing decisions for the products that are affected.

Rheem Australia expressed a particular concern about delays in the RIS governing the proposed MEPS for gas water heaters:

… in June 2007 the Australian Greenhouse Office (AGO) announced a proposal that MEPS … would be applied to gas water heaters from 2008. Two levels of MEPS have previously been applied to Electric Water Heaters. Under the new Gas MEPS proposal, the AGO proposed the ban of 3 star gas products (still the main form of gas storage water heaters) from 2008. Rheem have responded to this with an alternative proposal to first allow a 4 star rating in 2009 until the new standard is redefined with a view of moving towards 5 star in a second round of MEPS. The AGO is now proposing 3 alternatives for Gas MEPS. A Regulatory Impact Statement was due to have been released for comment in October 2007 but this has been delayed and is expected shortly. None of the options to be proposed by the AGO will allow a continuance of 3 star product. In the absence of clarity we have been forced to embark parallel and redundant research and development activity. (sub. 14, pp. 2–3) 

Regulatory proposals for energy labelling and MEPS by ministerial councils and national standard-setting bodies are required to comply with COAG guidelines (2004). The COAG guidelines require the preparation of RISs, which involve an examination of the need or rationale for regulation as well as of the benefits and costs of regulation and its alternatives. The Office of Best Practice Regulation (OBPR) reviews RISs against the COAG guidelines at two stages: 

· before the RIS is made public for consultation (the consultation RIS); and
· before a decision on the regulation is made by the ministerial council or national standard setting body (the decision RIS). 

The COAG guidelines provide for the OBPR to assess a RIS within two weeks. 

In 2006, the E3 Committee proposed providing a cost-benefit analysis (a pre-consultation’ RIS) to the OBPR to ‘allow feedback to be provided before the first draft of the consultation RIS was submitted’ (OPBR sub. DR44, p. 5). The OBPR agreed to providing comment on any pre-consultation RISs submitted. 

The Australian Industry Group (sub. DR42) observed that the delays in the finalisation of RIS may have arisen from attempts by the E3 Committee to trial the publication of a cost-benefit analysis prior to clearance by the OBPR. 

The aim of the [cost-benefit analysis] was to allow industry to respond to potential OBPR issues, meaning that successive discussion and decision RISs would be expedited. However, this theory did not match practice as OBPR questioned similar issues at both CBA and RIS stages, and as a result delayed implementation as timelines lapsed. (sub. DR42, p. 2)

The E3 Committee has since agreed in January 2008 to drop the formal policy of undertaking cost-benefit analyses prior to a RIS (sub. DR42). The Australian Industry Group considered that although a cost-benefit analysis may be developed occasionally on a case-by-case basis, ‘it is not clear how this will be decided and how/if industry will have input to the decision’ (sub. DR42).

Assessment

RISs play an important role in ensuring that regulatory proposals are adequately assessed and, thus, that the quality of any ensuing regulation is satisfactory.  

In its submission on the draft report the OBPR noted that agencies with responsibility for preparing a RIS also have responsibility for managing timelines in the policy development process, including allowing time to address any OBPR feedback on draft RISs (sub. DR44, p. 5). 

However, it acknowledged the need for improvements to the RIS process such as through more face-to-face meetings with agencies to discuss its feedback on draft RISs, the provision of training on best practice regulation requirements and the encouragement of secondments of staff from other agencies (sub. DR44). In relation to energy labelling and MEPS RISs, the OPBR noted it has agreed to engaged in more face-to-face meetings with DEWHA at key points in the process  and that DEWHA has offered to second an officer to the OBPR (sub. DR44). 
DEWHA noted that all government agencies are committed to improving the certainty of regulatory assessment processes addressing the concerns expressed by industry to the Commission (sub. DR56). It said that this commitment is expected to lower the risk to business of undue delay which causes difficulties to industry in taking binding investment and related business decisions. It proposed that the Commission recommend that:

The Office of Best Practice Regulation and the Department of the Environment, Water, Heritage and the Arts should seek to improve the clarity surrounding nationally consistent regulation-making by agreeing [to] reasonable timelines under which all parties must complete these assessments. (sub. DR56, p. 3)
The Commission considers that it is important that the finalisation of RISs are not undermined by poor management and communication practices of either the E3 Committee or the OBPR. It supports discussions held between the DEWHA and the OBPR about how they could better resolve the finalisation of RISs such that their public release is not unduly delayed. 

That said, the Commission notes that the current development of the carbon pollution reduction scheme and the current Wilkins review of climate-change related policies and programs by the Australian Government have the potential to affect this area of regulation. There may be thus reasonable justification for delaying RISs, at least, until the Australian Government has responded to outcomes from the Wilkins review.

Slow development of standards by Standards Australia

Participants raised concerns about the slow development of standards by Standards Australia, particularly those to do with MEPS. They argued that delays in standards development adversely affect industry production processes and marketing as well as place pressures on DEWHA, which does not necessarily have the expertise to develop the standards itself. Similar concerns were raised about the development of Australian Standards under the WELS scheme.  

The general approach that Standards Australia takes to the development of standards involves a number of phases including initial research on the need for a standard, the formation of a technical committee to draft the standard, the release of a draft standard for public comment and the publication of the final standard. 

Factors identified by participants as contributing to the slow development of standards include membership of the technical committee responsible for developing the standard, the way in which the technical committee project manages standards development, and the consensus voting model applied by the technical committee.

The Commission examined general concerns about the development of standards by Standards Australia in its 2006 review of standard setting and laboratory accreditation (PC 2006a). It noted Standards Australia’s efforts at the time in improving its approach to standards development. It recommended that Standards Australia should continue to improve the efficiency and timeliness of standards development including by:

· making greater use of independent experts to prepare early drafts of Australian Standards;
· reducing face-to-face meetings, including through better use of technology;
· increasing use of partnering arrangements; and
· improving project management (recommendation 8.6).

Government funding has been given to Standards Australia to assist it in the development of standards relating to the energy efficiency of products. Since 2003, DEWHA, acting on behalf of the then National Appliance and Equipment Energy Efficiency Committee (now known as the E3 Committee), has a Memorandum of Understanding with Standards Australia under which it provides a financial contribution for consultancy services in the energy efficiency area.

State and territory energy regulators have also indicated they wish to expedite standards development through increasing the public sector resources committed to writing and publishing specific efficiency standards (Standards Australia 2008b).

In recognition of the increased demand for standards governing the energy efficiency of products, Standards Australia developed a discussion paper on Different Models of Standards Development for Energy Efficiency of Specific Products in April 2008 in which it explored a number of models.
Following stakeholder comment, Standards Australia prepared a position paper in July 2008 in which it supported option a co-resourced development model — this model would involve increasing the degree of government funding of standards development by Standards Australia. The E3 Committee agreed to recommend that future standards development proceed to use this option in future. The E3 Committee and Standards Australia intends to negotiate a new memorandum of understanding to cover such issues as management of the standards development process. A review of the effectiveness and efficiency of the new arrangements is proposed for 2010. These developments are subject to confirmation by the Ministerial Council on Energy.

Assessment

The development of well-drafted standards by Standards Australia necessarily takes time. It involves undertaking the necessary research, achieving consensus within the technical committee and public consultation. Rushing the process can result in unsatisfactory standards and a need for revision. 

That said, unnecessary delays in the development of standards can impose unavoidable costs on industry, particularly if the standards are referenced in legislation and thus become mandatory, such as in the case of standards applying to energy labelling and MEPS as well as standards under the WELS scheme. Such costs arise if the timing of the release of the standard fails to take account of industry production and marketing time-frames, thus imposing costs on businesses who must then withdraw or otherwise deal with products produced before the standard was released to ensure compliance.

In its response to the draft report, DEWHA considered that explicitly recognising the need for all parties to provide adequate staff and related resources to important energy efficiency dialogues within Standards Australia's committee system will lead to the production of more robust and accurate testing and performance standards (sub. DR56). It proposed that the Commission recommend that:

Standards Australia and the Department of the Environment, Water, Heritage and the Arts, together with industry, should seek to share the costs of adequately resourcing these tasks into the future. (sub. DR 56, p. 3)

The Australian Industry Group, noted a ‘high level of dissatisfaction’ with current standards development processes:

… to deliver standards at the rate required to support new and amended regulations, particularly in the area of energy efficiency. … We do however, have some concern with the emphasis on speed over quality of outcome inherent in the options. (sub. DR48, pp. 4–5) 

Fisher and Paykel considered that further improvement is required in the timeliness and efficiency with which standards are developed (sub. DR45). It said that, while a number of steps have been undertaken by Standards Australia to structure its organisation, the changes will not be effective. It suggested that there should be an independent and public evaluation in 2008 of the timeliness and efficiency with which standards are developed. 

Fisher and Paykel also considered that insufficient time and money was spent on proving a newly proposed test method. 

Often this will require round robin testing in a number of laboratories to confirm repeatability and reproducibility. Unfortunately this time and cost is often not factored into policy launch schedules. This can result in the policy being launched without the possibility of effective enforcement because the test method has not be proven. (sub. DR45, p. 2)

The Commission supports Standards Australia’s preferred option for standards development. The option recognises that sufficient resourcing is required if Australian Standards are mandated under energy labelling and MEPs legislation. It reinforces Commission’s recommendation in its report on standard setting and laboratory accreditation (PC 2006a) to improve the timeliness and efficiency with which standards are developed. 

Poor compliance and enforcement

Participants raised concerns about poor compliance with, and enforcement of, energy labelling and MEPS requirements (for example, Australian Industry Group sub. DR42 and Fisher and Paykel sub. DR45). The concerns are similar to those raised about the WELS scheme. 

Enforcement of energy labelling and MEPS requirements is primarily the responsibility of state and territory energy agencies. The Australian Government has no direct enforcement responsibility. 

The E3 Committee conducts a national ‘check testing’ program to provide information to the community on compliance by suppliers. Appliances are purchased from retail outlets or obtained anonymously and tested in National Association of Testing Authorities-accredited independent laboratories to verify the claims associated with the energy label and MEPS where applicable. Units are not randomly selected for check testing, rather selection criteria and market intelligence are used to target testing towards units more likely to fail. However, as noted later, there are participant concerns that this is not in fact the case. The outcomes of check testing are published in a compliance newsletter. 

Misleading or deceptive conduct as well as false or misleading representations by a supplier of a product’s performance or energy efficiency may also constitute breaches of the Trade Practices Act. The ACCC accepts referrals on Trade Practices Act matters from DEWHA, consumers and businesses (ACCC, pers. comm., 17 June 2008). An example is ACCC’s investigation in 2006 into the accuracy of energy efficiency values claimed on labels on a number of LG Electronics Australia airconditioner models, which led to the company making court enforceable undertakings to the ACCC.  

The ACCC conducted a review in 2000 of the legal and administrative enforcement mechanisms in relation to the national energy equipment efficiency program (ACCC 2000). The paper outlined a range of sanctions or regulatory tools available to the ACCC to assist it in seeking ‘fast effective consumer-friendly outcomes’ (ACCC, pers. comm., 17 June 2008). The ACCC made a number of recommendations or suggestions for change including:

· a transparent system of public reporting of enforcement outcomes;
· the introduction of Australian Government legislation to complement and reinforce the current State-based regime;
· the introduction of a wider range of sanctions to allow timely and appropriate actions by regulators; and
· improvements to the Administrative Guidelines for the Appliance and Equipment Energy Efficiency Program of Mandatory Labelling and Minimum Energy Performance Standards including the establishment of an organisation with responsibility for administering and monitoring the Administrative Guidelines to promote consistency between the various state and territory regulatory enforcement agencies (ACCC 2000, pp. 21–2). 

Assessment

As noted in relation to the WELS scheme, poor compliance with, and enforcement of, energy labelling and MEPS requirements can exacerbate the regulatory burden for compliant businesses. 

In its draft report and response, the Commission considered that, although the E3 Committee’s compliance check testing program usefully addresses concerns in this area, DEWHA should, through its representation on the Committee, seek an independent and public review of compliance with and enforcement of energy labelling and MEPS requirements. This should examine activities of the state and territory energy regulators. The review should cover options for improvement.

DEWHA agreed with the Commission’s draft response to seek agreement from state and territory agencies to independently benchmark their enforcement activities (sub. DR56).

The Australian Industry Group also supported benchmarking of the enforcement activities by state regulations of the MEPS and labelling programs. It said that, in addition, ‘a clear analysis of the complementarity of these programs must be provided to industry within the framework of the Wilkins Review’ (sub. DR 48, p. 4)

Fisher and Paykel considered that independent benchmarking needs to be made available to the public. It also expressed reservations about the E3 Committee’s check testing program. As noted earlier, the E3 Committee’s program is apparently targeted at products that are likely to fail. However, Fisher and Paykel indicated this was not the case:

… the selection of units for check testing should be more specifically targeted at product that is likely to fail. Currently DEWHA has an arrangement with a leading consumer organisation to check test appliances that they already tested for their consumer magazine. This is not target testing units more likely to fail, but rather testing popular units that are of interest to this particular consumer organisation. 

There is a real concern that the current selection method will ignore suppliers who provide appliances into the market for only a short period. This is often described as event marketing. Suppliers know that if the product is only in the market for six months then they will not be picked up by the current enforcement regime. Even if they are detected the current penalties are not adequate as it is possible to liquidate the entity and consumers are left with no apparent opportunity to achieve compensation. (sub. DR45, pp. 2–3)
Rheem Australia was of the opinion that ‘adequate funds should be set aside to undertake compliance auditing of manufacturing claims relating to compliance with schemes such as MEPS and WELS’ (sub. DR52, p. 1). It also suggested that 

Whilst acknowledging the importance of ongoing monitoring of all suppliers within the market, we would support the view that the majority of compliance funding should be focussed on targeting those operators within the market that are known to pose a higher potential risk. Audit programmes and audit frequency should therefore focus on those operators with a poor track record. (sub. DR52, p.1)

The Commission considers that DEWHA should, through its representation on the Committee, seek an independent and public review of compliance and enforcement of energy labelling and MEPS requirements. This should examine activities of the state and territory energy regulators as well as the E3 Committee’s check testing program against appropriate benchmarks. The review should cover options for improvement, including the need for adequate funds to be allocated through the E3 Committee to ensure effective compliance with and enforcement of energy labelling and MEPS requirements. 
Benchmarks should relate to such matters as the:

· policy versus the practice of an agency’s approach to enforcement;
· limitations on the extent of enforcement by an agency  — for example, resource limitations and limited statutory powers;
· priority areas for enforcement and the criteria used to determine priority area;
· the approach to identifying breaches — for example, the extent of an agency’s efforts or resources expended in following up complaints relative to undertaking inspections and the types of inspections undertaken (whether random or systematic, risk-based or non-risk based, or geographically-targeted versus general purpose);
· the measures used in rectifying specific breaches — for example, providing education or advice, using adverse publicity, imposing fines, or undertaking prosecutions; and 
· whether a hierarchy of measures (or an enforcement pyramid) is used. 

response 6.5
The Equipment Energy Efficiency Committee should seek independent and publicly available benchmarking of the compliance and enforcement activities of state and territory agencies and of the Australian Government’s check testing program in relation to requirements for energy labelling and minimum energy performance standards. The benchmarking should include the extent to which agencies undertake a risk management approach to compliance and enforcement.
6.

 SEQ Heading2 4
National Pollutant Inventory

Participants such as the Australian Dairy Industry (sub. 26), the Plastics and Chemicals Industry Association (sub. 11) and the Red Meat Industry (sub. 24) raised various concerns about the National Pollutant Inventory (NPI) requirements, in particular, about:

· the benefits of the NPI;
· the inclusion of greenhouse gases emissions;
· the inclusion of transfers; and
· the inappropriate use and quality of data.

The NPI is a database established through a National Environment Protection Measure (NEPM), agreed to by the Australian Government and state and territory governments in 1998. It is to contain information: 

· about emissions and transfers of specified substances, on a geographical basis, including those of a hazardous nature or involving significant impact;
· that enhances and facilitates policy formulation and decision making for environmental planning and management;
· about waste minimisation and cleaner production programmes in industry, government and the community and promotes and facilitates their implementation; and
· that is available and accessible to the public (clause 7).

The NEPM is implemented through state and territory legislation under the auspices of the Environment Protection and Heritage Council (which incorporates the National Environment Protection Council).  

Under the NEPM, unless it is exempt,
 a business is required to report within a reporting period if it has a facility that:

· used specified amounts or more of particular categories of substances;
· burned 400 tonnes or more of fuel or waste (or burned one tonne or more in any one hour) or consumed 60 000 MW or more of electric power; and
· emitted 15 tonnes or more of total nitrogen or three tonnes or more of total phosphorous to water and/or sewer (DEWHA 2008a).

The NEPM was last reviewed in 2005 to examine the NPI’s effectiveness and whether it was delivering benefits to the community, industry and governments (Environment Link 2005). 

Largely in response to that review, the NEPM was varied in June 2007 to include transfers, include greenhouse gas reporting, change publication requirements and to change substance and threshold requirements (NEPC 2007). The variation to include greenhouse gas reporting in the NPI was an interim measure pending the establishment of the national greenhouse gas and energy reporting framework (section 1.2). Following the introduction of the National Greenhouse and Energy Reporting Act, the National Environment Protection Council commenced a statutory process in April 2008 to make a minor variation to the NEPM to repeal the greenhouse gas reporting provision.

Assessment

In its draft report, the Commission drew attention to its responses to several concerns expressed about the NPI in its primary sector review, considering them to still be of relevance to this review (PC 2007a).
· The Environment Protection and Heritage Council should review the reporting thresholds for all NPI substances by 2009 (PC 2007a, p. 62, response 3.8).
· The Environment Protection and Heritage Council should review whether facility-based data collected under the NPI could be aggregated to geographic regions before being made available to the public without unduly reducing the value of the information or the incentive for businesses to reduce their emissions (PC 2007, p. 63, response 3.9).

· Progress has been made by DEWHA to improve public awareness of the NPI, through the development of a communication and awareness plan, and to improve the quality of data reported to the NPI. DEWHA should, after a reasonable period of time, evaluate the effectiveness of these actions (PC 2007, p. 206, response 4.10).

· The adequacy of funding for the administration of the NPI by DEWHA should be reviewed. There should not be any further expansion of the NPI until this has been done (PC 2007, p. 207, response 4.11).

In its submission on the draft report, DEWHA noted:
· that, as required under the NEPM, the NPI will be comprehensively reviewed as determined by the Council at least every five years (sub. DR56). The review will consider the need to amend the NEPM to add or delete substances and change thresholds from the reporting list. The next review is scheduled for 2012;
· that, following its evaluation of the facility-based approach to reporting NPI data the NPI Implementation Working Group has agreed to maintain public disclosure at the facility level (sub. DR56, p. 4);
· that a full evaluation of its communication and awareness plan will be undertaken in 2009-10 (sub. DR56, pp. 4–5); and
· the Commission’s response on inadequate resourcing of the NPI (sub. DR56, p. 5).

The Commission notes DEWHA’s comments about proposed reviews of substances and reporting thresholds under the NPI, maintaining public disclosure at the facility level, and a proposed evaluation of its communication and awareness plan in 2009-10. It considers, that all future reviews and evaluations should be independently undertaken and publicly reported. 
6.

 SEQ Heading2 5
National Packaging Covenant

The National Packaging Covenant (NPC) is a voluntary product stewardship measure whereby producers assume part of the responsibility for their product and its packaging throughout its lifecycle — from production through to disposal. The NPC aims to reduce environmental damage caused by waste disposal and to conserve resources. This can be achieved by reducing the amount of packaging used, increasing the amount of packaging that is reused and/or by increasing the amount of packaging that is recovered for recycling (National Packaging Covenant sub. DR49). The NPC attempts to achieve its goals by improving packaging design, and encouraging recycling and reuse of used packaging material.

The NPC is supported by an Environmental Code of Practice for Packaging, which sets out general principles for packaging manufacturers and those who use packaging to deliver products to consumers, and suggests ways to achieve them. Signatories to the NPC commit to implement, incorporate and work towards the Covenant’s goals, adopt the Environmental Code, make annual financial contributions, prepare annual reports and prepare action plans every three to five years. 

The NPC is supported by the National Environment Protection (Used Packaging Materials) Measure. State and territory governments have created legislation giving force to the NEPM. As such, all brand owners
 with revenue exceeding $5 million are legally obliged to comply with stringent regulations if they are not voluntarily committed to comparable processes, such as the NPC. 

In effect, the NEPM creates an incentive for product stewardship by large companies who are not signatories to the NPC thereby preventing these companies from ‘free riding’ on the environmental efforts of covenant signatories. 

As a co-regulatory measure, regulatory responsibility for the NPC lies with a council composed of representatives from government, industry associations and the community. As such, the Australian Government is not the regulator of the NPC, but it can exert a degree of influence as a member of the NPC Council. 

An independent mid-term review of the NPC is currently underway with reporting to occur late 2008. The current covenant expires on 30 June 2010. If a new or revised covenant is to be implemented after this date it will have to be preceded by a RIS based on sound scientific and economic evidence in line with OBPR guidelines. 

The Commission reported on waste generation and resource efficiency in 2006 and recommended that:

The terms of reference for the scheduled 2008 review of the National Packaging Covenant should be expanded by the Australia Government beyond an assessment of effectiveness. An independent review should consider all relevant evidence about whether the Covenant (and supporting regulation) delivers a net benefit to the community. (PC 2006b, p. 294) 

The Australian Government supported this recommendation and indicated that it would either broaden the terms of reference for the 2008 mid term review or conduct a more comprehensive review in 2010 at the expiry of the current NPC. The terms of reference for the mid-term review focus on the effectiveness of the NPC, and have been broadened beyond the initially planned scope to include consideration of the burden of reporting requirements on businesses. 

The burden of reporting requirements 

Membership of the NPC requires signatories to provide data on the volume and composition of all packaging used to deliver products to the customer. This data is required to be included in annual reports. 

The Commission is aware of concerns that the time required to collect data for annual reports was excessively burdensome. Further burdens were placed on businesses when changes were made to packaging design — whether they were to reduce packaging material use, improve ease of handling or change the appearance of the product — as they must re-calculate the volumes of different types of materials used. This has the effect of delaying some changes in packaging design.

Assessment 

There is a burden on businesses from NPC reporting requirements. Total costs to business from reporting requirements were estimated in the 2001 RIS at $1‑4 million per annum (Nolan-ITU 2005). 

Any simplification of reporting requirements would have to balance the cost saving to business against the possible loss of data precision and quality. It would need to ensure that only the unnecessary component of the burden is removed. As it appears that the data collected under the NPC are frequently approximated, any loss to data precision and quality from simplification is likely to be minimal. 

The mid-term review of the NPC is currently underway and will include some assessment of the effectiveness of data gathered from businesses as well as the burden on businesses from reporting. 
It is recognised that improvements to the current data collection requirements may be required to reduce the reporting burden on signatories and improve the quality of data collected. (DEWHA sub. DR56, p.6)
One component of the mid-term review includes interviewing participants to gauge the weight of the burden. Furthermore, the NPC has commissioned a number of independent analyses addressing the efficiency and effectiveness of data collection. The Commission considers these valuable exercises and thorough evaluation of the necessity of information required of participants is needed. 
Poor compliance and enforcement
A concern was raised that low levels of monitoring, auditing and enforcement by the NPC Council were increasing the likelihood that companies would approximate data. The specific concern bought to the attention of the Commission related to the quality of information included in annual reports, particularly that the high level of detail and large volume of data required increases the propensity of companies to approximate. This inherently compromises the quality of data and can occur undetected without effective auditing procedures. 

Further, concerns were raised about enforcement of the NEPM on non-covenant signatories. 

Member concerns with the implementation, measurement and enforcement of the program stem mainly from the fact that many organisations still remain outside the voluntary scheme and do not have to comply with its targets. Although such organisations are technically subject to stricter targets under the NEPM, industry evidence indicates that poor enforcement and compliance means that ‘free-riders’ is an issue with the scheme at the moment. (Australian Industry Group sub. DR48, p. 5)
Detection of brand owners with annual turnover exceeding $5 million who are not signatories to the NPC occurs in two ways. An annual brand owner survey is conducted in all states, this helps detect companies which have turnover above the threshold for coverage under the NEPM but who are not signatories to the NPC. Furthermore, non-signatories are detected through direct referral, most frequently by competitors. The effectiveness of these measures are being evaluated as part of the current mid-term review.

Most companies prefer to participate in the NPC rather than the state NEPM legislation. Compliance of companies who have elected to comply with NEPM requirements is a matter for state and territory governments and is outside the scope of this review. 
Assessment

The current arrangement is that 10 per cent of all signatories are independently audited each year and non-compliant organisations are sent letters in response to breaches. Four letters are sent and non-compliers are listed on the NPC website before the issue is referred to the relevant state or territory government and action can be taken for non-compliance with the NEPM legislation. Infrequent audits and modest penalties on companies reduce a participant’s incentive to put the required time into collecting precise data. This also diminishes the goodwill of companies as they are uncertain of whether their competitors are expending comparable effort in collecting precise data. 

Without reliable information about the effectiveness of compliance procedures, it is difficult to say whether or not the current program is effective, or what the ideal rate of audit frequency is. 

The effectiveness of the NPC in its present state is currently under review. The Commission considers that, if poor compliance is confirmed in the review, the NPC Council should respond with options to address this concern, including variations of the current NPC and alternative options for achieving waste reduction. 

However, the NPC’s compliance procedures were updated in November 2007 to improve enforcement. The Covenant Council are also looking at updating their auditing processes. The Mid Term review of the National Packaging Covenant will look into the effectiveness and workability of monitoring and enforcement policies and procedures, including through stakeholder consultation. (DEWHA sub. DR56, p.7)
Inappropriateness of targets 

Concerns were raised that as the amount of packaging material used per item is reduced, damage to products can become more prevalent. This creates a problem for businesses as they must demonstrate continual improvement in their management of packaging to contribute to the objectives of the NPC. 
This is a point reiterated by the Plastics and Chemicals Industries Association (sub. 11) who stressed the importance of differentiating aspirational goals and achievable targets, as the former can result in perverse outcomes if taken literally. 

Targets for reduction of the disposal of packaging material were set by EPHC Ministers and included in the NPC without estimating the benefits and costs of different target levels. 

Covenant targets are overarching and apply only to the Covenant as a whole and not to individual businesses. Signatories are asked to show how their actions can contribute towards the Covenant achieving its overarching targets, not to report progress against them individually. (National Packaging Covenant sub. DR49, p.1)
Access Economics (2005) noted in its review of the RIS that without linking targets to how they will be achieved, it is  unlikely that the best target levels will be chosen. 

Assessment of the optimal target level has not been conducted due to a lack of available data. The value of data for this purpose and the required information should be considered during assessment of data requirements prior to the expiration of the current NPC. The information collected under the current and previous NPC should be used to inform any decision about the future of the covenant beyond its expiration in 2010. This is to be examined in the current mid-term review. 

6.

 SEQ Heading2 6
Ozone protection: pre-charged equipment

The burden associated with small but frequent imports of hydrochlorofluorocarbons and hydrofluorocarbons 

Eppendorf South Pacific raised a concern about frequent reporting of small volumes of ozone depleting substances (Plastics and Chemicals Industries Association sub. 11). As a manufacturer and distributor of scientific equipment, it imports a small number of centrifuges containing a small amount of ozone depleting gasses. 

Under the Ozone Protection and Synthetic Greenhouse Gas Management Act 1989, companies importing any pre-charged equipment must acquire a licence (valid for two years) and report quarterly on the volumes of hydrochlorofluorocarbons (HCFCs) and hydrofluorocarbons (HFCs) then pay a fee based on the volume of these gases. 

Eppendorf South Pacific said that there are numerous occasions where it has no HCFCs or HFCs to report. On the occasions where it does report, the volumes are so small that fees around one cent are payable. The company stated that the time and administrative burdens of reporting are far greater than the fee. It suggested that businesses with a history of importing only small volumes of HCFCs and HFCs should be allowed to report annually. 

Assessment

The current legislation governing the system does not include scope for low volume exemptions, and so the suggested change would require an amendment to the legislation. Recent changes to simplify compliance included encouraging pre-payment of fees, developing systems for online reporting and issuing email reminders prior to reporting deadlines. 
Any examination of options to create a low volume exemption would have to weigh up the cost of amending legislation against the benefits to importers of low volumes. 

DEWHA informed the Commission that it has estimated reporting requirements for businesses and has information on the number of importing businesses (DEWHA, pers. comm., 3 April 2008). It should, thus, be possible for DEWHA to estimate potential cost savings to businesses from reducing the required reporting frequency for low volume importers. If the benefits of changing the legislation outweigh the costs of doing so, this should occur. If changes are being made to the legislation on other matters, the insertion of a low volume exemption should be included. In this situation there is likely to be a net benefit from making changes.

response 6.6
The Department of the Environment, Water, Heritage and the Arts should conduct an assessment of the benefits and costs of changing the Ozone Protection and Synthetic Greenhouse Management Act 1989 to allow low volume importers to report annually rather than quarterly. If there is a net benefit to be gained from amending the legislation, importers of volumes of HCFCs and HFCs below an agreed threshold should be allowed to report annually rather than quarterly.

6.

 SEQ Heading2 7
Container deposit legislation

A number of participants raised concerns about the possible expansion of container deposit legislation (CDL) to all state and territory governments. The scheme currently operates in South Australia covering most soft drink, beer and water containers, and some juice and flavoured milk containers. CDL aims to reduce beverage container litter and encourage recycling. 

CDL is a form of deposit-refund scheme whereby consumers pay a deposit on containers when they purchase an item included in the scheme. This amount is returned when the container is deposited at a specified collection or treatment facility. 

Previous research by the Commission indicated that CDL is not likely to be the most efficient means of reducing container waste, except in circumstances where the cost of illegal disposal is very high, such as toxic waste products. It was found that kerbside recycling and general anti-litter programs are likely to be more efficient methods of reducing packaging waste (PC 2006b). 

At the April 2008 meeting of Australian environment ministers, a national CDL scheme was discussed and an agreement was made to investigate options for reducing container wastes. 

At the Environment Protection and Heritage Council (EPHC) meeting of 17 April 2008, Federal, state and territory environment ministers agreed to establish a Beverage Container Working Group (BCWG) to examine options for national reduction in packaging wastes, particularly beverage containers. Container deposits are one of the options to be examined. The BCWG is establishing a stakeholder reference group consisting of all levels of government, industry, community groups and environmental NGOs which will input into the analysis.  

The BCWG will report to the EPHC on its findings on the viability of a National container deposit scheme and alternatives in 2009. These findings will include examination of the costs of the varying options. (DEWHA sub. DR56, p. 7)

There is currently a Senate Inquiry into the Management of Australia’s Waste Streams being conducted which will consider the Drink container Recycling Bill 2008 amongst other waste policy issues. The report of this inquiry is to be presented to Parliament by 28 August 2008. 
Cost of container deposit legislation

Imposition of CDL imposes costs on businesses through levy collection, changed administrative practices and product relabelling. Coca-Cola Amatil informed the Commission that the recent levy increase from 5 cents to 10 cents in South Australia will cost the company approximately $2 million for labelling changes when implemented. 

Furthermore the costs to government of container collection and administration are likely to be substantial. Coca-Cola Amatil estimates that a national CDL scheme would cost $400 million each year to operate, based on the current South Australian system. However, the Commission acknowledges that the South Australian system of hand sorting containers by material and brand is not the most efficient system possible (PC 2006b). 

When assessing the merits of different options to reduce container waste, it is essential that the Environment Protection and Heritage Council requires a rigorous cost-benefit analysis to be completed and that processes are consistent with COAG’s principles of good quality regulation (COAG 2007a). 

Uniformity of container deposit legislation

A concern was raised in reference to consistency between states and territories if CDL was to be implemented in other jurisdictions. Unnecessary costs would be avoided if new regulations are uniformly applied and interpreted from the beginning of any new scheme. 

The CDL is currently being considered in a national context by the EPHC and under the Drink container Recycling Bill 2008. These approaches ensure that uniform legislation is applied to all participating jurisdictions. It is possible that states and territory governments would have slightly differing interpretations of the same legislation, in a similar fashion to the interpretation of food standards, and this should be resolved through coordination and communication between the responsible state and territory governments. 

Conversely, if the Australian Government chooses not to implement a national CDL scheme, it is possible that individual states could design their own schemes. State based schemes could be designed to apply harmoniously with the schemes of other states. Analysis of potential regulation in jurisdictions other than the Australian Government is outside the scope of this review. 
� This reflects the division of powers in the Constitution under which the Australian Government has no direct or exclusive power to make laws in relation to environmental matters (ss. 51 and 52).


� Flow controllers can be voluntarily registered under the scheme. 


� WELS Act s. 45.


� For example, the Ozone Protection and Synthetic Greenhouse Gas Management Act is imposed at the point of manufacture, import, export or distribution. A person cannot manufacture, import, export or distribute the substances (HCFC, synthetic GHG and so on) or pre-charged equipment without holding a licence.


� Standards Australia in fact owns the WaterMark certification trademark. It does not grant licences for the use of the WaterMark directly to users (including manufacturers). It, instead, enters into agreements with approved certifiers and grants them the right to enter into licence agreements with approved users. Both approved certifiers and approved users must comply with the rules approved by the ACCC in March 2005. 


� The Government’s regulations policy paper (Department of Climate Change 2008a) proposed that a corporation is not required to report on a facility that, for a given reporting year: comprises less than 2 per cent of the corporate group’s inventory; and emits less than 3 kilotonnes of carbon dioxide equivalent greenhouse gases; and produces/consumes 12 terajoules of energy and the aggregated total of all facilities excluded on the basis of material could not be estimated to make up more than 5 per cent of the corporation’s total emissions or energy production/consumption.  


� The specified reporting thresholds at the corporations level for the first financial year of operation of the Act (starting 1 July 2008) are 125 kilotonnes of greenhouse gases (carbon dioxide equivalent), or 500 terajoules of energy produced or consumed. These thresholds are to phase down over time to 50 kilotonnes of greenhouse gases, or 200 terajoules of energy produced or consumed. The facility level threshold is 25 kilotonnes of greenhouse gases (carbon dioxide equivalent) or 100 terajoules of energy produced or consumed. 


� The Determination is made under s. 10(3) of the Act, which provides for the Minister to determine methods, or criteria for methods, for the measurement of greenhouse gas emissions, the production of energy and the consumption of energy.  


� The Energy Efficiency Opportunities program seeks to encourage large energy-using companies to improve their energy efficiency. It does this by requiring companies using more than 0.5 petajoules of energy a year to undertake energy efficiency opportunity assessments and report publicly on the results of those assessments and measures planned to reduce energy use. 


� Formerly called the National Appliance and Equipment Energy Efficiency Program. 


� The E3 Committee proposed to introduce a MEPS for gas water heaters from October 2008 with the practical effect of excluding gas water heaters with an energy rating of less than 5 stars. It issued a cost–benefit analysis of the proposal in June 2007 for public comment (E3 Gas Committee 2007). Submissions on the proposal closed in August 2007.


� As a backdrop to these developments, is Standards Australia’s ‘new business model’, which it released in April 2008, and the memorandum of understanding it has with the Australian Government (represented by the Department of Innovation, Industry, Science and Research), signed on 30 May 2008. The business model (2008c, p. 1)addresses various standards development issues, such as the inclusion of a net benefit assessment, for each standards project proposal. The memorandum of understanding contains undertakings addressing the efficiency and timeliness of standards development by Standards Australia and the provision of resources for standards development by the Australian Government (paragraphs 5.10, 6.1 and 6.2).


� Facilities that do not have to report to the NPI are: a mobile emission source (for example, an aircraft in flight) operating outside the boundaries of a facility; a petroleum retailing facility engaged in the retail sale of fuels; a dry cleaning facility employing less than 20 persons; a scrap metal handling facility trading in metal  that is not engaged in the reprocessing of batteries or the smelting of metal; and a facility or those parts of a facility solely engaged in agricultural production including the growing of trees, aquaculture, horticulture or livestock raising unless it is engaged in the processing of agricultural produce or intensive livestock production (for example, a piggery or a cattle feedlot). 


� A brand owner is defined in the NPC as the owner or licensee of a trade mark under which a product is sold or distributed in Australia, a franchisee of a business in Australia, the first person to sell an imported good in Australia, suppliers of packaging to stores which package their own goods, and importers, manufacturers or suppliers of plastic bags provided to consumers at the point of sale. 





�TM: Implement or commence trial?
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