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Food regulation
Food produced and imported into Australia is highly regulated in terms of safety standards, reflecting high community expectations in regard to public health and safety. To a lesser extent, this regulation also plays a role in meeting consumer demand for information concerning food products and as an international marketing tool signifying the quality of Australia’s food. Importantly, in the context of this review, such regulation is also required to balance food safety and the protection of public health with the competitive needs of industry to be able to innovate and bring new food products to the market in a timely manner.
Food regulation has been subject to considerable scrutiny in the past decade. There have been a number of reviews, including the Blair Review (1998), the Report of the Regulation Taskforce (2006) and the Victorian Competition and Efficiency Commission review of food regulation in Victoria (2007) — there is also the yet to be completed Bethwaite Review — which have highlighted ongoing regulatory problems facing the industry. These problems broadly relate to the inconsistency in regulation and enforcement across jurisdictions, lengthy delays and difficulties in implementing new food standards and amending existing standards as well as problems with the regulation making process and surrounding governance arrangements. 
Governments have taken actions to address these issues. An Intergovernmental Agreement (the Agreement) has delivered a Model Food Bill to provide consistency across jurisdictions and changes have been recently introduced to speed up the amendment and adoption of food standards. COAG has also recently added food regulation to its regulation work program. However, there are still considerable concerns in these areas and in relation to the regulation making process and surrounding governance arrangements. 
Background

Australia’s food regulation system is a cooperative arrangement between the states, territories and the New Zealand and Australian governments. The initial step was taken in 1991 with the establishment of the National Food Authority to develop national food standards and further progressed with the agreement to develop a joint Australia New Zealand Food Code and the creation of the Australia New Zealand Food Authority in the mid-1990s. The current arrangements were established following the Blair Review (1998) which found that the regulatory framework surrounding food was complex and fragmented. In response, a reform package was developed which included an intergovernmental agreement to regulate food standards signed by COAG. New Zealand subsequently joined the system via a treaty. The Australia and New Zealand Food Regulation Ministerial Council (ANZFRMC) was established, responsible for developing food policy and Food Standards Australia New Zealand (FSANZ) was established with the responsibility for developing food standards (see box 3.1). A Food Regulation Standing Committee, reflecting the membership of the Ministerial Council and made up of senior officials, was also established to coordinate policy advice to the Ministerial Council and ensure a nationally consistent approach to the implementation and enforcement of food standards.

However, in Australia, the enforcement of food standards is the responsibility of the state and territory governments. The Australian Government has no explicit constitutional power to regulate food produced or sold in Australia.
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Food Standards Australia New Zealand legislation

	The object of the Food Standards Australia New Zealand Act 1991 is to ensure a high standard of public health protection throughout Australia and New Zealand by establishing FSANZ to achieve the following:

· a high degree of consumer confidence in the quality and safety of food produced, processed, sold or exported from Australia and New Zealand

· an effective, transparent and accountable regulatory framework within which the food industry can work efficiently 

· the provision of adequate information relating to food to enable consumers to make informed choices 

· the establishment of common rules for both countries and the promotion of consistency between domestic and international food regulatory measures without reducing the safeguards applying to public health and consumer protection.

	Source: Food Standards Australia New Zealand Act 1991, Section 3. 
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Inconsistency 
Inconsistency is an ongoing issue in food regulation. As with previous reviews — including the Commission’s 2007 (PC 2007a) review of regulatory burdens on business which focused on the primary sector — inconsistency was raised by a number of participants. The Australian Food and Grocery Council (AFGC) noted that the jurisdictions:
· have different expectations and priorities for the food regulatory system and how it should operate;
· do not agree on priorities for food regulation resulting in different levels of agency resource allocation and technical competencies between jurisdictions including in enforcement;

· have adopted the Model Food Bill to differing degrees resulting in a lack of national uniformity. (sub. 10, p. 8)
It went on to say:

Food safety is a given and the AFGC supports all regulations that permit the supply of safe food to consumers. It is the price of entry to the market place. However, the development of separate food hygiene regulations by individual states and territories has resulted in differing application of those rules. These cause efficiency losses in requiring differing policies and procedures and food safety training programs. (sub. 10, p. 16)

Woolworths were critical of the inconsistency of enforcement of the regulation across jurisdictions:

Although the Food Standards Code has been adopted by all States and Territories, responsibility for enforcement generally lies with the States and Local Government, meaning that there are hundreds of agencies involved in the enforcement and administration of the Food Standards Code. (sub. 25, p. 7)

And considered that this provided a competitive advantage to those firms operating within a single jurisdiction.

Some jurisdictions are not enforcing the country of origin labelling requirements. Non-enforcement creates difficulties for Woolworths because considerable time, effort and costs have been incurred in all supermarkets to ensure national standards compliance, however, other smaller fresh food businesses or independently owned supermarkets often do not comply, which gives these businesses an unfair competitive advantage. (sub. 25, p. 7)
The Confectionery Manufacturers of Australasia (CMA) commented:

The CMA can cite many examples where uniform interpretation of regulations has been inadequate, making it difficult for companies to do business intra and interstate as companies are denied the option whilst their competitors are given the go ahead. (sub. 32, p. 6)

Choice also pointed out inconsistencies in enforcement across jurisdictions:

There are inconsistencies in the way food regulation is enforced across jurisdictions, particularly in relation to food labels. For example, one state government might be interested in policing country of origin labelling while another may see health claims as an enforcement priority. (sub. DR61, p. 12)

Coles Group pointed to the continued use of prescriptive state based regulation despite the agreement to implement nationally consistent food standards: 

… the Primary Production Standard for Eggs & Egg Production (Proposal P301) is being developed for inclusion into the Food Standards Code, however, Safe Food Queensland (SFQ) has just released an extremely prescriptive (31 page) guideline for egg production within that state. The Egg Food Safety Workbook Guide to Food Safety and Quality has also been developed for Queensland commercial egg suppliers and may be used by regulators within Queensland as a minimum requirement for egg production. This guideline is outside the intent of modern ‘outcome based’ Australian legislation and may, by its prescriptive and state-based nature, introduce greater complexity for national retailers which could lead to an increase in the price of eggs and egg products for consumers. (sub. 17, p. 2)

The Department of Agriculture, Fishing and Forestry (DAFF) noted that, while some improvements had been made, inconsistencies remained:

DAFF recognizes that although Australia’s food regulatory system has improved since changes were incorporated in 2002, inefficient and inconsistent regulation continue to frustrate industry and government stakeholders. (sub. DR72, p. 2)

Australian Dairy Industry were concerned that:

… national Food Standard System objectives will not be achieved because regulations are duplicated and guidelines are over-prescriptive. (sub. 26, p. 4)

The AFGC, in summing up, was of the view that:
… the problems with Australia’s food policy and regulatory system are so extensive and profound that only a complete overhaul of the regulatory system will provide sufficient change, and relief of regulatory burden, for the food industry to ensuring its competitiveness into the future. (sub. 10, p. 3)

Assessment

An important element of the reform package flowing from the Blair Review (1998) was the development of an integrated and coordinated regulatory regime through the introduction of a Model Food Bill to underpin the Food Acts in each jurisdiction and provide national consistency. This was to be a key to meeting a specific objective of the Agreement to provide, ‘a consistent regulatory approach across Australia through nationally agreed policy, standards and enforcement procedures’ (COAG 2002). However, this is yet to be achieved.

The Regulation Taskforce (2006) found that while there had been improvements as a result of these changes, a number of issues remained. It commented that some jurisdictions had adopted only the core provisions of the Model Food Bill and retained their own laws, resulting in overlaps with national laws. Consequently, there were significant inconsistencies in implementing and enforcing food regulation across the states and territories. 
The Model Food Bill contains two parts. Annex A contains the ‘core provisions’ which each jurisdiction agreed to implement in the same terms in their respective food acts. Annex B contains the ‘non core’ provisions which provided for flexibility and enabled each jurisdiction to adopt those provisions that best suited their needs. It included provisions for inspection and seizure powers, improvement notices, taking and analysis of samples, notification and registration of food premises and procedural and evidentiary provisions. 
It appears that, for the most part, the important core provisions in Annex A have been adopted as agreed. However, the non core provisions of Annex B, where they have been adopted, have been adopted inconsistently resulting in the development of a range of food safety management systems across the jurisdictions (Theobold 2007). This means that significant differences, and resulting excess burdens for businesses, remain.
The Regulation Taskforce (2006) recommended that the Australian Government commission an independent public review to implement the outstanding recommendations from the Blair Review on the consistent application of food laws, align levels of enforcement and penalties across jurisdictions and examine the role of the Australian Government in the food regulatory system, including a greater involvement in enforcing standards.

In its response, the Australian Government agreed to implement a review and in January 2007 commissioned an independent review, the Bethwaite Review of Food Regulation to identify means to streamline and provide national consistency to the food regulatory framework. However, this review has not been completed. Although submissions were taken and consultations held there has been no publicly available information as to its status or any reporting date. Coles (DR47) said:
Coles submitted a detailed paper on the Bethwaite Review of Food Regulation in February 2007 and is extremely disappointed that 18 months have past since the Review and the Australian Government has still not publicly released any information to industry about what food regulatory reforms will be implemented. (sub. DR47, p. 1)

In its review of regulatory burdens on the primary sector (PC 2007a), the Commission concluded that the Bethwaite Review was the most appropriate means to address these issues. The Commission in its draft report considered that the Australian Government, through the relevant agencies, should publicly announce the proposed responses to the submissions to the Bethwaite Review, including any proposed reforms and their timing. 
The status of the Bethwaite Review remains unclear and there is a pressing need for accelerated reforms to reduce regulatory burdens. Accordingly, the Commission has proposed a number of reforms that should be considered to improve national consistency of food regulation. They include changes to the legislative framework, adjustments to the enforcement arrangements and strengthening of the implementation processes are required to improve national consistency of food regulation.

Changes to the legislative framework

The starting point to improve consistency in regulation across jurisdictions would be to determine which food regulations contained in the Model Food Bill should be applied nationally and which should be applied at a state and territory or local level. Such an approach would involve determining which of the ‘non-core’ provisions currently contained in Annex B of the Model Food Bill relate to national requirements and those that are required to reflect unique regional or local needs. All those provisions that are able to be applied on a nationally consistent basis would be placed in Annex A to be implemented consistently in each jurisdiction and those relating to local and regional requirements would remain in Annex B. The default position would be that all the provisions of the Model Food Bill are considered as ‘core’ provisions unless there are demonstrable regional or local requirements that could only be met by varying the provisions at the jurisdictional level. Regulatory consistency should also be encouraged in Annex B where similar regional or local requirements occur within jurisdictions.
A stronger approach to greater consistency would to be move from the use of a model bill to template legislation. Under this arrangement, the core provisions of the existing Model Food Bill and those provisions of Annex B that are not required to meet regional or local requirements would be contained in the template legislation. This would involve the necessary template legislation being enacted in one state or territory and then being applied in the other states and territories

The arguments for using template legislation in this context is that it minimises differences in style, interpretation and content in the drafting of legislation by individual jurisdictions. As such, this approach would go beyond regulatory consistency and more towards regulatory uniformity across jurisdictions. 

Adjusting enforcement arrangements

Improving consistency in enforcement would be based on ensuring the appropriate tier of government has the responsibility for enforcement of food standards. For example, national requirements such as the enforcement of food composition and food labelling where there are clear requirements for national uniformity should be enforced at a national level. In contrast, other aspects of the enforcement of food production and processing standards where there may be specific regional conditions and requirements may be more effectively carried out at the state or local level. 

Given this, it is appropriate that the Australian Government take responsibility for enforcement of food regulation with national requirements such as food composition and standards. Such an enforcement function would need to be separate from the standards setting agency FSANZ to avoid any conflict of interest. To this end, and to avoid establishing an additional enforcement body and the associated costs, one option could be to have the Australian Government fund the existing enforcement agencies of the state and territory governments to undertake such enforcement on its behalf. In effect, enforcement would be contracted out to the state and territory governments in order to utilise existing expertise and organisational structures. Under such an arrangement, the Australian Government would provide funding to the state and territory government agencies for an agreed level of service in each jurisdiction to reflect national priorities. 
Strengthening the implementation processes

Greater consistency in food regulation and its enforcement would also be achieved by strengthening the implementation process. At present, the Implementation Sub-Committee (ISC), a sub-committee of the Food Regulation Standing Committee, seeks to develop and oversee a consistent approach to the implementation and enforcement of food regulation through the development of appropriate guidelines. The objective of these guidelines on the consistent implementation and enforcement of food regulations and standards is to minimise cost to industry and meeting the objective of minimum effective regulation (DoHA 2008).
DAFF (sub. DR72) pointed to proposed changes developed by the ISC that could improve consistency in the implementation of standards. This would involve the Ministerial Council receiving the draft standard, an implementation plan and the related RIS as a single package rather than receiving the draft standard in isolation. These changes are to be piloted and evaluated by the Ministerial Council.

The Commission considers that the implementation process should be strengthened through having the ISC operate as a high level forum for regulators responsible for food regulation from each jurisdiction. The ISC should be the forum through which regulatory agencies are able to develop strategies and guidelines for the consistent implementation, interpretation and enforcement of food regulation including new food standards. This would involve jurisdictions being represented on the ISC by heads of food regulation agencies or senior officials responsible for the implementation and enforcement of food regulation within their jurisdictions. To ensure transparency and accountability, the ISC should also report to the Ministerial Council, through the Food Regulation Standing Committee, on a regular basis as to each jurisdiction’s compliance with the agreed to guidelines and strategies.

Finally, the Commission notes that although there has been progress in achieving national consistency, further progress in this area will rely on a commitment from the state and territory governments for further reform. 
Failure to achieve further progress in this area would represent a serious check to the agreed objective of a nationally consistent approach to food regulation. If this were to occur, and the Australian Government remained committed to this objective, further measures may be required. This could range from the Australian Government providing financial incentives to the state and territory governments to implement the necessary reforms or having the state and territory governments agree to refer their legislative power in this area to the Australian Government through to the use of the Australia Government’s constitutional powers. 
Response 3.1
Changes to the legislative framework, the enforcement arrangements and the implementation processes are required to improve national consistency of food regulation.

· all jurisdictions should implement the provisions of the Model Food Bill on a consistent basis unless there are demonstrable regional or local requirements. The provisions relating to national requirements would remain in Annex A of the Model Food Bill, or be adopted as template legislation, and those relating to regional or local requirements would be contained in Annex B.

· the Australian Government should be responsible for, and oversee through a contractual agency arrangement with the states and territories, the enforcement of food regulation with national requirements such as food labelling and standards. 

· the Implementation Sub-Committee of the Food Regulation Standing Committee should become a high level forum for food regulators. It should comprise the heads of food regulation agencies or senior officials responsible for the implementation and enforcement of food regulation within each jurisdiction. The Sub-Committee would be tasked with developing strategies and guidelines for the consistent implementation, interpretation and enforcement of food regulation, including new food standards. The Sub-Committee should report regularly, through the Food Regulation Standing Committee, to the Australia New Zealand Food Regulation Ministerial Council as to each jurisdiction’s compliance with the agreed to guidelines and strategies.
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Delays and difficulties in implementing and amending food standards

The introduction of new foods or modified or improved formulations for existing foods often requires variation of national food standards contained in the Australia New Zealand Food Standards Code (the Food Code) (box 3.1). This usually involves an application from a manufacturer or industry body to FSANZ for an amendment or addition to the Food Code. 

The Food Code can also be amended via a Ministerial Council request to FSANZ to review an existing standard and develop a proposal in accordance with a policy guideline developed by the Ministerial Council and FSANZ can prepare proposals for changes to the Food Code on its own initiative.
Several participants noted that there had been lengthy delays in having existing food standards amended and new standards implemented. The Commission was told by a number of firms in the industry that food standards can take up to four years to be amended following application. Not surprisingly, these delays attracted considerable criticism from participants.

Australian Dairy Industry said:

... it is a real concern that a FSANZ draft guidelines (written by regulator officers), has taken a year to evolve. (sub. 26, p. 9)

The Confectionery Manufacturers of Australasia (CMA) commented:

In November 2004, the CMA made an application to FSANZ to review the maximum level of cadmium in peanuts in the Code. … A552 was subsequently released for Initial Assessment in October 2006 (the CMA notes two years later). (sub. 32, p. 5)

The AFGC noted:

… amendments to change the FSC [Food Standards Code] are very slow, with the great majority of applications from industry taking over 12 months before completion. (sub. 10, p. 11)

Assessment

For food manufacturers, the timeliness in having any necessary amendments made to the Food Code is crucial in allowing them to innovate and bring these innovations to the market ahead of their competitors. As noted by this review and previous reviews of food regulation, there have been calls to improve the timeliness of the process without compromising food safety.

In recognition of the concerns of industry, the Ministerial Council commissioned an internal review, undertaken by officials of the Food Regulation Standing Committee, of the amendment process to the Food Code in 2004. The main weakness identified with the existing system was the ‘one size fits all’ approach in the legislation for the development and amendment of food standards which resulted in the same process applying to all applications and proposals regardless of the nature, complexity or scope of the amendment or addition to the food standards. This review also recommended improved engagement with stakeholders in the development of food standards.
Following this review, amendments were made to the Food Standards Australia New Zealand Act 1991 to improve the process. These amendments came into effect in October 2007. 

They provide three different streams of assessment depending on the complexity of the application:

· a truncated process for minor variations to the Food Code

· a more extended process for a new food standard or a major variation to an existing standard

· a general procedure for all other changes (Parliament of Australia 2007).

An appropriate amount of time for public consultation in each process is included in each assessment stream. These amendments were aimed at reducing assessment times. Minor changes are expected to take 3 months, major changes and the development of new standards up to 12 months with most changes taking around 9 months (Mason 2007). 
The revised assessment processes, which came into effect in October 2007, and the expected time frames to amend the Food Code following an application are set out in figure 3.1.

Figure 3.
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FSANZ assessment procedures for applications to amend the Australia New Zealand Food Standards Code
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Source: FSANZ web page, ‘Information for Applicants’, (2007).
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The Australia New Zealand Food Standards Code

	The Food Code sets out the compositional requirements for food and mandates compliance with the use of ingredients, additives, food colouring, processing aids and residues. It also sets out standards for advertising, marketing and product labelling as well as food hygiene and standards for the processing of certain primary products. The Food Code is divided into four chapters:

· chapter 1 – standards applying to all foods in regard to ingredients, additives as well as labelling

· chapter 2 – standards applying to particular types of foods (for example, dairy, meat and oils)

· chapter 3 – food hygiene

· chapter 4 – standards dealing with primary production in Australia.

Chapters 3 and 4 and the section of chapter 1 dealing with country of origin labelling do not apply to New Zealand.

Applications to amend the Food Code currently being considered by FSANZ include an application by the Australian Beverages Council to permit the voluntary addition of fluoride to packaged water as a nutrient, to a maximum claimable amount of 1.5 milligrams per litre. 

The Confectionery Manufacturers of Australasia (CMA) have applied to amend the Food Code to increase the existing maximum level for cadmium in peanuts from 0.1 to 0.5 milligrams per kilogram. This would increase flexibility to source peanuts from a variety of countries — most countries do not have maximum cadmium levels for peanuts — to meet demand that may result from crop seasonality and product quality. 

	Sources: VCEC (2007) and FSANZ web site.

	

	


In addition, these amendments were aimed at reducing the time lag between when the Australian Pesticides and Veterinary Medicines Authority (APVMA) prescribes a maximum residue limit for primary commodities and when this is incorporated into the Food Code. It is during this period that industry is required to comply with both sets of, sometimes conflicting, standards. 

One aspect of the changes made to the assessment procedure which may improve the timeliness of the development and amendment of food standards is the use of application guidelines. This ensures that all applicants have included all the required data and information in their applications prior to submission and will reduce the need for FSANZ to delay the assessment of the application while it seeks further information from the applicant. The increased consultation between FSANZ staff and applicants prior to submission is also likely to assist in this area.

The amendments made to the Food Standards Australia New Zealand Act 1991 to improve timeliness of the standards process only came into effect in October 2007. Given this, it is too early to assess their impact on the timeliness of the development and amendment of food standards. However, achieving the stated timelines would represent a material improvement. To assess their effectiveness, these amendments should be independently reviewed after they have been in operation for two years.

response 3.2

The changes made to the Food Standards Australia New Zealand Act 1991 to improve the timeliness and stakeholder consultation in the amendment and development of food standards should be independently reviewed two years after their implementation.

Any improvement in timeliness from the recently implemented changes may be lost, however, due to further reviews being requested by the Ministerial Council, as set out below.  
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Improving the operations of the Australia New Zealand Food Regulation Ministerial Council
Under the current arrangements as set out in the Food Regulation Agreement (the Agreement), the Ministerial Council has the capacity to adopt, amend or reject the standards developed by FSANZ. It can also request FSANZ to review a draft standard if any single jurisdiction believes that the draft standard:
· is not consistent with existing policy guidelines set by the Ministerial Council 

· is not consistent with the objectives of the legislation which establishes FSANZ 

· does not protect public health and safety 

· does not promote consistency between domestic and international food standards where these are at variance 

· does not provide adequate information to enable informed choice 

· is difficult to enforce or comply with in both practical or resource terms and / or 

· places an unreasonable cost burden on industry or consumers (COAG 2002). 

Concerns have been put to this review that the governance arrangements of the Ministerial Council, which enable an individual jurisdiction to request a review, can unreasonably delay improvements and innovations to the Food Code. There have also been concerns that these ‘voting arrangements’ work against the interests of the food producing states (VCEC 2007). 
Australian Beverages Council said:

States and territories with small populations and with only small food & beverages manufacturing sectors can frustrate the needs of the larger states i.e. Victoria and NSW where our food and beverages manufacturing industries are primarily based. …
A single jurisdiction can seek a review — this usually delays the finalization of a regulation by at least 90 days. After that a majority of small states and territories can reject a regulation by outvoting the combined support for such a regulation by the Commonwealth, New Zealand, Victoria and NSW. (sub. 33, pp. 7–8)

It went on to say that the current arrangements stymied innovation: 
Australia is a single market and the food and beverages sector is on the one hand encouraged to be innovative and export orientated and on the other hand is stymied by a system that not only has in-built delays but is also open to artificially generated delays where philosophy contradicts with the business community’s needs for innovation and progressive market developments both locally and overseas. (sub. 33, p. 8)

The AFGC commented:

It is also a concern to the AFGC that the Ministerial Council frequently requests FSANZ to conduct reviews of food standards. This indicates a lack of confidence in jurisdictions regarding FSANZ capabilities to develop standards and/or tensions regarding the priorities and directions of standard setting by FSANZ. (sub. 10, p. 11)

Australian Dairy Industry supported:

…[the] need for further improvements in the governance arrangements for ANZFRMC including the transparency and timeliness of decision making, particularly to stimulate food industry innovation. (sub. 26, p. 13)

On the other hand, Choice supported the current arrangements:

Ministers are in fact looking after the interests of their constituents when they feel consumer public health interests have not been adequately addressed by FSANZ. Limiting the capacity of Ministers to request a review would limit their ability to protect the interests of consumers. (sub. DR61, p. 15)

The Obesity Policy Coalition supported this view.
The capacity of single jurisdiction to request a review of national food standards is important for allowing Ministers to ensure that the interest of consumers in their States are protected. (sub. DR66, p. 1)
As a result of these concerns, there have been suggestions to change the decision-making arrangements of the Ministerial Council to improve the timeliness of the decision making process. The AFGC (sub. 10, p. 18) proposed that the Australian and New Zealand Governments each have a single vote and the state and territory governments have a single collective vote to reflect their population and the importance of the food industries to their economies. Australian Beverages Council (sub. 33, p. 9) recommended that the powers of the Ministerial Council be limited to rejecting a proposed standard and referring a proposed standard for reconsideration once only and then either approve or reject the standard.
The VCEC (2007) report also made a number of recommendations in this area. To improve timeliness in the decision-making process, it recommended that the basis for requesting a review though the Ministerial Council be changed to require two or more jurisdictions to request a review of a FSANZ decision on a draft amendment to the Food Code. To improve the transparency of the process, it recommended that when jurisdictions request a review they be required to publicly state their reasons for such a review and to meet the full cost of the review (VCEC 2007). The AFGC (sub. DR58) and Fonterra (sub. DR57), in responding to the draft report, supported this arrangement. 

Assessment

The two major issues for the food industry arising from Ministerial Council initiated reviews are timeliness and transparency. The Ministerial Council in October 2007 agreed that it would publish the grounds for requesting a review and a summary of the Statement of Reasons provided by the jurisdiction(s) to improve transparency (Victorian Government 2008). More recent changes to the Food Regulation Agreement require members of the Ministerial Council requesting a review of a draft standard to specify which of the criteria or criterion in the Agreement apply in requesting the review and the grounds on which they are applicable. 
Nevertheless, concerns were raised by some participants, such as the AFGC (sub. DR58) and the Confectionery Manufacturers of Australasia (CMA) (sub. DR65), that recent Ministerial Council requests for reviews were inadequate in specifying why the review was required.
It is appropriate that the Ministerial Council, as a representative body of the Australian and state and territory governments and the New Zealand Government, is able to request that draft amendments be subject to review by FSANZ as these amendments will become legally binding in their jurisdictions once included in the Food Code. Indeed, such arrangements ensure that the technical processes of developing and implementing food standards are oversighted by representative government.
However, although numerically small, between 10 and 33 per cent of the finalised applications to amend the Food Standards Code notified to the Ministerial Council by FSANZ were subject to a ‘first’ review in each of the past four years. Second reviews — the Ministerial Council is no longer able to request a second review following the recent amendments to the Act — were rarely used in this period (table 3.1).  
This raises the issue of how to reduce the number of reviews while still ensuring that the Ministerial Council is able to undertake its oversight role. 

Table 3.
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Reviews requested by the Ministerial Council of applications to amend the Australia New Zealand Food Standards Code

	
	2003-04
	2004-05
	2005-06
	2006-07
	2007-08 a   

	Applications finalised by FSANZ for Ministerial Council approval
	20
	24
	23
	14
	13

	Requests for ‘first’ review
	2 (10%)
	8 (33%)
	5 (22%)
	2 (14%)
	2 (15%)

	Requests for ‘second’ review
	0
	1
	3
	0
	0


a The 2007-08 data covers the period 1 July 2007 to 9 April 2008.

Source: Information provided by FSANZ.
In this context, the timeliness of the process could be improved by requiring widespread support across the Ministerial Council to request a review and that those requesting a review of the draft standard be called on to provide sufficient evidence to justify the need for the review. Enabling a single jurisdiction to request a review is at odds with this approach. 

Indeed, at present other resolutions of the Ministerial Council require a majority vote. The decision making processes of other ministerial councils established to oversight, coordinate and integrate policy, such as the Australian Transport Council, the Gene Technology Ministerial Council and the Ministerial Council on Energy are based on at least a majority vote of the members with a number of processes requiring higher levels of agreement such as a two-thirds majority and others requiring unanimity. 
Suggestions such as changing the voting on the Ministerial Council to have the state and territory governments have a single collective vote or requiring the vote of two or more jurisdictions to initiate a review would create a significant difference with the operations of other ministerial councils. It would also diminish the ability of the Ministerial Council to adequately represent constituent governments in accordance with the agreed to COAG protocols and guidelines for the operation of ministerial councils.

In the interests of improving the timeliness of the process, the Food Regulation Agreement should be amended to require a majority vote of the Ministerial Council to initiate a review of a draft food standard. This would also reflect the decision-making processes of other ministerial councils established to oversight, coordinate and integrate policy. 
Also, it is not clear that on all occasions the criteria in the Food Regulation Agreement under which a review can be requested have been met or that adequate evidence has been provided to support the request for a review. This process should be improved by ensuring that a request for a review of a draft standard prepared by FSANZ by the Ministerial Council is supported by sufficient evidence to meet the required criteria as set out in the Food Standards Agreement and that the grounds for the review be published.
response 3.3

The Australia New Zealand Food Regulation Ministerial Council (ANZFRMC) should amend the Food Regulation Agreement to reflect the general practices for decision-making by other ministerial councils established to oversight, coordinate and integrate policy, such as the Australian Transport Council, the Gene Technology Ministerial Council and the Ministerial Council on Energy. In particular, the Ministerial Council should require a majority vote to initiate a review of a draft amendment of the Australia New Zealand Food Standards Code prepared by Food Standards Australia New Zealand. 

The ANZFRMC should incorporate, in managing its business, an explicit process step of ensuring that all requests from members of the Ministerial Council to initiate a review provide a comprehensive justification in terms of the criteria that are specified in Part III of the Food Regulation Agreement. The justification for any review should be published.
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Problems in the regulation-making process
There have been ongoing concerns from sectors of the food industry that the best practice regulatory principles and guidelines agreed to by COAG have not been adhered to in the development of food standards. In essence, these concerns involve the adoption of standards in the Food Code, despite these proposals in their draft form failing to meet a cost-benefit analysis and/or consideration of alternative policy options and their relative cost effectiveness. This is most widely raised in regard to mandatory fortification of bread-making flour with folic acid and mandatory country of origin labelling (CoOL) for unpackaged foods.
In relation to the mandatory fortification of bread-making flour with folic acid, the Flour Millers Council of Australia said:

The flawed nature of the FSANZ standards setting process is certainly reflected in the whole manner of introduction of this standard for mandatory fortification of bread-making flour. However, it may well be an example of a systemic problem in FSANZ whereby FSANZ appears to have become reticent about undertaking rigorous scientific assessments. … A flawed process in the introduction of the standard certainly has exacerbated the risk of an imminent loss of confidence by Australian consumers in the national food safety assessment processes. (sub. 12, p. 7)

The Qrtsa — The Retailers Association said:

FSANZ has proposed the addition of folate to bread at the bakery/retail level as a means of overcoming low levels of folate intake by some pregnant women – even though a large proportion of these women do not eat bread and, in any case, a more effective means of dosing with folate would be at the milling or master batching stage. (sub. 1, p. 13)

In regard to CoOL, the AFGC said:
Two cost benefit analyses commissioned by FSANZ showed costs outweighed benefits in terms of consumer utility, but FSANZ persisted with its approach to mandate country of origin labelling, sending their final assessment to the Ministerial Council in October of that year. (sub. 10, p. 12)

Woolworths commented:

In reviewing this proposal [CoOL], the legitimate concerns of the industry regarding the size of the font were given little weight by FSANZ, meaning that an application to amend the provisions of the Food Standards Code to reduce the required font size was necessary. Now there are two different font sizes for unpackaged food — 9 mm for fresh produce and nuts and 5 mm for unpackaged food sold from a refrigerated display case which represents an unnecessary burden on business. (sub. 25, p. 7)
Assessment
These concerns are not new. The VCEC (2007) report provided a number of examples of the failure to adhere to the agreed best practice regulatory principles. For example, the Ministerial Council requested that FSANZ develop a mandatory standard for the fortification of bread with folic acid to address concerns regarding neural tube defects in infants. It did so without first considering alternative policy options and the relative cost effectiveness of these alternatives. Indeed, a study commissioned by FSANZ (Segal et. al. 2007) concluded that the alternative approaches to reducing the number of neural tube defects were more cost effective than mandatory fortification. 

The introduction of mandatory CoOL for unpackaged food is another clear example of apparent failure to adhere to agreed regulatory practices. Previously, only packaged food was required to display CoOL. Since 2006, unpackaged fresh food and unpackaged processed food has required to be labelled at the point of sale with information as to its country of origin. This involves providing a label with the display of unpackaged food.

In the development of this standard, the Ministerial Council requested that FSANZ develop a mandated standard for CoOL to be applied to unpackaged food. The Regulation Taskforce (2006) noted that although the RIS indicated that there were substantial costs which outweighed the consumer benefit, the standard was introduced. In its response, the Office of Regulation Review commented that the RIS had failed COAG’s requirements which includes the requirement to demonstrate that the benefits of introducing the standard would outweigh the costs. Indeed, the cost-benefit analysis undertaken for FSANZ pointed to additional costs without commensurate benefits (box 3.3). Moreover New Zealand, given its treaty status in the regulatory arrangements, opted not to implement the standard.
The Office of Best Practice Regulation (sub. DR44), previously the Office of Regulation Review, commented that its role was only advisory and it was a decision of the Ministerial Council as to whether or not to proceed with the standard for CoOL despite the inadequacy of the RIS. It pointed out that this was in contrast to the best practice requirements used by the Australian Government which had decided that no regulatory proposals should go to Cabinet or other decision-makers unless it had complied with the RIS. The Cabinet Secretariat provided a gate‑keeping role to prevent such proposals proceeding without an adequate RIS or compliance costs assessment or unless the Prime Minister deemed that exceptional circumstances applied (sub. DR44).

The Regulation Taskforce (2006) recommended that the Australian Government undertake an independent public review of CoOL requirements, including a full cost-benefit analysis, two to three years after these changes came into force. The Government in its response to the Taskforce agreed to conduct such a review within three years (Australian Government 2006).

The situations discussed above highlight the tension between political and other imperatives and good regulatory practices in regard to food regulation. In these instances governments appear to have set aside the agreed regulatory processes. 

VCEC (2007) raised a number of options to improve adherence to agreed practice. These included having the COAG best practice regulatory guidelines incorporated into the Food Regulation Agreement and having the Ministerial Council publish a regular report of its actions in relation to regulation and how these actions reflect the COAG guidelines. 
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Mandatory country of origin food labelling

	The rationales for mandatory country of origin food labelling are that consumers prefer domestic food products to imported food products, provides health and safety benefits to the food system and enables consumers to identify where the food is from. However, all the recent cost-benefit analysis suggests that mandatory country of origin labelling imposes significant costs and only provides limited benefits.

Analysis undertaken for the United States Department of Agriculture (USDA) (Krissoff et. al 2004) following the introduction of the US Farm Bill 2002 found that the net benefits flowing from country of origin labelling were nebulous and probably minimal whereas the costs were likely to be extensive.

Much of this work undertaken for the USDA focused on dispelling the beliefs of domestic producers that mandatory labelling would increase consumption of domestically produced food. It found that food suppliers had generally not emphasised or advertised food as originating in the USA, as such labelling would attract little consumer interest. Accordingly, there was little evidence of market failure as suppliers would use such labelling if there was sufficient consumer interest. Even where consumers in the United States preferred domestic products, they were generally unwilling to pay the additional costs to cover the labelling costs (Krissoff et. al 2004).

The study commissioned by FSANZ found that there were additional costs to changing the standards without commensurate benefits (NZIER 2005). For example:

· there were no additional health benefits from country of origin labelling as there were existing regulatory structures already in place to deal with health issues

· country of origin labelling would not improve product recall and tracking systems as there were existing systems in place

· mandatory labelling would not improve consumer trust in the food system from the additional information as, if there was an appreciable benefit from country of origin labelling, suppliers would do so on a voluntary basis

· there appeared to be limited social value in the ‘consumers right to know’ from country of origin labelling as retailers and producers in both New Zealand and Australia reported that there was no large latent demand for such information.



	Source: NZIER (2005).

	

	


The Commission agrees with both of these proposed changes and further suggests more positive reporting may be possible by having the Chair of the Ministerial Council manage the business of the Ministerial Council so as to comply with the regulatory guidelines. This should also extend to ensuring that all regulatory proposals comply with an adequate RIS or compliance cost assessment unless exceptional circumstances apply. Such an approach would improve consistency and transparency of decision-making and bring the guidelines into the regulatory framework relating to food. It would also strengthen a key objective of the Food Standards Australia New Zealand Food Act 1991, which is to provide ‘an effective, transparent and accountable regulatory framework within which the food industry can work efficiently’.

response 3.4

The Australia New Zealand Food Regulation Ministerial Council (ANZFRMC) should ensure that the COAG guidelines for the development of regulation are incorporated into the Food Regulation Agreement. The ANZFRMC should publish a regular report of its regulatory actions against the COAG regulatory guidelines. Compliance could be further improved by having the Chair of the Ministerial Council manage the regulatory business of the Ministerial Council so as to comply with these guidelines. This should also include ensuring that all regulatory proposals comply with an adequate Regulatory Impact Statement or compliance cost assessment.
3.
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Food regulation and public health

There is a broader question surrounding food regulation and public health. That is, what role should food regulation play in meeting national health objectives? One view is that food regulation should be used to address a range of diet–related national health issues such as obesity, excessive alcohol consumption, heart disease and type 2 diabetes. For example, Choice (sub. DR 61) said that public health and safety should address more than just food-borne illness and as obesity is one of Australia’s major health problems, obesity prevention should underpin all food regulation.

Others, such as the Qrtsa – The Retailers Association (sub. 1), were of the view that food regulation should address food safety and that using food standards to require specific ingredients be added to food for public health reasons was akin to mass medication. Some, such as Australian Beverages Council (sub. 33), were critical of elements of food regulation that took a ‘good food/bad food’ approach rather than supporting a healthy balanced diet approach.  

VCEC (2007) drew attention to what it described as the ‘fuzzy dividing line’ between food safety and public health issues. For example, the consumption of small amounts of food high in saturated fats may pose little or no health risk for most people, whereas consuming lots of these types of foods over a period of time is likely to lead to less benign health outcomes in relation to heart diseases, obesity and type 2 diabetes which are of increasing concern in Australia.

Food regulation may not be the only, or most efficacious, means of meeting national health objectives. Before reaching such a conclusion it would be appropriate for the full range of options for addressing public health issues to be examined in a broad context prior to any consideration by the Australia New Zealand Food Regulation Ministerial Council. Otherwise, given the remit of the Ministerial Council, any public health issues considered by that forum are constrained to be dealt with as matters of food regulation alone when better options beyond food regulation may exist.
The Commission concurs with VCEC (2007) that these public health issues are national issues and should be addressed at the national level and that policy makers need to be clear about the underlying problems to be addressed and the required policy outcomes. It notes there are three Ministerial Councils (Health, Community and Disability Services; Food Regulation; and Drug Strategy) whose membership consists largely or solely of health ministers. In the Commission’s view, it would be appropriate that all national health policy issues be first dealt with by Health Ministers meeting in their capacity as members of the Australian Health Ministers’ Conference, with any policy matters relating to food regulation being subsequently referred to and considered by the Australia New Zealand Food Regulation Ministerial Council.
This approach would be underpinned by the Australian Health Ministers Advisory Council, or a specialist body on its behalf, examining a wider range of, and possibly lower cost, policy options (other than food regulation alone) to address public health issues. This would ensure that national health objectives are initially addressed outside the food regulation framework. It would also better separate food safety issues from public health issues and ensure that the focus of the Australia New Zealand Food Regulation Ministerial Council remained on developing safe food controls. Given the overlap in membership of the Health Ministers Conference and the Australia New Zealand Food Regulation Ministerial Council there is clearly scope to develop a coordinated approach to ensure appropriate and effective policy responses, including the use of food regulation, are developed. 
response 3.5
The Australia and New Zealand Food Regulation Ministerial Council (ANZFRMC) should not consider making decisions on matters of public health through food regulation until such time as the Australian Health Ministers’ Conference has considered all policy responses and has referred the relevant matters to the ANZFRMC for a food regulation response.

3.
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Nutrition, health and related food claims

There were a number of concerns surrounding the proposed regulation of nutrition, health and related food claims, particularly those indicating the food was free of a certain ingredient.
The Confectionery Manufacturers of Australasia (sub. 32) was concerned that the proposed food standard in relation to nutrition, health and related claims would make it difficult for the industry to make health claims. It advocated that all foods should be permitted to carry health claims provided they were accurate and could be scientifically substantiated. 

In particular, it was concerned that under the proposed draft standard (P293) to the Food Code the claim of food being ‘sugar free’ would not be prescribed in the standard, but be regulated through consumer protection legislation dealing with misleading and deceptive conduct. At present, the Food Code does not prescribe  ‘free’ claims, but under the existing voluntary Code of Practice on Nutrient Content Claims (CoPoNC) the claim of ‘sugar free’ means no more than 0.2g of sugar(s) per 100g of food. CMA said:

Omission of sugarfree terminology from food law is also inconsistent with international food law practice, where the US, European Union and Codex allow food containing nutritionally insignificant amounts of sugar(s) to be labelled as sugarfree with up to 0.5% sugar(s). This practical view recognises the limitations of technology, while at the same time keeps a reasonable perspective under on what is physiologically insignificant. (sub. 32, p. 2)

CMA’s view was that if ‘sugar free’ claims were regulated by the consumer protection provisions of the Trade Practices Act 1974 (TPA), the Australian Competition and Consumer Commission (ACCC) was likely to move to a zero tolerance stance and ‘sugar free’ would then become a no detectable sugar claim rather than the current qualified amount of insignificant sugar. The CMA concluded by calling for the current qualified ‘sugar free’ claim of no more than 0.2g of sugar per 100g of food to be included in the draft standard to be considered by the Ministerial Council. This would provide greater consistency between domestic and international standards and greater certainty for industry and protection for consumers (sub. 32).

In its submission on the draft report, the CMA (sub. DR65) again called for the draft standard to use the threshold of sugar free of 0.2g of sugar per 100g of food. It said that introducing sugar free claims as zero sugar would have a negative impact on the confectionery industry including inconsistency with international food standards and local producers having to meet higher standard in competing with imports if border controls were not enforced. It also said that there had been no consumer complaints to date and that industry compliance with the existing voluntary standards was reasonable.

The CMA (sub. DR65) pointed to a number of costs if the proposed standard was implemented including the costs of relabelling, the uncertainty surrounding testing as technology increases sensitivity levels, stifling of innovation, withdrawal of importers from the market and the risk of future litigation
A similar situation arises in the use of ‘gluten free’ claims. The Coeliac Society of Australia (DR46) noted that the definition of the term ‘gluten free’ varies throughout the world and was concerned that the proposed standard would define ‘gluten free’ as requiring no detectable gluten. It called for ‘gluten free’ to be less than 20 ppm in line with overseas standards and said:
The testing methods for gluten have improved over the past ten years and the limit of detection is now 5 ppm. So for a product to be labelled gluten free in Australia it must contain less than 5 ppm. Accordingly products labelled gluten free in Europe may not necessarily be gluten free in Australia. (sub. DR46, p. 1)
The Coeliac Society also noted that it will become increasingly difficult to ensure products are completely free of an ingredient as testing procedures became more sensitive. It said:
Of more concern is the fact that as analytical testing becomes more sensitive, the level of detection may decrease to 1 ppm and it may be difficult, because of cross contact, for any product to be labelled gluten free. (sub. DR46, p. 1)
The AFGC (sub. DR58) were concerned that the ‘gluten free’ claims would have adverse impacts on food producers:
The small size of the Australian domestic market limits the opportunity for manufacturers to produce a range of products specifically designed to comply with Australian legislation. The range and variety of gluten-free foods in Australia is therefore relatively small due to the substantially tighter restrictions under the Food Standards Code on the requirements for gluten-free foods compared to Europe and the United States. While this limits choice for the consumer, it also reduces competition within the food industry. (sub. DR58, p. 16)

Fonterra was concerned with that ‘fat free’ and ‘no fat’ claims would continue to be regulated and enforced through the misleading and deceptive conduct provisions of the TPA. It said:
Food legislation in the USA, European Union and Codex alimentarus allows for labels of “sugar free” and “fat free” when the level is under that which is physiologically insignificant. (sub. DR57, p. 9)

The AFGC (sub. DR58) were highly critical of the proposed standard in general including that it:

· is very long and extremely complex running to almost 50 pages which makes it the longest standard yet developed by FSANZ; 

· is highly prescriptive for the process for determining claims which might be made, and subsequently how to make them; 

· is highly restrictive limiting the conditions for making claims; 

· increases regulatory burden threatening to prohibit claims which are currently made on food labels, without demonstrating that they are currently misleading consumers or threatening public health and safety; 

· lacks a scientific basis through the introduction of a Nutrient Profiling Scoring Criteria (NPSC) scheme and substantiation approaches to determine if claims can be on food packages; and 

· is likely to result in a de facto prohibition on claims for many companies not able to afford the resources required to determine whether food products may be able to make claims. In doing so it is anti-competitive. (sub. DR58, p. 13)

There were also more general concerns raised with the Commission during consultations that the regulations surrounding health claims on food and beverages were stifling the introduction of new products on to the market and the competitive position of manufacturers and suppliers. For example, Fonterra (sub. DR57) expressed concerns that innovation and new product development in ‘no fat’ and ‘low fat’ dairy products would be stifled by the proposed regulation in contrast to overseas markets where these claims allowed for physiologically insignificant amounts of these ingredients.
In contrast, Choice was highly critical of the use of health claims:

For many years CHOICE has opposed the use of health claims on food labels. We believe that they are little more than marketing messages encouraging consumption of processed foods because of their potential health benefits. In reality, it is unlikely that an individual product will deliver a health benefit. Yet, the food industry and regulators have previously defended health claims on food labels suggesting that they would assist consumers to make healthy choices thus improving public health. (sub. DR61, p. 7)
Assessment

At present, the Food Code prohibits the use of most health claims in regard to food, but allows nutrition related claims (eg this food is high in fibre). Voluntary codes of practice such as the CoPoNC, provide further guidance to manufacturers. All claims relating to food, including ‘free claims’ are subject to consumer protection legislation.

To remove ambiguity and uncertainty, the Ministerial Council released policy guidelines on nutrition, health and related claims in December 2003. In response, FSANZ has developed a draft standard (P293) following extensive public consultations, the use of advisory groups, stakeholder forums and the publishing of a preliminary report outlining the draft standard. A final assessment report was released in April 2008 and after being considered by the Ministerial Council was returned to FSANZ for review in June 2008. The grounds for review included that the standard was inconsistent with existing policy guidelines, does not protect public health and safety, places unreasonable costs on industry and consumers, is difficult to enforce and comply with and is inconsistent with the objectives of the legislation establishing FSANZ (ANZFRMC 2008).
The proposed standard will identify three types of claim:

· nutritional content claims — describing what is in a food product, such as the presence of a certain nutrient or substance (eg this food is high in calcium).

· general level health claims — describing the function of the food, nutrient or other substance in relation to a health effect (eg helps keep you regular as part of a high fibre diet). These claims do not refer to a serious disease or biomarker of a serious disease.

· high level health claims — describing the function of the food, nutrient or other substance in relation to a serious disease (eg this food is low in sodium. Diets low in sodium may reduce the risk of elevated blood pressure).
All claims are required to be substantiated. For general level health claims, suppliers are required to hold the necessary records to support such claims for possible review by enforcement agencies. High level health claims must be pre-approved by FSANZ and based on a substantiated food-disease relationship.

In regard to ‘free claims’, FSANZ (2008a) recommended that apart from certain fatty acids, gluten, lactose and cholesterol — due to limitations on analytical testing methods — the draft standard should not provide conditions or tolerances for free claims. 

As part of the draft standard, FSANZ has developed conditions for ‘low in gluten’ claims of 20 mg of gluten per 100g of food. This was based on international agreement by the medical profession during the development of the draft standard that this amount of gluten was tolerated by most people with coeliac disease. These conditions would also enable manufacturers and producers to make a gluten claim where it cannot be guaranteed that the food meets the ‘free’ claim. Further information would also be provided to consumers through average quantity of gluten being contained in the nutrition information panel. FSANZ acknowledged that there were potential difficulties associated with the ‘no detectable’ criteria for ‘gluten free’ claims, but specifying a threshold level of gluten to be permitted in ‘gluten free’ foods would be contrary to consumer protection legislation requiring that information is not false, misleading or deceptive (FSANZ 2008a).
The FSANZ rationale was that all ‘free’ claims should continue to be regulated and enforced through the misleading and deceptive conduct provisions of the Trade Practices Act. This would avoid inconsistency between the Food Code and the Trade Practices Act. It noted that the ACCC’s and the New Zealand Commerce Commission’s interpretation of free is that free means ‘zero’. A such, it would be misleading under consumer protection/fair trading legislation to include a free claim on a product containing a detectable quantity of a specified substance. (FSANZ 2008a).

However, the proposed draft standard (P293) enables food manufacturers to use alternative claims to ‘free’ such as ‘99.5 per cent fat free’ or ‘contains less than 1 per cent fat’ as well as ‘low in fat’ and ‘reduced fat’ and ‘low in gluten’ setting out the specific conditions attached to such claims. Similar conditions are set out in relation to claims concerning sugar such as ‘low sugar’, ‘reduced sugar’ and ‘no added sugar’ (FSANZ 2008a). Consequently, these conditions surrounding health and nutrition related claims will provide greater certainty for food manufacturers and suppliers in complying with consumer protection legislation. 

Nevertheless, in dealing with the proposed draft standard, regulators will need to be aware that as sensitivity in testing improves, maintaining ‘zero’ and ‘no detectable’ quantities of certain ingredients in food due to cross contamination will become increasingly difficult for food manufacturers. Under such a scenario, tolerance levels for free claims may have to be specified and included in the TPA, as well as the Food Code, to ensure that such claims are consistent with the relevant provisions of the TPA.

Finally, the Commission notes that these regulations are only proposed and are currently being reviewed by FSANZ at the request of the Ministerial Council. As such, it is unclear as to what the final standard will contain when implemented and its actual impact on producers and consumers.
3.
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Labelling requirements impacting on pick ‘n’ mix confectionery 

The CMA (sub. 32) was concerned that there would be costs imposed on confectionery manufacturers from the proposal (P272) to the Food Code being developed by FSANZ relating to the labelling requirements for food for catering purposes and retail sale which would include pick ‘n’ mix confectionery. This proposal would require that labelling requirements be included on small packaged items including pick ‘n’ mix confectionery items such as chocolates served in restaurants with coffee and in hotel bed ‘turndowns’. 
The CMA commented that such labelling was impractical as pick ‘n’ mix confectionery wrapper and formats had limited surface area on which to print the information. It also noted that implementing this labelling would be costly to manufacturers and said:

The affected products range in size form 10-50 cm2 in surface area and weigh between 5-15g. In order to comply, companies will need to re-originate packaging, incur capital investment for new technology and there would also be ongoing costs associated with the loss of production efficiency.

The re-origination of new labelling is estimated to cost from $4000 per item and amount to a sum of $150,000 to $200,00 for some companies. (sub. 32, p. 4)

It went on to say that the approach of the majority of businesses in the industry has been not to label in accordance with the requirements of a small package well before the new Food Code came into operation in 2000 (sub. 32). 

The CMA (sub. 32) concluded that wrapped pick ‘n’ mix confectionery should be treated in the same manner as its unwrapped counterpart and be exempt from labelling requirements. To this end, the CMA has placed an application with FSANZ to amend the proposed standard.

Assessment

The proposal developed by FSANZ (P272) in regard to labelling requirements for food for catering purposes and retail sale was to provide improved clarity and certainty to the Food Code without additional labelling requirements (FSANZ 2007). The proposal was put to the Ministerial Council in July 2007. The Council then requested that FSANZ conduct a first review of the proposal on the grounds that it placed unreasonable cost burdens on industry and consumers, was difficult to enforce or comply with in practical and resource terms and did not provide adequate information.

The review was completed in December 2007 and FSANZ reaffirmed its original proposal. It responded that the proposal retained the status quo for the labelling of small packages and would therefore not add to costs as there were no additional regulatory requirements.

It said:

Following best practice regulation FSANZ has undertaken a comprehensive assessment of the impacts of the regulatory options on business, government and individuals and found that the preferred regulatory option has only negligible impacts and compliance costs. This indicates that even where there are proposed changes to the Code because of Proposal P272, these are predominantly technical in nature and generally require little or no change to current requirements, resulting in little or no additional cost to those currently complying with the Code. In the case where there may be some minor costs associated with the proposed amendments these are commensurate with the risk that is being managed. The Office of Best Practice Regulation reviewed the Final Assessment Report and the impact analysis and supports FSANZ’s view. (FSANZ 2007, p. 15)

In regard to confectionery, FSANZ commented that such items could not be considered in isolation as other small packaged food portions such as cheese and spreads were subject to similar requirements (FSANZ 2007).

It concluded that the labelling requirements for small packages have been in place for many years and the proposal would not change the current situation in respect to compliance and enforcement of the Food Code. However, it did note that amending the application of these generic labelling requirements in regard to small packages, such as pick ‘n’ mix confectionery, should be dealt with separately.

As such, the industry concerns surrounding the labelling of small packages should be addressed by seeking to amend these generic requirements through an application to FSANZ. Indeed, the CMA (sub. 32) indicated that it has an application underway to amend the Food Code. 

3.
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Other issues
New Zealand 
There were concerns that New Zealand was provided with a competitive advantage in respect to food manufacturing due to the Trans-Tasman Mutual Recognition Treaty. For example, the CMA said:

… New Zealand food producers operate with an advantage over their Australian counterparts as New Zealand dietary supplements are permitted to be sold in Australia, whereas Australian producers are not permitted to do the same. (sub. 32, p. 6)

Cadbury Schweppes (2007) commented that:
Certain formulated beverages and energy beverages can legally be manufactured in New Zealand but not in Australia. Under the Treaty, a product that may be legally sold in one country may be sold in the other. For example, a product that complies with the New Zealand dietary supplements regulations can be imported into New Zealand and once it has cleared customs, it can be trans-shipped to Australia. Some imported beverages are being sold in Australia as a result of this loophole. (p. 3)
These ‘loopholes’ and exemptions are to be examined by the Commission’s review of the Trans-Tasman Mutual Recognition Arrangement.
A further issue is that there are parts of the Food Code not followed by New Zealand such as CoOL, discussed above, and primary production standards. This could present problems for firms operating in both Australia and New Zealand. 
However, this reflects the agreement between Australia and New Zealand for the establishment of joint food standards which provides for New Zealand to vary food standards adopted across Australia. As noted in the agreement, there may be specific geographical, environmental, trade and cultural circumstances that require variation or non-adoption of the standards. In others, non-adoption would appear to be at odds with the objective to develop joint Australia New Zealand food standards and an option unavailable to other jurisdictions subject to the standards. 
Measurement in the filling of packaged food

The use of average quantity system (AQS) as opposed to the current minimum quantity system  in the filling of packaged food products was also raised as an issue. 
The CMA (sub. 32) noted that moving to AQS would result in a significant reduction in overfill of products and savings for manufacturers. Cadbury Schweppes (2007) commented that the adoption of the AQS would bring Australia into line with its major trading partners, including Japan, the United States, the European Union and New Zealand. It would also result in a significant reduction in the overfill of products and subsequent cost savings for Australian food manufacturers. Inconsistencies in this area also impede market access and impose costs on Australian manufacturers producing for export markets. VCEC (2007) noted that the use of MQS was at odds with Australia’s international treaty obligations under the International Convention of Legal Metrology, under which there are obligations to adopt AQS for international trade in prepacked goods. 
There is progress in this area. In 2007, COAG endorsed the development of a national trade measurement system. The proposal to introduce the AQS has been referred to the Australian Government for inclusion in the proposed national trade measurement system (Victorian Government 2008). The legislation to create this system, which will be administered by the Australian Government, is due for passage in 2008 and implementation from July 2010 (BRCWG 2008). In responding to the draft report, the CMA (sub. DR65, p. 2) was, ‘keen to ensure that the processes are complete that enable industry adoption by 1 July 2010, or earlier, as there has already been a long standing commitment to adopting AQS’.
Export Orders and Primary Production Processing Standards 

Australian Dairy Industry (sub. 26) was concerned that the incorporation of Primary Production Processing Standards (PPPS) for dairy products into the Food Code would create separate regulatory systems for domestic and export markets. The PPPS for dairy products is being implemented over a two year period with full compliance required from October 2008. The Export Control (Milk and Milk Products) Orders regulate dairy exports. In effect, separate standards for domestic and export production would create a duplicate regulatory system.
In the draft report, the Commission noted that the Australian Quarantine and Inspection Service (AQIS) had commenced incorporating the PPPS for dairy products into the Export Control (Milk and Milk Products) Orders to harmonise domestic and export requirements for dairy products and simplify the system. This was to be achieved by way of reference to the PPPS in the Orders. The amended Orders were to come into effect in October 2008. 
In response to the draft report, Australian Dairy Industry (sub. DR50) called for the proposed Dairy PPPS to be the single standard for both domestic and export dairy product manufacturing.

Although AQIS has indicated it will incorporate the Dairy PPPS into the Milk Orders, this will not itself lead to regulatory streamlining. … 
With full implementation of the Dairy PPPS on 5 October 2008, the Dairy PPPS should be the single and only Australian standard for dairy product manufacturing for domestic and export (the model recommended by the Export Assurance Report 2000). (sub. DR50, p. 7)

AQIS has put on hold any further work on integrating the Dairy PPPS into the Export Control Orders at the request of industry and state regulatory authorities. AQIS said:

At the meeting of the Dairy Export Consultative Committee in April 2008, the industry and State Regulatory Authorities put on hold the process to integrate the Standard 4.4.2 [Dairy PPPS] into the orders. (sub. DR73, p. 1)

However, governments of importing countries often impose requirements different or additional to the Australian standards. As AQIS noted:

… governments in countries importing Australian dairy products have a right to impose requirements that are different from Australian standards and are more prescriptive than Australian standards. Australian government authorities continuously negotiate the acceptance of Australian standards as equivalent with importing country requirements, but are not always successful. (sub. DR73, p. 1)

It went on to say:

At this stage the PPPS, Standard 4.2.4. is not acceptable to overseas markets as the single and only Australian standard for dairy product manufacturing for export. (sub. DR73, p. 3)

Although a single standard for domestic and export production would be the optimal regulatory model, there is likely to be a need to meet any additional requirements specified by the importing country — a situation recognised by the National Competition Policy review of the Export Control Act 1982 (Frawley et al 1999).
For these reasons, the review of the Export Control Act 1982 recommended the adoption an integrated three tier export assurance system consisting of a first tier of Australian Standards harmonised with international standards, a second tier of importing country requirements/conditions not covered by Australian Standards and a third tier of emergency or special requirements. These recommendations were subsequently endorsed by the Australian Government (DAFF 2001).
Compliance guidelines for Primary Production Processing Standards

Australian Dairy Industry also expressed concern that that the guidelines for Dairy PPPS, which will come into effect in October 2008, were overly prescriptive and called for minimum risk-based effective regulation in this area. It said:

Dairy argues that industries under productivity and competitiveness pressures (and their regulators) need to work to develop basic Compliance Guidelines associated with Standards. The regulatory system needs to identify that these are base Guidelines only – not prescriptions or requirements. Guides should not stand in the way of innovation.

Applying views on ‘best practice’ is a commercial decision not for regulation regimes. Guidelines are often referred to in Standards or other instruments and are regulatory. (sub. DR50, p. 5)

The guidelines contained in the Guide to Primary Production and Processing Standards for Dairy (FSANZ 2008b) are not legally binding and the examples provided are only to illustrate how a certain standard might apply. Nevertheless, regulators need to be mindful that such guidelines do not ‘evolve’ into quasi‑regulations. Indeed, where guidelines are treated as prescriptions or requirements there is not only unintended regulatory coverage, but also the risk of over-compliance on the part of those being regulated and a possible check on innovation and ‘best practice’ on the part of industry in meeting the standards. However, it is unclear how these guidelines will be interpreted as the Dairy PPPS are not yet operational.    
Quarantine regulations
Woolworths (sub. 25) were concerned that quarantine regulations created significant regulatory burdens in regard to the importation of certain foods and products. It said:

… Commonwealth food quarantine regulations should be reviewed to ensure that restrictions are only imposed where the burden is justified by the level of risk the regulation is seeking to address. (sub. 25, p. 6)
The Australian Government has commissioned an independent panel (the Beale Review) to review Australia’s biosecurity and quarantine systems. The Review is to provide recommendations on the appropriateness, effectiveness and efficiency of these systems and is to report to the Minister for Agriculture, Fishing and Forestry by the end of July 2008 (Burke 2008).
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