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Regulatory issues in the distributive trades
The distributive trades comprise both the wholesale and retail trades divisions of the Australian and New Zealand Standard Industrial Classification (ANZSIC). The wholesale trade division includes businesses engaged in the purchase and onselling of goods without significant transformation to other businesses, usually retailers. Business premises are usually warehouses or offices. Business activity is characterised by high value and/or bulk transactions. Retail trades businesses are also engaged in the purchase and onselling of products without significant transformation, but to the general public. These businesses usually operate from premises designed to attract a high volume of customers.

It became clear during the consultation phase and through submissions that because many of the distributive trades businesses operated across multiple jurisdictions their concerns focused on the lack of regulatory consistency between jurisdictions both in the distribution of goods and at the point of sale. Many of the concerns raised by businesses in this sector related to state and territory government regulation as many of the licences and permits specific to activities in these sectors are issued at the state and territory and, in some instances, local government level. A number of other matters raised by the distributive trades were also raised by manufacturers, including country of origin labelling.
One common theme raised by a number of small businesses in this area was not so much the burden of regulation, but the lack of adequate information provided by governments to enable businesses to comply with the regulation. Other concerns, such as the Goods and Service Tax (GST), were of a more generic nature and are discussed in the following chapter. 

The remainder of this chapter discusses specific regulatory burdens on distributive trades businesses raised by participants. 
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 SEQ Heading2 1
Tobacco retailing

There were concerns that the different state and territory regulation surrounding the sale, promotion and supply of tobacco products increased the regulatory compliance burdens for national retailers. Coles Group said:

The problem with these inconsistencies is that they require national tobacco retailers to develop and implement specific processes, procedures and training material for each jurisdiction, which makes compliance unnecessarily more difficult and costly. It also means that national tobacco retailers have to frequently redesign or purchase new tobacco displays to accommodate the different display size restrictions in each state and territory.     

Coles’ view is that inconsistencies that exist in current jurisdiction-based legislation should be addressed as a matter of urgency in order to reduce the regulatory compliance burden on national retailers. (sub. 17, p. 2)

To address inconsistencies, Coles Group (sub. 17) proposed that a nationally consistent approach to the regulation of tobacco sales be developed through the Ministerial Council on Drug Strategy.

The Qrtsa – The Retailers Association (sub. 1) noted that there were also costs imposed on retailers associated with the ongoing regulatory changes covering the sale of tobacco. 

Assessment

A nationally consistent approach to the regulation of tobacco sale, promotion and supply would clearly reduce the compliance burden for national retailers in relation to tobacco sales. However, as the regulation of tobacco sales is a state and territory responsibility, the introduction of nationally consistent approach in this area is a matter for the states and territories and could be addressed through their membership of the Ministerial Council on Drug Strategy. 
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 SEQ Heading2 2
Anti Monetary Laundering and Counter Terrorism Financing Act 2006
The Australian Newsagents Federation (ANF) (sub. 8) raised concerns surrounding the compliance costs involved in meeting the provisions of the Anti Monetary Laundering and Counter Terrorism Financing Act 2006 (AML/CTF) Act for newsagents undertaking money remittance services. As agents accepting and making payments through the Western Union network, individual newsagents are registered providers of remittance services and subject to the regulatory provisions of the legislation which involves staff checks, training of staff and implementation of certain procedures. 

The ANF noted that although these services are only a small part of a newsagent’s business the burden of compliance, for what are mainly small businesses, outweighed any benefits derived by the newsagent from providing these services and many newsagents had ceased providing money remittance services (sub. 8).

It said:

The ANF and Western Union do provide compliance support to assist ANF agents in complying with the AML/CTF Act, but complications arise through the identification and reporting of specific exemptions within the network.

Further, there are a number of specific compliance obligations which require ANF agent level measures to be enacted by the responsible authority within each business. These measures include but are not limited to: employee due diligence, such as background reports and checks on all staff; implementation of specific policies and procedures; independent review of policies and procedures; comprehensive risk assessment programs and risk training for all employees. (sub. 8. p. 3)

Assessment

The objective of the legislation is to reduce the risk of money laundering in Australia and the threat to national security caused by the financing of terrorism. This legislation aims to bring Australia’s AML/CTF regulation in line with the agreed international standards and meet Australia’s international obligations in this area (Attorney-General’s Department 2008).

This legislation is being introduced on a staggered basis over a two year period following industry concerns about its complexity. The legislation will be fully implemented by December 2008.

The Australian Transaction Reports and Analysis Centre (AUSTRAC), as Australia’s anti-money laundering and counter-terrorism financing regulator, is involved in industry consultation regarding the implementation of the legislation. As noted by the ANF (sub. 8), there are processes in place to allow the ongoing review and potential amendment of the package to address practical considerations. To this end, the ANF (sub. 8) has provided a submission to AUSTRAC seeking permission to adjust the compliance reporting arrangements.

The AML/CTF legislation and related rules are not fully implemented and there is ongoing consultation surrounding their application to address practical considerations. As such, minimising compliance burdens while meeting the objectives of the legislation is a matter for the ANF, Western Union and AUSTRAC. However, to further good regulatory process, the effectiveness and efficiency of the legislation should be independently reviewed in an appropriate timeframe following its implementation.
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 SEQ Heading2 3
Motor vehicle and motor vehicle parts wholesaling and retailing

The Motor Trades Association of Australia (MTAA) was concerned with the poor linkages and inconsistencies between the National Exchange of Vehicle and Driver Information System (NEVDIS) and the Register of Encumbered Vehicles (REVS). It said:

Problems arise, however, when the NEVDIS database and state based REVS are not aligned, as dealers are not able to obtain, with confidence, accurate and timely information regarding the history of the motor vehicle proposed to be bought or sold. This in turn creates an additional burden and impediment to the productive operation of the retail motor traders business. Licensed retail motor traders are obliged to guarantee ‘clear title’ of vehicles they sell. An inability to get accurate and timely information on title can have a significant impact on dealers. (sub. 6, p. 4)

Assessment

NEVDIS was established to link the various state and territory transport department/roads and traffic authority data bases to enable automatic exchange of vehicle and driver information. The REVS data base is operated by the relevant state or territory fair trading and/or consumer affairs department and holds information about motor vehicles and boats that have been used as security for a loan from a bank, finance company, credit union or other credit provider. The Australian Government does not operate these data bases.

The problem for the motor vehicle retailer is not with any specific regulation, but with the ability to access timely and accurate information from these various state and territory operated data bases. As such, improvement in this area is likely to require improved coordination between the various fair trading departments within the states and territories as well as between them. The Australian Transport Council would appear to be an appropriate forum to progress inter-jurisdictional cooperation — it is the Ministerial forum for the coordination and integration of all transport and road policy issues at a national level through which the NEVDIS was implemented. Intra-jurisdictional cooperation is a matter for individual states and territories.
The MTAA (sub. 6) also raised the issue of the different motor vehicle registration fees and stamp duty regimes across each state and territory. This disadvantages those motor vehicle dealers operating in jurisdictions with relatively high registration fees and stamp duty in selling vehicles to buyers in other jurisdictions or in attempting to secure large fleet sales. However, the level of motor vehicle registration fees and stamp duty is a matter for each state and territory and outside the scope of this review.
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 SEQ Heading2 4
Food premises and assistance animals

Woolworths (sub. 25) were concerned that the definition of “assistance animal” was unclear and that there was the potential for people to bring pets into stores and falsely claim that the animal was an ‘assistance animal’ which would put Woolworths in breach of the Food Code. If Woolworths were to refuse admittance to a person with an “assistance animal” they were concerned that they ran the risk of breaching the Disability and Discrimination Act 1992 (DAA). It said:

The definition of “assistance animal” needs to be clear and consistent between the Food Standards Code and Disability and Discrimination Act 1992 so that businesses can comply with their obligations — for example, the animal must be trained, certified and controlled in a harness and solid grip handle rather than a lead. (sub. 25, p. 7)

In its submission on the Draft Report, Woolworths said:

In the past 5 to 7 years there have been many claims by customers that animals they wish to bring into Supermarkets are assistance animals. In that time, there has been two specific cases whereby customers have been denied entry into Woolworths Supermarkets because it was determined the animals they claimed as assistance animals were clearly not Guide or Hearing Assistance Dogs. A grievance was claimed with Human Rights and Equal Opportunity Commission (HR&EOC).  HR&EOC required Woolworths to provide an explanation in defence that no discrimination had occurred. Both cases have been ongoing for several years and has cost Woolworths in excess of $80,000 in legal fees (both in-house and external). These complaints have been protracted because there is no clear definition in either the Food Standards Code nor the Disability & Discrimination Act defining an ‘Assistance Animal’. (sub. DR51, p. 1)
Division 6 of the Food Standards Code states that a food business is only to permit an assistance animal in the dining and drinking areas and other areas used by customers. It refers to section 9 of the DDA to determine what is meant by an assistance animal. There is an editorial note in the Code that sets out the definition of an assistance animal from the DDA which refers to ‘a guide dog, a dog trained to assist a person in activities where hearing is required or any other animal trained to assist a person to alleviate the effect of a disability’.

Similar concerns have been raised by other retailers, local governments, guide dog organisations and public transport operators that the DDA does not provide an adequate definition of assistance animals. A decision of the Federal Magistrates Court in 2002 further highlighted concerns in regard to the DDA providing recognition for assistance animals other than a trained guide or hearing dog (see Sheehan V Tin Can Bay Country Club, FMCA, 9 May, 2002). In response, the Human Rights and Equal Opportunity Commission (HREOC) (2003) undertook a review to provide a clearer regime for determining which assistance animals should be recognised for the purposes of the DDA. It recommended that amendments be made to section 9 of the DDA to refer to assistance dogs, rather than animals, but with provision for other assistance animals to be added by regulation. These amendments would also specify that companionship or reassurance in social interactions provided by an animal is not itself assistance and that it is not discrimination to require:
· the animal to be under direct physical control by its user
· a person accompanied by an assistance animal to provide evidence that the animal provides assistance to the person’s disability and the nature of that assistance 
· that the animal has been trained to comply with the standards required of guide dogs

· or to refuse access to an animal which it is reasonable in the circumstances to regard as an inappropriate breed or temperament for use as an assistance guide dog.

The Australian Government is considering amending the DDA in light of these recommendations. 
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 SEQ Heading2 5
Regulatory restrictions on the sale of certain food in government facilities

The Australian Beverages Council (sub. 33) raised concerns over the current and/or proposed initiatives by the New South Wales, Queensland, South Australian and Western Australian Governments to restrict food sold through vending machines or food service outlets in government facilities such as hospitals and correctional facilities. This imposed costs on food manufacturers in having to develop different products for different jurisdictions and impacted on the rights of consumers to purchase food and beverages which if not sold on these facilities would be freely available to them.

However, with most facilities the owner or operator is able to specify or restrict the sale of certain food products and beverages on their facilities. As such, the decision on the type of food and beverages to be sold in state government facilities is a matter for those state governments.
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