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Other concerns
Participants raised various concerns which did not fall within the broad areas covered in the previous chapters. These specific concerns are addressed in this chapter.
8.

 SEQ Heading2 1
Skills shortage, labour mobility issues and skilled migration

Many participants raised concerns about shortages of labour and skills, barriers to the movement of workers within Australia and regulatory barriers associated with employing skilled workers from overseas. These were similar to concerns raised in last year’s review of regulatory burdens on primary sector businesses. 
These problems are being experienced in most sectors of the economy and concerns about the burden associated with regulations in this area are mainly of a generic nature. That is, the regulations are not having a particular or discriminatory impact on the manufacturing sector and distributive trades. 

Some specific concerns raised are briefly outlined below. A more detailed examination in this year’s review is not appropriate given the generic nature of the issues and the substantial concurrent review activity that is occurring relevant to these areas (appendix B).

Regulatory burdens in accessing overseas labour 
Several submissions made reference to difficulties associated with the employment of migrants to address labour and skill shortages and in particular aspects of the Temporary Business (Long Stay) visa (Subclass 457). 

The 457 visa scheme allows businesses to recruit skilled labour from overseas for temporary entry to Australia for between three months and four years.

In consultations, several participants raised concerns about the time taken to process applications and the lack of certainty regarding timeframes (for example, Mrs Mac’s Pies, Business SA).
The Queensland Resources Council, while generally acknowledging that the Federal Government’s Skilled Migration Program ‘represents an important (and timely) response to the acute shortage of skilled employees facing industry in Queensland’, called for ‘fast tracking’ of applications to be made available for pre-qualified companies (sub. 34, p. 2). 

The Red Meat Industry (sub. 24) is concerned that the current rules surrounding the access to the 457 visa and its focus on importing skilled workers is placing a burden on meat processors and their ability to access semi-skilled labour.

In particular, it pointed to problems related to the classification of meat industry workers in the Australian Standard Classification of Occupations (ASCO) codes used to specify minimum skill levels for the 457 visa program. For example,

ASCO listing Boners and Slicers at level 9 rather than equal to slaughter persons at level 4, making these roles basically ineligible under 457 rules. The [Red Meat Industry] considers the ASCO classification of meat Cert. III Boners and Slicers has been confused with fish industry roles described similarly but not aligned. The [Red Meat Industry] has faced difficulty trying to discuss this. (sub. 24, p. 14)

Assessment

The Commission’s report on regulatory burdens on the primary sector (PC 2007a) noted that there had been several reviews in relation to 457 visas and skilled migration policies. More recently there has been further review activity.
In February 2008, the Government appointed an External Reference Group, made up of industry representatives, to improve the efficiency and flexibility of the temporary skilled migration program (457 visas). In its final report to the Minister (in April 2008), the External Reference Group made various recommendations, many of which have been accepted by the Australian Government and are likely to contribute to a reduction in costs for business. Amongst the accepted recommendations are measures to clear the backlog of applications, assist industry in preparing applications and streamline the application and approval process. 

Of particular note, the External Reference Group recommended a process of accreditation which would ‘fast track’ applications received from accredited employers who display a set of ‘low risk’ characteristics. This recommendation has been accepted by the Australian Government (Evans, C. 2008a). 
In response to the final report of the External Reference Group, the Minister for Immigration and Citizenship has proposed to increase minimum salary levels for workers to qualify for 457 visas, expand the range of penalties available for unscrupulous employers to protect employees, eliminate duplicative steps, implement a comprehensive information strategy and review employer training obligations (Evans, C. 2008c). This is part of a broader reform package designed to strengthen the integrity of working visa arrangements, which includes the establishment of a departmental working group to develop a long term reform package (Australian Government 2008b). A discussion paper detailing proposed changes to skilled migration legislation has recently been released for comment by stakeholders and it is expected that changes to the legislation will be presented to parliament in September 2008 (Department of Immigration and Citizenship 2008). 
In April 2008, the Government announced a further review of the temporary skilled migration program. This review is broader than and complementary to that of the External Reference Group. It is headed by Australian Industrial Relations Commissioner Barbara Deegan and is examining the integrity of the program; including minimum wage and salary levels and English language requirements. The review will report periodically to the Minister and the Deputy Prime Minister with a final report to be presented by 1 October 2008 (Evans, C. 2008b). Adjacent to the Deegan Review, a Skilled Migration Consultative Panel has been established to provide advice on issues referred to it by Barbara Deegan and the Minister for Immigration and Citizenship, and to provide informed feedback on reform proposals (Evans, C. 2008d). 
With respect to the specific concerns of the Red Meat Industry, similar classification issues were raised in last year’s review of burdens on primary sector businesses. The Commission reiterates its finding from that review that the extent to which employers are unable to access workers through the 457 visa program due to the classification of skills is a matter for immigration policy and consultation between the Department of Immigration and Citizenship and the relevant employers (PC 2007a).
Jurisdictional inconsistencies in the recognition of skills and training

Two major national retailers, Coles Group and Woolworths, raised concerns about inconsistencies across jurisdictions in training competency requirements for staff working with and selling liquor. Each state has different requirements for Responsible Service of Alcohol (RSA) training and, with the exception of Western Australia, will not recognise RSA training that is completed in another state. This imposes a barrier to the transferability of staff between stores in different states since staff must be retrained to work in another state. This is a particular concern in relation to stores located near state and territory borders.

Team members who work in stores near state borders for example Albury and Wodonga, are required to complete RSA training in both NSW and Victoria. (Coles Group, sub.17, p. 4)

The Motor Trades Association of Australia (MTAA) also has concerns about recognition of skills and competencies across jurisdictions. Currently motor mechanics/repairers must be licensed only in New South Wales and Western Australia. The lack of a consistent national approach is restricting the movement of trained and competent unlicensed tradespeople to those jurisdictions with a formal licence requirement.

Should a motor vehicle mechanic from another state wish to move to New South Wales or Western Australia they may experience significant difficulty having their qualifications recognised. (sub. 6, p. 4)

Assessment

COAG has been implementing a National Action Plan for addressing skills shortages through a consistent approach to apprenticeships, training and skills recognition. This was agreed to in February 2006. It has included working towards the effective implementation of full mutual recognition of skills/qualifications across Australia.

New arrangements for the recognition of occupational licences for priority skills shortage trades, including motor mechanics, came into effect in February 2007. Additional options for reform are to be presented to COAG in July 2008 and by September 2008 mutual recognition should be implemented for all vocationally trained occupations where licences are required. However, as noted above, only two states currently require mechanics to be licensed and MTAA’s concern relates to difficulties unlicensed tradespeople experience in having their competencies recognised when they move to a state that has a licensing requirement. 

The Commission notes that the COAG National Action Plan also included initiatives directed towards improving the quality, flexibility and portability of skills and training, which included a nationally consistent Statement of Attainment that clearly sets out competencies and skills achieved. Full implementation of this initiative should reduce the barriers to skills mobility.

COAG has also requested the Commission to undertake a further review of the coverage, efficiency and effectiveness of the Mutual Recognition Agreement and Trans-Tasman Mutual Recognition Arrangement.

Similar issues were raised in the Commission’s review of regulatory burdens on the primary sector (PC 2007a). In that review, the Commission found that while reforms were being implemented or considered, progress was slow and a commitment to accelerated implementation was needed. This continues to be the case. 
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Occupational, health and safety and workers’ compensation

Occupational health and safety (OHS) and workers’ compensation are primarily the responsibility of state and territory governments. 

Inconsistencies in occupational health and safety across jurisdictions

There are eight separate state and territory OHS arrangements as well as Australian Government arrangements applying largely to public sector agencies and seafarers. The general objective of these arrangements is to prevent workplace injury, illness and death. 

Many participants, from both the manufacturing sector and distributive trade sectors, raised concerns about inconsistencies in state and territory OHS requirements (for example, MTAA sub. 6, Plastics and Chemicals Industry Association sub. 11, the Red Meat Industry sub. 25, Metcash sub. 5, Woolworths sub. 25, Coles Group sub. 17 and ACCORD Australasia sub. 27). 

Illustrative of these concerns is the following comment by ACCORD Australasia:

Despite ongoing recognition of the need for national uniformity in this important area, manufacturers still encounter significant differences in state-based approaches. This not only imposes an additional compliance burden on businesses, especially those operating sites in a number of states, but presents a barrier to clear understanding of requirements, thereby running counter to the overarching policy goal of strengthening compliance to make Australian workplaces safer. (sub. 27, p. 9)

Some participants have called for a national uniform OHS scheme. For example, the Coles Group said:

Ultimately, the most appropriate manner to achieve efficiencies is to have a national approach and uniformity must be a primary aim. In practical terms a national Regulator is seen as a potential solution. … 

There are many benefits associated with a national uniform approach to OH&S … . One safety regime ensures that accountabilities and work practices do not change irrespective of where employees work within Australia.  … (sub. 17, p. 7)

Similar concerns were raised in the Commission’s review of regulatory burdens on the primary sector (PC 2007a, pp. 102–6). 

Assessment

In 2007, COAG placed OHS on a list of cross-jurisdictional regulatory hot spots and the National OHS Strategy 2002–2012 was agreed to by the Australian Government, state and territory governments, the Australian Chamber of Commerce and Industry and the Australian Council of Trade Unions. 
At its meeting in March 2008, COAG agreed that national harmonisation of OHS laws was a top priority and that its commitment to harmonisation would be reflected in an intergovernmental agreement by May 2008 (COAG 2008a, attachment B). Model legislation would be developed and submitted to the Workplace Relations Ministers Council by September 2009. COAG further agreed that governments should aspire to reduce the five year implementation timeframe for OHS and that it would consider the scope for a reduced implementation timetable at its meeting in July 2008. 

Subsequent to the COAG meeting in March 2008, and to help contribute to the development of model legislation, the Australian Government announced a national OHS review to be chaired by Robin Stewart-Crompton (Gillard 2008). The review panel is to examine OHS legislation in each jurisdiction for the purpose of making recommendations on the ‘optimal structure and content’ of a model OHS Act that is capable of being adopted in all jurisdictions. It is to issue its final report by 30 January 2009. 
At its meeting in July 2008, COAG signed an intergovernmental agreement for OHS reform that formalises the commitment of all governments to adopting model OHS laws (COAG 2008b). A key feature of the intergovernmental agreement is that specified that OHS harmonisation meant national uniformity of the OHS legislative framework (comprising a model OHS Act supported by model OHS regulations and model codes of practice) complemented by a nationally consistent approach to compliance and enforcement. COAG also brought forward the implementation timetable for national uniformity by one year to 2011. 

Inconsistencies in workers’ compensation across jurisdictions

There are eight state and territory workers’ compensation schemes, one Australian Government scheme (the Comcare scheme, primarily applying to employees of existing and former Australian Government public sector agencies and of the ACT Government). There are also a small number of industry-specific schemes (for example, the Australian Government schemes applying to military personnel and seafarers and the New South Wales coal industry scheme). 

Workers’ compensation schemes generally operate as a compulsory, no-fault insurance arrangement. Employers are obliged to pay premiums to a public or private insurer, or otherwise self-insure, to cover their liability for all work-related fatality, injury or illness. Premiums are used to compensate and/or rehabilitate workers with work-related injuries or illnesses, or their dependants in the case of fatalities. Employers can self-insure if they meet certain requirements (for example, in relation to prudential matters, employment size, claims management and OHS). 
Several participants raised concerns about inconsistencies in workers’ compensation schemes, in particular about:
· such matters as employee definition, return to work requirements, different benefit requirements and different reporting requirements (for example, Woolworths sub. 25, Coles Group sub. 17, Metcash sub. 5) and

· problematic aspects of the National Self Insurance Audit Tool, such as its inconsistent interpretation amongst jurisdictions (Woolworths sub. 25 and Coles Group sub. 17).

Illustrative of the concerns is the following comment by Woolworths:
Numerous inconsistencies exist across State, Territory and Commonwealth Workers Compensation Legislation. Woolworths, as a national operator, must comply with each of the regulations in the States and Territories in which it operates, which is costly and time consuming. (sub. 25, p. 5)

Some participants have called for a national workers’ compensation scheme or for greater access to the Comcare scheme — an Australian Government self-insurance scheme for certain employers (for example, Coles Group sub. 17 and Woolworths sub. 25).

Assessment

As the concerns raised apply to all sectors of the economy, the Commission considers that they are best dealt with in 2011 when it reviews economy-wide generic legislation.

That said, it notes that there is a review of the Comcare scheme as well as moratorium on new corporations joining the scheme pending the outcomes of that review (Gillard 2007 and 2008). The review is to consider such matters as:

· whether the Comcare scheme provides appropriate OHS and workers’ compensation coverage for workers employed by self-insurers, and

· why private companies seek self-insurance with Comcare and whether there are alternatives available to address the costs and red tape for employers with operations across jurisdictions having to deal with multiple OHS and workers’ compensation systems. 

The review was to have been completed on 31 July 2008.

Some of the concerns raised by participants are thus likely to be covered in the review of the Comcare scheme. 
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Equal opportunity reporting requirements

The Equal Opportunity for Women in the Workplace Act 1999, requires all non-government organisations with 100 or more employees to develop and implement a workplace program applying to women entering and advancing in their organisation. These organisations must report each year to the Equal Opportunity for Women in the Workplace Agency on the outcomes of their workplace program. In reporting, organisations  must:

· set out a workplace profile

· describe the analysis undertaken to identify any issues for women within the workplace

· describe the actions taken to address priority issues

· evaluate the effectiveness of the actions taken and

· describe the actions the organisation plans to take in the next reporting period to address issues for women in the workplace. 
Organisations that have been assessed as compliant with the Act for at least three consecutive years and which can prove they are taking all reasonable and practical actions to progress equal opportunity for women in the workplace may be eligible to be waived from reporting for a period of up to three years. 

The burden of annual reporting requirements

Metcash expressed concerns about the requirement for reporting under the Act. It noted that:

This is a requirement imposed on companies to submit annual reports to the Federal Government on staff numbers by sex, level in the company, respective female pay rates compared to male employees and also requires details on interventions the business is actively engaging in to raise the level of female participation, particularly at management and executive level. The penalty for failure to report is to be named in Parliament and excluded from participation in tendering for Government contracts. There is no apparent evidence of any benefit from this requirement. Cost to the company: Approximately $10 000. (sub. 5, p. 1)

Metcash recommended that the outcomes of equal employment opportunity reporting be measured and either the need for these reports re-evaluated in the light of the results or actions taken to ensure meaningful benefits ensue from the reporting process (sub. 5, p. 1). 

The Regulation Taskforce (2006) considered concerns about the Act and said that the requirements were no longer justified. It recommended that:

The Australian Government should replace mandatory reporting under the Equal Opportunity for Women in the Workplace Act with voluntary reporting that focuses more broadly on workplace diversity, rather than just the participation of women in the workplace. (recommendation 4.43)
In its response to the report, although the Australian Government did not agree to the recommendation, it recognised that there was scope to reduce the regulatory burden and compliance associated with reporting to the Equal Opportunity for Women in the Workplace Act. The Australian Government decided to change the reporting requirements of Act to reporting every two years rather than annually:

This change will assist in further reducing the compliance burden upon business in line with the purpose of the Taskforce. It will require amendment to the Equal Opportunity for Women in the Workplace Act 1999. (Australian Government 2006, p. 23)

The proposed changes, however, have not as yet come into effect.

Assessment

The Commission notes actions by the Equal Opportunity for Women in the Workplace Agency to lessen the regulatory burden for organisations reporting under the Act. For example, the Agency has introduced step-by-step online packages to assist businesses to complete reports or to apply for waivers. Research undertaken for the Agency has also found that 73 per cent of organisations believed that the Agency was effective in minimising effort involved in reporting each year (EOWWA, pers. comm., 2 June 2008). 

The Commission considers that reducing the frequency of reporting to the Agency from annually to biennially would further ease the compliance burden of businesses subject to the Act. The Australian Government should introduce amendments to the Act to enable biennial reporting as soon as possible. 

response 8.1
The Australian Government should amend the Equal Opportunity for Women in the Workplace Act 1999 to enable biennial reporting by businesses. 
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Customs and excise administration

In Australia, excise duty is payable on locally manufactured petroleum, tobacco and alcohol products (excluding wine, which is subject to the Wine Equalisation Tax). The collection of duties on domestic production is administered by the Australian Taxation Office (ATO). 

Where excise equivalent goods are not manufactured in Australia, but instead imported, they are subject to customs duty at the same rate as the excise,
 to ensure that all relevant goods pay the same amount of tax, regardless of their place of manufacture. Customs duty is administered by the Australian Customs Service (Customs). As such, where their product range includes both imported and locally manufactured products, sellers of excise equivalent products may have to deal with both the ATO and Customs. The processes relating to excise equivalent goods under Customs’ control, and their interaction with the ATO are discussed in box 8.1.
Both customs and excise duties are paid on a volumetric basis, that is, the amount payable is calculated based on the quantity (rather than price) of the good in question – for example per litre of petrol, per kilogram of tobacco or per litre of pure alcohol. As such, it is important to monitor the volume of dutiable goods that each manufacturer or wholesaler is liable for. In order to maintain revenue security, both the ATO and Customs issue licences for secure premises, and require reporting and payment of duties on a weekly basis.
 

Do not delete this return as it gives space between the box and what precedes it.
	Box 8.

 SEQ Box \* ARABIC 1
Customs processes for excise equivalent goods

	Customs describes the processes relating to imported excise equivalent goods as:

Customs [maintains] control over imported goods for excise manufacture until they are used for that purpose.  It is at the time of first use in a process of excise manufacture that the goods become subject to the excise legislation and control transfers to the ATO.  

There are several circumstances under which Customs deals with the different forms of excise-equivalent goods (EEG):

· imported in the form in which they will be sold at retail level—Customs control continues until any border risks are assessed, relevant Customs duty and GST is paid and the goods are delivered into home consumption in accordance with an authority to deal given under the Customs Act 1901;  or

· imported in bulk and warehoused
 prior to being mixed, blended and/or repackaged and entered for home consumption or export—Customs control continues from the point of importation until relevant Customs duty and GST is paid and the goods are delivered into home consumption in accordance with an authority to deal given under the Customs Act 1901, or they are exported; or

· imported for use in domestic excise manufacture—Customs control continues until the goods are transferred to the excise regime (ie when they are used in the manufacture of excisable goods).  The owner of the imported goods ‘enters’ them under Customs duty concession arrangements at the time they leave Customs control for use in excise manufacture.

Importers of EEG:

· must declare the importation of imported product to Customs; and 

· report and acquit the transfer of product to the excise system.  
There is a requirement to maintain records and acquit duty liability for each product (imported or locally produced) separately.

Customs compliance activity relates to imported goods until they leave Customs control and does not relate to excise manufacture or the payment of excise duties. Similarly, the ATO’s compliance activities do not apply to imported EEG until they become subject to the excise regime (ie are used in the manufacture of excisable goods).

	Source: Australian Customs Service, sub. DR69, p. 2

	

	


Dual administration

The affected industries regard dual administration of customs and excise duty as an administrative burden. For example, the Distilled Spirits Industry Council of Australia (DSICA) has commented that:

DSICA members are currently covered by the weekly settlement provisions of the customs and excise law, which require weekly accounting and payment for actual sales made each week of all excisable and excise equivalent imported goods.

…Government requirements imposed on this industry sector result in unnecessary duplication of systems and communications with both Customs and the ATO for clearance of goods. … This complexity can only be compounded by having two agencies from which to seek that certainty. (2008, pp. 73–4)
Participants in this study also commented on the regulatory burden that arises under the current system. Metcash submitted that the dual administration ‘… has led to inconsistencies in the treatment of dutiable liquor products and duplicated audit requirements’ (sub. 5, p. 1).

Assessment 
As noted above, the affected industries believe that the involvement of two agencies in the collection of duties causes duplication, and as such they have called for the consolidation of administrative responsibility within a single agency. For example, DSICA stated that: 

… spirits companies would prefer to deal with a single agency for all revenue acquittal and administrative issues. 

The creation of a single entry point for licensing, permissions, reporting, payment and other compliance matters will provide greater efficiency and eliminate the duplication the [excise equivalent goods] industry currently encounters for compliance. (2008, p. 73)

However, there was disagreement as to which agency should take sole responsibility, with Metcash (sub. 5, p. 1) suggesting that Customs should be responsible, while both DSICA (2008) and British American Tobacco Australia (BATA) (sub. 7, p. 2) believed that the ATO was the appropriate agency. However, they both noted that while the ATO should have responsibility for the collection and administration of revenue, Customs should retain responsibility for border management — that is, risk assessment and inspections of cargo in order to identify and intercept any illegal activity — of imported excise equivalent goods. As BATA noted:

… there is another important facet to control of tobacco products in Australia, being the securing of our border from illicit and counterfeit imports which rob BATA of volume and profit and the Australian Government of revenue. This is the area in which our Customs Service excels and we firmly believe that this should be their appropriate area of focus. (sub. 7, p. 2)

The Commission acknowledges the efforts of both Customs and the ATO in working to minimise the compliance burdens on business:
Customs is working with the Australian Taxation Office (ATO) to identify potential options for harmonising reporting and licensing aspects of the EEG and Excise systems, where practicable, while ensuring that Customs is able to maintain control over, and risk assessment of, all imported goods before they are cleared for release into home consumption or into a process of excise manufacture. (Australian customs Service, sub. DR69, p. 1)

Nonetheless, the Commission considers that consolidation of the responsibility for the collection and administration of revenue within a single agency would further reduce regulatory burdens on the affected industries. Given that the core activity of the ATO is the administration and collection of tax, and that excise is by far the larger source of revenue, accounting for 91 per cent of non-GST revenue on excise equivalent goods in 2006-07 (Australian Government 2008a), the ATO could also be responsible for collecting customs duty on excise-equivalent goods. For business, such a move would reduce duplication in account keeping, reporting and communication with government. It would also lead to savings to the Australian Government, as the processing for one company’s receipts would now be handled by one agency, rather than two. Industry bodies have estimated that this change would save the Australian Government $3.1 million (DSICA 2008, p. 73).

As such, the Commission proposes that, following appropriate consideration and assessment by Government, the collection of revenue, the responsibility for amendments, rulings, licences, permissions and fees relating to the administration of excise-equivalent goods should be consolidated within the ATO. Such a change would ensure that the administration resides in one agency — reducing compliance costs from businesses having to deal with two sets of rules, without compromising revenue security. Given the commercial scale of most imports of excise equivalent goods, current collection mechanisms (such as the use of licensed warehouses) could be administered by the ATO. However, if issues arise following the general transfer of authority for administration of customs duty for excise equivalent goods, the precise role of both ATO and Customs could be refined by amendments to the existing inter-agency agreement between the agencies.
Response 8.2
The Australian Government should consider delegating authority for administering customs duty in relation to excise equivalent goods to the Australian Taxation Office. The Australian Customs Service should retain its current border management role in relation to excise equivalent goods.
Weekly reporting

Participants considered that the regulatory burden of dual administration is exacerbated by weekly reporting requirements. BATA noted that, in addition to dealing with two sets of regulation, it is compelled to make payments to two separate bodies on a weekly basis (sub. 7, p. 1). 

Assessment
In light of the concerns stated above regarding the burden arising from weekly reporting of customs and excise duty, the Commission notes that provision was made in the 2007-08 federal budget for small businesses to be allowed to submit customs and excise duty on a monthly basis (Australian Government 2007b). The current government has announced it intends to enact this change, but the legislation is not expected to be introduced to parliament before 2009 (Swan and Bowen 2008). 

The Commission acknowledges that a move from weekly to monthly reporting would entail lost revenue to the government, in the form of foregone interest on the later receipt of payments. In the case of customs and excise duty — which are indexed every six months — a move to monthly payments also expands the ability of companies to shift products (and thus excise liability) to the month before excise rates are indexed, possibly reducing overall government revenue. As Customs noted:
… any increase to the period for settlement of duties for all parties who deal in excisable goods and EEG could introduce a significant new risk to Commonwealth debt management that would require an appropriate compliance response. (sub. DR69, p. 3)
However, a similar situation arises with the payment of the goods and service tax,
 which is levied on a monthly basis for large businesses, with small businesses able to report on their Business Activity Statements (BAS) on a quarterly basis. Although immediate payment of GST receipts would net the government additional revenue, such reporting arrangements were introduced with an aim to curb excessive compliance costs. 

The Commission considers that the reduced compliance burden on all businesses — as well as administrative costs for government — should outweigh revenue considerations, particularly if revenue administration is consolidated within the ATO. As with other areas of taxation, compliance with monthly reporting requirements could be sufficiently monitored through audit processes. 
Response 8.3
The Government’s proposal to allow small businesses to report and pay customs and excise duty on a monthly basis should be extended to all businesses. 

The Commission notes existing calls for further consolidation of customs and excise payments, namely as part of the BAS:

DSICA sees opportunities for these benefits [tax collection via the BAS] to flow to the collection of customs and excise duties, either under the BAS or under a separate arrangement. In particular … there is an opportunity to reduce business compliance costs if duty payments were able to be made on an estimated basis, with periodic reconciliation and acquittal. (DSICA 2008, p. 74) 
While the Commission agrees that further consolidation may be of benefit beyond the responses above — especially if collection of duties using the BAS assists the implementation of a deferral scheme as noted above — the existing complexities and compliance issues with the BAS and GST in general are not insignificant. As such, after monthly payments have been in operation for some time, there should be an examination of the costs and benefits of including excise payments on the BAS, alongside GST payments. 
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Goods and Services Tax
The goods and services tax is a consumption tax levied at 10 per cent of the price of most goods and services within Australia. Businesses collect GST on sales, and pay it to the ATO through their business activity statement, which is submitted on a quarterly basis for small businesses (with a turnover less than $20 million), or a monthly basis for larger businesses. 

Compliance costs, complexities and other concerns

Participants in this review noted the general compliance costs arising from the collection, payment and administration of GST. For example, the Qrtsa — The Retailers Association listed among its regulatory concerns ‘[t]he high cost to business of managing the GST legislation.’(sub. 1, p. 11). Further to this, the MTAA noted the effect of the GST on small businesses:

With the introduction of the GST, small businesses have effectively become taxation collection agents for the Australian Government. This has caused a further burden on small business people as they must take time away from their businesses to complete the required forms and procedures to transfer the GST collected to the Australian Taxation Office. While this has now been accepted by Government as the preferred method of collection of taxation, small business people would prefer it if there was more assistance from Government agencies in the completion of their collection and reporting requirements. One method of doing this would be simplifying the forms and reducing the amount of ‘red tape’ that surrounds taxation reporting requirements. (sub. 6, p. 7)
In addition to the general compliance burden, Woolworths raised concerns about the complexities with the GST system:

The complexities of GST legislation have led to inconsistent interpretation (and hence application) of those laws by the ATO, creating uncertainty and additional costs of compliance. The GST legislation is extremely complex and because it was designed for a paper based transaction environment, it imposes additional costs of compliance on business. In addition, the legislation creates conflict as businesses move to an electronic transaction environment. (sub. 25, p. 6)
Others participants pointed to specific issues arising from exemptions within the GST system. For example, the Pharmacy Guild of Australia believed that the current model of administration for GST-free products led to:  
… unnecessary regulatory burden for pharmacy. … this has been exacerbated by the model which has been applied to collect GST on scheduled products sold in pharmacy which are all GST-free to the public and which comprise approximately 85% of all products distributed through pharmacies. The problem for pharmacy is that these products only become GST-free at the point of retail sale rather than being tax-free all the way through the supply chain.

This means that the pharmacy has to pay the GST on these goods and then claim the tax back as an input credit, which in many cases is a quite substantial sum, from the Tax Office.

Therefore, unlike other small businesses, pharmacies are always in a negative cash-flow situation and this in turn creates a need to lodge monthly Business Activity Statements in order to retrieve the money paid out as soon as possible. (sub. 15, p. 9)

Assessment

It is clear that the burden from GST compliance is an important issue to the sectors under review, especially for small business. However, there has been significant reform and review activity covering GST compliance issues. The ATO itself regularly reviews the compliance requirements under the GST, as part of overall tax compliance, with the objective of making interactions with the ATO ‘easier, cheaper and more personalised’ (ATO 2008, p. 1). Some participants acknowledged such positive steps by the ATO. For example, the National Independent Retailers Association noted that:

… the Australian Taxation Office is taking practical steps to improve their interaction with, and understanding of, small business. … [The ATO] offers excellent support to small business. … [It] has started work, in partnership with COSBOA, on developing better ways of communicating and engaging small business … (sub. 37, p. 6).
Additionally, the Board of Taxation is currently conducting a review of the legal framework for the administration of the GST, with a focus on:

· streamlining and improving the operation of the GST;

· reducing compliance costs; and

· removing anomalies. (Bowen 2008, p. 1)

The Board is also undertaking a scoping study of tax compliance costs facing the small business sector (Board of Taxation 2008). These reviews will provide an opportunity to address GST compliance issue in an economy-wide context. Accordingly, these matters will not be considered as part of this review.
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Transport regulation

Inconsistencies between jurisdictions
Concerns regarding a lack of consistent transport rules across jurisdictions were raised in last year’s primary sector review. Similar concerns were raised again by participants this year.

The Red Meat Industry reiterated views expressed in a submission to last year’s review raising the following three issues:

· Achieving functioning national uniformity in road transport rules including weights.

· Driving time limits and other duties of care, and

· Chain of responsibility laws. (sub. 24, p. 18)

Similarly, Woolworths listed goods transportation and load limit regulations as examples of where inconsistent legislation operates across jurisdictions. Woolworths commented that:

Inconsistencies in regulations between the jurisdictions result in additional compliance burdens and costs for national operators such as Woolworths. These costs are consequently passed on to consumers in the form of higher prices. (sub. 25, p. 3)

Assessment

In last year’s review, the Commission reported that unjustified differences in road transport regulations between jurisdictions are being addressed by the National Transport Commission’s (NTC’s) ongoing development of Performance Based Standards (PBS). 
In regard to the costs imposed on businesses by chain of responsibility and fatigue management rules the Commission reported that these appear to be unavoidable if health and safety objectives are to be served.
The NTC (sub. 21) submitted the following regarding the development of PBS.
Performance Based Standards have been developed as a national alternative to the current system of heavy vehicle regulation. Rather than a ‘one size fits all’ approach, PBS will allow industry additional scope to innovate, resulting in fewer vehicles, safer performance and the least possible effects on roads and bridges. Performance Based Standards provides an improved regulatory system that encourages innovation and provides a better match between vehicles and roads, also setting minimum safety standards for heavy vehicle performance such as rollover risk, braking and the ability to turn in traffic within a defined safe ‘envelope’.

Further, the NTC (sub. 21) advised that PBS is currently operating as an administrative arrangement and draft model legislation is expected late this year. However, jurisdictions have been slow to map the PBS network. 

PBS includes the mapping of a four-level national road network that will determine the access rights of various vehicle, subject to any local operating constraints. The characteristics of vehicles will determine whether they will have a high or low level of network access. The NTC (sub. 21, p. 4) reported:

To date benefits of the PBS network have not been fully realised due to the slow take-up rate among jurisdictions, with most failing to publish PBS networks by the COAG deadline at the end of 2007. As Commonwealth funding levers are not tied to regulatory reform, the lack of anything more than persuasive power and industry pressure limits the effectiveness of the NTC in ensuring this occurs. The role of local government is seen as critical in developing PBS given the national implications for the Scheme and the subsequent positive effects of doing business.

Issues in transport regulation will be examined in more detail as part of the third year in this process, covering social and economic infrastructure services.
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Australian Design Rules

Australian Design Rules (ADRs) are a set of national standards whose objective is:

… to achieve uniform national vehicle standards that apply to new vehicles when they begin to be used in transport in Australia. The ADRs cover vehicle safety, emissions and anti-theft. (DOTARS 2007, p. 7)

They are administered by the Australian Government Department of Infrastructure, Transport, Regional Development and Local Government (the Department) under the Motor Vehicle Standards Act 1989. Both locally manufactured and imported vehicles must comply with the ADRs when they are supplied to the Australian market. Beyond the point of supply, state and territory governments regulate the use of the vehicles through, for example, vehicle registration requirements. 
Undue compliance costs

Concerns have been raised with the Commission about the compliance with ADRs in relation to the manufacture of buses in Australia. For buses, there is a two stage manufacturing process. The chassis of the bus is manufactured first, typically by an overseas firm. The chassis is then imported into Australia and the body of the bus is constructed on top of it by a separate — usually Australian — manufacturer (the ‘body builder’). As such, the exact construction, and detailed information about the chassis, may be outside of the control of the body builder. Given these circumstances, Express Coach Builders were concerned that:

… the body builder (being the ADR Compliance Plate holder for the completed vehicle) is responsible for the ADR Compliance of the entire vehicle. This includes the Bus Chassis (which DoTARS deemed is now a Sub-Assembly of the complete vehicle). This responsibility now requires the body builder to continually monitor and review chassis ADR approval status … and to sort-out all chassis compliance concerns with the chassis manufacturer.

The body builder (typically) has no commercial interest, selection or control over the chassis manufacturer’s product. Yet body builders have experienced situations whereby body builders have expressed concerns on chassis non-compliance issues to the chassis manufacturers, only to be disregarded. (sub. 36, p. 1)

Express Coach Builders also submitted that the degree of this compliance burden (and legal responsibility) for the entire vehicle is compounded when an ADR applicable to the chassis of the vehicle changes after the imported chassis arrives in Australia, but before the completed vehicle is supplied to the Australian market:

When chassis ADR updates now occur, the chassis must either be upgraded or otherwise disposed of as it is no longer suitable for new vehicle construction.

The bus industry (and including bus operators) must now be certain that the bus chassis will in fact meet all current chassis ADR’s at the time of completion of body build  (when the vehicle is plated with its Date of Manufacture). The bus body builder has this prime responsibility. (sub. 36, p. 1)

This situation can lead to significant time and labour costs in acquiring and reporting the relevant information, especially in the case where the local body builder must themselves acquire information from the overseas chassis supplier. In addition to such costs, the potential to have to dispose of already imported chassis can hinder the industry’s ‘longer term scheduling and planning of upcoming work’ (sub. 36, p. 1). 

Assessment

In order to obtain compliance plate approval to certify that their vehicles meet the relevant ADRs, manufacturers must nominate themselves as ‘licensees’ on the Department’s online ‘Road Vehicle Certification System’ (RVCS). In doing so, they assume final responsibility for ensuring that all the relevant ADRs for their vehicle are met at the ‘date of manufacture’ of the finished vehicle (when it is ready for supply to the Australian market). 

Licensees do not necessarily bear the entire compliance burden. In submitting evidence of compliance for ADRs that are specific to the chassis only, they may rely on information in the Bus Chassis Sub-Assembly Registration Number (BC-SARN). The BC-SARN is a plate affixed to the chassis by the supplier that ensures that the body builder is aware of which ADRs the chassis has complied with at the time it is delivered to them. The body builder is then responsible for compliance with the remaining ADRs for the completed vehicle. 

In most cases, the BC-SARN will be all the evidence the Department requires for chassis-specific ADRs. However, there are some circumstances that would require the body builder to submit further information beyond the BC-SARN. First, if in completing the vehicle the body builder makes substantial changes to the chassis such that its specification or design has changed, then the BC-SARN is no longer accurate in regard to the changes and is essentially voided for the affected ADRs.  In this situation, the body builder must establish compliance with the affected ADRs at the date of manufacture themselves (DOTARS 2006, p. 2). Given that the body builder is responsible for making these changes, it is appropriate that they are also responsible for ensuring compliance with the associated ADRs. 

Another situation where further information may be required regarding the chassis is in relation to ‘whole of vehicle standards’ (as opposed to those standards that apply to solely the chassis or solely the body build). Standards relating to vehicle noise are an example of whole of vehicle standards as, while the engine is part of the chassis, how the body is built over that chassis — including for example the positioning of vehicle exhausts — affects noise levels for the completed vehicle. As the objective of the ADRs is to test vehicles at the final point of manufacture, it is appropriate that completed vehicles are tested at this point, rather than relying on information relating to each component at a stage before they are combined.

The Commission acknowledges that the responsibility for compliance with such standards imposes a burden on body builders. However, it appears that such an arrangement is necessary in order to effectively enforce the ADRs. Without such a clear assignment of legal responsibility, such areas of overlap between producers could create confusion or gaps in responsibility. 

A final situation where information on the chassis beyond that in the BC-SARN may be required is if there has been a change in the relevant ADRs in between the time the chassis was imported and when the vehicle has reached the point of final manufacture — that is, where the BC-SARN assesses the chassis against subsequently outdated ADRs. While change in regulations is unavoidable, the resulting transition costs can be ameliorated by effective communication from governments — providing notification of changes to industry and allowing adequate time between the notification and the actual application of the new regulations. The current time between notification and application of ADRs is 18 months for new bus models, and 24 months for existing models (DOTARS 2007, p. 16). 

The Commission notes that the Department has made significant efforts to communicate past changes to ADRs to industry through, among other things:

· consultation with industry as part of the Regulatory Impact Statement process. 

· ongoing consultation with peak industry bodies and an industry working group

· publication on the Federal Register of Legislative Instruments 

· notification through the ‘What’s New’ link on the RVCS website.

The Commission also notes that, given that the Department already has access to licensees’ details through the database, one option for communication of regulatory changes would be through emails providing notification of a new standard, a link to the standard, and the date of application. While this would incur little additional cost to the Department, it would further ensure that the industry is aware of any changes to standards, allowing them to better plan their inventory and production, minimising any burdens from changes to regulation. 
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Regulation of building products 

A concern was raised regarding compliance with building products regulation, as part of a broader concern with the implementation of the Building Code of Australia (BCA). 
The BCA sets out technical requirements for the design and construction of buildings and other structures; it aims to achieve nationally consistent minimum standards for health, safety, amenity and sustainability in buildings. Generally, the BCA only specifies minimum performance requirements, however, where there are health, safety and environmental implications more stringent requirements may be set. 
As the regulation of building and construction is the responsibility of state and territory governments, the BCA itself is not legally binding until state and territory governments enact legislation bringing it into force. Currently all Australian states and territories call up all or part of the BCA. 

The Australian Building Codes Board (ABCB) produces and maintains the BCA under an inter-governmental agreement. The ABCB consists of representatives from the Australian Government, state and territory governments, local government and industry. 

Lack of compliance with building regulations – structural plywood

While no major concern was raised about the practical requirements of building regulations, the Building Products Innovation Council raised a concern about their enforcement, in particular with respect to the use of structural plywood. Without adequate enforcement of regulation, compliance levels can fall and this can reduce the effectiveness of the regulation, potentially imposing unnecessary cost on those who comply by reducing their competitiveness in the marketplace. 
Regulations on structural plywood used in buildings include references to a number of Australian Standards. These standards require structural plywood to have attained certain grades for the strength of the wood’s structure and its bonding, amongst other requirements. The plywood must be branded in a prescribed format to reflect strength grades, the Australian standards which have been met, and the manufacturer’s name or registered mark. Without meeting minimum grades and displaying these markings the plywood cannot be used in the structure of a building, but it can be used for other purposes. 

While the BCA does not prescribe enforcement programs, it does state the types of evidence of compliance that are acceptable. In the Australian standards referenced in the BCA regarding structural plywood, methods for testing compliance are established. 

The use of building materials and their compliance with standards is regulated in a number of ways. Firstly, if the product does not meet the grades specified in the branding on it, the supplier, importer or manufacturer may be in breach of the misleading and deceptive conduct provisions of the Trade Practices Act 1974. This is administered and enforced by the Australian Competition and Consumer Commission (ACCC). 

Second, state and territory governments typically delegate part of their building regulation responsibility to local governments, particularly approvals and inspection of construction. 

Additional assurance can be provided to buyers of structural plywood that it meets the required Australian standards through certification under the Joint Accreditation System of Australia and New Zealand (JAS-ANZ). 

Do not delete this return as it gives space between the box and what precedes it.
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JAS-ANZ certification and accreditation

	It is important to note that the terms certification and accreditation refer to different and specific functions and associated organisations. 

· Certification is verification provided by an independent third party regarding processes, products, systems or persons. Certification can be provided to assure customers that a product meets all the requirements of a given Australian or international standard, often where the properties are not directly observable by the consumer. 

· Accreditation is an endorsement of a third party conformity assessment body’s competence, credibility, independence and integrity in awarding certification. 

JAS-ANZ is the government appointed accreditation body for Australia and New Zealand. It is the organisation which provides accreditation to the conformity assessment bodies which can then certify producers of building materials. 

	Source: JAS-ANZ (2007).

	

	


Producers of certified structural plywood are entitled to display the JAS-ANZ symbol in association with the conformance assessment body’s mark and a statement that certain Australian standards have been met. This additional layer of assurance is valuable as the structural and bonding strength of plywood are not easily observed. 

JAS-ANZ monitors the use of its symbol by accredited conformance assessment bodies. Accredited conformance assessment bodies — those who are accredited to certify producers and products — are assessed every six months when they first become accredited and this can be relaxed to up to two years for organisations with a good record. Furthermore, JAS-ANZ staff members observe accredited conformance assessment bodies as they certify manufacturers, importers and suppliers 2–5 times each year. 

The JAS-ANZ symbol is a registered trademark and therefore may not be replicated by parties who are not accredited and registered with JAS-ANZ. Misuse of the symbol is a breach of intellectual property laws. However, JAS-ANZ does not routinely monitor non-registered organisations due to the large resource requirements. JAS-ANZ relies on their accredited conformance assessment bodies to highlight any misuse of the JAS-ANZ symbol. 

The complaint bought to the attention of the Commission involved the use of non-branded plywood in structural formwork and potential for misleading claims to go unnoticed. 

JAS-ANZ has done a tremendous job as there is no doubt that Australian manufactured materials are amongst the most reliable however, there has been no mandatory requirement that products carry independent accredited product certification.  As mentioned previously, this is very unlike our major trading partners.

This has created a situation where due to the lack of mandatory certification, low cost inferior products with misleading claims of compliance appear to have equal access to the Australian market as Australian products which carry the additional costs of maintaining credible certification. (Building Products Innovation Council, sub. 38, p. 2)

It has been suggested by one participant that JAS-ANZ approved certification (or approved overseas equivalent) be compulsory for all building products where non conformities can have serious consequences. However, as noted by the Building Products Innovation Council, this would be excessive for many building products: 
While BPIC recognises the particular issue for structural plywood, it does not believe that compulsory Certification is an appropriate is an appropriate response for all building products. The is one of context and each case should be considered on its own merits. (Building Products Innovation Council, sub. DR59 p. 1)
Assessment

The regulatory framework for ensuring compliance on the use of structural plywood exists and can be enforced at up to three points in the life of the product: 

1. Manufacturer — through truth in branding and ACCC enforcement

2. Marketing — correct use of JAS-ANZ intellectual property (voluntary product certification)

3. Installation — through use of compliant product and local government inspections. 

If it is established more broadly in the industry that compliance with structural plywood regulation is a problem (that is, that this is not an isolated case) then stronger action needs to take place. This could be in the form of increased penalties for inaccurate product claims, increased inspection rates to increase the chances of detection, or more rigorous inspections at the installation stage to ensure that the products used in structural formwork conform to mandated standards. 

The suggestion by the Building Products Innovation Council to mandate JAS-ANZ certification for structural plywood where it is currently voluntary effectively reduces the number of options for evidence of suitability, from the five currently specified in the BCA to one. Onus would remain on the builder or end user to ensure that product claims are legitimate and that only certified products are used in the structure of the building. Claims would become easier to verify as a central register of JAS-ANZ accredited bodies, processes and personnel exists, however this is a more rigid and restrictive option and could increase business costs. 

Initially, it needs to be determined whether or not compliance needs to be improved. If so, then the ABCB can consider options for inducing higher level of compliance which should include consideration of the three points where enforcement can occur; manufacturing, marketing and installation. 
response 8.4
The Australian Building Codes Board should determine whether compliance programs for standards on structural plywood are currently effective. If not, it should consider the costs and benefits of restricting acceptable forms of evidence of suitability against other options for inducing higher rates of compliance. 
� Some excise equivalent goods are also subject to an ad valorem customs duty, in addition to the excise equivalent amount. As such, some excise equivalent goods may be liable for different total amounts of tax than others.


�Reporting and payment are required for every movement of excise equivalent goods away from licensed premises, however, for practical purposes companies operate on ‘periodic settlement provisions’, which allow them to submit aggregated payments on a weekly basis. 


�NOTE:  Imported goods other than EEG are also warehoused under the Customs warehouse licensing system in order for the owners to defer payment of customs duty until the time goods are delivered into home consumption.


� In 2006-07, the GST constituted 15 per cent of taxation revenue, compared to 9 per cent in the case of customs and excise (Australian Government 2008).


� http://rvcs.dotars.gov.au
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