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About the review
Governments have introduced regulations as one means of producing beneficial economic, social and environmental outcomes, or reducing undesirable outcomes, which would not otherwise occur if left to markets to deliver. Examples include the regulation of the emission of pollutants, occupational health and safety matters, food safety and the provision of product information to consumers. 
Regulations also impose costs. These costs can result in higher prices for consumers or reduced product choice if market opportunities are forgone. Government revenue spent on implementing and administering regulation is unable to be spent on other public goods and services. Profits to business and returns to shareholders can also be reduced due to the costs of compliance and the real wages of workers can be reduced if productivity is adversely affected. 

Some costs may be unnecessary, resulting from regulations that are poorly designed, inconsistent, excessive and/or overlapping. Regulations can, in some cases, be made more efficient, thus reducing costs and producing greater net benefits. 
The Council of Australian Governments (COAG) has recognised that there is a growing burden of regulation — both within and between jurisdictions — and has set out to examine the extent to which the burden on businesses could be removed or reduced. Such reforms have the potential to increase community living standards by improving the efficiency, productivity and competitiveness of the Australian economy. 
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What the Commission has been asked to do

The Commission has been asked to undertake a review of the burdens placed on businesses from Australian Government regulation. The review is being conducted as a series of five annual exercises, each focussing on different sectors of the economy.
The review aims to identify areas where regulation can be improved, consolidated or simplified to achieve its policy objectives more efficiently. The Commission has been asked to identify regulatory and non-regulatory options that will lower costs for industry without compromising the underlying policy objectives. 
The terms of reference specify the following focus areas for each of the five annual reviews: 
· primary industries in 2007 (completed);
· manufacturing and distributive trades in 2008;
· social and economic infrastructure services in 2009;
· business and consumer services in 2010; and
· economy-wide generic regulation and any regulation missed in earlier reviews in 2011.
This year the Commission will report on regulations which mainly affect the manufacturing and the distributive (that is, wholesale and retail) trades sectors. 
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Industries included in the 2008 review

	The business activities that are considered to be within the scope of this year’s review are based on divisions C, F and G of the Australia and New Zealand Standard Industrial Classification (ANZSIC) codes. This includes: 

Division C: Manufacturing

· Food product manufacturing 

· Beverage and tobacco product manufacturing 

· Textile, leather, clothing and footwear manufacturing 

· Wood product manufacturing 

· Pulp, paper and converted paper product manufacturing 

· Printing (including the reproduction of recorded media) 

· Petroleum and coal product manufacturing 

· Basic chemical and chemical product manufacturing 

· Polymer product and rubber product manufacturing 

· Non-metallic mineral product manufacturing 

· Primary metal and metal product manufacturing 

· Fabricated metal product manufacturing 

· Transport equipment manufacturing 

	(continued on next page)
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	Box 1.1
(continued)

	· Machinery and equipment manufacturing 
· Furniture and other manufacturing 
Division F: Wholesale Trade

· Basic material wholesaling 

· Machinery and equipment wholesaling 

· Motor vehicle and motor vehicle parts wholesaling 

· Grocery, liquor and tobacco product wholesaling 

· Other goods wholesaling 

· Commission-based wholesaling 

Division G: Retail Trade

· Motor vehicle and motor vehicle parts retailing 

· Fuel retailing 

· Food retailing 

· Other store-based retailing 

· Non-store retailing and retail commission based buying and/or selling 

	Source: ABS (2006).

	

	


The full terms of reference are set out on pages IV-VI. 
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The regulatory reform context
The Taskforce on Reducing Regulatory Burdens on Business was appointed by the Australian Government in October 2005 to broadly examine regulatory burdens in the Australian economy and to identify practical options for alleviating the compliance burden on business. 
As with this study, the Taskforce was directed to focus on Australian Government regulation, with a remit to also identify burdens arising from the overlap of Australian Government regulations with those of other jurisdictions. 
The Government accepted many of the report’s recommendations in 2006. As a consequence, some regulatory reforms have been undertaken and further reviews have been announced or set in train. The report of the Taskforce forms the foundation of these five ensuing annual reviews. 
COAG’s National Reform Agenda
During 2006–2007, regulatory reform was further advanced when COAG developed and agreed to a National Reform Agenda, which aims to increase Australia’s productivity and workforce participation. This long-term agenda is comprised of three streams: human capital, competition and regulatory reform. 
COAG members also agreed to conduct targeted annual reviews of existing regulation to identify areas where reform would provide significant benefits to business and the community. 
In 2006, COAG agreed to take action to reduce the regulatory burden in ten ‘hot spots’ where cross-jurisdictional overlap and/or unnecessarily burdensome regulatory regimes are impeding economic activity. The initial ten ‘hot spots’ were reaffirmed and have been broadened — to include 27 areas — by the Australian Government at COAG meetings in December 2007 and March 2008. The areas targeted for reform range from rail safety and trade measurement to building regulation and product safety. 
Previous and current reviews concerning regulatory reform

Some industry specific reviews relating to the manufacturing and distributive trades sectors fall within the scope of this review. For example, the recently completed Productivity Commission review of chemicals and plastics regulation. 
The ACCC has reviewed the Horticulture Code of Conduct as part of a wider review of grocery prices, and there are independent reviews of the quarantine system, the textile, clothing and footwear industry, the automotive industry and the national innovation system. In addition, COAG has established the Business Regulation and Competition Working Group to accelerate and broaden the regulatory reduction agenda, and to improve the processes for regulation creation and review. 
The Commission is currently benchmarking regulatory compliance burdens across all jurisdictions in Australia. The initial target area is the compliance cost involved in establishing and running a businesses. The progressive development of the benchmarks will occur in parallel with this review and will extend across all jurisdictions and a wide range of sectors of the economy.

State and territory government reviews

In line with their COAG commitments, state and territory governments are actively undertaking reviews of existing regulation to reduce business compliance costs. 
The Victorian Government has recently undertaken a stocktake of regulation as part of its strategy to reduce the burden and complexity of business regulation in that State (VCEC 2007). In New South Wales, the Independent Pricing and Regulatory Tribunal has undertaken a review to identify areas of significant and unnecessary regulatory burdens on business and provide recommendations to reduce such burdens. Following from this was a review by the Better Regulation Office of shop trading hours which has lead to simplification of this regulation. The Queensland Government Department of Tourism, Regional Development and Industry conducts an annual red tape reduction stocktake. 
Food regulation has been subject to a number of reviews such as that by the Victorian Competition and Efficiency Commission (2008), and the New South Wales manufacturing sector was recently reviewed by the Small Business Regulation Review Taskforce (2006). Other focussed areas of review include small business regulation in New South Wales, tourism, retail and manufacturing in Queensland, and building construction, heavy vehicle road transport, cafes and restaurants, motor vehicle retailing and servicing, wine production and metal manufacturing in South Australia. 

Further detail on the regulation review activity by jurisdiction is contained in appendix B.
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The approach and rationale of this review
A more complete discussion of the approach taken to defining regulation, the costs associated with poor regulation and the limitations of these annual reviews can be found in the report on the first of this series, Annual Review of Regulatory Burdens on Business: Primary Sector (PC 2007a). 
Defining regulation 

‘Regulation’ can be broadly defined to include laws or other government-influenced ‘rules’ that affect or control the way people and businesses behave. It is not limited to legislation and formal regulations, but also includes quasi-regulation and co-regulation.

As the terms of reference for this review refer to Australian Government regulation, the Commission is not examining regulation that is solely the responsibility of state, territory or local governments. Nevertheless, any duplication or overlap of regulatory responsibilities between the Australian Government and other jurisdictions does fall within the terms of reference. This includes circumstances where national agreements exist to coordinate matters that are the responsibility of the states and territories, and matters where Australian Government regulation is inconsistent with international agreements, conventions or standards. 
The cost of poorly designed and implemented regulation

In most cases, regulation will impose costs on some of those affected. An unnecessary burden arises when a given policy objective could be achieved at a lower total cost to those involved. The unnecessary cost can usually be attributed to poorly designed and/or implemented regulation, and can arise from excessive coverage, overlap or inconsistency, overly complex approval and licensing processes, exceedingly prescriptive measures and burdensome reporting.
They can impose unnecessary operational costs, result in lengthy delays to production, change the way things are produced and create uncertainty which affects investment decisions. Importantly, they may impose unnecessary delays and restrictions that inhibit innovation. 
A focus on business impact

The concern of this review is the regulatory burden on businesses, the characteristics of which can vary widely in terms of legal form, size, industry and market orientation. Some regulation that does not directly target the manufacturing sector or the distributive trades sector can also affect businesses in those industries. For example, regulations concerning occupational health and safety, transport, and the environment affect businesses within the scope of this review.

The Commission’s focus on business impact has highlighted issues relating to the cumulative impact of regulation. A business is subject to regulation at a number of stages throughout its establishment, production, marketing and expansion. Each regulation builds on other surrounding regulations. Even where the individual impact is small, the combined burden can be significant. 

Limitations of the review process

The scope of this review and its findings are determined by the terms of reference. Boundaries have been set out which may, in some instances, restrict or limit the scope of the review. 

By focussing only on the manufacturing sector and the distributive trades sector, the potential exists to miss important interactions with other parts of the economy. For example, labour mobility between states is limited by recognition of training qualifications and this has ramifications for manufacturing and retail businesses and can impede the internal mobility of their staff. To overcome this, the review has extended its focus to Australian Government regulations which apply to the parts of the economy that have a major impact on the manufacturing sector and distributive trades sectors. 
The Commission is required, by the terms of reference, to have regard to the underlying policy intent of regulation when proposing options to remove unnecessary burdens on business. This is interpreted to mean that the concern of this review is on the translation of objectives into regulation, not with the objectives themselves. Accordingly, while some comment might be made on objectives when the Commission considers them to be demonstrably inadequate, the Commission is reporting only on the unnecessary costs of regulations required to meet the set policy objectives. 
Allocation of industries within the review 
The allocation to review years and the development of the list of the most significant issues raised by participants is a matter for analysis and judgment. Having conducted a similar review of the primary industries in 2007, the Commission found that defining the scope of the review was vital to the final list of priority areas for regulatory improvement. 

The approach used by the Commission was as follows: 
· A concern or complaint was ruled out of scope if it did not relate to existing regulation which impacts on business and cannot be related to Australian Government regulation or to a national agreement or arrangement. Generally, a matter was also ruled out of scope if it clearly related to the objectives of regulation rather than its business impact.
· Where concerns and complaints were recently reviewed this was taken into account. In situations where other reviews were conducted in industries covered by this review, judgement had to be made about the adequacy of the terms of reference, the independence and make-up of the review body, transparency, consultation and timeliness.
· Where interested parties did not raise any concerns in relation to an area of Australian Government regulation, it was generally taken as prima facie evidence that there was no perceived problems of excess burden.
· On occasion, the Commission has chosen to view narrowly expressed concerns with relatively low impact in a wider context. 

Quantifying impacts

Ideally, the relative importance of each concern raised would be determined by estimating the magnitude of unnecessary costs and potential productivity gains from improvements. The Commission, in its issues paper, asked participants to provide as much information as possible about the costs associated with unnecessary burdens.  
There were significant challenges associated with quantitative approaches to measuring and assessing whether the regulatory burden on businesses was ‘excessive’. Among the key challenges was obtaining relevant data from businesses, ensuring the data were not compromised unduly by selection bias and other measurement errors, and identifying the appropriate benchmark against which the measured burden was assessed. Furthermore, where information about the overall regulatory cost was available it was often impossible to determine the component of costs which were unnecessary in meeting the objectives of the underlying policy.
Qualitative indicators of excessive regulatory burdens 

Due to the substantial difficulties in quantifying regulatory burdens, a largely qualitative approach was taken in determining whether a given regulation was imposing excessive burdens on businesses. Regulations that were developed in line with best practice principles were considered less likely to impose undue burdens on the economy. 

Additional factors indicating the quality of regulation that were considered include adequate assessment at the proposal stage, clarity and consistency with other business requirements, and best practice administration (including information availability, guidance to businesses, reporting requirements, approvals processes, and coordination within and between agencies). 

Detailed consideration of priority areas

All relevant concerns raised by participants were examined by the Commission. The first step was to examine and clarify the relevant regulatory objectives in terms of the underlying economic, social and/or environmental objectives. Where possible, consideration was given to possible alternative regulatory means of meeting those objectives, including analysis of the associated benefits and costs. 
The responses to the concerns — based on an assessment of what further action was required — are broadly categorised as follows:

· unnecessary burden, which can be removed without delay;
· some time should pass before assessing recent changes;
· examine the impacts of or case for making changes; and
· conduct a fundamental policy review.
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Conduct of the study

The Commission received the terms of reference for the five annual reviews in February 2007 and completed the first cycle in November 2007. A circular announcing the commencement of the second annual review was released on 15 January 2008 and advertisements were placed in major newspapers as well as on the Commission’s website. An issues paper was released in early February to assist those preparing submissions which were due by 20 March 2008. A draft report was publically released on 27 June 2008 and submissions on the draft were due by 31 July 2008. 
The Commission has held informal consultations with government agencies and peak industry groups representing the manufacturing and distributive trades sectors throughout the duration of the review. Furthermore, direct consultation with businesses in a wide ranging cross-section of industries involved in the manufacturing and the distributive trades sectors took place. The Commission had the benefit of 41 submissions from businesses, industry groups and government agencies prior to the release of the draft report and a further 33 submissions were received after the draft report was released. Several roundtable discussions were held after the release of the draft report, these were attended by representatives from government agencies and industry. The Commission would like to thank all those who have provided valuable input into this review.
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Structure of the report

The following chapter provides a snapshot of the characteristics of the manufacturing and distributive trades sectors. Chapters 3 to 8 address the concerns raised during consultation with stakeholders and in submissions. Most of the issues raised concern more than one industry and are presented under broad thematic headings relating to the major areas of concern. The appendices contain information regarding the consultation with government agencies, industry and representative bodies undertaken as part of this review, and other recent reviews relevant to the manufacturing and the distributive trades sectors.
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