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Aged care
Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· The aged care industry is characterised by centralised planning processes which result in a heavy regulatory burden on aged care providers in order to maintain the quality of care. Without tackling the underlying policy framework that constrains supply it is unlikely that the regulatory burden can be substantially reduced.
· Recent reviews of the aged care system have called for increased choice for consumers and reduced regulation on aged care providers. Limiting the number of subsidised aged care places and associated price controls impede competition between providers, undermining their capacity to respond to the needs of older people and their incentive and ability to plan for future growth in the industry, driven by the ageing population. To address these issues the government should explore options for:

· relaxing supply constraints in the provision of aged care services
· providing better information to older people and their families so they can make more meaningful comparisons in choosing an aged care service

· removing the regulatory restriction on bonds as a source of funding.

· The regulatory framework is complex and fragmented due to the existence of several programs regulated by numerous government departments across three tiers of government resulting in an unnecessary cost imposition on providers. This should be addressed by the current reviews of the accreditation process and standards, in consultation with relevant state and territory departments. Moreover, there needs to be a clearer delineation of responsibilities between the Department of Health and Ageing and the Aged Care Standards and Accreditation Agency regarding monitoring of provider compliance with accreditation standards.
· The accreditation system has made a positive contribution to the improved standard of care within the industry since its establishment. However, some changes should be made to reduce the regulatory burden on residential aged care providers, including redesigning the accreditation visits program using a risk management approach designed with a greater focus on under-performing residential aged care homes.
· While intended to protect vulnerable and elderly consumers, some existing regulations have shown little concern for minimising compliance costs to providers as well as reducing adverse side effects such as encroaching on the rights of clients and their quality of life. The extensive increase in regulation in recent years does not reflect the high standards of care by the vast majority of providers.
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Aged care industry background

The aged care industry is focused on delivering care to the elderly as the ageing process reduces their ability to care for themselves. The industry is expected to come under increasing pressure in the coming decades as a result of Australia’s ageing population, which is being driven by declining fertility rates and an increase in longevity. In addition to the predicted much larger numbers of people requiring aged care there will also be pressure applied by the increasing diversity of care needs, preferences, and affluence of elderly people.
Since the previous government commenced its aged care reforms in 1996 there have been a number of significant changes to the industry. Some of the key trends highlighted previously by the Commission (PC 2008c) are:

· increasing numbers of older Australians requiring subsidised care — the number of residential and equivalent community care places increased by nearly 52 per cent between 1998 and 2007
· greater reliance on user contributions — their share of total residential care expenditure increased from 22 to 25 per cent between 2003-04 and 2005-06
· increasing emphasis on community care — its share of subsidised places under the Aged Care Act 1997 increased from 2 to 20 per cent between 1995 and 2007

· a greater proportion of residents in high level care — their share increased from 58 to 70 per cent between 1998 and 2007

· a decreasing proportion of smaller residential facilities — the share of facilities with 40 or fewer beds decreased from 53 to 34 per cent between 1998 and 2007

· increasing interest by private for-profit providers — their share of residential care beds increased from around 29 per cent in 1998 to 33 per cent by 2008.

Australian Government expenditure for residential and community aged care has risen over time in response to the ageing population. In 2008-09 it is expected to amount to $9.3 billion, compared to $6.7 billion in 2004-05, and $3.0 billion in 1995-96.
There has been renewed debate about the adequacy of Australia’s aged care system in its current form in response to this rising funding burden and the increasingly diverse care needs and preferences of older Australians. Most recently, the National Health and Hospitals Reform Commission (NHHRC) final report encourages greater competition in aged care and less regulation (NHHRC 2009). Similar recommendations have been made in the past by the Hogan Review (2004) and the more contemporary Commission research paper ‘Trends in Aged Care Services: some implications’ (PC 2008c).
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Overview of aged care regulation
Aged care in Australia is largely regulated by the Australian Government through the Aged Care Act 1997 (the Act). The Act is accompanied by principles that expand on, and/or support the Act. The 22 sets of principles currently in operation are described in detail in the Department of Health and Ageing’s (the Department’s) ‘Report on the Operation of the Aged Care Act 1997, 1 July to 30 June 2008’ (DOHA 2008a).
While focusing on funding arrangements, the Act and associated Aged Care Principles also set out the way the aged care system operates, including the planning and distribution of funded services, approval and responsibilities of service providers, user rights, eligibility for care, quality assurance and accountability. The Act also regulates the prices that aged care providers can charge their clients. The vast majority of clients pay some part of the charges associated with these regulated prices, with the extent of this co-payment depending on means testing by income and assets tests.
The Act covers a number of types of aged care including residential care, community care (Community Aged Care Packages), flexible care (Extended Aged Care at Home, Extended Aged Care at Home – Dementia and Multi-purpose Services), innovative care and transition care. 
The regulation of residential aged care and community care packages is supported by quality assurance and consumer protection measures such as:

· the accreditation of aged care homes by the Aged Care Standards and Accreditation Agency (the Agency)
· building certification requirements

· a Complaints Investigation Scheme (CIS)
· an Aged Care Commissioner

· prudential regulation in relation to accommodation bonds.

According to DOHA (2008c) both residential and community care are funded through government subsidies paid directly to aged care providers on behalf of care recipients. A care recipient can only receive a subsidy if four conditions are met:
· they must be an approved care recipient for the type of care (residential/community, high/low, permanent/respite) they are receiving. This approval is granted by Aged Care Assessment Teams (ACATs) who act as gatekeepers to subsidised care

· their care must be provided by an approved provider
· care must be provided in an allocated place. The number and distribution of places is governed by the ‘needs based planning arrangements’ (box 2.1)

· residential care must also be of a specified quality determined by the accreditation process.
The largest part of the Australian Government’s support for community care is provided outside the Act, through the Home and Community Care (HACC) program with expenditure of $1.1 billion in 2008-09. This program is jointly administered and financed by Commonwealth, state and territory governments under the Home and Community Care Act 1985. The HACC program serves as the mainstay of community care by providing basic maintenance and support services to older people wishing to live independently at home. 
State, territory and local government regulation also impacts on the provision of aged care through regulations covering building planning and design, occupational health and safety, fire safety, food and drug preparation/storage and consumer protection.
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Concerns about regulation of aged care

Aged care providers are concerned with the increase in regulatory burden in recent years driven by an apparent ‘zero risk’ approach by the Department. Recently introduced regulation (such as the strengthening of police check requirements and the reporting of missing residents), as well as the increase in the number of unannounced visits to residential aged care facilities, have been focused on attempting to protect the welfare of residents. But these changes have been made with little apparent concern for minimising the costs of compliance to business or minimising unintended consequences.
In some areas the Department and the Agency have not employed a well-designed risk management approach when determining how stringently or widely to enforce a regulation or standard, preferring a ‘one size fits all’ approach. Such an approach is costly because it not only (appropriately) penalises the poor performers, but it also imposes costs on the vast majority of providers who are adhering to the regulations and meeting or exceeding the standards.
Whole-of-government regulation making processes (including the Regulation Impact Statement or RIS process), if working effectively, should ensure that only regulations that bring a net benefit to the community are introduced (Australian Government 2007a). However, in the area of aged care there is little evidence that these government–mandated processes have imposed sufficient discipline when introducing regulation, to identify and minimise any unnecessary compliance costs as well as any adverse side effects. Even where regulatory action is justified, alternatives that could lessen compliance costs, unintended consequences, and the cumulative burden of regulation appear to have been given little consideration.
Moreover, without additional funding, existing resources must stretch to cover the costs of complying with the new regulations. Meeting regulatory requirements can come at the expense of providing better care as staff are directed to paperwork — a perverse outcome in a regulatory system that is designed to improve the quality of care. The negative consequences of the current regulatory burden was raised by UnitingCare Australia at the recent Senate Inquiry on residential and community aged care in Australia:
The need for regulatory controls is not disputed. We are absolutely committed to a transparent system that ensures that all citizens get the care they need and that all taxpayers can see where their money is going, but our current system of regulation is expensive and cumbersome and has perverse outcomes in terms of quality of life and priorities for staff time and effort. We believe the purpose of a regulatory system should be to support the policy intent of the legislation, protect citizens and ensure accountability. We need clear guidelines both as providers and consumers for identification and management of risks and clear indicators of quality of life. We need a respectful and cooperative working relationship between the department and providers built on a recognition of the negative impacts of regulatory and accreditation and complaint systems that are built on negative determinants. (SCFPA 2009, para. 4.70)
Constraints on the supply of subsidised aged care places
Allocating aged care places to approved providers

By far the most burdensome regulations identified by submissions from the aged care sector were the quantity and price restrictions associated with the planning and allocation system. As the Commission said in a recent research paper:

These restrictions combine to limit the scope of effective competition between providers, weaken incentives for innovation and delivery, distort investment decision making, and risk the long-term sustainability of aged care services. (PC 2008c, p. 85)
The Australian Government regulation of aged care extends to controlling the supply of subsidised aged care places through the needs-based planning framework (box 2.1). This framework controls the number, composition and location of the subsidised places made available.
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Needs–based planning arrangements

	Each year since 1985, the Australian Government makes available new residential and community care places for allocation in each state and territory. Initially the planning arrangements sought to provide 100 aged care places for every 1000 people aged 70 years or over. Since 2004-05 provision has been expanded and is scheduled to reach 113 aged care places for every 1000 people aged 70 years or over by June 2011.
Initially all 100 places were residential places but over the last twenty years there has been greater emphasis on community care and a re-balancing from low level residential care to high level residential care. Under the current arrangements 25 out of every 113 places are community care places, 44 places are for residential low care and 44 are for residential high care.
Operational aged care provision ratios differ from these planning ratios, largely because of the policy of ‘ageing in place’ (which allows a resident who enters a place for low care to remain in that place if and when he/she comes to need and receive high care). As at 30 June 2008, some 69 per cent of residents in aged care facilities were receiving high level care.
The Government also balances the provision of services between metropolitan, regional, rural and remote areas, as well as between people needing differing levels of care. The Secretary of the Department of Health and Ageing, acting on the advice of the Aged Care Planning Advisory Committees, allocates places to each Aged Care Planning Region within each state and territory.
Following the allocations of new places to regions within each state and territory, the Government conducts an open tender to allocate these places to approved providers that demonstrate they can best meet the aged care needs within a particular planning region. Because of the time required for building approval and construction, providers have two years to make residential places operational. Community care packages tend to become operational sooner after allocation.

For each aged care planning region the Government expects service providers to meet regional targets for supported and concessional residents, based on socio-economic indicators. The lowest regional target ratio is 16 per cent and the highest is 40 per cent. These targets aim to ensure residents who cannot afford to pay for accommodation have equal access to care.
At the same time some aged homes may be approved to offer ‘extra service’ to recipients of residential care. This involves a higher than average standard of accommodation, services and food (but not care). However, approval of ‘extra service’ status must not be granted if it would result in an unreasonable reduction of access for supported, concessional or assisted care recipients. Not more than 15 per cent of places in each state or territory may be approved to be offered as ‘extra service’.

	Source: DOHA (2008a).

	

	


Individual access (or demand) for these places is also controlled, through an assessment of need, based on an evaluation of disability by specialist medical teams (known as Aged Care Assessment Teams or ACATs) that grade people according to the degree of care they require. These teams are jointly funded by the Commonwealth and state/territory governments but managed by the states and territories. 

Catholic Health Australia (sub. 18) claims that aged care in Australia is subject to excessive regulation because of the rationing of aged care places by the Australian Government using its planning and allocation system. As Ergas and Cullen (2006) have said, one of the worst impacts of the current arrangements is that they prevent aged care providers from achieving efficiencies in scale and scope:

Many current providers seem too small to achieve economies of scale and scope; but the restrictions on the number of places makes it difficult for entrants to secure a sufficient number of beds in any locality to themselves achieve scale and scope economies and displace less efficient incumbents. (p. 11) 

Catholic Health Australia suggests that relaxing this barrier to entry would create more competition in the market for aged care services, lessening the reliance on regulation to ensure high quality services.

Assessment

The Australian Government uses these regulatory planning controls in order to contain government spending on aged care. But as the Hogan Review (2004) recognised, such regulation can: 

· impede the extent of competition between aged care providers by making it difficult for new providers to enter the market

· stifle innovation in service design and delivery

· restrict enterprise mix and investment in the sector.

Similar sentiments have recently been expressed by the NHHRC (2008):

There is little incentive for aged care providers to be entrepreneurial and responsive to older people and their families — essentially, they have a ‘captive market’ — and no matter how well they provide care they cannot increase their market share simply by attracting a larger number of older people, as they cannot simply expand existing facilities or open new ones due to restrictions on places. (NHHRC 2008, p. 171)

Constraining the supply of aged care beds by regulation necessitates price controls so that aged care providers do not have the ability to exploit the localised monopoly power that the regulatory restriction on supply creates. As a consequence, price signals are muted and this results in demand/supply mismatches because providers do not respond appropriately to the changing need for places nor the types of places required. 

The biggest downside risk of these price controls is that prices will not be allowed to cover costs, reducing the incentives to invest in aged care. According to Catholic Health Australia this ‘investment strike’ is already occurring:

The [Aged Care] Act creates an environment in which there is no incentive to encourage aged care providers to build new services. We need 100,000 new residential aged care beds in a decade. If we don’t change the regulation to give incentive we face a massive short-fall. (Govorcin 2009) 

One of the unintended consequences of these quantity and price restrictions is that they impede the ability of regulators to improve the quality of aged care, despite the efforts of the Aged Care Standards and Accreditation Agency in raising the quality standard across the sector. As Hogan (2007) said:
With restraints on capacity through bed allocations and little spare capacity anywhere, efforts to impose sanctions that might close down defective facilities are frustrated by the lack of spare places to which residents of delinquent institutions might be transferred. (p. 7)
As can be seen from table 2.1, there is little scope for consumer choice owing to the high occupancy rates (i.e. number of bed days ‘used’ as a percentage of the number of bed days ‘available’) of residential aged care facilities. In practical terms, residential aged care providers have essentially no spare capacity. According to Ergas (2009):

… this means there are usually very few places open in any particular locality … In 2005-06, for example, in a third of the 71 aged-care planning regions there were (on average) fewer than three vacant places each day for every 1000 people aged 70 or over. (p. 31)

Aged care providers are seeking a regulatory framework that allows greater flexibility to respond to consumers and at the same time reduce the reliance on regulation to ensure quality standards are maintained. National Seniors Australia (NSA), a peak consumer body representing Australians aged 50 and over, are also supportive of such changes, provided a regulatory safety net remains in place:

NSA believes in increased competition in the aged care sector and the removal of restrictions on places and price controls [which] may be an effective means in achieving increased competition. NSA sees no reason why providers should not be able to make available as many places as they can, provided there remains in place stringent minimum standards for quality of care. Increased competition can drive quality of care improvements, but NSA believes that a regulatory safety net should remain in place. (sub. DR95, p. 3)
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Occupancy rates for permanent residentsa
Percent (%)
	Year
	NSW
	Vic
	Qld
	SA
	WA
	Tas
	NT
	ACT
	Aust

	2004-05
	96.74
	95.47
	97.50
	98.91
	96.54
	98.16
	97.89
	99.12
	96.81

	2005-06
	97.13
	94.46
	97.43
	98.95
	96.61
	97.03
	98.18
	98.08
	96.63

	2006-07
	95.88
	93.87
	96.21
	98.97
	96.40
	96.76
	96.28
	96.71
	95.79

	2007-08
	95.56
	93.73
	94.90
	98.32
	95.91
	96.01
	95.46
	93.61
	95.25


a(Does not include respite residents. Due to its ‘occasional’ nature, respite care will have a far lower occupancy rate.
Source: ANAO (2009).
One possibility, previously suggested by the Commission, would be to dispense with having ‘dual’ regulatory controls over the number of aged care places — the aged care planning and allocation system and Aged Care Assessment Teams (ACATs). This would involve:

· retaining accreditation of residential aged care homes

· relying on the ACATs as gatekeepers to control entitlements (or demand) for aged care services, while reforming the current ACAT assessment process to remove its pre-disposition to categorise a person based on currently available services rather than actual need
· eliminating needs-based planning arrangements and introducing safety net provisions to ensure sufficient places for those requiring supported or concessional access
 (PC 2008c, p. 86).
The final report of the NHHRC (2009) expressed similar deregulation oriented views:
We recommend that the current restrictions on the numbers of aged care places an approved provider can offer be lifted. This means good aged care providers will be able to take as many people as wish to use their services, and older people will no longer have to accept the only place they can find. Aged care services will compete with each other to attract older people. Older people who are unhappy with their care will find it easier to shift to a different service. (NHHRC 2009, p. 109)

To maintain aged care services in rural and regional areas (on equity grounds), after the (geographical) planning restrictions are eased, there may be a need to provide some further government financial incentives beyond existing measures such as the residential care viability supplement and zero real interest loans. These further incentives could be provided by competitive tender with bids sought on the amount of government subsidy needed for capital and operating costs to provide a service. 

Removing the restrictions on aged care places would mean that sole responsibility for investment in aged care and determining the range and quality of services (above the regulated minimum) would rest with aged care providers. Providers could then provide as many places as they expect they can fill under their forecasts of market conditions.
As a consequence, government funding of aged care must be redirected from the providers to the clients. Hogan (2007) suggests that this could be achieved by issuing vouchers to residents and potential residents for that proportion of the cost of care covered by government:

The recipients and their families might then take the vouchers to aged care facilities to judge the best place in which to secure the appropriate level of care. (p. 7)
Where individuals do not have the capacity to make their own decisions on the choice of provider, such as the very elderly (who have no support available from relatives or other carers) and those with dementia, intervention would be required by ACAT members and geriatricians or state guardianship bodies as appropriate (Hogan Review 2004). 
Hogan (2007) sees this proposed aged care funding arrangement as similar to existing health care arrangements in Australia using the Medicare card:
The Medicare card held by Australian residents provides access to the services of general practitioners, in the first instance, on the initiative of the individual card-holder. The Medicare card is a voucher. The fiscal budget is exposed to the decisions of each individual in the population over whom no direct control is exercised. The Australian Government is exposed to the moral hazards of open access to government funding. What applies to the population as a whole, and to the elderly for access to medical advice, is with-held from the provision of aged care services. (p. 7)
Such a proposal may expose the Government to greater budgetary risk than under the current arrangements — but it would be a similar type of risk to that which already occurs in health care, child care, various welfare payments (such as the Newstart Allowance and Disability Support Pension) and in the near future with higher education in Australia. But this risk could be effectively managed if ACATs had a more rigorous eligibility assessment system than at present (PC 2008c).
Rather than strengthen the current ACAT assessment process, the NHHRC (2008) proposed that the number of people at any time receiving subsidised aged care should be limited to the target ratio for provision:
This would be done by Aged Care Assessment Teams having a maximum number of approvals for care that could be in effect at any one time for people living within an aged care planning region. 

The maximum number of approvals would be calculated on the basis of a target ratio per 1000 older people in the same way as the current planning ratio for aged care places. Where the number of people assessed exceeds the approvals available, the assessment could provide a basis for assigning priority for the next available approval according to assessed need. (p. 172)

Although still a voucher approach, this proposal appears to be little different from the current arrangements. While it may achieve the Australian Government’s objective of reducing budgetary risk by containing government spending on aged care it appears to shift the regulatory burden from a supply cap (the number of aged care places) to a demand cap (the number of ACAT approvals) which also implies that unmet need may arise. 
It is not clear how such an approach would improve competition between providers or the incentives for innovation in design and service delivery within an aged care planning region. It is also doubtful that this proposal would reduce the current distortions in investment decision making for aged care services. There seems little point in removing the restrictions of the number of aged care places if restrictions on the number of ACAT approvals remain in place — since aged care operators’ business decisions will still be constrained by the planning decisions of government. Also fundamentally, it may not reflect the real ‘needs’ for aged care.
This issue was identified by National Seniors Australia, in its response to the NHHRC (2008) interim report:

National Seniors is concerned that the [NHHRC] Commission’s proposal for replacing the restriction on the number of aged care places with a restriction on the number of ACAT approvals may not lead to the desired competition between aged care providers. While this proposal aims to free up the supply of aged care places, it also constrains demand … (NSA 2009, p. 2)
Abolishing the aged care planning and allocation framework would also allow scope to relax price controls. Removing restrictions on the number of aged care places will bring forth greater competition in the aged care market, lessening the need for price controls on charges for the provision of aged care. Price regulation would only need to be maintained where there was a lack of competitive pressure in the market, perhaps in some rural and regional areas. In these circumstances easing price restrictions could be delayed until effective competition was established.
Many of the regulatory burdens in this industry stem from the underlying policy framework that restricts the supply of aged care places and limits the extent to which the price mechanism can signals changes in market conditions to both aged care providers and care recipients. In the Commission’s view, the Government should consider possibilities for relaxing supply constraints in the provision of aged care services as a means of improving the quality and diversity of services and reducing the reliance on regulation and the need for price controls in areas where there is effective competition. Without tackling the underlying policy framework it is unlikely that the regulatory burden in the aged care industry can be substantially reduced.
As COTA National, the national peak policy organisation of the state and territory Councils on the Ageing, remarked:

… deregulating the provision of supply of both community and residential care would create major challenges for the industry and requires careful planning and transition arrangements. However, the future lies in that direction, not in maintaining tight regulation. (COTA National, sub. DR94, p. 5)
Catholic Health Australia had similar concerns:

… the transition from the current highly regulated supply arrangements to a more open system would pose significant risks of disruption to the provision of high quality aged care services if implemented without appropriate staged and transparent transition arrangements … Accordingly, CHA considers that implementation of reform in this direction will need to be accompanied by transparent transition arrangements developed in consultation with aged care providers, including clear sequencing of reforms, timelines and milestones. (CHA, sub. DR98, p. 4)

It is beyond the scope of this review to propose the path that should be taken to free up the supply of aged care places. This should be considered in a broader context, much broader than this review of regulatory burdens on business. But one option that could be considered in any approach to liberalise aged care places is to adopt a staged approach to relaxing controls over the number of places so that there is sufficient lead time to allow service providers to adapt to such a major change. And, as discussed earlier, until there is significant increase in the supply of places, providers will still be able to exploit a degree of localised market power. As a consequence, easing price restrictions should be delayed until effective competition is established. 
A number of options could be adopted to implement such a staged approach. Ergas (2009), for example, has suggested that the removal of supply constraints could start with high-level care, for two reasons:
First, demand for high-level care is likely to increase over time in response to the demographic changes … Liberalising the supply of high-level care places would therefore be consistent with the patterns that would be observed in an effectively competitive market and would facilitate the transition to such a market.

Second, fiscal risk and, more generally, moral hazard are less of a concern in high-level care than in other forms of long-term care. High-level care residential care is not desirable for its own sake, and few individuals would choose to consume high-level care merely because it was available at a subsidised charge. Moreover, to the extent to which there is a concern about fiscal risk, that risk can be managed through the ACAT process. Noting that that process appears to be most effective at the higher levels of impairment. (p. 36)
At the same time, the aged care market would also function more effectively if consumers and/or their representatives had access to adequate information. To fully satisfy consumers’ needs and preferences they need to be fully informed about the service they are purchasing — in terms of quality, prices, access rights and obligations.

On the issue of providing better information to consumers, the Hogan Review (2004) recommended:
… exploring, with consumers and the industry, a star rating system to assist consumers to more readily compare services and to provide incentives for providers to become more competitive in providing quality services. (p. 284)

The Senate, in its inquiry into Quality and Equity in Aged Care, noted Hogan’s recommendation but went further, arguing:
… that the Agency develop a rating system that allows residents and their families to make informed comparisons between different aged care facilities … the rating system should not be limited to a ‘star rating’ but should include easily understood descriptions of a range of attributes, such as type and range of services provided; physical features of homes; staffing arrangements; costs of care; and current accreditation status. (SCARC 2005, p. 42)

The Aged Care Standards and Accreditation Agency website currently provides the most recent ‘site audit’ or ‘review audit’ of each residential aged care home. In addition, the Department has recently established a ‘Sanctions and Notices of Non-Compliance’ website, which provides information about sanctions and notices of non-compliance imposed on, or issued to, approved providers of Commonwealth funded residential aged care services. In response to this new departmental website Catholic Health Australia (2009) commented:
In setting up this new website, the Government has created a league table, but is only sharing negative information with aged care consumers. If we are going to have league tables they should be done properly with balanced information.

The current website does not provide residents, family members, or consumers any detail of the action taken by an aged care service to remedy a sanction. Nor does it show consumers who is providing best practice care.

CHA wants quality indicators or best practice monitoring so that consumers can learn about aged care services that are doing a good job, as well as those that the Department has found need improvement. (CHA 2009)

National Seniors Australia, in its submission to the review of the accreditation process for residential aged care homes currently being undertaken by the Department, also called for more useful information being provided to consumers:

The Department and/or the Agency should make available more specific information to consumers about a facility’s outcomes (as opposed to procedures), including:

· the number and nature of complaints against a facility

· how the facility rates against performance measurements and other facilities

· how the facility performed against performance measurements (rather than whether the facility was merely compliant or not)

· a summary of what consumers said about a facility. (NSA, sub. DR95, attachment, p. 6)
Most recently the NHHRC’s final report said:

We recommend requiring aged care providers to make standardised information on service quality and quality of life publicly available on agedcareaustralia.gov.au, to enable older people and their families to compare aged care providers. (NHHRC 2009, p.22)

Any enhanced information system for consumers would need to take account of the potential impacts on providers and the extent of government involvement. Notwithstanding these issues, there could be some significant benefits in providing consumers with better information to aid making decisions about the relative merits of different service providers. A well-designed quality rating system is likely to increase the sensitivity of consumers to the quality of care. This in turn will lead to more informed decision-making by consumers and generate greater incentives for service providers to increase quality.
Recommendation 2.1
To enable the Australian Government to reduce the burden associated with regulation and price controls, and to improve the quality and diversity of aged care services, it should explore options:

· for relaxing supply constraints in the provision of aged care services

· for allowing consumers’ needs and preferences to be better understood and addressed

· for providing better information to older people and their families so they can make more meaningful comparisons in choosing an aged care service.

Accommodation bonds as a source of capital funding for residential high care places

In residential care there are essentially three types of payments:

· care fees

· living expenses

· accommodation payments (including accommodation bonds). 

Care fees

Payments for care are determined using the Aged Care Funding Instrument (ACFI) (discussed more fully in a later section), which calculates basic care subsidies according to each clients level of need in three care domains (activities of daily living, behaviour supplement, complex health care supplement). This results in a payment to providers of between $0 and $138.11 per day (DOHA 2009a). People in residential aged care may be required to contribute up to $58.96 per day to their care fees on a sliding scale depending on their income. People who receive a full means–tested pension pay nothing toward the cost of their care (DOHA 2009b).

Living expenses

In addition to any care payment, people pay a ‘basic daily fee’ for living expenses. This is fixed at 85 per cent of the single basic aged pension or $33.41 per day for all residents (DOHA 2009b). However in the recent 2009-10 Federal Budget it was announced that the Government will amend the Aged Care Act 1997 to reset the basic daily fee from 85 per cent to 84 per cent of the single age pension base rate, so that the base pension rise (announced in the Budget) is shared between aged care providers and pensioners (Elliot 2009a).

Accommodation payments

The type of accommodation payment a person is required to pay depends on whether they enter low-level care or high-level care. An accommodation bond may be required of people entering low care (or extra service) residential facilities. But people entering ordinary high-level care can only be asked for a daily accommodation charge. The money raised through these capital contributions is intended to be used in the following ways:

· to meet capital works relating to residential care

· to retire debt relating to residential care

· where no capital expenditure is reasonably necessary to comply with the certification principles and meeting accreditation requirements — to improve the quality and range of aged care services (DOHA 2005).

For low care residents most of the bond is repayable on departure subject to a minimum sum, the retention payment, being deducted annually for a maximum period of five years. Providers can, however, continue to earn interest on the full bond amount for the entire period of care. Since 1 July 2004 there has not been a five–year limit on accommodation charges for people in ordinary high–level care.
While the average (mean) length of stay for permanent residents leaving residential care in 2007-08 was 147.8 weeks (170.4 weeks for women and 109.8 weeks for men) — considerably less than five years (or 260 weeks) — the current trend is for residents to remain for longer periods, particularly since the introduction of the ‘ageing in place’ policy (which allows a resident who enters a low-care place to remain in that place if and when he or she comes to need and receive high care). In 2007-08, the distribution of length of stay for existing permanent residents at 30 June 2008 was towards longer periods of stay. Only 7 per cent of permanent residents had been in residential aged care for less than three months, while 19 per cent had been resident for between three months and one year, 52 per cent for one to five years and 21 per cent for five years or more (AIHW 2009).
The regulations do not cap bond amounts. However, providers cannot levy a bond that leaves a resident with assets worth less than a threshold amount — $36 000 as at 20 March 2009 (DOHA 2009b). The average accommodation bond agreed with a new resident in 2007-08 was $188 798. The total value of accommodation bonds held at 30 June 2008 was around $7.7 billion (DOHA, sub. DR96, p. 6).

According to Ergas (2009):

… the level of bonds charged has increased substantially over the years (with the average bond increasing by a factor of five in nominal terms over the period 1996-2006), and the value of many bonds now appears to exceed the replacement cost of a residential place (p. 33)

In 2007-08, more than half of residents who paid accommodation bonds to secure entry to residential aged care paid a bond worth more than $150 000. Some 22 per cent of bonds were worth less than $100 000 and 22 per cent were worth more than $250 000. By comparison, the Australian Department of Health and Ageing estimates the average replacement cost of a residential-care place to be in the order of $150 000. (footnote,  p. 33)
The type of accommodation payment a resident pays for their entry to care depends on the resident’s assessed care need at the time of entry. As long as the resident remains in the same aged care facility, that accommodation payment cannot be changed from one type to another. For example, where a bond-paying resident’s care needs increase from low care to high care the original bond agreement cannot be changed into an accommodation charge agreement. However, if a resident moves from one home to another because the first is unable to provide the higher level care needs, then a new accommodation payment agreement may be negotiated (DOHA 2005). 

Hogan (2007) outlined the complicated nature of the accommodation bond, which delivers value to the liability holder (the aged care provider) distinct from the retention payment mentioned above:

What makes the accommodation bond different from corporate debt is that the owner does not receive interest on it. Thus the entity holding the bond enjoys an income stream which in other markets would accrue to the asset holder. So the net present value of this income stream is an asset in the hands of the liability holder. This may help to understand why the selling price of an aged care facility that accepts accommodation bonds includes a premium which reflects the income stream arising from the value of the bonds, despite their being liabilities. (p. 2)

Accommodation charges are levied on residents in high care provided their assets exceed a certain amount ($91 910.40 as at 20 March 2009). The maximum accommodation charge for people entering high care is currently $23.22 per day for pensioners and $26.88 per day for non-pensioners. For those with assets less than or equal to $91 910.40, the Australian Government pays an accommodation subsidy of up to $26.88 per day (DOHA 2009b). The ACFI classifies a resident as ‘high care’ if they are in any one of the following categories:

· medium or high care needs in activities of daily living

· high behaviour needs

· medium or high complex health care needs (DOHA 2008d).
St. Andrew’s Village Ballina criticised the level of capital funding available to residential aged care providers and proposed that the restriction on accommodation bonds should be removed for high care residents:

I am concerned with regard to capital funding. Both concessional funding amounts and accommodation charge amounts are not enough to allow for capital development to be undertaken … Bonds should [also] be introduced for high care. (sub. 36, p. 3)

Baptist Community Services expressed concern that the regulation preventing accommodation bonds being extended to residential high care places denies residents a choice of payment options. And by forcing high care residents to pay the same accommodation charge, irrespective of the type of accommodation, it results in unfair outcomes for high care residents:

The present system … denies the resident the right of choice. There are some residents for whom payment of an upfront lump sum would be their preferred choice. There are others for whom a weekly charge would be the preferred option. There may be others who would prefer the charge to be against their estate.
Also the present system is unfair for residents. A resident living in a multi–bed ward with a shared ablution area is being charged the same as a resident who has a single room with its own ensuite facility. Surely the charge should reflect the type of accommodation! An example of this unfairness is Warabrook Centre and Kara Centre, roughly five minutes apart in Newcastle. At Kara the majority of residents are in four-bed wards. At Warabrook, all the residents have fully air-conditioned single rooms with ensuites. The accommodation charge for all residents is the same. (sub. DR84, p. 1)
Assessment

The regulatory restriction on the use of accommodation bonds to fund high care facilities changes the way these facilities would otherwise be funded. This can lead to commercial opportunities being missed by aged care providers and limits their capacity to respond to changing market circumstances. 
The Commission recently described a number of problems created by accommodation bonds being available to providers of low and extra service places but not ordinary high care places. These arrangements:

· increase the likelihood of providers having to use the capital made available through low care and extra service accommodation bonds to cross–subsidise the capital requirements of ordinary high care places — putting upward pressure on the level of these bonds

· discriminate against elderly Australians requiring ordinary high care places — by making investment in ordinary high care facilities less attractive than in any other types of aged-care facility (Hogan 2007, p. 2)

· limit the capital funds available to providers of ordinary high care places relative to those available for low care places (notwithstanding the cross-subsidisation described above)

· could result in increased attempts by some providers to facilitate clients entering residential care through low care places, even though some of these people may require a higher level of care

· undermine the long-term viability of the aged care system by making investment in ordinary high care places less attractive to providers, despite those in need increasingly entering residential facilities at the higher end of the care spectrum. (PC 2008c, pp. 75-6)

In addition, Catholic Health Australia say that the current balance of care provision ratios (outlined in box 2.1) combined with the accommodation bond policy, will also create an artificial barrier to meeting the demand for more community care in any future aged care market free of constraints on places — due to their negative effects on the funding of new or rebuilt high care services: 

If care recipients were to be given greater choice, it is likely that a significant number of them, especially at the low care level, would opt to have their care needs met in their own homes for as long as possible, thereby threatening the current supply of low care bonds and the viability of future high care developments. Under the current balance of care ratios, this choice is restricted (with only 22% of aged care places available for community care…)
Hence the current partial application of bonds in residential care also presents a structural impediment to reform … (CHA, sub. DR98, p. 3)
In 2008 the Commission suggested that high care clients should be given the option of paying an accommodation bond (as previously suggested by the Hogan Review 2004):

The equity, efficiency and sustainability of residential care would be improved by placing low care and high care on an equal footing in terms of meeting their capital requirements. This would involve all permanent clients of residential care, subject to a safety net, having the choice of paying either:

· a lump sum bond

· a daily or periodic rental charge (at a level equivalent to the stream of capital available to providers through the bond). (PC 2008c, p. 76)

Consumer groups, such as COTA National are also supportive of bonds (as well as other financial products) as a source of funding for all residential care places to give consumers flexibility regarding payment options:

… there should develop a variety of options as to how users can pay for both contributions to care, and for accommodation. These would include bonds, conventional loans, periodic payments (rents), and deferred charges. Similar levels of consumer protection should apply to all these forms, and there should be requirements as to transparency and comparability of user charges. However there should be no restriction against the use of any of these options. Each may suit particular consumer’s situations and preferences. (COTA National, sub. DR94, p. 7)
Most recently the NHHRC (2009) arrived at a similar position (to the Commission) in its final report as long as the current restriction on the supply of aged care places is removed (as proposed by recommendation 2.1), and this results in sufficient competitive pressure on accommodation options to keep downward pressure on bond prices:

We recommend that consideration be given to permitting accommodation bonds or alternative approaches as options for payment for accommodation for people entering high care, provided that removing regulated limits on the number of places has resulted in sufficient increased competition in supply and price. (NHHRC 2009, p. 22)
Recommendation 2.2
The Australian Government should explore options for removing the regulatory restriction on bonds as a source of funding.
Regulation of ‘extra service’ places
According to DOHA (2008a) some aged care homes may be approved to offer ‘extra service’ to recipients of residential care. The extra service provisions allow aged care residents (both low and high care residents) access to a higher standard of:

· accommodation (room size, furnishings and fittings, temperature control, ensuites and living areas)

· food

· other services (cable television, hairdressing, newspaper delivery).

Aged care homes approved for extra service places charge residents extra fees. The Australian Government sets the maximum fees that residential care providers may charge for extra services, while basic care subsidy payments are reduced by 25 cents for each dollar of extra service income received by the provider.
 In addition:

· providers must first have their prices approved by the Department before they can charge their aged care clients

· any increase in the extra service fee for any place must not exceed 20 percent plus CPI

· providers can only change the prices they charge once every twelve months (DOHA 2005). 
Extra service does not affect the basic care provided to recipients as all residential care providers are required to meet designated care standards for all care recipients. Not more than 15 per cent of places in each state or territory may be approved as extra service. There are also caps on the maximum proportion of places that may be extra service places in a particular region.

Aged and Community Services Australia question the need for the government regulation of extra service places:
The Australian Government regulates this area by setting criteria for granting the (extra service) status and sets regional targets for the level of extra service provision. This regulation works to constrain choice by predetermining the type of extra service a resident might want… It should be dispensed with as a first step in opening up choices for older people. (sub. 38, p. 5)
Assessment

The introduction of ‘extra service’ places has broadened choice for older people seeking residential care, although these places only account for a small share of allocated places on a national basis — around 6.5 per cent in 2008 and well below the 15 per cent cap. Of the total number of places approved for extra service, 10 052 were high care places and 2632 were low care places (DOHA 2008a).
However the national results mask considerable variation at a regional level. According to the Productivity Commission (2008c),in a 2003 consultant’s survey, around one in five providers indicated they would apply for as many extra service places as they could get, if there was no cap in place.
 Indeed, the survey reported that a number of providers had extensive waiting lists at a regional level and that providers’ own market research has indicated that there is a demand for more of these places in some regions. 
More recent consultations with industry suggest the Gold Coast is the only major region in Australia that has demand in excess of the current regional cap. Providers reported that one of the major factors preventing them from entering extra service provision in large numbers is the approval process related to the granting of extra service places and the setting of fees. According to one provider, Baptistcare:
The setting of fees and approval processes are very rigid and can sometimes take up to two years in advance to be established, depending on the allocation and capacity to build the facility, during which time circumstances change, sometimes quite considerably from the initial application. … the provider should be able to offer extra services and negotiate appropriate fees with their residents and their families. (Baptistcare, sub. DR63, p. 3)
In any event, the 15 per cent cap applied in each state and territory seems superfluous, given there are regulations in place preventing the approval of extra service places if they result in an unreasonable reduction of access for supported, concessional or assisted care recipients (box 2.1).
If recommendation 2.1 is implemented, relaxing the supply constraints in the provision of aged care services, there would no longer be any need for a residential care category called ‘extra service’. In a less regulated market, aged care providers would be able to respond to the tastes and preferences of a wide range of consumers. This would result in a mix of residential services characterised by differing standards of accommodation, food and services above the regulated minimum.
In the interim, it is unlikely in most regions that any growth in demand for extra service places (from such a low base) would create problems for those seeking access to standard places. For this reason, the regional quota system for extra service places appears to be unnecessary. Providers of residential care should be allowed to determine the number of extra services places they wish to provide, with the Department adopting a lighter-handed monitoring approach, only intervening where extra service provision is demonstrably reducing access to standard service places for supported, concessional or assisted care recipients.
Recommendation 2.3
Contingent upon the freeing up of supply constraints in the provision of aged care services outlined above in Recommendation 2.1, the Australian Government should abolish the ‘extra service’ residential care category. In the interim, where there appears to be unmet demand for such ‘extra service’ places in a particular region, the Department should consider freeing up the regional cap and adopting a lighter-handed monitoring approach, only intervening where extra service provision is resulting in an unreasonable reduction of access for supported, concessional or assisted care recipients.
Regulation to ensure residents’ safety

While intended to protect vulnerable and aged consumers, some existing regulations have shown little apparent concern for minimising compliance costs to providers, as well as in some specific cases, little apparent concern for encroaching on the rights of clients and their quality of life. Examples of such regulations include the recent strengthening of police checks, reporting of missing residents, the compulsory reporting of assaults and the ramping-up of unannounced visits by the accreditation agency in recent years.
Police checks

Most submissions from aged care providers support the need for police checks on staff and certain volunteers working in aged care homes as a means of protecting resident safety — although some providers questioned the extent to which they achieved their objective of preventing unsuitable people working in aged care given the ‘moment in time’ nature of police checks. 
High staff turnover rates in the aged care industry also make the current arrangements time–consuming and costly (Catholic Health Australia, sub. 18, p. 3). Submissions suggest that the objective of protecting the health and wellbeing of residents could be achieved in a less costly manner. 
Industry association estimates of the annual compliance costs of police checks vary significantly. Aged and Community Services Australia (sub. 38) estimate the current police check arrangements cost industry approximately $5 million per annum. On the other hand, Aged Care Association Australia (sub. DR68) says the industry estimate of the annual cost of police checks is now in excess of $30 million per annum.
At an organisational level, Blue Care, the largest provider of aged care services in Queensland (76 residential facilities, 4200 beds, 5500 staff and 1800 volunteers) estimated the total annual cost of conducting probity checks in terms of fees and staff time is in excess of $418 000 per year for its organisation (UnitingCare Australia, sub. DR70).
Aged and Community Services Australia (sub. 38) view the measure as an ‘unfunded compliance cost’ that provides a disincentive for staff to join the aged care industry and is expensive to implement, particularly when external legal advice is needed to make assessments of whether or not a conviction on a criminal record constitutes a form of assault barring an individual from employment.

Assessment

The aim of the police check requirements is to prevent unsuitable people from working in Australian Government subsidised aged care facilities. Aged care services are required to undertake a police check for staff and certain volunteers (those with unsupervised access) every three years (box 2.2). People with convictions for murder, sexual assault, and serious physical assault where a term of imprisonment has been imposed, are not permitted to provide care or services in either a supervised or unsupervised capacity. 

According to the Department, no Regulation Impact Statement (RIS) was developed prior to police check requirements being implemented from 1 March 2007 (Accountability Amendment Principles 2006 (No. 1)). These amendments were given an exemption from the previous RIS requirements by the Office of Best Practice Regulation (OBPR) because they were assessed as being ‘minor or machinery in nature and did not substantially alter existing arrangements.’ 
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Police check requirements

	In April 2006, the Government announced that aged care providers would be subject to police check requirements for certain staff and volunteers. All approved providers were required to complete a Police Check Declaration form indicating their compliance with the requirements. 

These requirements permitted people with convictions for serious offences to have access to aged care recipients, where they are under supervision. Approved providers were only required to ensure staff members and volunteers who have unsupervised access to care recipients undertake a police check every three years to determine their suitability to provide aged care.

In January 2009, the police check requirements were strengthened by making it mandatory for all staff with unsupervised or supervised access to care recipients to have a police check. The requirements in relation to volunteers did not change.

The recent amendments make clear that trades people who perform work for the approved provider (for example, independent contractors such as plumbers, electricians and delivery people) will not fall within the definition of a staff member.

The matter of who bears the cost of a police check is for negotiation between the approved provider and their staff and volunteers.

	Source: DOHA (2008b).

	

	


In addition, no Regulation Impact Statement (RIS) or assessment of business compliance costs was required for the recent strengthening of the police check requirements under the new best practice regulation requirements (described in chapter nine). The Department undertook a ‘preliminary assessment’ of the regulatory proposal and assessed it as having no/low business compliance costs and no/low impacts on business and individuals or the economy. This preliminary assessment was confirmed with the OBPR which administers the Australian Government’s best practice regulation requirements.

According to the Best Practice Regulation Handbook no further analysis should be carried out in circumstances where proposals will have no or low compliance costs to business:

… compliance costs to business would be low if only a few businesses are affected and the costs are negligible or trivial, for example:

· changes to regulation that are machinery in nature, involving technical changes that will not have an appreciable impact on business and are consistent with existing policy

· there would be a very small initial one-off cost to business and no ongoing costs

· businesses would not need to seek advice about the change from external advisers. (Australian Government 2007a, p. 20)
The recent strengthening of police check regulation has increased compliance costs and these costs are unlikely to be either ‘non-existent’ (i.e. zero) or ‘low’ (i.e. negligible or trivial) because they are not machinery in nature; there are on-going costs associated with new staff obtaining police checks (industry estimates range from $5m to $30m for the overall police check requirements); and external legal advice is sometimes needed to make assessments of whether or not a conviction on a criminal record constitutes a form of assault barring an individual from employment.
Bapistcare were critical of the lack of analysis carried out under the current regulation requirements:

It is our view that the Government’s own impact assessment of the cost was not done properly and the cumulative impact of this requirement was not taken into account. (Baptistcare, sub. DR63, p. 2)

During consultations as part of this review process, most approved providers indicated they, rather than their employees, paid for police checks due to the competitive market for labour. Moreover, following the strengthened requirements, all aged care staff, whether unsupervised or not, and unsupervised volunteers, are required to have a police check and all approved providers must keep records to demonstrate they have met the police check requirements. 
One of the objectives of the new three–tier best practice regulation system, is to identify such proposals and subject them to analysis that would not have been undertaken separately under the previous RIS requirements:

… the Government has mandated a three–tier system for assessing regulation, including:

· limited analysis for proposals that have no or low impacts

· quantification of compliance costs (using the Business Cost Calculator or an approved equivalent) for proposals that will entail medium compliance costs

· in-depth analysis, documented in a Regulation Impact Statement, for all proposals that will have a significant impact on business and individuals or the economy. (Australian Government 2007a, p. 18)
Indeed, the Australian Government developed the Business Cost Calculator (www.finance.gov.au/obpr/bcc/index.html) for this specific purpose, to assist agencies in conducting compliance cost analysis (only), where more in-depth analysis — in the form of a RIS — was seen as unnecessary, given the significance of the impacts. As chapter nine outlines, this tool was used just seven times in 2007–08 for proposals assessed as likely to have medium business compliance costs by the OBPR. The police check regulation could have benefited from the application of this compliance cost tool — because its results could have informed its design and achieved the same objectives with less compliance costs on business.
To lessen the compliance burden on aged care providers (or their staff) Aged and Community Services Australia (sub. 38, p. 4) proposed the introduction of a ‘Working in Aged Care Card’. Its proposal is similar to the ‘Blue Card’ used in Queensland for people working in child–related areas and regulated by the Commission for Children and Young People and Child Guardian. The Blue Card is transferable across all areas and businesses regulated by the Commission. This proposal is supported by a number of providers, aged care associations, and a consumer group (ACAA, sub. DR68; UnitingCare Australia, DR70; IRT, sub. DR71; National Seniors Australia, sub. DR95)

The Department maintains that police checks are transferable between aged care providers so long as police certificates are not more than three years old and they do not record that a person has been convicted of murder or sexual assault, or convicted of and sentenced to imprisonment for any other form of assault. In other words, there is no obligation on aged care providers to request another police check if prospective employees present with an unexpired police certificate with no record of the assault convictions discussed above.

Catholic Health Australia (sub. 18, p. 3) suggest one national system of police checks for people wanting to work in either the aged care or child care sectors. Given the moment in time nature of police checks, it also proposed that a national agency could be responsible for alerting employers between police check renewals (currently every three years) which may impact on a person’s suitability to continue work in the industry. COAG (2009a) are currently developing a nationally consistent approach to working with children and child safe organisations across jurisdictions which is expected to be in place by December 2009. But this approach is more about ensuring consistency between jurisdictions rather than developing a single national agency that facilitates police checks. 

Subsequent to the release of the Commission’s draft report, the Department said:

The Department of Health and Ageing is working with other agencies, such as FaHCSIA to harmonise police check processes to minimise duplication of administrative processes while maintaining standards of care. (DOHA, sub. DR96, p. 2)

The Department should go further and conduct an ‘ex-post’ evaluation of the current safeguards that protect elderly people receiving care, including the police check requirements, to gauge the extent of the compliance costs on business and identify whether these (and any other additional costs) could be reduced without compromising the safety of those people receiving care. It would be important that the aged care industry are consulted and that they are encouraged to provide the Department with their compliance cost estimates and that this evaluation is made public.
As part of this ex–post evaluation of the current safeguards, the Department should consider the establishment and funding of a continually updated database of police clearance certificates for existing and prospective employees in the aged care industry. Given the sensitive information contained in an individual’s criminal record it is important that appropriate care is taken to protect this information against misuse or inappropriate disclosure in any evaluation of the current process (and any less costly alternatives).

To protect the collection and handling of this type of information the Office of the Privacy Commissioner suggests:

… that a Privacy Impact Assessment (PIA) could be conducted as part of the evaluation process to examine the privacy implications arising out of the current police check requirements for aged care staff and volunteers and any proposed changes to that process. (sub. DR55, p. 2)

Assuming any privacy issues can be resolved, a database could facilitate information sharing amongst approved providers and reduce their regulatory burden, since every provider would have (potential) access to all current police clearance certificates, regardless of which provider initially requested any individual police check. A continually updated database would also greatly strengthen the integrity of the police check mechanism in its use to protect resident safety.
Recommendation 2.4
The Department of Health and Ageing should conduct a publicly available evaluation of the current safeguards that protect elderly people receiving care, including the police check requirements, to explore whether the benefits of the existing safety framework could be achieved in a less costly manner.
Reporting of missing residents

Aged care associations were critical of recent amendments to the Accountability Principles 1998 that introduced a requirement for approved providers to notify the Department within 24 hours in the case of unexplained absences of residential care clients where such absence has already been notified to the police (box 2.3).

The reporting of missing residents measure was announced in June 2008 by the Minister for Ageing following recent reports of a number of missing persons from aged care services, including:

· a North Queensland resident died after wandering

· a Canberra resident was found in bushland

· a NSW Central Coast man disappeared for four days, but was found dehydrated and suffering hypothermia and eventually died (Elliot 2008a).

Between 1 January 2009, when the reporting of missing residents requirements came into effect, and 30 June 2009, 374 persons have been notified as missing to the department and police (Department of Health and Ageing, pers. comm., 13 August 2009).
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Notifying the Department when residents are reported missing to police

	From 1 January 2009, under amendments made to the Accountability Principles 1998, approved providers are required to notify the Department if there is an unexplained absence of a care recipient from a residential aged care service and the provider is sufficiently concerned that the police have been notified. After the provider has notified the missing resident’s family and the police it should then notify the Department.

Notification will only be required when the approved provider has decided that a person is unaccountably missing and is sufficiently concerned to notify the police. The notification should be made as soon as practicable and in any case within 24 hours of reporting to police.

The Department’s response to the notification will be to check the approved provider to ascertain whether there is an ongoing risk to residents. For example, further action would not be taken where a ‘missing’ resident turns up, having spent a day with family or friends without having previously advised the provider using available mechanisms. Whereas, if a resident is reported as ‘missing’ without reasonable explanation and it is considered that the approved provider did not have adequate systems and processes in place to prevent the absence, then an investigation would ensue and compliance action may be considered.

	Source: DOHA (2008b).

	

	


Aged Care Association Australia considered notifying the Department to be a poor utilisation of residential facility managers’ time — time which could be more effectively spent finding the missing resident (ACAA sub. DR68). Notification to the Department can result in a series of phone calls between the Department and the residential care provider. According to UnitingCare Australia (sub. DR70, p. 5), ‘DOHA officers make multiple phone calls to facility managers when each incident is reported’. 

In some cases, the initial phone call between the facility and the Department is just the start of much wider investigative and review processes. Aged and Community Care Victoria described the interplay that can occur when a resident goes missing from a residential aged care facility in the following terms:

The example of a resident who goes missing now requires notification to the Commonwealth Department of Health and Ageing as well as the Victorian Police. Not only will the compliance area of the department commence its own investigation which could lead to a notice of required action (e.g. to remedy a security deficit), or a sanction (effectively a punitive measure), but these matters are frequently referred to the Aged Care Standards and Accreditation Agency who may in turn undertake a partial or full review of the nursing home or hostel. (sub. 34, pp. 4-5)

Assessment

According to the Department, no Regulation Impact Statement (RIS) or assessment of business compliance costs was required for the recent amendments to the Accountability Principles 1998. The Department undertook a ‘preliminary assessment’ of the regulatory proposal and assessed it as having no/low business compliance costs and no/low impacts on business and individuals or the economy. This preliminary assessment was confirmed with the Office of Best Practice Regulation (OBPR) which administers the Australian Government’s best practice regulation requirements.

DOHA (2008b) says direct notification to the Department will enable it to determine whether appropriate action has been taken by the approved provider in respect of the missing resident and whether there are adequate systems and processes in place to ensure other residents’ safety (box 2.3).

While the police will be focused on the welfare of the missing resident, the Department has a wider objective, not only the safety of the missing resident but also the safety of other current and future residents. From this perspective, it is appropriate that the Department is notified so it can be informed about any general security issues within a particular aged care facility. 

The requirement for the Department to be informed within 24 hours after the provider reports each absence to the police seems excessive. Subsequent to the release of the Commission’s draft report, the Department said:

Routine and timely reporting to the Department about missing residents allows the Department to undertake a real time risk assessment in respect of whether a home may have systemic defects that allow residents to go missing. In a number of situations, an immediate visit by investigators has identified situations at a home that has or could impact on the residents’ safety. (sub. DR96, p. 7)

At the same time, it would be less burdensome on providers if they were required to report incidents of missing residents (notified to the police) within a longer time interval. This would address the industry’s concern that the initial focus should be on resolving the immediate problem (i.e. the missing resident), with any systemic problems to be dealt with once the initial emergency has passed (ACAA, sub. DR68). When the safety of the missing resident is of most importance to the Department the residential aged care facility should not be overloaded with issues that could be dealt with later — more time should be given to allow residential aged care facilities to report missing residents.

The Department should also adopt a more risk managed or tiered approach, by allowing different reporting time periods that would depend on a provider’s record on missing residents. This would mean that residential aged care facilities that are prone to residents going missing would have a greater reporting burden than those that are not prone to missing residents. In this way the Department could still achieve its objective of protecting resident safety, but at less cost to all residential aged care facilities in terms of compliance reporting. 

Recommendation 2.5
The Australian Government should amend the missing resident reporting requirements in the Accountability Principles 1998. It should allow a longer time period for providers to report missing residents to the Department. It should also adopt a more risk managed or tiered approach, by allowing different reporting time periods based on a provider’s record on missing residents. This recommendation would not impact on the reporting of missing residents to police services by providers.

Compulsory reporting of assaults

Some aged care providers have questioned the need to report all allegations or suspicions of resident physical abuse to both the police and the Department. Catholic Health Australia expresses the view that the reporting requirements to the Department are redundant:

The current requirements to report all allegations and suspicions of assault to the Department as well as the police is burdensome and serves no useful purpose. As the Department’s Guidelines acknowledge, investigation of incidents of alleged assault is the responsibility of the police. (sub. 18, p. 3) 

Aged and Community Services Australia state the new requirements have led to some providers developing new reporting systems, with one service provider estimating the establishment cost (including policy development and staff training) at $27 000 (sub. 38). Aged and Community Services Australia goes further suggesting this regulation erodes the civil liberties of residents who may not consent to the reporting of the event:

Aged care providers are legislatively required to report cases of abuse, which could be resident to resident or familial, regardless of whether or not the person who has been abused consents to this occurring … This Government policy denies an older person living in residential care the basic right to decide for themselves whether they wish to report the event and have any further action taken. Prior to this requirement abuse would be reported to the Police where the older person elected to do so. This approach protected the rights of the older person. (sub. 38, pp. 4-5)
Assessment

Since 1 July 2007 all Australian Government subsidised aged care homes must report incidents or allegations of sexual assault or serious physical assault. ‘Reportable assault’ is defined as unlawful sexual contact or unreasonable use of force that is inflicted upon a person receiving residential aged care. 

According to the Department, no RIS was developed prior to the compulsory reporting of sexual and serious physical assaults being implemented by the Aged Care Amendment (Security and Protection) Act 2007. Advice provided by the Office of Regulation Review (now the OBPR) indicated that a RIS was not required as the amendments ‘are of a minor or machinery nature and do not substantially alter existing arrangements.’

Under the amendments to the Aged Care Act 1997, aged care providers are required to:

· report to the police and the Department within 24 hours incidents involving alleged or suspected reportable assaults

· take reasonable measures to ensure staff members report any suspicions or allegations of reportable assaults to the Approved Provider

· take steps to protect the security of residents in the facility

· take reasonable steps to protect the identity of any person who lodges a report

· keep consolidated records of all incidents involving allegations or suspicions of reportable assaults. (DOHA 2008a, p. 55)
Approved providers have the discretion not to report allegations or suspicions of reportable assaults where the resident concerned (i.e. the alleged perpetrator) has been assessed as suffering from a cognitive or mental health impairment. In such cases, there is a requirement for the provider to put in place and document within 24 hours arrangements for the management of the behaviour of the resident who had, or was alleged to have, committed the otherwise reportable assault. Catholic Health Australia would like this discretion for all cases of reportable assaults:
As is the case for assaults involving residents with assessed cognitive or mental health impairment, it would be more efficient to rely on the Accreditation Agency’s processes to ensure that each home has systems in place and has taken appropriate corrective action. (CHA, sub. DR98, p. 9)
In 2007-08, the Department received notification of 925 alleged reportable assaults. Of those, 725 were recorded as alleged unreasonable use of force, and 200 as alleged unlawful sexual contact. It is not clear how many of these allegations resulted in arrests, charges or convictions as this information is not collected by the Department. 
The requirement for the Department to be informed within 24 hours appears to be a necessary pre-condition to protect current and future resident safety given:

· the frailty and vulnerability of clients that are generally in need of guardianship and protection

· the consequences that could arise if alleged assaults continued for any length of time. 

While it would be less burdensome on providers if they were required to report assault allegations to the Department within a longer time interval, or have the discretion not to report assaults at all as proposed by Catholic Health Australia, it is unlikely that the Department could meaningfully achieve its objective of protecting resident safety. If a longer time interval for reporting were to occur the risk of on-going detriment to residents would still be present. 

Mandatory reporting raises several ethical issues. It is recognised that the current requirements may lead to the erosion of individual rights for some elderly individuals when deciding whether or not to pursue such matters. However, the particular circumstances of residential accommodation of the type provided in aged care homes warrants other considerations to be taken into account. Highly dependent residents may feel intimidated or unable to pursue the matters on their own behalf. Also, failure to report such abuse may increase the risk for other residents. 

Unannounced visits

In the 2006 Budget, the Australian Government introduced a policy which requires that each aged care home receives at least one unannounced visit each year. The Aged Care Standards and Accreditation Agency (the Agency) uses this requirement as one of its performance targets. Agency performance is also assessed against the more general target of maintaining an average visiting schedule of 1.75 visits per home per year — the Agency exceeded this in 2007-08 with an average of 1.84 visits per home. The Agency has a national program of visits (both announced and unannounced) to ensure these targets are met (box 2.4).
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Visits to residential aged care facilities by the Agency

	According to the Aged Care Standards and Accreditation Agency there are three types of visits undertaken, of which two involve unannounced visits:

· support contacts – are announced or unannounced contacts between the Agency and an aged care home for the purpose of:

· ensuring compliance with the accreditation standards and other responsibilities under the Aged Care Act 1997
· assisting the home to undertake continuous improvement

· identifying whether there is a need for a review audit

· providing additional information or education.

· site audits – are assessments of the quality of care provided by homes against all 44 expected outcomes of the accreditation standards. The assessment team reviews documents interviews staff, residents, relatives and other people, and observes the practices of the home. A site audit is scheduled after a provider applies for a further period of accreditation. There are no unannounced site audits.

· review audits – are similar to site audits but occur when there are concerns about a home’s compliance with the accreditation standards. A review audit can be announced or unannounced and the Agency may arrange to conduct a review audit of a home on its own initiative, or at the request of the Department, if either the Agency or Department:

· has reason to believe the home is not complying with the accreditation standards

· there has been a change to the home such as a change of ownership or key personnel

· there has been a transfer of allocated places

· there has been a change in the premises of the home

· the home has not complied with arrangements made for support contacts.

	Source: ACSAA (2008).

	

	


Aged and Community Care Victoria is critical of the unannounced visits regime undertaken by the Agency, suggesting that it took senior managers away from important tasks (thus lowering productivity) and was not sufficiently targeted at the poorest performers within the industry:

To think that an assessor can simply arrive on the doorstep of a facility and deprive the facility of its manager or key personnel who are undertaking other important scheduled roles is unnecessarily burdensome.

These unannounced visits are not just conducted on facilities where there has been an established pattern of complaints, non-compliance or previous failure to meet standards ... [they are] out of proportion to the overall risk of substandard care. (sub. 34, p. 9)

Illawarra Retirement Trust (IRT) see unannounced visits as ‘inefficient and not effective for services that have a sound track record’ (sub. DR71, p. 4). At the same time it encouraged the Department and the Agency to have a common understanding of the risk management approach:

IRT has several examples of unannounced visits that have occurred within six weeks either side of a full 3 year scheduled review. In all circumstances, there has been continuing full compliance with [the] 44 outcomes.

It is important that there is a common understanding of what Department of Health and Ageing and the Agency believes a ‘risk management approach’ is, and some transparency regarding the method of prioritisation [of] risk. In particular, risks having a real or potential impact on the safety and well-being of residents should be prioritised over technical administrative ‘breaches’. (IRT, sub. DR71, p. 4)

COTA National, the peak policy organisation of the state and territory Councils on the Ageing, also raised concerns with the burdens unannounced visits place on residential aged care providers:

COTA … recognises that unannounced visits can create major issues for providers that have nothing to do with compliance standards. For example, providers having to cancel staff training and indeed resident activities, recall managers from important commitments, and similar, due to unannounced visits. (COTA National, sub. DR94, attachment 2, p. 8)

Assessment

In 2007-08 the Agency conducted:

· 4731 support contacts, of which 3056 were unannounced

· 426 site audits

· 87 review audits, of which 49 were unannounced and 22 were at the request of the Department.

In addition, the Department conducted 3127 visits in 2007-08, which included 1145 unannounced visits. These visits were undertaken under the Aged Care Complaints Investigation Scheme (CIS) which commenced operation on 1 May 2007 (discussed later in the chapter).
In March 2008, the Minister announced that in 2008-09 the Agency will undertake 7000 visits to Australian Government funded aged homes which will be a combination of announced and unannounced visits (Elliot 2008a). This equates to around 2.5 visits per home per year. As table 2.2 demonstrates, the unannounced visit program has been on a strong upward trend since 1999-00.
Table 2.
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Number of unannounced visits undertaken by the Agencya
	Year
	Number of unannounced visits

	1999-00
	107

	2000-01
	360

	2001-02
	449

	2002-03
	242

	2003-04
	553

	2004-05
	563

	2005-06
	914

	2006-07
	3627

	2007-08
	3105


a(Unannounced visits can either be support contacts or review audits.
Source: ACSAA Annual Reports (various years) and SCARC (2005).
From the Department’s perspective, one unannounced visit per annum is the baseline that all homes must be subject to, and any visits beyond this (either announced or unannounced) will be subject to the discretion of the Agency taking into account the homes previous accreditation, compliance and complaints history (DOHA, sub. DR96). In other words, the Agency’s risk management approach does not extend to consideration of whether one mandatory unannounced visit for a particular provider is, in some cases, unwarranted.
Subsequent to the release of the Commission’s draft report, the Agency outlined its risk management approach:

The first level of this risk management approach involves site visits, in the form of announced support contacts and unannounced support contacts designed to assess a home’s performance against the standards. In doing so, such site visits ascertain whether a home’s performance has changed since earlier visits. Site visits are part of the strategy that serves to identify those providers that are the industry’s poorest performers.

The second level of the risk management approach is to review the information the Agency has obtained about the home including the performance of the home prior to the visit and determine which areas of its activities will be the focus of the visit.

An accreditation scheme that has a targeted visit program based on a combination of assessed risk (based on information including that provided by the approved provider) coupled with random visits, will give better assurance that the accreditation body has an accurate view of the status of the home. (ACSAA, sub. DR65, p. 7)

If targeted appropriately, unannounced visits can be a useful tool to promote and maintain a high quality of care and accommodation in the residential aged care sector and protect the health and wellbeing of residents. Unannounced visits focused on under-performing homes create the right incentives for poorly performing aged care providers to improve their quality standard (or face sanction by the Department). However, if they apply across the sector irrespective of performance they will not be the most cost-effective or efficient way of improving the health and well-being of residents in under–performing homes. 
This is not to say that unannounced visits do not have an important role in ensuring compliance with the accreditation standards. However, the challenge for the Agency is to optimise the level of such visits and also the balance between ‘targeted’ and ‘random’ unannounced visits across the industry in a way that achieves the necessary compliance without burdening the vast majority of compliant providers with unnecessary visits. 
In the Commission’s assessment, while both random and targeted unannounced visits should be a part of the visits program, the focus should be on targeted visits. Only facilities that meet certain risk profile parameters should be subject to targeted unannounced visits. And to reduce the burden on providers, only a further small proportion of facilities should be subject to random unannounced visits.
According to the Agency such unannounced visits are normally one or two days in duration and in rare cases can extend beyond two days:

… under the current arrangements most homes receive one unannounced visit each year and the duration is variable based on the purpose of the visit. Most two team member visits are concluded in a day. It would be extremely rare for an unannounced visit to extend beyond two days. (ACSAA, sub. DR65, p. 3)

There does not appear to be a widespread problem of sub-standard care in the aged care industry. According to the Agency (2008):

Of the homes accredited as at 30 June 2008, 1.6 per cent were identified as having some non-compliance. (p. 26)

It is regrettable that the relatively few incidents of poor care are portrayed in the media and by interest groups as a proxy for the industry more broadly. A review of the most recent site audit or review audit decisions taken prior to 31 December 2006 showed that 92 per cent of homes were assessed as complying with all 44 expected outcomes to the accreditation standards. A further five per cent of homes had only one or two non-compliant expected outcomes, and these were quickly rectified. (pp. 2-3)
From the evidence provided it would appear that the standard of care across the industry is excellent — 98.4 per cent of providers are compliant with the government’s own accreditation standards (ACSAA 2008, p. 26). But as the Agency says, this figure is a point in time figure, so it is also important to recognise that in any year around 10 per cent of homes will have identified non–compliance (ACSAA, sub. DR65). However, as quoted above, in most cases this non–compliance is quickly addressed and does not normally result in revocation of accreditation or a reduction in the period of accreditation. As at 30 June 2008, 92.3 per cent of aged care homes were accredited for three years — the maximum accreditation period available.
The level of problems raised in 2007-08 did not point to the need for increasing the number of Agency visits to 7000 in 2008-09, particularly given the increased burden on the industry that this entails. Indeed, if the Agency’s current risk management approach had a greater focus on under–performing homes, using a more targeted approach, it is likely that the overall number of visits could have been reduced, while potentially improving resident–focused care.
The Agency appears to be supportive of a less visit–focused approach to monitoring provider compliance with the accreditation standards:

… having approved providers reporting data to the Agency has the potential to reshape the current visit–centric processes … Such reporting could include corporate information and clinical and lifestyle indicators that would inform the Agency’s case management. It is understood that most approved providers already collect such information for their own purposes. (ACSAA, sub. DR65, p. 3)

Subsequent to the release of the Commission’s draft report, the Department signalled that it will give consideration to what changes are required to the visits program as part of the broader review of the accreditation process currently underway (DOHA, sub. DR96).
Recommendation 2.6
The Australian Government should review the Aged Care Standards and Accreditation Agency visits program to residential aged care facilities including the associated visit performance targets. The review should consider whether the visits program would benefit from a risk management approach designed with a greater focus on under-performing homes using a more targeted approach, that could achieve the same objectives (of ensuring compliance with accreditation standards) with less visits imposed on residential aged care providers overall. 
Financial reporting regulation

Reporting of prudential requirements

Aged and Community Services Australia is critical of the reporting requirements associated with accommodation bond prudential arrangements set out in the Aged Care Act 1997 and the User Rights Principles 1997:

The cost of reporting on accommodation bonds by one service has been estimated at $10 712 … this may not seem onerous if viewed in isolation but the sum total of such requirements is a significant financial and resource impost on aged care providers. Streamlining of these reporting requirements would reduce this compliance cost. (sub. 38, p. 4)

Assessment

The principal objective of the prudential requirements is to protect accommodation bonds paid to approved providers by residents of aged care homes. Approved providers must comply with three prudential standards (the liquidity standard, records standard, and the disclosure standard). According to the Explanatory Memorandum for the Aged Care (Bond Security) Bill 2005, to comply with these standards, approved providers holding bonds are required to:

· submit an annual prudential compliance statement to the Department confirming whether the provider can repay liabilities for accommodation bond balances that can be expected to fall due in the following financial year
· give an audited copy of the annual prudential compliance statement to any resident who has a bond held by the provider

· give the resident, or a prospective resident, if requested, the most recent statement of the aged care service’s audited accounts, or if the service is operated as part of a broader organisation – the most recent statement of the audited accounts of the organisation’s aged care component.

According to the Department:

… the Disclosure Standard ensures that residents and prospective residents have access to information about the financial status of any approved provider holding accommodation bonds and their performance in meeting their prudential obligations (sub. DR96, p. 6).
Approved providers reported through their annual prudential compliance statements that they held more than 58 000 bonds with a total value of around $7.7 billion at 30 June 2008. The average holding per approved provider was $7.9 million. The Department issued 17 ‘warning letters’ and one notice of non-compliance to approved providers for prudential non-compliance in 2007-08.

According to DOHA (2008a) the prudential requirements are ‘supplemented’ by the Accommodation Bond Guarantee Scheme (Guarantee Scheme) established under the Aged Care (Bond Security) Act 2006. This scheme guarantees that residents’ accommodation bond balances will be repaid in the event that their provider becomes bankrupt or insolvent and defaults on its refund obligations to residents. Provisions in the accompanying Aged Care (Bond Security) Levy Act 2006 allow the Australian Government to recoup costs it incurs from other providers (to the extent that costs are unable to be recovered from the defaulting approved provider or former approved provider).

The Guarantee Scheme has been triggered three times since its inception. The Department is currently pursuing recovery of the refunded amounts from the defaulting companies. The Government has refunded nearly $20 million to affected residents.
Given the existence of the Guarantee Scheme, which guarantees the refund of accommodation bonds to residents in the event that a provider becomes insolvent, there seems little justification for providers having to make available to care recipients or prospective care recipients information on:

· a statement about whether the provider complied with the prudential standards in the financial year
· an audit opinion on whether the provider has complied with the prudential standards in the relevant financial year

· the most recent statement of the aged care service’s audited accounts. 
According to the Department, even though there is a safety net (i.e. the Guarantee Scheme), there is still a need for residents and prospective residents to be informed about the financial status of an approved provider because it reduces the ‘moral hazard’ created by the Guarantee Scheme:

The Accommodation Bond Guarantee Scheme is intended as a safety net and does not replace the need for approved providers to manage residents’ accommodation bonds in a responsible manner. In this respect, the requirement for disclosure for prospective residents and existing care recipients works to reduce the moral hazard created by the Guarantee Scheme through assisting people to make informed decisions about the security of their bonds. (sub. DR96, p. 4)
Moral hazard can be defined as any undesirable change in behaviour due to the fact of becoming insured. If residents and prospective residents’ bonds were not ‘insured’ (i.e. they did not have the backing of a Guarantee Scheme) then they would have strong incentives to only reside or consider residing with financially prudent providers — which would then encourage or signal to providers that it would be in their own interest to meet their prudential obligations. 
But, under the current arrangements an ‘insured’ resident or prospective resident will not suffer the financial consequences of the decisions they make in regards to the security of their bonds. It therefore appears unlikely that mandatory disclosure to residents and prospective residents (about the financial status of any approved provider and their performance in meeting their prudential obligations) will lead to any significant reduction in moral hazard. Residents and prospective residents would still be able to request such information from the provider if they wished. They can then draw their own conclusions as to the provider’s financial status if this information is subsequently not provided. 

The Department, as the regulator, is the only entity that requires such information to assist it to take action to ensure the Guarantee Scheme is seldom triggered, so as to minimise costs on the remaining aged care providers and also minimise potential disruption to the accommodation arrangements of clients of aged care facilities. 
Removing these disclosure requirements to care recipients or prospective care recipients would not remove the requirement to submit an annual prudential compliance statement to the Department but it would reduce the disclosure burden associated with servicing care recipients and prospective care recipients.
Recommendation 2.7
The Accommodation Bond Guarantee Scheme ensures the refund of accommodation bonds to aged care residents in the event that a provider becomes insolvent. Given this government guarantee to residents, the Australian Government should amend the prudential standards to remove the requirement on aged care providers to disclose to care recipients or prospective care recipients:

· a statement about whether the provider complied with the prudential standards in the financial year

· an audit opinion on whether the provider has complied with the prudential standards in the relevant financial year 

· the most recent statement of the aged care service’s audited accounts.

Conditional Adjustment Payment reporting

Aged and Community Services Australia (sub. 34, p. 4) criticised the reporting requirements associated with the Conditional Adjustment Payment (CAP). Providers must fill out and submit annual notices to the Department between two and four months prior to the actual CAP requirements being lodged (DOHA 2009g).
The specific issue for aged care providers is not the undertaking of the CAP requirements above (although the usefulness of audited general purpose financial reports are discussed in the next section), it is the requirement to lodge separate ‘written notices’ with the Secretary of the Department demonstrating compliance with each of the three requirements. 

Assessment

The CAP was introduced in 2004-05 following a recommendation from the Hogan Review (2004) and is intended to provide an incentive to residential aged care providers to improve their efficiency and productivity by improving corporate governance and financial management practices. 

The amount of CAP payable is calculated as a percentage of the basic subsidy amount payable in respect of a resident. In 2004-05 the CAP percentage was 1.75 per cent. It then rose annually in 1.75 per cent increments to 7.0 per cent in  2007-08 . Consistent with the recommendation of the Hogan Review, which saw the CAP introduced as an interim measure, the Australian Government initially only committed to paying the CAP for four years (2004–2008). However, it provided a further $407.6 million in the 2008-09 Budget to increase the level of the CAP to 8.75 per cent. 

In response to the recent review of the CAP arrangements — which examined its effectiveness at increasing efficiency and the future need for, and level of this assistance — as part of the 2009-10 Budget, the government froze the CAP at 8.75 per cent over the forward estimates to 2012-13.
CAP funding is voluntary and conditional on approved providers complying with the requirements set out in the Residential Care Subsidy Principles 1997. To receive the subsidy the participating approved provider must:

· encourage and offer opportunities for staff training

· prepare, and make available, audited General Purpose Financial Reports (GPFRs) each year to residents, potential residents, their representatives and any person or agency authorised by the Secretary of the Department

· participate in periodic Departmental workforce surveys.
There seems little justification for the Department to separately ask providers whether or not they have offered staff development/training, prepared audited general purpose financial reports (GPFRs), or participated in (departmental) workforce surveys. The Department should be able to glean this information from its own records when it, or its contractor (in the case of the workforce survey), receive the actual responses from providers. For example, if a provider lodges its GPFR with the Department, there is no need for a provider to then also lodge a ‘CAP Annual Notice’ for financial reporting — because the Department has already received the GPFR. The requirements to lodge separate written notices do not appear to provide any useful information to the Department — they are just a compliance burden on providers and should be abolished. 
Recommendation 2.8
The Australian Government should amend the Residential Care Subsidy Principles 1997 to remove requirements on aged care providers to lodge separate written notices with the Secretary of the Department of Health and Ageing demonstrating compliance with Conditional Adjustment Payment reporting.
Audited general purpose financial reports

As discussed above, aged care providers are required to submit audited General Purpose Financial Reports (GPFRs) to maintain their Conditional Adjustment Payment (CAP) funding. Concerns were raised by Grant Thornton Australia (GTA) in relation to the usefulness of such reports in gauging industry performance and also the costs to providers of preparing the information:
The analysis of general purpose financial reports (GPFRs) provides little value to providers as a tool for assessing industry performance or promoting productivity gains through benchmarking. These reports are more appropriate for large publicly listed companies and their preparation is burdensome for aged care providers. (GTA 2008, p.11)
Aged Care Association Australia is of the view:

… that the requirement for the retention of the CAP that a provider undertake GPFRs is inefficient and ineffective and that this requirement should no longer be required of providers … ACAA would contend that the requirement for the retention of the CAP to produce audited general purpose financial reports to be replaced by an annual financial benchmark document which entails the submission of an agreed set of financial details which would allow a comprehensive analysis of the industry’s viability by a reputable third party organisation. (ACAA, sub. DR68, p. 5)
Assessment

The Hogan Review (2004) suggested that an essential ingredient in improving efficiency in the aged care sector is an improvement in the aged care information infrastructure to support policy review and development work. The Review recommended:
… the existing aged care information infrastructure should be substantially expanded, building on the existing expertise within the Australian Institute of Health and Welfare and should include quality and financial performance data. (Hogan Review 2004,  p . 290)

Under the CAP reporting requirements developed in response to the Hogan Review, providers must prepare and submit audited general purpose financial reports for the residential care segment of their business according to Australian accounting standards. 
Grant Thornton Australia suggests that more comprehensive analysis could be undertaken using less resources, by harnessing data already employed by providers to monitor their own performance, and by contracting the work to an agency independent from aged care funding and policy development, such as the Australian Institute of Health and Welfare:
The quality of financial data could be improved by: 

a. Discontinuing the requirement to provide GPFRs and replacing them with Special Purpose Financial Reports. This would facilitate the benchmarking of key service costs and revenue drivers as well as support prudential regulation analysis.

b. Delegation of the responsibility for collating, analysing and publishing results to an agency independent of aged care funding and policy development, such as the Australian Institute of Health and Welfare. (GTA 2008, p.11)

This issue was also raised at a recent Senate Inquiry on residential and community aged care in Australia, which recommended:
… the Department of Health and Ageing review the Audited General Purpose Financial Reports with an aim to identifying any necessary reporting changes to ensure that the information available provides a clear and comparative understanding of provider performance (SCFPA 2009, para. 3.31)
There would appear to be scope for the Department to review the current financial reporting arrangements and explore whether there are any alternative reporting mechanisms that deliver superior outcomes for providers both in terms of industry financial benchmarking and compliance cost.
Recommendation 2.9
The Department of Health and Ageing should review the efficacy of audited general purpose financial reports and consider whether other reporting mechanisms would deliver better outcomes for providers both in terms of comparative financial performance and compliance cost.
Duplicate regulation within and between governments
Duplicate regulatory arrangements are detrimental, not only because they add to compliance costs to aged care providers (for no offsetting benefit to residents), but also because at times they can impose inconsistent requirements on providers. It is important that where duplication or overlap exists and results in an unnecessary cost imposition on providers, Commonwealth and state authorities monitor these areas intently and take coordinated action in the resolution of any issues that arise.

Aged care associations and aged care providers have expressed concern at the number of Australian Government reporting processes and investigations/reviews that may be initiated when incidents occur within residential aged care facilities. In particular, concurrent investigations into non-compliance by the Aged Care Standards and Accreditation Agency (the Agency) and the Department (under the Complaints Investigation Scheme).
Overlapping of responsibilities between the Agency and the Department
Concerns were raised by Aged and Community Care Victoria regarding duplicating responses and doubling-up of investigations into non-compliance when areas of non-compliance have been initially identified by the Agency:

Part of its obligation is to notify the Department of these non-compliances. This can result in the approved provider having to write up and provide two slightly different reports to the two agencies responding to the identified issues. If the areas of non-compliance are significant and result in the sanction process being invoked, then this dual reporting is further extended.
In addition to the … different reporting requirements and on-site visits of the two entities, the facility is also trying to manage the time requirements of implementing remedial actions while also spending substantial time responding to the requirements of the multiple on-site visits. (sub. 34, pp. 7-8)
Assessment

Duplicate or inconsistent regulation increases the costs imposed by governments on aged care providers. As the Hogan Review (2004) made clear: 
It is incumbent on government to ensure that only regulation which is essential to achieve the objectives of the program is imposed on providers. In the first instance, therefore, governments need to ensure that only regulation which is necessary for the achievement of program objectives is imposed on providers (p. 272). 

Overlapping responsibilities between the Agency and the Department could potentially arise because both organisations have responsibilities for monitoring compliance of aged care homes under the Aged Care Act 1997 (the Act). However, it is difficult for the Commission to discern the extent and magnitude of duplication. Arguably, because of a lack of effective communication between the Department, the Agency, and the industry, duplication could be more perception than reality for some providers. Subsequent to the release of the Commission’s draft report, the Agency has noted the problems with this lack of communication and proposed addressing this situation, with the assistance of the Department:
Within the sector and community there is often confusion and sometimes misinformation concerning the objectives of accreditation schemes and particularly in relation to the residential aged care accreditation arrangements. (ACSAA, sub. DR65, p. 1)
The Agency is of the view that the delineation is not well understood by the community and (some) approved providers. The Agency and the Department should develop a strategy to correct this. (ACSAA, sub. DR65, p. 3)
The Department is required to take action when providers of aged care homes are non-compliant with their responsibilities set out in Parts 4.1 (Quality of Care), 4.2 (User Rights) and 4.3 (Accountability) of the Act. This includes taking into account providers’ compliance with the accreditation standards. While the Agency is focused on a provider’s compliance with accreditation standards, the Department’s role is wider, encompassing providers’ responsibilities in matters such as certification, fees and charges and specified care and services. 

The Agency manages the process of accreditation of residential aged care facilities in accordance with the Accreditation Grant Principles 1999. The Agency assesses and monitors aged care facilities against the accreditation standards. Where a facility fails to meet the expected outcomes under the accreditation standards, the Agency may place the facility on a ‘Timetable for Improvement’ within which compliance must be achieved; may recommend to the Department that sanctions be imposed; and/or may decide to vary a facility’s period of accreditation or revoke accreditation (DOHA 2005).
If the Agency identifies a failure by an aged care facility to comply with the accreditation standards and that failure has or may place the safety, health or wellbeing of residents at serious risk, then the Agency must inform the Department immediately in writing, about the failure and any concerns it may have. The Agency may also make recommendations on whether sanctions should be applied. The Department may take action in proportion to the nature and level of non-compliance, including the imposition of sanctions (DOHA 2005).

The Act sets out a series of formal steps the Department may take where non-compliance is identified. These steps can lead to the imposition of sanctions. Different sanctions may be imposed depending on the circumstances of the non-compliance (box 2.5). Sanctions action taken by the Department, having regard to the information required to be taken into account by part 4.4 of the Act (Consequences of non-compliance), may include reports by the Agency or reports by authorised officers of the Department (DOHA 2005).
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What sanctions can be imposed?

	The Secretary of the Department may impose one of the following sanctions in writing:

· revoking or suspending approval as a provider of aged care services

· restricting approval to existing services or places

· restricting funding to existing residents

· revoking or suspending the existing allocation of places

· varying the conditions of approval for allocated places

· prohibiting further allocation of places

· revoking or suspending extra service status

· prohibiting granting of approval for extra service status

· revoking or suspending certification

· prohibiting the charging of accommodation charges/bonds

· requiring payment of grants

· such other sanctions as are specified in the Sanctions Principles.

In 2007-08, the Department took sanction action against 14 approved providers, including the issue of 15 notices of decision to impose sanctions. The Department also issued 75 notices of non-compliance.

Information about current sanctions imposed by the Department is provided on the Department’s website. The site is updated weekly. Information on sanctions which have expired or have been lifted, is listed on an archive site.

	Source: DOHA (2005; 2008a).

	

	


Overlap between the organisations is most likely when departmental authorised officers monitor compliance with accreditation standards in those circumstances where notices of non-compliance or sanctions are contemplated. According to the Department:

Authorised officers may be directed to conduct unannounced visits to an aged care home. These visits are known as ‘spot checks’. On other occasions authorised officers may be directed to conduct a ‘site visit’, which would include notifying the approved provider of the intended visit and agreeing to a mutually acceptable time. (DOHA 2005, p. 15:5)

Once non-compliance with the accreditation standards has been referred to the Department (from the Agency), or the Department unilaterally decides to commence compliance action, it is not clear why there should be any on-going role for the Agency. 

While the Agency and the Department have a protocol regarding actions each organisation takes when non-compliance is identified or suspected, this protocol allows both organisations to make independent decisions — which increases the potential risk of duplication:

The protocol supports coordination of actions to deal with non-compliance, with the Department and the Agency making independent decisions about appropriate action. (ACSAA 2008, p. 8)

To add to provider confusion regarding each organisation’s roles and responsibilities monitoring compliance with the accreditation standards, the Department’s Aged Care Complaints Investigation Scheme (CIS) can refer accreditation issues to the Agency that have arisen from complaints to the Department. In responding to a complaint, the CIS may refer issues to external agencies better placed to deal with the matters raised. During 2007-08, the CIS made 2000 referrals to external agencies. Of these referrals, approximately 1770 (or 88 per cent) were made to the Agency by the CIS (box 2.6).

According to the Department, the CIS focuses on issues which affect individual residents and the Agency focuses on systemic issues, with the protocol in place to minimise overlap between the two organisations:

Broadly speaking, the CIS investigates cases which affect individual residents and takes action to remedy concerns for that individual. The CIS refers all issues, which appear systemic in nature, to the Agency for consideration and action.

If considered appropriate, the Agency may then assess the home to ascertain if it has appropriate systems in place.

To achieve the best outcome for residents of aged care, the Department and the Agency have implemented protocols to regulate referral and compliance monitoring processes. (sub. DR96, pp. 6-7)
As recognised by the Agency, there needs to be concerted effort made by the Department and the Agency to more effectively communicate the delineation of compliance monitoring responsibilities to aged care providers. To this end it would be useful to issue all providers with a copy of the protocol between the two organisations which explains the actions each organisation takes when non–compliance is identified or suspected. Legislative amendments should also be considered if this would provide a clearer delineation of compliance monitoring responsibilities between the Department and the Agency.
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Complaints Investigation Scheme

	The CIS was established on 1 May 2007 and covers both residential and community aged care services. 
Anyone can contact the CIS with a concern, including care recipients, family members, care providers, staff members and health professionals. Complaints can be made openly, anonymously or on a confidential basis and can be about anything that affects the quality of care for aged care recipients. The majority of the complaints to CIS involve health and personal care (continence management, clinical care and infectious diseases), consultation and communication, physical environment, personnel and abuse (physical and verbal).

The CIS has the power to conduct investigations on its own initiative and issue Notices of Required Action (NRA), where a provider is found to be in breach of their responsibilities under the Act. 

Each NRA sets out the details of the breach, what the provider must do to address the breach and the timeframe in which this action must be taken. The intention of the NRA is to give the provider an opportunity to address the breach before compliance action is considered. In 2007-08 the CIS issued 214 NRAs.

CIS officers may visit the approved provider when investigating a complaint. Visits may be announced or unannounced. In 2007-08 the CIS conducted 3127 visits of which 1145 were unannounced.

During the course of investigating a case, the CIS may refer issues to an external agency more appropriately placed to deal with the matters raised. For example, criminal issues are referred to the relevant jurisdiction’s police service, while issues that relate to the conduct of a health professional are referred to the relevant health professional regulatory body, such as the Nurses Registration Board, Medical Board and the Health Care Complaints Commission.

Between 1 July 2007 and 30 June 2008, the CIS made 2000 referrals to external agencies. Approximately 88 per cent (or 1770) of these referrals were made to the Aged Care Standards and Accreditation Agency on accreditation issues.

	Source: DOHA (2008a).

	

	


Providers have indicated strong support for the release of the protocol between the Department and the Agency and also support better communication by these organisations with the industry. For example, UnitingCare Australia said:

We confirm our support for information to be released on the protocols in place between the Department of Health and Ageing and the Aged Care Standards and Accreditation Agency in overseeing provider compliance. We hope that this information will clearly outline where the responsibility of each [organisation] begins and ends as well as assist the industry understanding the exchange of information and the expectations of each [organisation] on the other with respect to responses to such information. We would support any further communications by the Department and the Agency to better explain the delineation of their respective roles and accountabilities to better equip approved providers in staff and consumer education. (sub. DR70, p. 5)

As a general rule, once non-compliance with the accreditation standards has been referred to the Department (from the Agency), or the Department unilaterally decides to commence compliance action, the compliance monitoring role of the Agency should stop, pending the outcome of any compliance action taken by the Department. There would appear to be little justification for both the Department and the Agency to be concurrently involved in conducting independent investigations of the same issue of non-compliance by a particular aged care provider.

On 25 July 2009, the Minister for Ageing announced a review of the operation of the Aged Care Complaints Investigation Scheme. The terms of reference include considering ‘the relationship between the CIS, the Aged Care Commissioner, the Aged Care Standards and Accreditation Agency Ltd, and other relevant bodies’ (Elliot 2009b). The Australian Government should use this review to assist in clarifying the respective roles of the Department and the Agency.
Recommendation 2.10
The Department of Health and Ageing and the Aged Care Standards and Accreditation Agency must clarify their respective roles to the industry regarding the monitoring of provider compliance with the accreditation standards. To achieve this, an effective communication strategy should be implemented in conjunction with the immediate release of the protocol between the two organisations (which explains the actions each organisation takes when non-compliance is identified or suspected). Legislative amendments should also be considered, if required.
Duplicate regulation between the Australian and state/territory governments

Aged care providers have also expressed concern at the overlap between federal and state regulation in a number of areas. The main issue raised by age care associations is the duplication of processes between the Commonwealth accreditation-based quality assurance scheme (and in some cases also the Department) and state and local government regulation. Particular examples mentioned include: infectious disease outbreaks, occupational health and safety reporting, food safety, nursing scope of practice and fire safety.

Infectious disease outbreaks
According to Aged and Community Care Victoria the regulatory burden in aged care for infectious disease outbreaks like gastroenteritis is more onerous than in health (private and public hospitals) or human services (child care centres):
In incidents such as gastroenteritis outbreaks, private and public hospitals and human services and residential aged care facilities are all required to notify the relevant state health authorities’ infectious diseases units for assistance with incident management.
In the aged residential care sector, there is also a requirement upon the provider to notify the Department of Health and Ageing, who, in turn, will likely respond directly through its own compliance investigation as well as triggering the Aged Care Standards and Accreditation Agency to also undertake a partial or full accreditation review of the residential aged care facility. (sub. 34, p. 5)
Aged and Community Services Australia (sub. 38) and Aged and Community Care Victoria (sub. 34) said this duplication of reporting requirements resulted in resources being drawn away from resolving the infectious disease outbreak with the relevant state health authority. 

Occupational health and safety

Aged and Community Care Victoria also suggest that there is duplication of occupational health and safety regulation between state authorities and the Aged Care Standards and Accreditation Agency:

In Victoria, occupational health and safety is governed by the Occupational Health & Safety Act 2004 and the Victorian WorkCover Authority is charged with the responsibility and authority to operate the legislation. In turn WorkSafe Victoria is the manager of Victoria’s workplace safety system.

Under Standard 4 of the Commonwealth residential Aged Care Standards, which govern quality and systems around physical environment and safe systems, there is an observed tendency of individual reviewers to make judgement and recommendations about occupational health and safety matters. For the Aged Care Standards and Accreditation Agency to attempt to do this is unnecessary duplication of a well established regulatory role of state government. (sub. 34, pp. 6-7)
Food safety

Aged and Community Services Victoria indicate that the Commonwealth accreditation arrangements which focus on the safe handling of food and the preparation of meals impose additional operational costs on accredited providers who are subject to the Victorian Food Act 1984:
In Victoria, food safety is governed by the Food Act 1984 ... In relation to residential aged care facilities this Act is the means through which the National Food Safety Standards are applied, municipal councils register food businesses as defined in the Act and whereby food safety programs are a prescribed pre-condition for food business registration.

Under this legislation annual reviews of food preparation facilities and systems in businesses including hospitals and aged care facilities have been occurring for 11 years in Victoria … Any attempt by the Aged Care Standards and Accreditation Agency to have non-experts comment or make recommendations in relation to food safety is another confusing duplication of regulation. (sub. 34, p. 7)
Assessment

Under the Aged Care Act 1997, aged care homes must be accredited to receive Australian Government subsidies. The Aged Care Standards and Accreditation Agency (the Agency) manages the accreditation of aged care homes in accordance with the Accreditation Grant Principles 1999. Under the accreditation process the Agency assesses the performance of homes against the 44 expected outcomes of the four Accreditation Standards:

· management systems, staffing and organisational development

· health and personal care

· resident lifestyle

· physical environment and safe systems.

The Agency is an independent company, wholly-owned by the Australian Government, established under Corporations Law and the Commonwealth Authorities and Companies Act 1997. The core functions of the Agency are to:

· manage the residential care accreditation process using the Accreditation Standards

· promote high quality care and assist industry to improve service quality by identifying best practice, and providing information, education and training

· assess and strategically manage services working towards accreditation

· liaise with the Department about services that do not comply with the Accreditation Standards.

At the same time, residential facilities are also required to comply with state and local government regulation on those matters referred to above, matters which apply to a range of public facilities including residential aged care facilities. 

According to the Department, a public review of both the accreditation process and standards is currently underway:
The Department is currently reviewing the Accreditation Standards and the accreditation process used by the Aged Care Standards and Accreditation Agency to assess Commonwealth funded residential aged care homes against the Standards. The review of the accreditation process aims to explore opportunities to reduce the administrative burden on aged care providers and facility staff, while promoting a robust, resident centred, accreditation system, which promotes high quality care. (sub. 44, p. 5)
According to the Department the scope of the review of the accreditation process includes the:
· legislative role of the accreditation body

· the role of accreditation in stimulating continuous improvement

· accreditation processes

· types of audits and visits

· fee structure

· accreditation decision considerations.

A discussion paper has been released, which provides the basis for consultation with consumers of residential aged care services, the aged care industry, and the general public about the review of the accreditation process. Following the public consultation process, the Department will develop options for reforming the accreditation process for consideration by the Minister in September 2009.
At the same time, a review of the accreditation standards is being undertaken separately within the Department. The review will focus on:
· identifying areas requiring clarification and improvement

· addressing apparent omission and duplications

· identifying any need for restructuring and strengthening of links with the legislation

· developing a framework for ongoing review.

A tender process will be undertaken by the Department to engage a consultant to progress the review of the standards and pilot the revised standards in a number of aged care facilities. The draft standards are expected to be ready for consideration by the Minister at the end of 2009.

Subsequent to the release of the Commission’s draft report, the Department disagreed with the view that there was duplication between the Agency and State/local government regulators. The Department nevertheless indicated the concerns of approved providers would be incorporated in the current reviews of the accreditation process and standards.

The Department is of the view that that there is no duplication between State/local Government legislation and the activities of the Agency as the Agency assesses whether a home has systems in place to identify and ensure compliance with all relevant legislation, regulatory requirements, professional standards and guidelines.

Agency quality assessors do not assess whether or not the Service is actually complying with various State/Territory regulations, as it remains the responsibility of the approved provider to ensure compliance.
Nevertheless, the concerns of approved providers in respect of this matter will be incorporated into the reviews of the accreditation process and Standards, with a view to minimising confusion about the requirements in respect of regulatory compliance. (sub. DR96, p. 8)
The Department should use these current review processes, in consultation with state and territory governments, to determine the extent to which duplicated or inconsistent regulatory arrangements impose unnecessary costs on aged care providers. Once identified, onerous duplicate and inconsistent regulations should be removed, as far as possible, so that aged care providers can work within a consistent regulatory framework without unnecessary cost impositions. At a minimum, aged care providers should not be reporting separately to two levels of government in relation to a single issue. Compliance with one level of government should be sufficient to satisfy the needs of other levels of government.
Recommendation 2.11
The Department of Health and Ageing, in consultation with relevant state and territory government departments, should use current reviews of the accreditation process and standards to identify and remove, as far as possible, onerous duplicate and inconsistent regulations.

Nursing scope of practice
Aged and Community Care Victoria are also concerned with the Agency attempting to widen the scope of practice of Victorian Division 2 registered nurses. It says:
It interferes with the productivity in the sector, confuses providers and makes for unnecessary duplication of regulation when individual assessors undertaking reviews for the Aged Care Standards and Accreditation Agency attempt to delimit the scope of practice of Victorian Division 2 Registered Nurses (known in other states as enrolled nurses) when their scope of practice under their registration has already been determined in Victoria. (sub. 34, p. 7)
Assessment

This scope of practice issue was considered in a case that went before the Federal Court in 2004 (box 2.7). The Federal Court affirmed that Division 2 nurses cannot administer medication to aged care residents. This has resulted in the Victorian laws remaining more prescriptive than the Commonwealth’s Aged Care Act 1997 and Aged Care Principles in relation to the competency of different categories of staff to administer medication. 
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Federal Court decision on Victorian enrolled nurses

	In April 2004, the Federal Court determined that a Swan Hill Hostel unlawfully discriminated against eight enrolled nurses (Registered Nurse Division 2) who were dismissed after refusing to administer medications to residents.

The Court also ruled that the Hostel was a ‘health service’ meaning that under Victorian law, hostel management must ensure only Division 1, 3, or 4 registered nurses administer medications to residents.

The nurses’ employment was terminated in early 2003 after management attempted to reclassify them as personal care workers in a bid to have them administer medication to the hostel’s residents. The enrolled nurses employed by the facility were told that if they refused the direction to reclassify as personal care workers and administer medication, their employment would be terminated.
The Australian Nursing Federation took the matter to the Federal Court on the basis that the requirement for enrolled nurses to reclassify as ‘personal care workers’ and administer medication was in breach of the Nurses (Victorian Health Services) Award 2000 because the Victorian Drugs, Poisons and Controlled Substances Act 1981 provides that only a Registered Nurse Division 1, 3, or 4 may administer medication in a health service.
The Nurses (Victorian Health Services) Award 2000 states that “… an employer may direct an employee to carry out such duties as are within the limits of the employee’s skill, competence and training.”
As medication administration is beyond an enrolled nurse’s scope of practice and educational preparation under the Drugs, Poisons and Controlled Substances Act 1981, the Australian Nursing Federation successfully argued that the direction to administer medication was beyond the limits of the employee’s skill, competence and training.

	Source: ANHECA (2004).

	

	


The Hogan Review (2004) said:

This restriction reduces the efficient management of aged care facilities, again without any noticeable benefit to residents. (p. 267)

According to the Commission (PC 2008c), the Australian Medical Association and nursing organisations have in the past expressed concerns about expanding the scope of practice and the impact this could have on safety standards and public confidence. The Commission proposed a health workforce improvement agency which would undertake an objective and transparent assessment of the potential opportunities for, and concerns relating to, expanding the scope of practice (PC 2005). In response, COAG established the National Health Workforce Taskforce (NHWT) to inform development of practical solutions on workforce innovation and reform. 

More recently, COAG (2008d) announced it is establishing a new agency, the National Health Workforce Agency, to oversee reforms to the Australian health workforce. The Agency will subsume the current NHWT activities and assume responsibility for its work program encompassing workforce planning and research; education and training; and innovation and reform (NHWT 2009).
In addition to progressing the NHWT work program, COAG (2008d) has announced the following major reforms which the Agency will manage and oversee:

· improving the capacity and productivity of the health sector to provide clinical education for increased university and vocational education and training places 

· funding and payment mechanisms to support new models of care and new and expanded roles

· redesigning roles and creating evidence-based alternative scopes of practice 

· developing strategies for aligned incentives surrounding productivity and performance of health professionals and multi-disciplinary teams. 
In the short-term it is important for aged care providers that there is greater mutual understanding and coordination between the Commonwealth accreditation agency and state/territory regulators to avoid unnecessary confusion over the existing scope of practice. However, in the longer term, extending the scope of practice is likely to improve productivity and also improve job satisfaction for nurses within the aged care industry. As the PC (2008c) said:

Allowing workers with appropriate training to provide services in more flexible ways may make the aged care sector more attractive to current and prospective workers and thereby help to alleviate workforce shortages. (p. 150)

The National Health Workforce Agency is expected to deliver a national roll-out of workforce redesign programs (including extended scopes of practice) by September 2010 (COAG 2008d). Further delays or on-going slippage in this reform timeframe should be avoided.
Building certification regulation

Fire safety declaration

Aged care providers have called for the removal of the annual fire safety declaration (Catholic Health Australia, sub. 18, p. 2; Aged and Community Services Australia, sub. 38, p. 2) because it is now viewed as an unnecessary cost imposition with no offsetting fire safety benefits. 

Assessment

The annual fire safety declaration was introduced by the Australian Government in 1999 as a means of improving the fire safety of aged care homes (box. 2.8). Approved providers of residential aged care are required to complete a fire safety declaration for each calendar year. 

Since November 2003, the Department has required all residential aged care services to complete an annual fire safety declaration. The declaration seeks assurances that Australian Government funded aged care homes have complied with all applicable state, territory and local government fire safety laws. Providers with more than one residential aged-care service must complete a separate fire safety declaration form for each service.
The Department may take action if an approved provider fails to meet its responsibility to complete the fire safety declaration. The provider may be subject to compliance activity or a review of the service’s certification. 

If the declaration indicates a matter of concern, the Department will refer the matter to the relevant state, territory or local government fire authority which is responsible for enforcing fire safety regulations for follow-up and necessary action to remedy any deficiencies in fire safety standards. The matter may also be referred to the Aged Care Standards and Accreditation Agency, and the Department may review the service’s certification.
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Achieving mandatory fire safety standards

	In 1999 a 10 Year Forward Plan to improve building quality was agreed with aged care industry representative groups. The 10 year plan set targets for all aged care homes to achieve mandatory fire and safety standards (as well as privacy and space requirements).

For fire and safety, homes had until 31 December 2005 to achieve a score of at least 19/25 when measured against the safety criteria of the 1999 Certification Assessment Instrument (box 2.10).

In June 2004, $3500 per resident was paid to all aged care providers (totalling around $513 million) in recognition of the increased standards of building quality under the 10 Year Forward Plan, and particularly the higher standards relating to fire and safety. Approved providers were required to use the funds to:

· update or improve fire safety standards, including upgrading existing fire safety equipment to meet state, territory and local government regulatory requirements, to meet the standard set in the 1999 Certification Assessment Instrument, including:

· installation of fire sprinklers

· updating or improving fire safety equipment

· engaging the services of professional fire safety consultants

· improving the level of staff fire safety training.

· invest in building upgrades to meet the benchmarks of the 10 year forward plan for certification

· ensure that high care residents, including residents who are ageing in place, are accommodated in buildings of the appropriate building classification.

When fire safety requirements (including compliance with all relevant state/territory/local government safety requirements) and the certification requirements are met the funds could be used to:

· improve the quality and range of aged care services

· retire debt related to residential care.

	Source: DOHA (2009e).

	

	


Subsequent to the release of the Commission’s draft report, the Department said:

The annual Fire Safety Declaration made to the Department of Health and Ageing provides evidence of compliance by residential aged care services with State, Territory and local government fire and safety regulations.

The annual declaration is one method of measuring and promoting safety in Commonwealth funded residential aged care services. (sub. DR96, pp.8-9)
But given the achievement of the fire safety standards by nearly all aged care providers — 99 per cent of aged care homes had met the fire and safety requirements at 30 June 2008 (DOHA 2008a) — this regulatory requirement is unnecessarily burdensome and duplicative. Measuring and promoting safety is the responsibility of state and local fire safety authorities.

This annual fire safety declaration should be removed for those providers that have met state, territory and local government fire safety standards. Only those homes that have not met the fire safety requirements the previous year should be compelled to submit a fire safety declaration in the following year. In effect, once an aged care facility has been declared compliant with the Australian Government fire safety certification arrangements, it would then be left to the relevant state, territory and local government authorities to enforce fire safety regulations and there would be no further Australian Government involvement.
Recommendation 2.12
The Australian Government should abolish the annual fire safety declaration for those aged care homes that have met state, territory and local government fire safety standards.

Building certification

Aged care associations and aged care providers have concerns with the Australian Government building certification standards which largely duplicate (and in some areas exceed) the requirements under the Building Code of Australia (BCA), which is administered by the states and territories (Catholic Health Australia, sub. 18, p. 2; Aged & Community Services Australia, sub. 38, p. 2).

Assessment

Building certification was introduced as part of the Australian Government’s 1997 reform package to improve the physical standards of aged care facilities (box 2.9). While the Australian Government maintains that its certification standards are needed to address issues of poor building stock within the industry, there are only two criteria — privacy and space requirements — that are not covered by the Building Code of Australia (BCA). 

The 10 Year Forward Plan, discussed previously, set new standards for privacy and space for residents and the ratios of toilet and bathing facilities in residential aged care homes. This requirement relates to numbers of residents per room and ratios of toilets and bathing facilities. The privacy and space requirements each home must meet depend on whether they are an existing aged care home or a new home.
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1999 Certification Assessment Instrument

	Buildings are expected to meet the requirements of the 1999 Certification Assessment Instrument. This means that they must achieve an overall score of 60/100 and a mandatory score of at least 19/25 on section 1 (safety), as well as meeting the privacy and space requirements. The instrument includes seven sections, each of which assesses an aspect of building quality. Weighted scores are awarded for each section:

· safety (25 points maximum)

· hazards (12 points maximum)

· privacy (26 points maximum)

· access, mobility and occupational health and safety (13 points maximum)

· heating/cooling (6 points maximum)

· lighting/ventilation (6 points maximum)

· security (12 points maximum).

Most new buildings will meet certification requirements if they conform with the Building Code of Australia (as applied in the relevant state or territory).

The certification status of an existing service may be reviewed at any time. This can include assessment of any aspects of the service that is thought relevant to its continuing suitability for certification.

Re–certification is not mandatory after building upgrading or refurbishment, unless it is a condition of a capital grant. However, the Department will ask for copies of relevant local authority approvals as evidence of a service’s continuing suitability for certification. The Department may ask a service that has undertaken building works to be reassessed to confirm that it remains suitable for certification. The Department bears the costs of the assessment.

	Source: DOHA (2005; 2009f).

	

	


According to DOHA (2008a) under the privacy and space requirements, every aged care home that was constructed prior to July 1999 is required to have no more than four residents accommodated in any room, no more than six residents sharing each toilet and no more than seven residents sharing each shower or bath. 

All new buildings constructed since July 1999, are required to have an average, for the whole aged care home, of no more than 1.5 residents per room. No room may accommodate more than two residents. There is also a mandatory standard of no more than three residents per toilet, including those off common areas, and no more than four residents per shower or bath. 

Of the 2804 aged care services operating in Australia as at 30 June 2008, 2642 (or 94 per cent) were fully compliant with the privacy and space requirements (DOHA 2008a). Approved providers had until December 2008 to meet privacy and space requirements.

As proposed by the Regulation Taskforce (2006) these privacy and space criteria could be mandated separately, thereby reducing the costs of duplicating the BCA. Or alternatively, as proposed by Catholic Health Australia, the requirements could be incorporated into the BCA:

Now that the upgrading of the existing stock has been achieved, the certification standards (to the extent that they are not) should be incorporated in the Building Code of Australia and thereby avoid ongoing regulatory duplication between the BCA and the building certification program. (If there is a residual of homes that have not met the certification standards, they alone could remain subject to building certification processes). (sub. 18, p. 2)

The advantage of incorporating the privacy and space requirements into the BCA is that it would remove the Australian Government certification process altogether — mandating these requirements separately would mean a certification process would still exist, albeit a much narrower one than exists at present. 

However, removing the certification process altogether will mean that aged care services will only be assessed at the time of construction. At the state level, the building regulations, including the provisions of the BCA incorporated by reference, are applicable to buildings only when they are being built. At the Australian Government level, on the other hand, certification requires compliance with the certification instrument, on each occasion when the certification process is carried out (Hogan Review 2004). 

This should no longer be a significant issue given that the overwhelming majority of aged care facilities now meet the certification standard. Those few homes that do not meet the standard could still be subject to the Australian Government certification requirements until they are assessed as compliant. Once all homes have met the current certification standard the BCA would then be the only requirement providers would need to conform with — the BCA would then set the nationally consistent standard in residential aged care to ensure that residents are provided with an appropriate built environment.
Moreover, incorporation of the privacy and space requirements into the BCA would appear to be a straight-forward process. The Australian Building Codes Board (ABCB) uses a Proposal for Change (PFC) process to consider proposals to change the BCA. Proponents of change (government, business or individuals) are required to provide adequate justification to support their proposal. The PFC process is consistent with COAG best practice regulatory principles to ensure appropriate rigour is used in the assessment of proposals. 

Recommendation 2.13
The Department of Health and Ageing should submit a Proposal for Change to the Australian Building Codes Board requesting the privacy and space requirements contained in the current building certification standards be incorporated into the Building Code of Australia. Newly constructed aged care facilities would then only be required to meet the requirements of the Building Code of Australia. Once all existing residential aged care facilities have met the current building certification standards those standards should be abolished. 

Unfinished business from the Regulation Taskforce
Providing choice in aged care accreditation
Aged and Community Services Australia continues to question the efficacy of having only one provider of aged care accreditation, the Aged Care Standards and Accreditation Agency (sub. 38, p. 3).

Assessment

The Aged Care Standards and Accreditation Agency (the Agency) manages the accreditation of residential aged care homes by assessing compliance with the quality standards on behalf of the Australian Government. Other accreditation bodies provide services to community care programs and retirement villages.

The Agency advises the Department of aged care providers that are not meeting their obligations under the Aged Care Act 1997. The Department is responsible for taking action against services that are found to be non-compliant, including suspension of funding and, in the case of the most serious breaches, revocation of approval. 
As the Regulation Taskforce (2006) outlined, the agency is an independent, wholly owned Australian Government company with exclusive rights to manage the accreditation process. It is funded by Australian government grants ($21 million in 2008) and accreditation fees paid by individual aged care providers ($4.3 million in 2008).
The Regulation Taskforce recommended that:

… the Australian Government should allow residential aged care providers to select from a range of approved quality improvement and quality management agencies. (Regulation Taskforce 2006, p. 35)
The Taskforce argued that increased competition among accreditation providers could reduce the costs of accreditation to the residential aged care industry and the government and at the same time reduce the burden of having to deal with several accreditation bodies for those aged care providers whose services straddle residential care, community care and retirement villages. 
In not accepting the Regulation Taskforce (2006) recommendation to allow residential care providers choice of accreditation agencies, the Australian Government (2006) stated:

Accreditation is part of a system to make considered decisions on access to government subsidies, action in response to non-compliance and the application of sanctions. It is a pre-requisite for receiving government subsidies. 
Although the Aged Care Act 1997 allows for more than one accreditation agency to be established, the 2004 Hogan Review considered the role of the Agency as the sole accreditation body for the purposes of the Act should remain. These arrangements ensure national consistency in determining entitlements to government subsidies and in decisions to revoke accreditation and withdraw subsidies. (Regulation Taskforce 2006, p. 12)
It is not clear that the Hogan Review (2004) envisaged ACSAA remaining the sole accreditation body indefinitely, rather there should be a period of stability in accreditation arrangements until the industry matures:

In view of the immaturity of the industry overall, the Review considers there is no good reason at this time to change the role of the Agency as the sole accreditation body for the purposes of the Aged Care Act. (p. 283)
On this issue, the current accreditation provider, the Aged Care Standards and Accreditation Agency, endorsed the conclusions of the Senate Community Affairs References Committee 2005 inquiry into quality and equity in aged care:
The Committee does not support the suggestion proposed by several [residential aged care] providers of allowing a range of agencies to provide accreditation services. It believes that such an approach has the potential to lead to greater inconsistency in assessment outcomes by involving a greater number of organisations in providing accreditation services. The Committee also considers that it may encourage providers to ‘shop around’ for a ‘soft’ auditor and is not convinced that the JAS-ANZ arrangements would militate against this potential outcome. (SCARC 2005, p. 43)
For the same reason, National Seniors Australia was also not supportive of allowing competition between accreditation agencies:

Given the importance of the accreditation process, one body should be responsible for its implementation. The emphasis on cost-cutting does not adequately take into account the potential for inconsistency of approaches (if not the laws) between agencies. (sub . DR95, p. 6)

Subsequent to the release of the Commission’s draft report, the Department also indicated that it considered having (only) one accreditation body was important to provide consistency in assessment, but indicated the issue of choice in accreditation would be examined in the current accreditation reviews:

Currently, Government policy is that having one accreditation body is important to provide consistency of assessment. Any change to the arrangement would need to be considered by the Government in the context of responding to the reviews underway on accreditation processes and standards. (sub. DR96, p. 9)
On the other hand, COTA National supported greater competition in the accreditation market, and saw it as a way of facilitating the separation of the Agency’s accreditation (and education) function from its ‘policing’ roles:
There is a strong professional argument that the processes of accreditation and indeed industry education should be separate from monitoring, complaints investigation and compliance processes, which might be characterised as ‘policing’. If accreditation was independent and competitive as in the rest of the health sector, then a new agency, independent of but funded largely by federal government, could undertake monitoring, complaints handling and other quality compliance activities. COTA has long argued that these functions should be separate from the Department. (sub. DR94, p. 8)

Allowing the entry of more than one accreditation body would be unlikely to have negative consequences for accreditation standards in residential aged care. Alternative options to provide quality management and quality improvement are available now. As Aged & Community Services Australia states, the Joint Accreditation System of Australia and New Zealand (JAS–ANZ) provides a mechanism to accredit bodies providing accreditation services and facilitates a common approach to accreditation (sub. 38, p. 3). 

JAS–ANZ was discussed by the Commission in its recent research report on standard setting and laboratory accreditation:

JAS–ANZ is a government-owned, international body established in 1991 by formal agreement between the Governments of Australia and New Zealand. Its primary function is to accredit organisations which conduct certification programs for quality management systems, product conformance and personnel certification. JAS–ANZ can also accredit inspection bodies.

JAS–ANZ operates on a not-for-profit, self-funding basis and is controlled by a governing board appointed by the Australian and New Zealand Governments. Neither government provides funding to JAS–ANZ. (PC 2006c, p. 190)

If a body such as the JAS–ANZ was used to assess accreditation bodies then it does not necessarily follow that:

· inconsistency in assessment outcomes would be any greater than they are now

· residential aged care providers would be in a position to ‘shop around’ for the easiest process to achieve accreditation
· there would be a ‘race to the bottom’, with significant erosion in accreditation standards.
The Regulation Taskforce considered that increased competition may achieve the government’s quality assurance objectives at lower cost to industry and government. While the cost savings to industry (in the form of fees) and government (in the form of grants) may not be that large, the greatest benefit to industry could potentially be in ensuring that providers do not have to deal with multiple accreditation bodies to cover all of their aged care activities. As the Regulation Taskforce (2006) stated:

… it would benefit those providing a broader range of services to older people, including retirement villages and community-based and other residential care programs. (p. 34)
The larger the number of aged care providers that participate in other aged care activities (beyond residential aged care) where accreditation is undertaken the larger these particular benefits will be. 
But, according to the Agency, it estimates that most providers of residential aged care services do not have other business interests which involve accreditation processes:
While there is no accurate data available, the Agency estimates that most approved providers of Australian Government subsidised residential aged care services have residential aged care as their sole business activity. (ACSAA, sub. DR65, p. 4)
Even if there were only a small number of providers who are engaged in multiple accreditation activities, the competition benefits of removing the restriction on choice of accreditation agency would still outweigh the costs, so long as assessment outcomes were appropriately monitored to ensure that the inconsistency under the proposed more competitive accreditation arrangement were no greater than under the current accreditation arrangement.
Recommendation 2.14
The Australian Government should allow residential aged care providers choice of accreditation agencies to introduce competition and to streamline processes for providers who are engaged in multiple aged care activities.
Other concerns raised

Proposed community care standards and reporting processes

Some providers of community care are critical of the draft community care standards being developed in response to the previous Government’s policy document, A New Strategy for Community Care – The Way Forward (2004), that was aimed at streamlining reporting processes in community care. Aged and Community Care Victoria are concerned about how providers would be assessed by auditors against the proposed standards:

… these standards have been developed as a “locked down” package with the performance criteria and the guide not simply published as standards of an aspirational or principled nature ... they are highly prescriptive and risk being incorrectly interpreted in their application by auditors who have not worked in the field with various organisation types or particular funded programs. (sub. 34, p. 12)

Aged and Community Services Australia (sub. 38) do not support the shift in focus of the standards away from fostering continuous improvement towards compliance. It is also concerned that the current reform process may not deliver on its promise to streamline quality reporting because some duplicative processes would continue because of continued jurisdictional disagreements:

… even with the introduction of streamlined standards and reporting documentation, providers will be required to undergo the same process twice where they receive Commonwealth funding … and Commonwealth/State funding. The jurisdictions have not been able to agree to a single reporting and assessment process which will significantly undermine any potential benefit of common standards and double the costs of implementation for both governments and service providers. (sub. 38, p. 6)

Assessment

Currently, there is no single set of standards that service providers report against for community care programs. Instead, there are a number of standards and frameworks. As a result, service providers report against various standards to different bodies and there is a high degree of duplication and overlap. Some of these standards are:

· the Accountability Reporting model developed for the providers of Community Aged Care Packages, Extended Aged Care at Home and National Respite for Carers Program

· Quality Improvement Council Standards (QIC)

· the Australian Council on Health Care Standards (EQuIP)

· International Standards Organisation (ISO)

· Home and Community Care (HACC) Standards

· Disability Service Standards.

Since 2004 the Australian Government, in partnership with state and territory governments, has been attempting to improve the system by streamlining quality standards across all government funded community care programs.

To progress reform, in 2005 the Department commissioned an options paper for the development of:

· a common set of quality standards that may be applied across all government funded community care programs

· a National Quality Reporting Framework and reporting process that will reduce duplication and streamline reporting requirements for service providers (DOHA 2009c).

In February 2007, the report was submitted to the Planning and Accountability Working Group comprising representatives from the Department of Health and Ageing, the Department of Veterans’ Affairs and state and territory governments. This working group was replaced by the Quality Reporting Working Party in April 2008 and is under the overarching direction of Community and Aged Care Officials (CACO).

Drawing together the findings on standards and reporting processes, DOHA said the report recommended that a National Quality Reporting Framework should:

· be based on existing HACC standards

· use consistent language with flexibility to accommodate program specifics

· incorporates a proposed Continuous Quality Improvement (CQI) approach

· have minimum performance expectations and outcomes which community care service providers must achieve (DOHA 2009d).

The CACO endorsed the draft common standards in February 2008. In 2009, in consultation with state and territory governments, the set of seven draft common standards for quality reporting and related expected outcomes, together with a self assessment reporting tool and guidelines for service providers and assessors, was released for piloting with a representative range of community care providers (known as the ‘community care standards package’). 
According to the Department:

… the purpose of the pilot is to evaluate how well the standards and the reporting framework meet the aim of streamlining reporting while ensuring quality services are delivered. Feedback from the pilot testing … will be used to further refine and finalise the common arrangements for quality reporting. (DOHA 2009d, p. 2)

This consolidation process has been underway since 2004 with very little to show for the efforts undertaken by Commonwealth, state and territory governments. As a consequence, the administrative burden associated with the different quality standards and processes for community care providers continues to grow, as the emphasis on community care continues to increase — its share of subsidised places under the Aged Care Act 1997 increased from 2 to 20 per cent between 1995 and 2007.

Given the comments made on the community care standards package in the submissions to this annual review, there are ongoing industry concerns with the current direction of the national framework for community care. In the draft report the Commission urged the Department to resolve any lingering concerns and issues raised by service providers (and other governments) and implement the National Quality Reporting Framework as soon as possible. 
Subsequent to the release of the Commission’s draft report, the Department specified an implementation start date of March 2010 for the common standards and reporting processes:

A final report is expected in September 2009 and it is anticipated that the Common Standards and reporting processes will be progressively implemented from about March 2010. 

A number of issues raised by Aged and Community Services Australia and Aged and Community Care Victoria, in their submissions to the Productivity Commission, will be evaluated in light of the pilot outcomes. (sub. DR96, p.7)

Implementation of this framework should be consistent with the methodology underpinning the Standard Business Reporting initiative (appendix B). In particular, the new framework should:

· take account of, and draw on data that will be available through the SBR financial reporting taxonomy

· look at the data that business already collects, and draw on that to meet data needs as far as possible

· use common language and definitions in data requests across all jurisdictions and agencies

· build that standard language into a taxonomy that can supplement the financial reporting taxonomy

· develop electronic reporting and lodgement tools that can be incorporated into the new secure single sign-on protocol that is being developed by the SBR project. 

To facilitate this new framework the community care sector will require the support of good IT/software development to deliver standardised software across jurisdictions.
Recommendation 2.15
The Commonwealth, state and territory governments should resolve any outstanding issues with the proposed community standards and reporting processes and implement the National Quality Reporting Framework as soon as possible, consistent with the methodology and principles supporting Standard Business Reporting. 

Differential treatment in the administration of payroll tax

Aged and Community Care Victoria raises the issue of differential treatment of payroll tax arrangements depending on whether the provider is not-for-profit or for-profit. And within for-profit, whether the provider is providing residential aged care or community aged care:

Not-for-profit Commonwealth aged providers are automatically exempt from all payroll tax while the Commonwealth refunds for-profit providers of aged residential care via a payroll supplement. For-profit providers of Community Aged Care Packages (CACPs) and Extended Aged Care at Home (EACH) do not receive a payroll tax supplement. (sub. 34, p. 14)

Aged and Community Care Victoria suggests that all aged care providers should be exempt from payroll tax in all jurisdictions. 
This issue will be examined in a study being undertaken by the Productivity Commission. On 17 March 2009, the Commission received terms of reference from the Government directing it to undertake a commissioned study on the contribution of the not-for-profit sector. In undertaking the study, the Commission will be examining the extent to which tax exemptions accessed by the commercial operations of not-for-profit organisations may affect the competitive neutrality of the industry (PC 2009a).
ACFI subsidy mechanism for residential care

On 20 March 2008, the ACFI replaced the Residential Classification Scale (RCS) with a three-year phase-in period. According to the PC (2008), the RCS and accompanying regulations were seen as unduly complex with a high associated compliance burden for providers. 

Although it appears that the Aged Care Funding Instrument (ACFI) has reduced the administrative burden on residential aged care providers, other aspects of the new instrument have caused concern within the industry:

The new ACFI assessment tool in our residential aged care facility is not funded adequately to meet the needs of the care of the people within aged care low care general and (low care) dementia, high care general and high care dementia. The resident is the one who is missing out on the care levels and this funding system needs to be seriously addressed before issues start to arise within the industry. (sub. 36, p. 1)
The Australian Government developed the ACFI in consultation with industry following two reviews (DOHA 2003; Hogan Review 2004). The ACFI calculates basic care subsidies according to each client’s level of need (none, low, medium or high) in three care domains:
· activities of daily living (such as nutrition, mobility, personal hygiene, toileting and continence)

· behaviour supplement (cognitive skills, wandering, verbal behaviour, physical behaviour and depression)

· complex health care supplement. (DOHA 2008a)
According to the Productivity Commission (2008c), under the RCS, basic subsidies were paid according to an eight point scale, which was based on the level of care provided by a residential facility. In contrast, the ACFI measures the resident’s need for care, not care provided. Further, the new arrangements have been designed to reduce the amount of documentation aged care providers complete to claim funding. For example, the type and form of funding records that providers must maintain have been better defined to reduce over-documentation.
Reflecting concerns within the industry about the new funding instrument at the time of its establishment, a panel of advisers was set up to consult with providers on all aspects of its implementation. In addition, a review of the instrument was scheduled for 18 months after its implementation (PC 2008c). According to the Department, this review is scheduled to commence in September 2009.
Indexation of basic aged care subsidy rates
St Andrews’s Village Ballina raises a longstanding concern of the aged care industry regarding the indexation of basic subsidy rates (which is not based on movements in industry-specific costs):

For a number of years now, the government has continued to increase the [Commonwealth Own Purpose Outlays] COPO, which funds staffing and care side of aged care facilities, at a very minimal inflation rate of 2% to 2.3% at the greatest point. When inflation and costs are increasing greater than 3%, sometimes 5% — as was the case in 2008 — this funding formula by the government seriously miscalculates what funds are required to competently run an aged care facility from 2008 and beyond. (sub. 36, p. 1)

According to the Productivity Commission (2008c) subsidies are indexed using the COPO index, which is weighted 75 per cent for wage costs and 25 per cent for non-wage costs. The index only makes provision for safety net increases in wages and for economy-wide movements in non-wage costs. As a consequence, the subsidy as indexed, will be increasingly inadequate if actual aged care sector wages increases are higher than the Safety Net Adjustment. 
Concerns with the current indexation approach were raised by the Aged Care Industry Council — the peak Council of Australia’s aged care providers — in its 2009-10 Budget Submission:

This is an inadequate approach which is threatening ongoing service provision and access to care. Under this method community care service hours are declining and 40 per cent of residential care providers are operating at a loss as a result of rising costs which are not matched by the indexation provided. (ACIC 2009, p. 1)

Costs, especially wages and their on-costs are rising at a faster rate than the funding provided. Wages represent 70-80% of costs in aged and community care services. The Commonwealth uses the Safety Net Adjustment (SNA), rather than actual aged care sector wage increases which have occurred as a result of enterprise bargaining, to determine COPO. The more generous funding increases made available to the public and private hospital systems have supported higher wage outcomes in these sectors and increased the difficulty for aged care providers to compete. Nursing wages in the non aged care sectors continue to escalate and so aged care will be forced to follow or risk losing valued staff to the acute care sector. (ACIC 2009, p. 6)
While this funding issue is outside the scope of our current study, the Commission did consider COPO indexation as part of its inquiry into nursing home subsidies (PC 1999). At the time, it noted that with other sources of income for providers largely tied, inadequate increases in subsidies after allowing for efficiency improvements would compromise the delivery of quality care and recommended:

Basic subsidy rates should be adjusted annually according to indices which clearly reflect the changes in the average cost of the standardised input mix, less a discount to reflect changes in productivity. Revised indexation arrangements should be introduced as soon as possible. (PC 1999, p. 97)

As the Commissioned noted in 2008:

This approach (i.e. indexing basic subsidy rates to indices specifically related to the aged care industry) recognises the importance of both ensuring subsidies accurately reflect the cost pressures faced by the aged care industry and providing an incentive for providers to look for ways of improving their efficiency and productivity. (PC 2008c, p. 100)
� Supported residents are those who entered care for the first time on or after 20 March 2009 and have assets equal to or less than $91 910.40. Concessional residents are those who entered care before 20 March 2009, receive an income support payment, have not owned a home for the last two or more years and have assets of less than 2.5 times the annual single basic age pension.


� Under current arrangements, the Commonwealth subsidy payable in respect of a resident in extra service is reduced by 25 per cent of the extra-service fee that the resident pays. Providers are allowed to recoup this from the resident. The net impact is that a resident effectively pays 125 per cent of the extra-service fee. (Ergas 2009, footnote, p. 35).


� WestWood Spice 2003, Factors Affecting the Provision of Extra Service, Final Report for the Department of Health and Ageing, April.
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