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[bookmark: _Toc341775603]Foreword
Good public policy — policy that achieves desirable ends in cost-effective ways — demands good policy making processes. By providing a better evidentiary basis for regulatory decision making, including through the testing of alternative approaches and consulting with those affected, regulatory impact analysis seeks to deliver regulations (or other policy solutions) that provide the greatest benefits to the community. The value of regulatory impact analysis processes is accepted by all Australian governments. However, the extent to which these processes have been implemented and embraced has been variable.
This study, part of the Commission’s regulatory benchmarking stream, responds to a request from governments for the Commission to assess the performance of jurisdictions’ regulatory impact analysis processes, including at the level of the Council of Australian Governments (COAG), and to identify leading practices. The report is to inform jurisdictions on ways of improving their systems, drawing on practical examples from other jurisdictions. The study contributes to the ‘regulation making and review’ component of COAG’s National Partnership Agreement to Deliver a Seamless National Economy. 
The study was overseen by Commissioner Robert Fitzgerald AM and Associate Commissioner Paul Coghlan. They were supported by a team in the Commission’s Canberra office led by Rosalyn Bell. The study benefitted from discussions and submissions from a variety of stakeholders in the government, business and community sectors. It was especially assisted by responses to a detailed survey on experiences with regulatory assessment processes within governments. The Commission is very grateful to all those who contributed to this study.
Gary Banks AO
Chairman
November 2012
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Terms of reference
I, Mark Arbib, Assistant Treasurer, under part 3 of the Productivity Commission Act 1998, hereby:
The Productivity Commission is requested to undertake a study to benchmark the efficiency and quality of Commonwealth, state and territory and Council of Australian Governments (COAG) Regulatory Impact Analysis (RIA) processes, as at January 2012.
The Commonwealth and each state and territory have well established individual RIA processes to guide decision makers in respective jurisdictions in considering proposals for new or amended regulation, with the broad objectives of ensuring that such regulation is efficient, effective and supports well functioning markets.  RIA processes also apply in respect of proposals for new or amended national regulatory initiatives being considered at the COAG level.
A number of initiatives have been pursued through COAG in recent years with a view to identifying opportunities to strengthen jurisdictions’ RIA processes to better meet these objectives.  In its 2010 regulatory review Australia: Towards a Seamless National Economy, the OECD noted that regulatory management practices in Australia were at or close to international best practice, but that there may be opportunities to strengthen arrangements, particularly so as to ensure that new barriers to doing business nationally are not created.
During 2010, under the auspices of COAG’s Business Regulation and Competition Working Group (BRCWG), jurisdictions assessed their RIA processes against an agreed set of design criteria that were broad ranging but put particular weight on the OECD recommendation regarding the national market implications of regulatory proposals.  Following this exercise, jurisdictions agreed to review their RIA processes during 2011 to consider opportunities to enhance current arrangements in five broad areas:
to ensure implications for national markets are given appropriate consideration when new or amended regulation is proposed and/or proposals to remake sunsetting regulation are being considered;
the establishment of objective criteria for evaluating proposals to remake sunsetting regulation;
the publication of Regulation Impact Statements (RISs) or equivalent at or close to the time of policy decision;
fostering cultural change in regulation making; and
the use of common commencement dates as a device for reducing the regulatory burden on business.
In undertaking this study, the Commission is to closely examine and assess the efficiency and effectiveness of the key features of the variety of RIA processes that apply across jurisdictions to provide a basis for establishing best practice so that individual jurisdictions can learn from the experience of others and to enable existing processes to be refined where appropriate to maximise their effectiveness.  The purpose of the benchmarking study is not to develop a harmonised approach to RIA processes, but to compare processes and identify leading practices, including the practical effectiveness, integration and policy influence of RIA processes with regard to: 
the mechanisms in place to ensure accountability and compliance with RIA processes; 
specific evidence of where the RIA process has resulted in improved regulation; 
how and when in the decision-making cycle Ministers, or other decision makers, engage with RISs; and
whether there are leading practice examples in RIA that might usefully inform reform consideration by individual jurisdictions. 
[bookmark: _Toc163298315]In assessing the efficiency and quality of both COAG and jurisdictional RIA processes, the Commission should have regard to the following considerations:
whether RIA processes place appropriate weight on the national market implications of regulatory proposals;
the extent to which RIA requirements are mandatory;
the ‘regulatory significance’ threshold, and related thresholds, such as impacts on specific sectors and regions, at which mandatory RIA processes are triggered;
guidance in regard to consultation processes and other features to enhance transparency such as publication of RISs and the assessment of RIA adequacy;
whether RIA applies to primary and subordinate legislation, legislative and non‑legislative instruments and quasi-regulation; 
whether RIA requires consideration of competition impacts;
whether RIA requires consideration of the evaluation and review arrangements following the implementation of proposals, including whether or not policy objectives remain appropriate;
quality assurance processes, such as the independence and level of seniority for RIS sign-off; 
requirements for consideration of both regulatory and non-regulatory options in RIA processes;
requirements for regulation that includes sunset clauses to also include guidelines for evaluation of the case for maintaining that regulation; and 
the extent to which the benefits and costs of options are robustly analysed and quantified and included in a cost benefit or other decision-making framework.
The Commission should consult as appropriate.  The final report is to be completed within nine months of receiving these terms of reference.  The Commission is to provide both a draft and final report, and the reports will be published.   

MARK ARBIB
ASSISTANT TREASURER
[received 28 February 2012]
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AASB	Australian Accounting Standards Board
ACCI	Australian Chamber of Commerce and Industry
AFGC	Australian Food and Grocery Council
AFMA	Australian Financial Markets Association
ANAO	Australian National Audit Office
ARP	Annual Regulatory Plan
BCA	Business Council of Australia
BCC	Business Cost Calculator
BIA	Business Impact Assessment (Vic)
BRCWG	Business Regulation and Competition Working Group
BRO	Better Regulation Office (NSW)
BRS	Better Regulation Statement (NSW)
CAN	Compliance Assessment Notice (WA)
CBA	Cost benefit analysis
CIE	Centre for International Economics
CMPA	Construction Materials Processors Association (Vic)
COAG	Council of Australian Governments
CRC	COAG Reform Council
Cwlth	Commonwealth of Australia
DCCEE	Department of Climate Change and Energy Efficiency (Cwlth)
DFD	Department of Finance and Deregulation (Cwlth)
EC	European Commission
ECA	European Court of Auditors
ERU	Economic Reform Unit (Tas)
FTE	Full time equivalent
GBE	Government Business Enterprise
IAB	Impact Assessment Board (EU)
IAC	Industries Assistance Commission
IC	Industry Commission
IPAA	Institute of Public Administration Australia
IPART	Independent Pricing and Regulatory Tribunal (NSW)
LRC	Legislative Review Committee (NSW)
MBA	Master Builders Australia
MPU	Microeconomic Policy Unit (ACT)
NAO	National Audit Office (UK)
NSSB	National standard setting body
OBPR	Office of Best Practice Regulation (Cwlth)
OECD	Organisation of Economic Co-operation and Development
OIRA	Office of Information and Regulatory Affairs (US)
ORR	Office of Regulation Review (Cwlth)
PC	Productivity Commission
PCA	Property Council of Australia
PIA	Preliminary Impact Assessment
PIR	Post Implementation Review
QCA	Queensland Competition Authority
QOBPR	Queensland Office of Best Practice Regulation
RAS	Regulatory Assessment Statement (Qld)
RGU	Regulatory Gatekeeping Unit (WA)
RIA	Regulatory Impact Analysis
RIC	Regulation Impact Committee (NT)
RIS	Regulation Impact Statement
RIU	Regulation Impact Unit (NT)
RPC	Regulatory Policy Checklist (Qld)
RPU	Regulation Policy Unit (ACT)
RRB	Regulatory Review Branch (Qld)
RRC	Reducing Regulation Committee (UK)
SARC	Scrutiny of Acts and Regulations Committee (Vic)
SBAC	Small Business Advisory Committee (Cwlth)
SBDC	Small Business Development Corporation (WA)
SBV	Small Business Victoria
SLA	Subordinate Legislation Act
SLC	Subordinate Legislation Committee (Tas)
SNE	Seamless National Economy
TPSCSL	Tasmanian Parliamentary Standing Committee on Subordinate Legislation
UK RPC	Regulatory Policy Committee (UK)
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