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Workplace relations regulation
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	Key points

	· Workplace practices have an important role to play in ensuring the operational flexibility of retailers and increasing the productivity of the retail industry.

· Some retail employers and industry groups raised concerns about the impacts of workplace relations legislation and awards on wage outcomes, workplace flexibility, productivity and employment. At the same time, many retail employees and unions highlighted the relatively low levels of pay in the industry. Unions also argue that the current workplace relations system provides sufficient flexibility.
· A particular concern of employers relates to increases in penalty rates as a result of award modernisation and the consequent impact on retailers’ ability to trade profitably at times many consumers now prefer to shop. High minimum award wages are also said to be constraining the ability of employers to restructure employee remuneration in ways that could enhance productivity, for example, through greater use of performance-related commission or incentive payments. The award requirement that casuals be engaged for no less than three hours has also constrained workplace flexibility.

· The industry remains relatively award reliant and many employers and their employees appear not to have adequately taken advantage of opportunities to examine how workplace practices might be improved. It is critical that employers, employees and unions work constructively to implement productivity enhancing workplace arrangements, including those focused on operational and trading hours flexibility and improved customer service.

· Participants have argued that provisions under the Fair Work Act, in particular the ‘every worker must be better off overall’ test, are increasing the cost and complexity of negotiating enterprise agreements and making productivity improvements more difficult to achieve. 

· The Australian Government should examine these and other concerns about the operation of the Fair Work Act. The signalled post-implementation review of the Act, to commence before 1 January 2012, should provide the appropriate review mechanism. 
· Concerns about retail awards should also be considered by Fair Work Australia in the scheduled review of modern awards in 2012.
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 SEQ Heading2 1
Introduction

The retail industry is highly labour intensive with over 70 per cent of the value added created by the industry accruing to workers (ABS 2010j). Accordingly, the way in which workers are employed, their productivity and the flexibility of workplace practices are of great importance for the future of the industry, its competitiveness and its contribution to the economy and broader community.
The terms of reference for this inquiry ask the Commission to examine any regulatory or policy issues that impact on structural change in the industry. This chapter examines workplace relations regulations and related policy issues. 

As discussed in chapter 3, the Australian retail industry’s future performance will depend on its ability to respond effectively to changing consumer demand and to increasing competitive pressure from international retailers, including online competition. The system of workplace relations regulation — together with how effectively employers respond to the opportunities to improve workplace practices that exist within the system — has an important role to play in ensuring the retail industry has the operational flexibility that will be needed.

Wages are, for many retail businesses, growing at a faster rate than the prices of the goods they sell, especially in light of price deflation in some categories of those goods. As can be seen from figure 
11.1, growth in average weekly earnings, which incorporates both the effects of changes in wage rates as well as changes in the composition of the workforce, has for the retail industry consistently exceeded growth in retail prices. 

Labour costs account for a higher percentage of sales revenue in the Australian retail industry than in comparable parts of the retail industry in some other developed countries, such as the United States and the United Kingdom (section 11.4). Part of the explanation for the lower total labour costs to sales ratio overseas appears to be higher labour productivity, which in turn is influenced by capital investments and the adoption of workplace flexibility initiatives, amongst other factors. 

Notwithstanding the slower growth in retail prices, it would appear that higher labour costs in Australia have largely been passed onto consumers. This is consistent with evidence that labour costs as a percentage of sales revenue and rates of profit have remained fairly stable over recent years.
With the advent of greater global online competition Australian retailers will be under increasing pressure to control cost increases. It is particularly important that labour productivity growth in retail enterprises is, at a minimum, strong enough to offset the growth in wage costs. As explained in chapter 3, even greater improvements will be needed to help narrow the existing productivity gap between Australia and countries such as the United States. 

Figure 11.
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Growth in average weekly earnings and implicit price deflator for retail
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Data sources: ABS (Average Weekly Earnings Cat. no. 6302.0; Retail Trade Australia Table 5 Cat. no. 8501.0).

Attaining greater flexibility in retail workplaces needs to play an important role in delivering the necessary productivity growth. Employers, employees and unions clearly have a common interest in ensuring the long-term prosperity of the Australian retail industry. There needs to be a shared commitment from all parties to working cooperatively to deliver the required productivity improvements. With creative thinking and the adoption of innovative measures, strong productivity growth can be achieved and provide the basis for improvements in the overall pay and conditions and job satisfaction of retail employees. The Commission recognises that a sharing of the benefits that derive from greater workplace flexibility is likely to deliver the best outcomes for all parties, including retail consumers. 
Furthermore, beyond workplace arrangements, there are many other aspects of retail operations and business practices that provide scope for productivity enhancing changes. Some of these are discussed later in this chapter and/or in some cases are covered in other chapters. 

The rest of the chapter is organised as follows:

· industrial relations laws and institutional arrangements (section 11.2) — a brief discussion of the evolution and key elements of the new workplace relations system

· setting pay and conditions in retail (section 11.3) — including an overview of minimum award wage setting and enterprise agreement making

· wages and earnings outcomes (section 11.4) — a summary of key statistical data on outcomes and trends in the retail industry

· concerns about awards and labour costs (section 11.5) 

· workplace flexibility (section 11.6) — discusses the importance of flexibility, evidence regarding the adoption of flexible practices in Australian retail, barriers to achieving flexibility and the scope for further innovation. 

· conclusions and recommendations (section 11.7).

Since the draft report, this chapter has benefited from substantial further input from participants, including the views and evidence presented by unions and workers employed in the retail industry.
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Industrial relations laws and institutional arrangements

Australia’s industrial relations laws and institutional arrangements have undergone major changes over the last 25 years. Historically, Australia had a highly centralised and formalised industrial relations system. The Australian Industrial Relations Commission (AIRC) made national wage case determinations that were subsequently reflected in variations to awards which regulated basic wages and working conditions. There were a very large number of state and federal awards covering a wide range of occupations and organisation types within an industry.

In the late 1980s, a process began of significant award restructuring and simplification,
 and a shift from centralised wage fixing to enterprise bargaining. Reform accelerated in the mid 1990s with the introduction of the Workplace Relations Act 1996, further award simplification (and a focus on a basic ‘safety net’ of conditions) and the introduction of individual employment contracts (Australian Workplace Agreements). The overall effect was to substantially reduce the role of tribunals in determining wages and conditions and to encourage direct bargaining (constrained by only limited core requirements) at the enterprise level, including the negotiation of individual agreements.

Across Australia, the proportion of employees having wages set by collective enterprise agreements or individual agreements steadily increased from 32 per cent in 1990 to almost 80 per cent in 2002 (PC 2005). This proportion stood at approximately 75 per cent in May 2010 (ABS 2010d).

The shift from the traditional highly prescriptive, centralised system of awards towards a more decentralised system of industrial relations, reflected a growing recognition that rigidity in the system had been inhibiting flexibility and adaptability within firms. Governments identified the scope for productivity and efficiency gains from a system that was better able to take into account the particular circumstances of individual workplaces and their employees.

Fair Work System

Further substantial changes to the workplace relations system have been made more recently. The new Fair Work system commenced operation on 1 July 2009 and took full effect from 1 January 2010. Its coverage extends to all private sector employers and employees in Australia, except unincorporated enterprises (e.g. sole traders and partnerships) in Western Australia, which has not referred its industrial relations powers to the Federal Government. 

The new system provides a stronger safety net for employees than under the previous Work Choices system, with a wider range of enforceable minimum protections. The following are some of the key elements of the new system.
· The Fair Work Act 2009 (FW Act) and the associated Fair Work Regulations 2009, which together provide the legislative framework and rules.

· Fair Work Australia (FWA) — the national workplace relations tribunal established to oversee Fair Work with the power to vary awards, make minimum wage orders, approve agreements, determine unfair dismissal claims and make orders on various matters to help employees and employers resolve disputes.
 

· Fair Work Ombudsman (FWO) — provides an information and advice service on all aspects of workplace relations. Inspectors, with strong investigative powers, work under the Ombudsman to assist employers, employees and organisations to comply with workplace relations laws and, where necessary, take steps to enforce the laws through the court system.

· National Employment Standards (NES) comprising 10 legislated essential employment conditions (box 
11.1).

· Modern Awards — industry or occupation-based awards that rationalised and streamlined thousands of state and federal awards and set out minimum wages and employment conditions for those employees covered.

· Enterprise Agreements — these remain a feature of the new system and employers and employees are able to bargain over a wide range of matters, but there have been significant revisions to the provisions governing the making and approval of such agreements, including in relation to the role of unions and the application of a ‘better off overall test’. The Fair Work System also enables multi-enterprise agreements (multiple employers may choose to bargain together, without having to satisfy a public interest test).

· A separate multi-employer bargaining stream for the low paid — this stream is intended to help workers who have not had access to collective bargaining in the past. FWA will facilitate the making of agreements and must determine if the proposed bargaining is in the public interest (decisions are subject to appeal) and individual employers can seek exemption from the process.

· Unfair dismissal laws — revised laws provide employees, particularly those in small businesses previously exempt from the laws, with greater protection from unfair dismissal.

· Individual flexibility arrangements — every modern award and enterprise agreement must include a ‘flexibility term’ which allows an employer and an individual employee to negotiate arrangements to meet their individual needs; providing the employee is better off overall under the arrangements. The extent to which this has facilitated genuine flexibility is discussed in section 11.6.
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National Employment Standards

	The National Employment Standards (NES) comprise 10 legislated essential employment conditions covering:

· maximum weekly hours of work

· the right to request flexible working arrangements

· parental leave and related entitlements

· annual leave

· personal/carer’s leave and compassionate leave

· community service leave

· long service leave

· public holidays

· notice of termination and redundancy pay

· provision of a Fair Work Information Statement, which details the rights and entitlements of employees under the new system and how to seek advice and assistance.

The NES, contained in the Fair Work Act 2009 (ss. 59-131 of Chapter 2, part 2-2), are minimum standards applying to the employment of employees which cannot be displaced, even if an enterprise agreement includes terms that have the same (or substantially the same) effect as provisions of the NES. 

	Source: DEEWR (2010b).

	

	


The Australian Government committed to undertaking a post-implementation review of the Fair Work Act, within two years of its full implementation, that is by 1 January 2012. This was a consequence of the (then) Prime Minister granting an exceptional circumstances regulation impact statement exemption at the decision-making stage. 

While the Government has given an indication that the review of the Fair Work Act will be an independent review, in that it will not be conducted by the policy Department, (Vasek 2011), very little information has been publicly released on the scope and nature of the review.
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Setting pay and conditions in retail

Awards are legally enforceable documents that specify the conditions and obligations in an employment relationship. They set out minimum wages, penalty rates, loadings and other conditions. They provide employees ‘with a degree of certainty in their employment’ (Unions WA, sub. DR185, p. 6) but also specify certain obligations of employees such as the requirement to give notice of resignation.

Retail employees are more likely than workers across all industries to receive wages set by an industrial award, and less likely to have their wages set by collective agreement or individual arrangement, although award reliance has been declining, consistent with a broader trend in the economy.

In May 2010, 22 per cent of all employees in the retail trade industry had their pay set by awards, well above the corresponding proportion for all industries (15 per cent); 41 per cent had their pay set by a collective agreement (compared with 43 per cent for all industries); and 33 per cent had their pay set by individual arrangement (compared with 37 per cent across all industries) (ABS 2010d).

The level of award reliance of employees in retail has fallen substantially since 2000 (table 
11.1). Retail trade was the second or third most award-reliant industry in the years 2000 to 2008, but was the fifth most award-reliant industry in 2010. 

Table 11.
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Proportion of all employees reliant on awards: retail and all industries, May 2000 to May 2010a
	
	2000
	2002
	2004
	2006
	2008
	2010

	
	%
	%
	%
	%
	%
	%

	Retail trade
	34.9
	34.2
	31.3
	28.7
	28.9
	22.3

	All industries
	23.2
	20.5
	20.0
	19.0
	16.5
	15.2


a(Figures are for May each year, except for 2008, which are for August. Prior to 2008, data were classified according to the Australian and New Zealand Standard Industrial Classification (ANZSIC), 1993 edition. The data for 2008 and 2010 are based on the ANZSIC 2006 edition. Equivalent figures for 2008, based on the ANZSIC 1993 edition, were: Retail Trade 29.3 per cent and All industries 16.3 per cent.

Source: ABS (Employee Earnings and Hours, various, Cat. no. 6306.0).

The proportion of non-managerial employees that have their pay set by awards is higher than the proportion for all employees, because of the higher incidence of individual arrangements for management employees. For example, based on unpublished data from the ABS Employee Earnings and Hours Survey for May 2010 provided to the Commission by the Department of Education, Employment and Workplace Relations (DEEWR pers. comm., 16 June 2011), 23.3 per cent of non-managerial retail trade employees and 16.4 per cent of non-managerial employees across all industries had their pay set by awards.

Setting of minimum wages

Under the Fair Work System, minimum wages are set and adjusted by a specialist Minimum Wage Panel within FWA. FWA undertakes annual reviews, with updated wage rates in modern awards, enforceable by law, taking effect from 1 July each year.
 The Minimum Wage Panel also makes national minimum wage orders for employees who are not covered by a modern award. The Panel may take various matters into account in determining minimum wages (box 
11.2).
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Determination of minimum wages

	When setting and adjusting minimum wages, the Minimum Wage Panel may take the following into account:

· the performance and competitiveness of the national economy, including productivity, business competitiveness and viability, inflation and employment growth

· promoting social inclusion through increased workforce participation

· relative living standards and the needs of the low paid

· the principle of equal remuneration for work of equal or comparable value and

· providing a comprehensive range of fair minimum wages for junior employees, employees to whom training arrangements apply and employees with a disability.

In reviewing modern award minimum wages, FWA must take into account various additional matters, including (but not limited to):

· the need to encourage collective bargaining

· the need to promote flexible modern work practices and the efficient productive performance of work

· the likely impact of any exercise of modern award powers on business, including on productivity, employment costs and the regulatory burden.

	Source: DEEWR (2010b).

	

	


Minimum wage decisions flow through modern awards via a tiered structure of wage classification levels (for example, eight levels in the General Retail Industry Award), covering low paid unskilled workers through to managerial employees at higher levels of pay. 

Retail employers are amongst those most affected by minimum wage decisions because of the comparatively higher level of employment in the retail industry subject to minimum award wages (that is, relative to industries with a higher incidence of over award or enterprise agreement-based pay). The coverage of employees in small retail businesses tends to be higher than in larger businesses that typically make greater use of enterprise agreements.

Minimum wage decisions can also affect other wages indirectly by acting as a floor for wage increases achieved through workplace bargaining. According to the DEEWR Workplace Agreements Database, ‘around 37 per cent of current federal enterprise collective agreements (CAs) covering 24 per cent of all employees under federal enterprise agreements are linked in some way to annual wage review outcomes’ (Australian Government 2011b, p. 4). More generally, even where there is no direct or explicit link, higher minimum wage increases are likely to place a floor under wage claims and outcomes in workplace bargaining negotiations. This is particularly likely to be the case given the requirement that all employees are made ‘better off overall’ by any agreement.

Review and rationalisation of awards

In 2008, the AIRC commenced a process of reviewing and rationalising thousands of state and federal awards, with the objective of creating a system of streamlined and simplified ‘modern awards’ as part of the new national Fair Work System. 
The first 122 modern awards commenced on 1 January 2010 — including the General Retail Industry Award 2010 — coinciding with the introduction of the new national workplace relations system. For the purposes of the Award, ‘general retail industry’ means the sale or hire of goods or services to final consumers for personal or household consumption. Further information on the coverage of the General Retail Award is provided in box 
11.3. 

Other specific modern awards applicable to the broader retail industry include:

· Pharmacy Industry Award 2010

· Meat Industry Award 2010

· Nursery Award 2010

· Vehicle Manufacturing, Repair, Services and Retail Award 2010.
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Coverage of the General Retail Industry Award

	For the purposes of the Award, general retail industry includes:

· food retailing, supermarkets, grocery stores

· department stores, clothing and soft goods retailing

· furniture, houseware and appliance retailing

· recreational goods retailing

· personal and household goods retailing

· household equipment repair services

· bakery shops

· customer information or assistance provided by shopping centres/retail complexes

· labour hire employees engaged to perform work otherwise covered by this award

· newspaper delivery drivers employed by a newsagent.

But does not include:

· community pharmacies

· pharmacies in hospitals and institutions providing an in-patient service

· hair and beauty establishments

· hair and beauty work undertaken in the theatrical, amusement and entertainment industries

· stand-alone butcher shops

· stand-alone nurseries

· retail activities conducted from a manufacturing or processing establishment other than seafood processing establishment

· clerical functions performed away from the retail establishment

· warehousing and distribution

· motor vehicle retailing and motor vehicle fuel and parts retailing

· fast food operations

· restaurants, cafes, hotels and motels

· building, construction, installation, repair and maintenance contractors engaged to perform work at a retail establishment.

	Source: General Retail Industry Award (2010).

	

	


Modern awards build on the National Employment Standards (NES, box 11.1) and may include an additional 10 minimum conditions of employment. These include: minimum wages; types of employment; arrangements for when work is performed; overtime and penalty rates; annualised wage or salary arrangements; allowances; leave related matters; superannuation; and procedures for consultation, representation and dispute settlement. Every modern award must also include a flexibility clause which has the aim of enabling employers and employees to negotiate arrangements to meet their individual needs, provided the employee is better off overall under the arrangements (see discussion of individual flexibility arrangements in section 11.6).

Award modernisation process

The award modernisation process was conducted in accordance with the (then) Minister’s written award modernisation request. This required, amongst other things, that the AIRC take a consultative approach to award modernisation. The AIRC, over a two year period, issued exposure drafts of modern awards for comment, accepted written submissions and conducted public consultations to allow stakeholders to comment on matters of concern.

The award modernisation process was a challenging task. The AIRC was required to set new national benchmarks with pre-modern awards containing a diverse range of conditions.  The process reduced 3715 state and federal instruments, many of which were complex and lengthy, to 122 modern awards. In selecting appropriate wage levels and other conditions in modern awards, the AIRC’s approach was to select new benchmarks based on the most prevalent conditions existing in the range of pre-modern awards.

The AIRC made the General Retail Industry Award 2010 (Retail Award) on 19 December 2008 as part of the priority stage of award modernisation. During the award modernisation process a number of representations were made by industry stakeholders regarding penalty rates and hours of work provisions in the Retail Award. Employers were concerned that increases in the casual loading and changes to the penalty rate structure would increase costs for the industry. There were particular concerns about Sunday penalty rates for casual employees. 

The Department of Education, Employment and Workplace Relations (DEEWR) examined the retail industry’s concerns and on 26 August 2009 the Minister varied her award modernisation request, asking the AIRC to ensure that the hours of work and associated overtime penalty arrangements in the retail, pharmacy and any similar industries do not operate to discourage employers from offering additional hours of work to part-time employees and employing part-time permanent employees rather than casual employees. Prior to commencement of the Award, it was varied in response to a number of applications (section 
11.5).
Notwithstanding the complexity and scale of the modernisation task, it was at the same time limited in terms of the scope of changes that were under consideration. Indeed, the Australian Chamber of Commerce and Industry (ACCI) viewed the process as ‘highly constrained’ for all participants involved:
The process did not involve a detailed consideration of the merits of whether historical employment standards (which are artefacts of a bygone era of ‘paper’ disputes initiated by trade unions in the most part) should be retained or modified to better suit the contemporary world of work. Whilst ACCI supports a sustainable and effective safety net of minimum wages and conditions, in many ways the so-called ‘modern awards’ preserve existing award terms. (sub. DR196, p. 11)
Review of modern awards

Under the FW Act, FWA is required to undertake four yearly reviews of each modern award, but as a transitional measure interim reviews of modern awards, including the General Retail Industry Award, are to be undertaken in 2012. The interim reviews by FWA must include consideration of whether the award is achieving the modern awards’ objective and whether awards ‘are operating effectively, without anomalies or technical problems arising from the modernisation process’. FWA ‘may make a determination varying any of the modern awards in any way that FWA considers appropriate to remedy any issues identified in the review’ (Item 6, Schedule 5 of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009). 
Some in industry have raised concerns about the magnitude of the task, the challenges it will present and the capacity for a meaningful review of each modern award. The ARA submission stated:

FWA is obliged to review all modern awards as part of this process. With over 120 modern awards to be reviewed there is a well-founded fear in the business community that there will be insufficient time for the review to fully evaluate each individual award. This is coupled with a complete absence of information from FWA about how they will be undertaking the process. (sub. DR162, p. 7)

FWA should release further details about the modern award review process as soon as possible and ensure that sufficient time and resources are made available to allow an appropriate examination of each award, with opportunities for all stakeholders to provide input. 

Enterprise bargaining

Employment arrangements negotiated between employers and employees at the enterprise level can reflect the unique characteristics and circumstances of individual workplaces more closely than industry-wide awards. 

The Australian Government continues to promote the benefits of enterprise bargaining:

The Government has long held the view that enterprise bargaining is important in boosting productivity and has delivered economic benefits to both employers and employees over the past decade and a half. This is why enterprise bargaining is at the centre of the FW Act. (Australian Government 2010, p. 94)

The negotiation of a comprehensive (collective) enterprise agreement is one mechanism for tailoring work practices to meet the needs of individual firms and their employees. In the past, management could also achieve this outcome through individual contracts with some or all employees. Indeed, as noted earlier, in May 2010, one third of employees in the retail industry had their pay set by individual arrangement. Statutory individual agreements are not permitted under the new Fair Work System, although, as noted above, every agreement must contain a flexibility clause. The scope provided by these provisions, in practice, to facilitate genuine workplace flexibility is still being tested, but has been subject to some negative comment (see section 11.6).

According to the DEEWR Workplace Agreements Database, there were just over 2000 retail enterprise agreements current at 31 December 2010, covering just under 400 000 employees. Enterprise agreements are far more common in larger establishments and nearly all (over 90 per cent) of retail agreements fall into either the Food Retailing or the Other Store-Based Retailing subdivisions. Although within the latter subdivision, the Commission notes the advice of the Pharmacy Guild of Australia that ‘pharmacy employers have not converted to agreement making (in any form) in numbers of any significance’ (sub. DR181, p. 4).
Table 
11.2 provides information on the number and employee coverage of new agreements for the years 1997, 2000, 2005 and 2010. The table shows that retail agreements as a share of total agreements has grown significantly. Retail agreements accounted for just under 5 per cent of all new agreements in 2010 compared to between 1.2 and 1.6 per cent of all new agreements in the years 1997, 2000 and 2005.
 
In terms of employees covered, however, the increase has been much smaller (from 10 per cent in 1997 to 12 per cent in 2010). This reflects a fall in the average size of retail agreements (from a little over 1000 employees in 1997 to 329 in 2010), suggesting an increased propensity for small to medium-sized enterprises to negotiate enterprise agreements with their employees. 

Table 11.
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Number of new agreements and employees covered

	
	Agreements
	Employees

	
	Retail
	All Industries
	Retail
	All Industries

	
	
	‘000
	
	‘000

	1997
	75
	5.1
	78 568
	767.4

	2000
	85
	6.9
	59 363
	720.4

	2005
	117
	7.1
	122 307
	848.5

	2010
	401
	8.0
	131 894
	1 089.2


Source: DEEWR Workplace Agreements Database.

Nevertheless, based on the latest data, the average agreement size in the retail industry remains high and is considerably higher than that for all industries (329 compared to 136 employees). Of the five largest private sector agreements by employee numbers, made in the period 1 January 2007 to 31 December 2010, three of them were in the retail industry (DEEWR Workplace Agreements Database).

Although the employee coverage of enterprise agreements in retail is now just over 40 per cent, the coverage of businesses is much lower. Business count data in chapter 3 shows that some 50 per cent of retail businesses have four or less employees and nearly 90 per cent employ less than 20 persons. Many smaller employers may perceive that the costs associated with forming enterprise agreements exceed the benefits. Nevertheless, of all federal retail enterprise agreements current at 31 December 2010, approximately 10 per cent covered four or less employees and nearly two-thirds covered 20 or fewer employees (DEEWR Workplace Agreements Database).
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Wages and earnings outcomes and trends

Statistical information and analysis of wages and earnings outcomes and trends, including some international comparisons of labour costs are presented in appendix C. Some of the key findings are outlined in this section.

· Employees in retail trade earn less on average than employees in most other industries — both in terms of average hourly and weekly earnings — reflecting the low average skill level of retail employees. The difference between average weekly earnings in the retail industry and all industries is also partly due to the much lower number of average hours worked by retail employees, and the higher incidence of junior rates of pay.

· Over the last decade, growth in retail industry wages and earnings (as measured by total hourly rates of pay excluding bonuses and by average weekly ordinary time earnings for full time adult employees) has consistently been lower than the average for all industries. In recent years, average wage increases negotiated under enterprise agreements in the retail industry have also been lower than the average across all industries.

· A number of submissions commented that Australia’s wages, penalty rates and other non-wage labour costs are high relative to those overseas, for example in the United States and the United Kingdom. Much of the focus in submissions was on relative minimum wage levels which, although clearly high in Australia by comparison with other developed countries, tell us little about relative labour costs faced by retail employers.
 International comparisons are problematic, and the retail-specific evidence appears mixed. Limited information in submissions and research by some private analysts suggests that labour rates for retail employees in certain larger listed Australian firms are significantly higher than for those employed by comparable retailers in countries such as the United States and the United Kingdom (see for example, Kierath and Wang 2011). On the other hand, the Commission’s own analysis of wages and broader measures of labour costs (appendix C), as well as evidence presented by the ACTU (sub. DR180), would indicate that Australian employment costs are similar (for example compared with the United States) or significantly lower than many developed countries (for example the United Kingdom and several European countries), when expressed in common currency or purchasing power adjusted terms. It should be noted that relativities, based on comparisons of common currency equivalents, can be significantly influenced by exchange rate movements. 
· However, most importantly when making international comparisons of labour costs, the relative productivity of workers, that is the relative contribution to output of retail workers in each country, must also be taken into account. Firm level and whole industry comparisons suggest that labour costs as a proportion of sales revenue/turnover in Australian retail are higher than in the United Kingdom and the United States. The Commission acknowledges here too that international comparisons must be interpreted with caution (see appendix C).
Relative to many less developed countries, Australia’s wages and associated ‘on costs’ are clearly high. This is largely a reflection of our generally high standard of living and the conditions of employment that Australians would generally be unwilling to compromise on. This sentiment is consistent with the view of the ACTU:

While it is true that retail sector wages are lower in some countries, the general community, unions and majority of employers do not support the ‘race to the bottom’ approach that would see Australian workers paid wages and conditions of workers in developing countries. (sub. 100, p. 3)

But compared to other Australian workers, the wages received by retail employees are low, a point emphasised in submissions from unions and numerous individuals. Some of these submissions also highlighted the difficulties faced by these workers and their families in meeting living expenses, particularly from their normal time earnings (see for example, United Voice sub. DR197). 
The Commission has not, in this report, made any specific findings or recommendations in relation to pay and conditions. Moreover, the Commission accepts that cutting the pay and conditions of retail workers could potentially have detrimental impacts on productivity and the performance of the industry. This point was made by a number of participants. The ACTU stated that ‘[i]nvesting in decent wages and conditions assists employers to sustain a skilled and efficient workforce which delivers high quality customer service and solid returns’ (sub. 100, p. 5).
However, it must also be recognised that, if those sectors of the Australian retail industry now exposed to international competition are to have the best chance of competing effectively, the productivity of workers will need to substantially narrow the gap with international competitors and more than keep pace with future wage movements. 

Regulatory and workplace inefficiencies can contribute to total labour costs being high relative to retail output in Australia when compared to some other comparable countries. Part of the explanation for the lower total labour costs to sales ratio overseas appears to be higher labour productivity. This in turn is influenced by capital investments and the adoption of workplace flexibility initiatives, perhaps associated in some countries with the greater prevalence of performance-related pay in the overall structure of remuneration.
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Concerns about awards and labour costs

Some participants have raised concerns about the impacts of workplace legislation and awards on wage outcomes, workplace flexibility, productivity and employment in the Australian retail industry (box 
11.4).
The main focus of this section is on the impacts of workplace regulation on what retail employers pay their workers, while the following section focuses in particular on those concerns that relate to workplace flexibility. However, clearly there is an overlap, for example, in relation to the impact of higher penalty rates on trading hours flexibility.

Some participants raised general concerns about the determination of minimum wages in Australia and recent minimum wage decisions (see for example ACCI, sub. DR196). These concerns are not considered in this report. The Commission recognises that many different factors must be weighed in making minimum wage determinations. Decisions are the outcome of an established public review process that provides an opportunity for stakeholder submissions to be considered. However, the following observations in the 2010 OECD Economic Survey of Australia are pertinent:

The challenge is to set the minimum wage at a level that minimises the potential employment losses relative to the income gains of lower paid workers (OECD 2009). Given the already relatively high minimum wage in Australia, future increases should be moderate and take account of productivity developments to avoid exclusion of vulnerable and low skilled workers. (OECD 2010, pp. 136-137)

Minimum wages and incentive-based remuneration

Commissions and incentives do not appear to be a common feature of employee remuneration in Australian retail. However, the Commission understands that such arrangements are more prevalent and also more likely to be effective, in certain sectors of the industry (Shop, Distributive & Allied Employees’ Association, sub. 18 and Unions WA, sub. DR185).
Participants have suggested that high minimum award wages are limiting retailers’ flexibility to consider the adoption of incentive-based remuneration for their employees. Westfield, for example, submitted:

The high minimum labour cost precludes retailers from rewarding the best and most productive staff. This is a restraint on retailers’ abilities to optimise resources in their businesses. Many retailers would like to offer incentives but the already high basic wages prevent them from doing so. (sub. 103, p. 23)
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Selected participants’ comments on labour costs and workplace regulation

	ACCI: … there are aspects of the Fair Work laws which are negatively impacting business in the services sector. These include one size-fits-all regulation and additional costs from ‘modern’ awards, a failure to tailor industrial regulation to the seven day nature of service industries, and a failure of ‘individual flexibility arrangements’ clauses in modern awards to markedly allow for individual employer-employee agreements. Other issues concern new rules around bargaining and agreement making, inflexible transmission of business rules, removal of exemptions which make it easier for employees to make unfair dismissal claims, increased capacities for unions to enter workplaces, the general re-regulation of industrial awards and removal of the capacity for an employer and employee to make individual agreements which suits the needs of both parties. (sub. DR196, p. 6)

Myer: Recent changes through the application of new ‘modern awards’ to penalty rates for late night and weekend work require increases to sales force employee pay from July 2011 and additional increases phased over the following two years. The impact to Myer from a cost perspective will be an additional $10-15 million per year to operational costs over the next three years. This additional expense is on top of any proposed wage adjustment, thereby having the potential to ‘double’ labour costs within the organisation. This has the potential to cause a structural review of the composition of the Myer sales workforce and further impacts on the permanent versus casual mix and long term careers in the industry for those seeking the certainty of a permanent role.  There are clearly potential unintentional consequences of such changes for careers in the retail sector. (sub. 88, p. 14)

Australian Newsagents’ Federation: Approximately 65 per cent of newsagencies surveyed by the ARA suggested that the Fair Work system is the most, or a major, significant challenge to their business … ‘Newsagency operators anticipate that they will have to respond to the changes caused by the Fair Work system by cutting staff hours. …’ (sub. 99, p. 18, including quote from Australian Retailers Association, State of the Independent Retail Sector 2010, p. 33)

Australian Retailers Association: … the requirement for retail businesses to comply with the Federal Government’s Award Harmonisation process also places an added challenge to retailers as employers. Although the ARA do not propose in this submission to comment on what has been decided by the Parliament and the community on what  represents fair workplace policy, the application of this does pose an additional problem to retailers. Specifically, the rising cost of labour required through Fair Work Australia does act as a disincentive to retailers to retain its relatively low-skilled workforce at a time when trading conditions are incredibly slow. Moreover, the productivity of workers in retail does not necessarily line up with the award harmonisation policies at a category-by-category level and, simply put, Australian retail is yet to show any signs of a sustained recovery. (sub. 71, p. 9)

Retail Traders’ Association of Western Australia: Failure of our Federal IR legislation to properly understand and address the needs of the retail industry, to recognise the 24/7 activity within the industry, has caused significant increases to wage costs throughout the industry. We would see that this has not only offset previous productivity gains but led to a reversal of gains from the past. … 

To continue with the same practices and expect different results is the definition of insanity. … Labour costs and IR issues are a large factor in any retailer’s cost structure and therefore must be subject to scrutiny and change. (sub. 80, pp. 16-17)

	

	


As pointed out by the ACTU, the FW Act does not preclude ‘an employer and an employee from entering into a common law contract placing some or all of an employee’s earnings ‘at risk’ — provided that over the course of an agreed period the employee is not disadvantaged in a financial sense compared to the award’ (sub. DR180, p. 16). 

Further, the ACTU claims:

The main reason why these arrangements are not embraced is that the rewards offered by employers are not commensurate with the risks that employees are asked to bear. This is a market problem: if employers offered sufficient rewards, employees would no doubt be more interested in performance-based pay. (sub. DR180, p. 16)

Some enterprise agreements link remuneration with performance as a way of promoting improvements in productivity. Examples of performance-related wage clauses in enterprise agreements include performance pay arrangements for individuals, work teams or all employees and once-only conditional bonuses paid where certain performance or productivity levels are achieved (DEEWR 2010a). However, the incidence of such clauses is low in retail industry agreements (see section 11.6).

The payment of commissions is more widespread in the United States where base wages in equivalent retail activities are lower than in Australia. Participants to this inquiry have highlighted the potential productivity benefits of such performance-related remuneration:

The retail industry operates on extremely low margins and any factor that can bring lower overheads and related costs directly to sales would vastly improve productivity within the industry. Commissioned base remuneration would greatly assist the industry’s productivity especially with the expected international cost and price competition close at hand. It would put the Australian retail industry on a more level playing field with international competition. (Retail Traders’ Association of Western Australia, sub. 80, p. 17) 

It’s very hard to pay commission in Australia which would probably improve productivity. It’s very hard to do here in Australia on the rates of labour you’re paying. But I’m sure that commission rates to employees would assist productivity. (ARA, trans., p. 17)
Myer supports the facilitation of an appropriate optional sales commission based remuneration system offsetting a proportion of the current ‘fixed’ cost system as it is our view that this drives improved productivity. 

Such a scheme will ensure Myer is more competitive on a global scale and will help to manage the increasing presence of online retailing in Australia.

Myer is currently trialling performance-based pay for selling team members related to productivity targets.  The initial sales uplift as well as positive feedback from both customers and team members is encouraging. (Myer, sub. 88, p. 15)

The effectiveness of any incentive-based remuneration arrangements depend critically on their design and implementation and such arrangements may have greater potential to drive productivity improvements in some retail sectors than others. The Commission does consider, however, that the industry should continue to investigate opportunities for their more wide-spread adoption in Australia.
Impacts of award modernisation

The process of developing modern awards that apply nationally, by combining the many state and federal awards, inevitably resulted in some changes in conditions of employment — in some cases increases, in other cases decreases. Some employers have raised concerns about changes arising from award modernisation that they claim are increasing their costs. These concerns are discussed below, but the modern awards will also provide employers (particularly those operating in more than one jurisdiction) with a number of benefits relative to pre-modern awards.
Benefits of award modernisation

The award modernisation process will, over the next few years, result in more uniform award conditions, nationally. As noted by the Australian Newsagents’ Federation:

... the introduction of the modern award system means that in some industries, such as retail, significant differences in wage rates and casual loadings in particular are being phased out. For example, in some states, casual loadings could be as high as 35% on top of the ordinary rate of pay, while in other jurisdictions, casual loadings were as low as 15%. (sub. 99, p. 33)

The head of the Australian Industry Group, has stated that ‘the modern award system will provide many lasting benefits to employers, employees and the Australian community’ (Ridout 2011, p. 4).

Union groups expressed the view that retail employer groups had failed in their submissions to adequately acknowledge many of the benefits flowing from award modernisation. The Shop, Distributive & Allied Employees’ Association (SDA), for instance, highlighted the following benefits of the General Retail Industry Award:

· greater flexibility in terms of when and how ordinary hours can be worked:

The modern retail award provides for 24 hours, 7 days a week operation without overtime. This is the first time such a provision has applied. Under the numerous previous awards there were limitations on when and how ordinary hours could be worked, i.e. nightfill could only occur when the store was closed, “fill” ended at midnight, only one late night (evening) of work in a week could be rostered. A 24-hour trading store would have needed to use overtime rates to staff the store for substantial periods of the night and early morning. (sub. DR183, p. 9)

· it encompasses all classifications and categories of workers into the one award — anyone that a retailer would employ in a store (for example, bakers, butchers, payroll clerks, visual merchandisers) are now covered by the one award:
This not only reduces the number of awards at a store, but reduces the differing conditions that had previously applied, e.g. there is only one set of roster conditions applying, one set of rest break conditions, etc. This is also a significant productivity benefit for the industry, providing uniformity across Australia, easier application of conditions, a simpler understanding, no state differentials to deal with, and a simpler payroll system. (sub. DR183, p. 10)

· it has no limits on casual employment; no conversion of casual to permanent; allows part-time employees to agree to work additional hours up to full-time, without overtime; has no ratio or proportion of part-time or full-time employees; and allows employees to choose shift work or a penalty hour system or a combination of both, depending on their trading pattern, business structure or preference (sub. DR183, p. 11).
Employer concerns about cost impacts

Some retail employers have stated that the implementation of the modern award will result in significant increases in their employment costs. This is notwithstanding the transitional arrangements contained in the General Retail Industry Award 2010, which mean that changes to wages, loadings and penalty rates are to be phased-in over a period of up to five years. The Victorian Employers’ Chamber of Commerce and Industry (VECCI), for example, submitted:
Despite Government commitments to the contrary, many employers — and, indeed, employees — are worse off as a consequence of the introduction of modern awards. The mechanism to relieve this — transitional or phasing arrangements in modern awards applicable to the sector — have themselves proven to be a kind of regulatory burden, and have made the task of award interpretation and application all the more complex. (sub. DR217, p. 4) 
The National Retail Association (NRA) and the Australian Retailers Association (ARA) provided indications of the overall cost implications of the modern retail award in their submissions to the 2010-11 Annual Wage Review. Using hypothetical case studies, the ARA suggested that, taking the first two transitional arrangements into account, weekly wage bills would rise by just over 5 per cent for a small Queensland retailer and by just over 3.5 per cent for a small NSW retailer (ARA 2011). The NRA, in its submission to the wage review, stated:

Taking into account the transitional arrangements, on average, national employers (operating across the various jurisdictions) engaging employees under the General Retail Industry Award 2010 were burdened with an increase in the order of 1.6% in their labour costs on 1 July 2010. For smaller employers who traditionally operate within states or territories (particularly NSW and Queensland) the increases were larger. (NRA 2011, p. 5)

The ACTU (sub. DR180) challenged the validity of both the ARA and NRA estimates. It questioned the representativeness of the case studies and assumptions on which they were based. It has not been feasible for the Commission to determine the accuracy of the estimates presented to the inquiry, nor to compile its own estimates of the likely overall cost impact on retailers of the introduction of the modern award. Cost implications vary significantly between jurisdictions and within jurisdictions, depending on the employment structure of individual businesses and the particular awards that applied prior to the commencement of the modern awards.
According to the NRA (2011), the main sources of increased labour costs in the modern award are: increased penalty rate provisions for weekend work (see below); increased casual loadings and allowances in some jurisdictions and increased basic rates of pay for particular classifications. 
However, changes to certain conditions of employment in some jurisdictions will have offsetting benefits for employers that operate in the relevant jurisdiction (for example, a reduction in the casual loading in Victoria) and this needs to be taken into account when considering the overall net impact of the move to the modern award. These offsetting benefits are in addition to the general benefits cited above that have been argued are associated with national awards. 

The ACTU noted, for example, that:

· in Victoria, labour costs overall have fallen significantly because of award modernisation

· for Australia as a whole, it estimates that retail wage rates for Monday to Friday work during the day, (based on a weighted average of relevant hourly rates in pre-modern awards) fell by 0.86 per cent for permanent adult workers and 2.12 per cent for casuals

· ‘harmonisation also meant significant changes for wage rates that were ‘outliers’ in a national context. For example, the Sunday casual rate in the Northern Territory will decrease from $34.90 to $31.58 by 2015, ignoring the effects of annual minimum wage adjustments’. (sub. DR180, pp. 10-11).

Retailers have also expressed concerns about the combined effect of minimum wage increases and the changes resulting from award modernisation. For example, in its submission to the 2010-11 Annual Wage Review, the NRA stated:

The Minimum Wages Panel increased rates by $26 per week from July 1, 2010. This represented a 4.33% increase for a shop assistant under the General Retail Award. This meant that, on average national retailers operating under the modern award would have been hit with a 6% increase in labour costs from July 1 last year (minimum wage increase plus modernisation increase). NSW and Queensland retailers would have been hit with a total increase around 7%. (NRA 2011, p. 5)

While those businesses with enterprise agreements will not be immediately impacted, there are concerns about the flow on effects over time:

The desire of employee representatives to maintain wage relativities between award and non-award employees means any decisions affecting award rates inevitably flows through to the wage negotiation process and becomes the minimum increase for any collective bargaining agreements. (ANRA, sub. 91, p. 36)

Penalty rates

The biggest single industry concern in relation to the retail award modernisation process is the impact on penalty rates and, as a further consequence, on the trading hours flexibility of employers. 
Penalty rates reflect a need to provide the typical worker with a higher level of compensation for their services at times when the opportunity cost of their time, for example in terms of caring responsibilities, family time or other leisure activities, may be greater. Without this added incentive, many workers would prefer not to work at times they consider to be ‘unsociable’ or otherwise inconvenient. It is also the case that ‘[m]any workers rely on penalty rates to make ends meet and any reduction in penalty rates would have a significant impact on the finances of thousands of households’ (Unions WA, sub. DR185, p. 4).

The following comments are indicative of industry concerns about penalty rates in the modern retail awards:

The Award doesn’t reflect or address the need for flexible hours to meet the convenience and other needs of our consumers. Penalty rates are at unsustainable levels and have inflicted large cost increases over those under previous legislation. (Retail Traders’ Association of Western Australia, sub. 80, pp. 16-17)

From July 2011 our business will be facing increased penalty rates for night and weekend work as well as increased casual loading rates. … These … increases will directly impact our businesses and will likely result in our brands having to reduce employee numbers in order for stores to remain profitable. …

The peak shopping periods are weekday late nights (such as Thursdays) and weekend days. Yet due to penalty rates (which can be as high as 250% of the standard rate) retailers are restricted in the way they can structure employees during this time. (Adairs Retail Group, sub. 129, pp. 1-2)
The Guild shares the concerns of other retailers with regard to the impact of penalty rates contained within the modern awards for retail, including the Pharmacy Industry Award 2010 … (The Pharmacy Guild of Australia, sub. DR181, p. 5)
Retail employers raised concerns about penalty rates and hours of work provisions and their cost implications during the early development process for the modern award, and subsequently through applications to vary the Award provisions (box 
11.5). 
Table 
11.3 summarises the penalty rate structure in the General Retail Industry Award. Producing a comprehensive mapping between pre-modern award penalty rates in the many relevant state and federal awards and those applying in the modern retail awards is a complex task and the Commission understands from its consultations with the relevant agencies that summary information is not readily available. The SDA, however, did provide the Commission with information on weekend penalty rates in relevant pre-modern awards (table 
11.4).

Corporations formed after 27 March 2006, and prior to the commencement of modern awards, were permitted to operate under the Australian Fair Pay and Conditions Standard, including the applicable Australian Pay and Classification Scale. Such businesses were not subject to the provisions of awards and no penalty rates applied to these businesses. Although the number of businesses affected is likely to be comparatively small (ACTU, sub. DR180), from 1 July 2010 they were, for the first time, required to pay penalty rates.

… these businesses have moved from no penalty rate to a 5% penalty rate on Saturdays, from no penalty rate to a 10% penalty rate on Sundays and no penalty rate to a 50% penalty rate on Public Holidays. (NRA 2011, pp. 7-8)
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Applications to vary retail award provisions

	Parties lodged a total of 12 applications to vary the Retail Award under the variation provisions of the Workplace Relations Act which ceased operation on 1 January 2010. Key applications included:

· on 30 September 2009, the NRA lodged an application to vary Retail Award provisions regarding part-time work, uniform allowances and penalty rates

· on 14 October 2009, the Chamber of Commerce and Industry – WA applied to vary the Retail Award in relation to clauses on part time work, maximum ordinary hours, rostering and overtime. 

FWA’s decision of 29 January 2010 varied the Retail Award in order to deal with the majority of applications made by parties including the two key applications listed above. With respect to penalty rates, the decision resulted in the removal of the casual loading for casual employees working on Sundays. Prior to this decision, casual employees under the Retail Award were entitled to receive a total pay rate of 225 per cent of their ordinary rate on Sundays. This included the casual loading of 25 per cent in addition to the Sunday penalty rate (which also applies to permanent employees) of 100 per cent.
Since the commencement of the national workplace relations system on 1 January 2010, there have been 20 applications made to vary the Retail Award. These applications have included concerns about issues such as minimum engagement periods, alterations of ordinary hours, or to otherwise remove ambiguity or uncertainty in particular clauses in the award. However, none of the applications specifically address the issue of penalty rates.

	Source: DEEWR, pers. comm., 13 September 2011.
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Penalty rates in the General Retail Industry Award

	
	Penalty rate
(after transitional arrangements)

	
	Permanent employee
	Casual employee

	Evening work Monday to Friday
	25%
	0%

(25% casual loading applies)

	Saturday
	25%
	10%

(25% casual loading applies)

	Sunday
	100%
	100%

(no casual loading)

	Public holidays
	150%
(or leave in lieu equivalent)
	150%
(or leave in lieu equivalent, 25% casual loading applies)


Source: General Retail Industry Award 2010. 
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Pre-modern retail award weekend penalty rates

Permanent employees

	State/territory
	Saturday
	Sunday

	Victoria
	Between 25% and 36%
	100%

	New South Wales
	25%
	50%

	Queensland
	25%
	100% (except 50% in independent stores)

	ACT
	Extra $ added to weekly pay:

Work before Noon $18.70

Work after Noon $22.50

Work both morning and afternoon $41.20

(between 26% and 40% loading depending on number of hours worked)
	50%

	Tasmania
	50%
	100%

	South Australia a
	0%
	60%

	Western Australia a
	Loading equivalent to 21%
	100%

	Northern Territory
	25% before Noon

Frozen flat amounts for between Noon and 6.30 pm.

Frozen until they equal 25%

(About 35%)
	100%


a(SA and WA had significantly higher base rates for hours worked Monday to Saturday.

Source: SDA (sub. DR223).
The union groups pointed out that other factors must also be taken into account when considering the cost implications of penalty rate changes:

… many retail employees lost in an instant a substantial component of their regular wage due to the fact overtime was not a “penalty” and therefore was not phased in or out. It was simply removed. To illustrate this, in many states work between 6 pm – 9 pm Monday – Thursday was overtime. Retail workers regularly worked this time, e.g. supermarkets open to 8 pm. Employees working between 6 pm – 8 pm were paid a 50% overtime penalty. With the new award span of hours allowing work after 6 pm with a penalty of 25%, a ‘transition’ is to occur. This transition however is from 0% to 25% over five years as the overtime penalty was not saved. FWA and FWO have both agreed this is correct, so employers could freely trade to 8 pm, no longer pay the overtime penalty, do not have to pay the full 25% penalty, but enjoy a five year phase-in of the transition from 0 to 25%. Currently, a transition penalty of 10% applies. This is substantially less than what workers previously received. (SDA, sub. DR183, p. 10).

In WA, due to the Shop and Warehouse Award treating Sunday as an overtime day, and the transitional provisions not dealing with overtime, the effective penalty rate on Sundays for employees in General Retail shops went from 100% to 20% and currently sits at 40%. Furthermore, the weekly base rate of pay under the General Retail Industry Award when it took effect was actually lower than that provided under the WA Shop and Warehouse Award. (Unions WA, sub. DR185, p. 6) 

Unions also pointed out that ordinary hours in the General Retail Industry Award are far in excess of hours that are standard in the awards in other industries and penalties are not ‘as high as in many other industries that operate 24/7’ (SDA, sub. DR183, p. 6). 
SDA also noted that penalty rates were lower, and the span of ordinary hours broader, in the general retail award than some other retail awards, such as the Vehicle Manufacturing, Repair, Services and Retail Award. 

The ACTU claim that penalty rates in Australia are moderate by international standards (trans., p. 42). The Commission has undertaken a comparison of compensation for work on rest days and public holidays in selected OECD countries (appendix C). This indicates that some countries such as Finland and France have relatively generous compensation provisions. However, relative to some other countries penalty rates are high in Australia. Further, penalty rates do not apply at all in retail in most states in the US.
Some retailers, in their submissions, suggested that the modern award failed to adequately reflect today’s reality of extended retail trading hours. Woolworths, for example, stated:
Australian retailers are constrained by the assumption that shopping still occurs Monday to Friday between 9am and 5pm which is reflected in the General Retail Industry Award. (sub. 110, p. 14)

In responding to the draft report, the SDA pointed out that such statements were misleading:
The modern General Retail Award provides for ordinary hours on all days of the week. Clearly a spread of seven days a week shows that a claim of a Monday to Friday restriction is incorrect. The Retail Award has a span of Monday to Friday, 7am to 9pm (11pm for those employers who open beyond 9pm Monday to Friday, or 6pm on Saturday or Sunday), Saturday 7am to 6pm and Sunday 9am to 6pm. Further the modern Retail award has a night shiftwork provision.

A simple look through the awards in other industries shows that retail ordinary hours are far in excess of hours that are standard. (sub. DR183, p. 5)

That said, given the significance of weekend trade for some businesses, any increases in penalty rates can have significant cost implications. The NRA have stated:

Weekend trading will be the peak trading and staffing periods for many operators and simple modelling will show that if labour costs increase by 25% on Saturday and 50% on Sunday — the impact across the week will be in the order of 20%. …
For small businesses in particular this increased penalty will mean that trading hours will be reduced and/or owners will work more hours in the business. (NRA 2011, pp. 4‑5)

In principle, penalty rates in awards should not be set in excess of the minimum necessary to avoid unfair or unduly harsh treatment of employees, and an efficient level of penalty rates would be one which is just sufficient to induce people with appropriate skills to voluntarily work the relevant hours. Some workers may be very comfortable with (or even prefer) weekend and evening work and, for these people, the additional pay incentive may not need to be as large as exists under the current penalty rate structure. If work at existing penalty rates is keenly sought, this may also be suggestive of those rates being higher than is necessary to compensate workers for working at times that are inconvenient.
… there are some people in the retailer industry who would be very happy to work on weekends and public holidays and yet they are not really looking for higher wages. It would suit their lifestyle to be able to work on weekends … (ARA, trans., p. 5)

It is especially ridiculous to be required to pay penalty rates to school kids, since it is not a penalty for them to be working on a weekend; in fact in many cases those are their preferred days of work. (Eltham Valley Pantry, sub. 9, p. 7)

… ANRA members report that they have no difficulty finding volunteers to fill shifts on public holidays and weekends, with many employees welcoming the flexible working arrangements that retailing offers. For example, Easter Sunday bears no significance for non-Christian employees who may welcome the opportunity to earn penalty rates. (ANRA, sub. 91, p. 21) 

The use of penalty rates affects the relative costs of doing business at different times of the day or times of the week and therefore influences decisions about trading hours. Faced with growing competition from online businesses that are accessible to consumers 24 hours a day, 7 days a week, retailers are keen to extend their trading hours for the convenience of their customers. Myer, for example, stated:

Most of the sales that are achieved by Myer are during the higher penalty rate periods, when more customers are choosing to shop requiring more labour, proportionately, to be rostered during these higher cost periods adding to our cost base. (sub. 88, p. 15)

According to the Pharmacy Guild of Australia, extended and seven day a week trading patterns are required in the community pharmacy sector ‘to meet the expectations and health care demands of customers and patients’ (The Pharmacy Guild of Australia, sub. DR181, p. 4).
However, some retailers are making the decision not to trade at times now permitted under deregulated or substantially liberalised shop trading hours (chapter 10), largely because penalty rates make it unprofitable for them to do so:

Some small-medium retail enterprises, we are being told now, are closing on weekends, particularly in country areas, particularly on Sundays due to the incredible cost of the wages that are needed to be paid by employers to senior full-timers. (ARA, trans., p. 5)

Recent changes to the General Retail Award affect the costs of the business which then impacts on opening times of bicycle shops. (Retail Cycle Traders Australia, sub. 57, p. 8)

Even with deregulation of trading hours, labour laws prevent many retailers from profitably trading late nights, or on Sundays and public holidays. (Westfield, sub. 103, p. 34)

Submissions from union groups (for example, see SDA, sub. DR183 and the ACTU, sub. DR180) noted that some of their members depend on penalty rates to increase their take home pay. However, if penalty rates discourage retailers from trading at times penalty rates apply, or when retailers do trade they employ mainly junior casuals (ARA, trans., p. 15), the hours worked and take home pay of many employees could decrease as could overall employment levels. Thus a balance needs to be struck.
Many businesses are therefore calling for greater flexibility, including in awards:

Woolworths believes … that it would be appropriate to undertake a review of the penalty rate arrangements contained in that [the General Retail Industry] Award to ensure that retailers are able to have flexibility to employ and use their staff in a way, and at times, that best serve the needs of customers. (Woolworths, sub. 110, p. 16)

… both trading hours and labour laws need revision to ensure that the Australian retail sector is prepared for the changes in shopping behaviour that are upon it. There should be flexibility for retailers to trade when they choose, and there should be employment opportunities available for those people that cannot or choose not to work conventional hours. (Westfield, sub. 103, p. 34)

The modern retail award does not restrict retailers’ flexibility in terms of when they can trade. Penalty rates in the award do, however, impact on the relative attractiveness of trading at different times. Because attitudes towards extended or late shifts and weekend and public holiday work will vary from workplace to workplace, penalty rate and other related provisions set in awards are unlikely to be optimal for many enterprises. The default penalty rate regime set by the modern award can be modified through enterprise bargaining. Indeed, a key focus of enterprise bargaining in the retail industry has been to reduce or remove the distinction between ordinary hours and hours which attract penalty rates. 
However, as will be discussed below, there is scope for increased enterprise-based bargaining in the retail industry and within enterprise agreements for the more widespread adoption of flexibility provisions. But some aspects of the FW system, such as the operation of the better off overall test,  may be inhibiting the adoption of flexibility enhancing provisions (section 11.6).

Other concerns about awards

A key objective of the streamlining and simplification process has been to make awards easier for employers to interpret and administer. As well as providing simple and clear directions for employers, the use of plain English in awards is intended also to assist employees to understand their entitlements.

Nevertheless, in practice, some employers and employees are having trouble understanding their obligations and entitlements under awards. In particular, as a result of the current modern award transitional arrangements, employers are experiencing difficulties determining appropriate pay scales/wage rates:

The phasing provisions are, like the modern awards themselves, ripe with technical complexity and interpretative uncertainty. (VECCI, sub. DR217, p. 4)

The new Award changes are quite frankly a mess and complicated to input due to incremental changes to all rates over 4 years. This legislation was supposed to make it easy for employers and employees alike to digest the changes however it is just creating greater ambiguity and confusion for all. (Red Herring Surf, sub. 41, p. 8)

Where are the wage tables which can be easily understood and applied by employers? They do not exist. (Eltham Valley Pantry, sub. 9, p. 8)

The difficulty of calculating wage rates during the modern award transition phase, which is also a problem in other industries where transition arrangements apply (SDA, sub. DR183), is illustrated well by the example provided by the Australian Newsagents’ Federation (box 
11.6).

Employers have also, in some instances, experienced difficulty getting sufficient or consistent advice applicable to their specific circumstances from the Fair Work Ombudsman (FWO). Consequently, some have reported that they face additional compliance costs, including expenses related to obtaining legal and other professional advice:

There are many different interpretations out there between Fair Work and Employer Bodies nothing appears easy and this makes it even harder to forecast wage budgets for upcoming financial years. (Red Herring Surf, sub. 41, p. 8)
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Difficulties determining applicable wage rates

	These difficulties arise out of the transitional provisions that have been implemented as a result of the introduction of the modern award system, and make calculating wage rates an incredibly fraught process. It requires the employer to know what the wage rate was at 31 December 2009, what it was in the modern award on 1 January 2010, and to take into account all increases in minimum wage rates since that date.

For example, if a shop assistant was paid $15.00 per hour until 31 December 2009 (the pre modern rate), but from 1 January 2010 the minimum rate of pay for that work was $16.00 per hour under the modern award, the employer would need to perform the following calculation to determine the current minimum rate of pay:

· First calculate the transitional amount by determining the difference between the two rates: $16.00 - $15.00 = $1.00 per hour. Then divide the transitional amount by 5 to determine the annual amount by which the wage rate would increase — $0.20 per hour

· Then take the pre-modern rate and add the relevant proportion of the transitional amount - $15.00 + $0.20 = $15.20 per hour

· Next, add in the increase in minimum wages for adults from 1 July 2010 of $0.69 per hour — $15.20 + $0.69 = $15.89 per hour. 

This process has to be repeated each year until 1 July 2014, so from 1 July 2011, two fifths of the difference between wage rates needs to be factored in to the calculation and then the minimum wage increase for 2011 must be added. So employers must then calculate the wage rate from 1 July 2011 as follows:

$15.00 (pre modern rate) + $0.40 (two fifths of the transitional amount) + $0.69 (minimum wage increase for 2010) + $x.xx (minimum wage increase for 2011).
This convoluted method of transitioning disparate wage rates from pre-modern awards to consistent rates across the nation has come about because the award modernisation process had terms of reference that required that increases in costs to employers and decreases in entitlements for employees had to be minimised. Ultimately, although employers are having wage rate differences phased in over five years, the administrative costs to the employer in determining enforceable minimum wage rates are significant —either the employer must do this themselves, or they must pay an employer association to do this (and the employer association then incurs significant costs in the calculation and must pass these costs on to members) or the employer simply pays a higher rate of pay to avoid having to consider the issue.

The impact of this complexity on productivity within a business cannot be underestimated.

	Source: Australian Newsagents’ Federation (sub. 99, pp. 32-33).

	

	


There are too many circumstances that we've come across where, not for any reason other than the basis of their advice is unclear, we have had differential advice going to employee and employer. It's the capacity to be able to have that advice consistent and reliable that has to be built into the process and that is not currently there.  It's not until you interrogate some of the advice that's been given that you realise why it is incorrect or inconsistent. It's really the way in which that advice is being provided that creates that conflict. (Restaurant & Catering Australia, trans., pp. 391-392)

At present, one is required to belong to an industry association if one is to administer an industrial award with confidence. This costs hundreds of dollars each year.

Fair Work Australia (or the equivalent body) should articulate employer obligations in an easily understandable form on their web site or their information line and not have to resort to the line … ‘you’ll have to consult a lawyer to get that information’. (Eltham Valley Pantry, sub. 9, p. 8)

With respect to the concern about consistency, the Commission notes that the telephone advice provided by the FWO to employers and employees relies on the information provided by the caller, the accuracy which cannot be tested by the FWO. Employers and employees at times may have differing views on matters that will directly impact on the advice — a different interpretation or understanding of the employees’ duties, for example, could change advice on rates of pay. This may explain, in some cases, perceived inconsistencies in the advice provided by the FWO. 
There are limits on how simply terms in awards can be expressed, because awards are legally enforceable documents specifying the minimum obligations of employers and employees. Beyond a certain point, simplification may lead to provisions that are ambiguous and uncertain. That said, any unnecessary complexity or ambiguity in awards can impose a significant burden on employers and it is important that Fair Work Australia addresses this wherever possible.

Changes to awards can also have significant administrative cost implications for employers. Smaller firms in particular can find the costs burdensome, for instance those related to updating payroll software and manuals. Myer also noted that employers are required to communicate to staff details of changes to workplace regulation and their implementation and that this can be a substantial cost impost ‘borne by the employer rather than at the Government level where the change originates’ (sub. 88, p. 15). Myer provided the following example:

Myer was required to issue a Fairwork Australia information statement to over 13 000 team members in 67 Stores across the country. The cost of distributing such paperwork was approximately $10 000. (sub. 88, p. 15)

With respect to determining applicable rates of pay, it is essential that employers are able to ascertain and apply the appropriate pay rates without incurring significant time and other compliance costs. However, the Commission understands that the transitional arrangements have introduced a degree of complexity that makes the publication of simple tables problematic. Tables would need to cater for a large range of individual circumstances depending, for instance, on the award and particular classification that applied to any employee prior to the modern award. 

To assist employers and employees to calculate rates of pay, the FWO has developed a suite of online tools. These include PayCheck Plus, Award Finder and Pay and Conditions Guides for pre-modern awards. PayCheck Plus, for example, (which replaced previous tools, PayCheck and Payroll Check) calculates base rates of pay, allowances, overtime, and penalty rates for a particular job, based on the employer’s response to a series of questions. It takes into account the modern award classification and the corresponding pre-modern award classification and automatically factors in transitional provisions and changes resulting from Fair Work Australia’s annual wage review. Rates of pay can also be obtained for entire shifts worked over a seven day period, as well as multiple rates of pay for different staff under multiple award classifications.
The concerns about the difficulties calculating wage rates may to some extent reflect ‘teething problems’ associated with a new system. While this was recognised in the draft report, the Commission recommended that the FWO should address the difficulties experienced by employers in calculating wage rates through better promotion of its existing services and, where necessary, by making refinements to existing systems. 
With the benefit of further consultation with the FWO and advice about refinements it has made (pers. comm., 16 September 2011), particularly to its online assistance tools, the Commission considers that a recommendation is not warranted in this final report. However, the FWO should continue to provide assistance to employers in calculating applicable award wage rates, including by ongoing promotion of its existing online tools, telephone advisory services and education activities. It should also continue to respond to feedback from users of these services and consider whether further improvements to systems need to be made.

While the small number of concerns raised about the advice being given by the FWO does not suggest any systematic problems, particularly given the extremely large volume of queries handled by the FWO, it is vital that staff providing advice to employers and employees on pay rates and other award matters are well informed and appropriately trained, and provide consistent advice.
Some participants have also raised concerns about the impact on workplace flexibility of new award provisions stipulating minimum duration shifts. This and other flexibility issues are covered in the next section.
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Workplace flexibility

The flexibility to tailor workplace practices and employment conditions to the circumstances of individual retail firms and employees has potential benefits for both groups, and for the economy as a whole. Greater flexibility can improve the productivity of labour and reduce employers’ unit labour costs (that is, labour costs for a given unit of output or level of sales). For employees, it can provide greater choice about the way they organise their work and family responsibilities, improve working conditions and increase job satisfaction. 

The following comments by the Commission — made in a submission to a 2009 Parliamentary Inquiry into raising productivity growth — are salient in light of the current evolution of the retail industry in Australia:

While industrial relations regulation addresses legitimate concern for workers’ basic rights based on community norms, it is important to preserve the ability of organisations to engage effectively with employees to change work arrangements in response to commercial imperatives. As the economy changes, different firms and industries will come under divergent pressures in a way not amenable to enforcement of common employment conditions, as the recent debate about the special circumstances of the hospitality sector illustrates. Flexibility in employment arrangements can yield significant benefits for employees as well as their employers. (PC 2009d, p. 43)

Flexible workplace arrangements enable firms to adapt more readily to changing circumstances, for example to meet changes in demand by:

· adjusting the workforce size either through engaging or dismissing employees, the short-term use of casuals or contracting out of functions traditionally performed in-house 

· varying the scheduling and intensity of use of the existing workforce — strategies include flexible rostering for overtime and shift work and scheduling rostered-days-off and annual leave to coincide with low demand (and for employees, the ability to reconcile work and non-work commitments by adjusting the timing and duration of work)

· moving labour between functional areas — this strategy requires that workers have both the skills and willingness to move between tasks and requires the removal or reduction of any barriers that may exist

· linking remuneration, and therefore unit labour costs, to product demand/output rather than hours worked — approaches include sales commissions or incentives  and bonus or profit sharing schemes

· providing the incentive, in other ways, for employees to offer outstanding customer service, find innovative ways to enhance the shopping experience or generally make the retail operation work more efficiently.

The flexibility that Australian employers had under workplace laws — for example, to cut back employee hours and to require workers to take their annual leave — when dealing with the impact of the global financial crisis and economic downturn, has been credited with minimising job losses and the survival of some marginal businesses (see, for example, Plumb et al. 2010). Flexible workplaces will be critical as the economy and the retail industry deals with an ageing workforce and skills shortages, as well as shifts in consumer demand. Awards and agreements will need to offer the flexibility to offer mature aged persons employment conditions that match their needs, for example shorter shifts or perhaps the ability to negotiate various pay/productivity arrangements. The ANRA commented:

Part-time and casual work is likely to play a greater role for Australians seeking work during the later stages of their working life and during the transition into retirement. (sub. 91, p. 35)

Nevertheless, workplace flexibility will not always be welfare enhancing from a broader perspective. For example, increased employer discretion over when and how many hours an employee works will only generate net benefits overall if the increased productivity benefit over time exceeds the cost borne by the employee as a result of having less certainty or control — for instance, from not having a regular schedule, having working hours that are arduous, or not knowing what their income will be from week to week. Some employers, in the absence of any constraints, might wish to implement changes that they perceive to be good for their business, but may be detrimental or unfair to their employees. This could include changes such as abolishing penalty rates (without compensation), or having complete flexibility to determine rostering (including, for example, expecting staff to be on call). This essentially amounts to shifting part of the employer’s adjustment costs to employees.

However, where workers have freely (without coercion) agreed to workplace changes, it can generally be presumed that the benefits to them (including any offsetting compensation) outweigh any loss. Formalised ‘no-disadvantage’ or ‘better off overall’ tests are designed to ensure that workers are fully compensated for any conditions they have traded off in negotiations.

Not surprisingly, there are many employees who desire a greater level of flexibility in their working conditions than they are able to negotiate with their employer. This is taken up further in chapter 12.

The rest of this section examines the scope for firms to develop flexible workplace arrangements under the new workplace relations system, and the extent to which employers in the retail industry appear to have taken advantage of the opportunities that existed prior to the commencement of the FW Act. While unions contend that ‘there is already sufficient flexibility in the current industrial relations framework to meet individual employer needs’ (ACTU, sub. 100, p. 2), some employers have indicated that workplace regulation is impacting on their ability to flexibly adapt to a changing retail market in Australia.

Individual flexibility arrangements

Although statutory individual contracts are not permitted under the FW Act, the new legislative framework seeks to promote workplace flexibility through the use of individual flexibility arrangements (IFAs).
 Every modern award and enterprise agreement must include a ‘flexibility term’ which allows an employer and an individual employee to voluntarily agree on an arrangement which varies the effect of the award or agreement to meet their needs (box 
11.7). 
To ensure minimum entitlements are not undermined, the FW Act requires that the employee is better off overall on the IFA compared to the award or enterprise agreement. If an enterprise agreement does not include a flexibility term, it will be taken to include the model flexibility term set out in the Fair Work Regulations 2009.
Table 
11.5 provides summary information on the inclusion of flexibility terms in enterprise agreements from DEEWR’s Workplace Agreements Database. Retail has a significantly lower incidence of specific flexibility clauses than the average across all industries.

Table 11.
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Flexibility terms in FW Act agreements lodged between 1 July 2009 and 31 December 2010

	
	Retail
	All Industries

	
	Agreements
	Employees
	Agreements
	Employees

	
	%
	%
	%
	%

	Model flexibility clause or greatera
	88.5
	89.8
	62.4
	63.1

	Specific flexibility clause
	12.4
	10.3
	39.4
	39.0

	Totalb
	100.9
	100.1
	101.8
	102.1


a(This includes agreements containing the model clause, agreements where the model clause has been incorporated by FWA, agreements containing a term that allows individual flexibility agreements about any matter in the workplace agreement and agreements where no flexibility term is present. The model flexibility term allows for individual flexibility agreements (IFAs) about one or more of five listed matters under a workplace agreement (see box 
11.7).  b(The flexibility term data totals more than 100 per cent because agreements may contain more than one such term.

Source: DEEWR Workplace Agreements Database.
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Individual flexibility arrangements

	An employer or an employee can initiate a request for an individual flexibility arrangement (IFA). An IFA has effect, and is enforceable, as if it were a term of a modern award or enterprise agreement. It must be in writing and signed by the employer and employee (and also a parent or guardian where the employee is under 18). IFAs do not need to be approved by FWA, and it is not a requirement that unions be involved, but it is recommended that employers allow employees to be represented by a third party if they wish when negotiating with their employer.

Generally, an IFA may be terminated by agreement or by either party giving the required written notice — 28 days for modern awards, or as specified in an enterprise agreement (but not more than 28 days).

Modern award flexibility terms

Flexibility terms within modern awards will only allow IFAs to vary:

· arrangements for when work is performed such as working hours

· overtime rates

· penalty rates

· allowances

· leave loading.

An example: Dave wants to coach his son’s under 10s football training on Tuesday afternoons. Dave makes an IFA with his employer allowing him to start and finish work half an hour early on Tuesdays without the usual penalty rate that would apply for the first half hour. (FWA 2010, p. 2)

Enterprise agreement flexibility terms

The matters included in the flexibility term must be decided by the parties when the enterprise agreement is made. IFAs varying enterprise agreements may include terms which would be ‘permitted matters’ if they were included in the enterprise agreement. This includes: matters pertaining to the relationship between the employer and employees or between the employer and a union covered by the agreement; deductions from wages (e.g. salary sacrifice deductions); or the operation of the agreement. The unvaried enterprise agreement continues to apply to employees unaffected by the IFA.

	Source: FWO (2011).

	

	


Some employers have found that it is proving difficult, in practice, to achieve worthwhile productivity improvements through the negotiation of specific flexibility arrangements with individual workers. 

ACCI is concerned that IFAs are not delivering sufficient individual flexibility as promised (sub. DR196, p. 23)

More often than not, the outcomes of flexibility terms in enterprise agreements and modern awards have led to reduced flexibility for employers. (Victorian Employers’ Chamber of Commerce and Industry, sub. DR217, p. 2)
IFAs promised so much but in reality they have not proved to be a meaningful replacement for the flexibility provided by AWAs. (Ridout 2011, p. 8)

Purported constraints limiting the effectiveness of IFAs, include:

· employers have difficulty assessing, with any certainty, whether a particular IFA meets the ‘better off overall’ test (discussed below).
Employers are discouraged to utilise an IFA in the manner purported in the EM [Explanatory Memorandum] or FWO examples …, as there is an element of risk and they may be breaching the award terms should a court conclude that the IFA does not meet the ‘better off overall test’ as against all award conditions. (ACCI, sub. DR196, p. 23) 

… if the terms of the IFA are subsequently deemed to include financial detriment to the employee compared to the Modern Award the business may be subjected not only to retrospective pay adjustments but a monetary penalty of up to $33 000 for breaches of the Fair Work Act 2009. With such high stakes involved R&CA argue IFA’s should be renamed to ‘Inflexible Fake Agreements’. (Restaurant & Catering Australia, sub. DR193, p. 9) 
· the FW Act prevents employers offering IFAs as a condition of employment

· employees can cancel them with just four weeks’ notice: 

Few employers would be prepared to reach an IFA with an employee and pay a wage increase in return for certain flexibilities, when the employee can give four weeks’ notice and cancel the agreement. (Ridout 2011, p. 8)

· some unions have tried to limit the uptake, or narrowed the scope and potential benefits, of IFAs:

... a number of trade unions have engaged in an industrial strategy of limiting the use of Individual Flexibility Arrangements (IFA) in enterprise agreements and opposing agreements where they contain an IFA that is as flexible as the default regulation model clause or the model clause in modern awards. ...

There are also union IFA clauses that require a majority of the workforce to agree to changing the application of certain conditions in an agreement. This is equally offensive to the principle that IFAs were supposed to be available to individual employees and their employer. …

Unions are limiting the number of matters an IFA can deal with in bargaining and rendering it fundamentally ineffective as a vehicle for promised flexibility. (ACCI, sub. DR196, p. 24)
For such reasons, the Commission understands that employers generally may not to date have embraced IFAs as a practical alternative to a workplace agreement. But unions too have concerns about certain aspects of the operation of IFAs. The ACTU stated:

… there is anecdotal evidence that employers — including those in the retail sector — are continuing to treat IFAs as if they were AWAs. In particular, we have several reports of employers either informing job applicants that they ‘must’ sign an IFA, or else simply providing a copy of the IFA with the contract of employment and Tax File Number declaration at the start of employment, without explaining that employees are not obliged to sign the IFA.

Secondly, we have reports (including from the pharmacy sector) of employers offering IFAs that remove penalty rates, but which state that in return the employee will be given the ‘flexibility to work the hours that suit the employee’. Clearly, this arrangement cannot leave the employee ‘better off’, since they will have incurred a financial disadvantage. (sub. DR180, p. 18)

The evidence above suggests that there may be scope to improve the operation of IFAs. It is recognised, however, that the arrangements are still relatively new. Under the FW Act (s. 653), the General Manager of FWA is required to conduct research into the extent to which IFAs are being agreed to, and the content of those arrangements, every three years. The first reporting period ends in May 2012, with a report due within six months of that date (s.653(2)).

Flexibility under awards

Over time, awards have become more streamlined and generally less prescriptive or restrictive and it has been argued that the modern awards offer ‘enhanced flexibility in comparison to some previous state awards’ (Shop, Distributive & Allied Employees’ Association, sub. 18, p. 6).
However, because awards are negotiated at the industry rather than enterprise level, they are not tailored to the circumstances of individual firms or employees. Several submissions suggested modern awards provide insufficient flexibility for employers, for example:

ARA is of the view that the ‘one size fits all’ structure of the current award is fundamentally failing to allow for the flexibility required to promote growth in the industry. (sub. DR162, p. 8) 

There is a real question mark as to how modern, flexible and productivity enhancing, modern awards are for employers and employees. … 

[Modern awards] are inherently inflexible as they operate on a ‘one-size fits all’ approach and were arbitrated following long forgotten disputes of decades past. The services sector is extremely diverse and dynamic and such inflexible labour rules do not reflect the evolution of the sector [or] the specific needs of firms. (ACCI, sub. DR196, p. 11)
Recent FWA research based on firm-level analysis has highlighted possible implications of awards for productivity and profitability:

… relative to firms that utilised non-award arrangements and firms that used a combination of award and non-award arrangements, firms that paid only award rates were less likely to experience increased productivity and profitability … Furthermore, the results revealed that firms that paid only award rates exhibited lower survival rates relative to their counterparts. (Farmakis-Gamboni and Yuen 2011, p. 79).

The Commission notes that in such analysis it can be difficult to identify the specific impact of changes to workplace arrangements with confidence. This and other factors impacting on the reliability of the findings were acknowledged by the authors:

… the subjective nature of some of the measures used adds more uncertainty to these findings and the direction of causality remains ambiguous, as these data highlight only associations between firms that paid award rates and their productivity, business competitiveness and viability. (Farmakis-Gamboni and Yuen 2011, p. 79)
Notwithstanding potential benefits of non-award arrangements, some retailers (particularly smaller ones) will prefer to have pay and conditions for their employees determined by the award. This may be, for example, because they prefer the certainty provided by the award or because the costs of negotiating additional flexibility through an enterprise agreement outweigh the potential benefits. 

The potential benefits of enterprise bargaining depend on the extent to which the provisions of the award inhibit changes which management believe would enhance and encourage productivity and/or profitability. In terms of workplace flexibility, in this inquiry the major criticisms directed at the modern retail award relate to flexibility of hours, excessive penalty rates and minimum duration shifts for casuals. The first two concerns were discussed above in relation to the impact on labour costs of award modernisation.

Minimum duration shifts for casuals

The General Retail Industry Award 2010 states that the ‘minimum daily engagement of a casual is three hours’ (Clause 13.4). Similar provisions apply in other modern retail awards such as the Pharmacy Industry Award 2010 (PIA).
The three hour minimum engagement period was also the most common across pre-modern retail awards. The main exceptions in general awards covering retail/shop employees were a two hour minimum in Victoria and a four hour minimum applying in Tasmania. However, in some pre-modern retail awards in other jurisdictions minimum shift provisions of less than three hours applied in certain circumstances, for example, for juniors or at particular times. The Pharmacy Guild of Australia advised that ‘the capacity for a shorter than three hour shift for part time and casual employees was an existing industry standard in a number of relevant awards that are now superseded by the PIA’ (sub. DR181, p. 5). The Commission also understands that individual agreements with preferred hours clauses also provided some retailers with further flexibility in relation to minimum engagements.
The minimum engagement period does not preclude shorter periods of work, but an employer must provide payment for the minimum period if an employee is engaged. The rationale behind this requirement is that it is seen as unfair to expect workers to travel to and from a job for a shift of shorter duration. The ACTU consider that minimum engagement periods are important protections:

… ensuring that workers can have reasonable certainty and predictability of working time and incomes. This is particularly important for those who rely on paid care for dependents or who have long and costly journeys to and from work. (ACTU, sub. 100, p. 3) 

Without minimum shift rules, employees could spend $10 travelling to work, only to be told when they arrived that trade is slow and they are not wanted. In this case, their net wage, after transport costs, is negative. They could also be asked to ‘wait around’ and see if trade picks up; during this time they are in limbo, neither at work nor able to relax with friends or family. In both cases, this represents a shift of market risk (the risk of slow trade) from employers to workers — with no compensation or risk premium for the workers. Moreover, abolishing minimum shift provisions would discriminate against workers who could not afford to take short shifts (for example, those with significant travel times or costs to/from work). 

In particular, there is a risk that employers would reduce the hours of day workers, and replace them with lower-wage workers. (ACTU, sub. DR180, pp. 22-23)
The ACTU did, however, acknowledge that short shifts do suit some workers:

Some people clearly who live next door to their workplace would be happy, perhaps to do a half hour shift and then go back home. (trans., p. 53) 

The retail industry relies heavily on casual employment. This is related to the industry’s need for the flexibility to meet variable customer demand (for example, at different times of the day, the week or at particular times of the year). For employees, casual employment is attractive to those who wish to balance work and non-work commitments such as family, study or other jobs. For example, many students would be willing to accept work in retail before school (for instance, delivering papers) or in the hours between the end of school and close of business. Such shifts, where they had been facilitated under pre-modern awards, were often two hours or less in duration and benefited both employers and the students.
Individual flexibility arrangements should, in principle, provide employers and employees with the flexibility required to implement mutually agreeable minimum engagement periods, but the Commission did not receive evidence that this is happening in practice.

A number of participants support a reduction in the number of hours specified as the minimum daily engagement period, for example:
Business SA supports a reduction in the minimum hours that retailers are able to employ workers from three hours to one and a half hours. This will improve flexibility for retailers and provide income for students and other part-time workers. (sub. DR174, p. 4) 

Regulations that restrict [flexibility], such as minimum shift requirements or rising casual penalty rate loadings, act as a barrier to employment for some potential employees and restrict the flexible offerings retailers can make. (ANRA, sub. 91, p. 35) 

The Guild strongly supports the need within the PIA and other retail awards for the facilitative capacity for employers and employees to agree to a minimum shift that is less than 3 hours. (The Pharmacy Guild of Australia, sub. DR181, p. 5)
The Australian Newsagents’ Federation view the three hour minimum engagement clause in the General Retail Industry Award as having a particularly detrimental impact on newsagents (box 
11.8). 
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Impact of shift duration requirements on newsagents

	As employers who rely heavily on casual labour this has hit newsagents in at least two ways:

· Home delivery services have very tight margins and a variety of delivery times constraints attached to them by publishers. … Despite this newsagents are being forced to employ personnel delivering papers for at least three hours in the mornings, often when they are needed for only one or two hours.

· After school hours. Students have long been associated with newsagents. However the three hour minimum employment period now means that newsagents who employ students, who would typically work a 4 pm till close (5:30 or 6 pm) shift, are faced with the dilemma of either paying for an additional non productive “free” hour or ceasing employing the student at all. This situation applies to a range of employees who require flexible working hours. Equally employing paper boys and girls on weekends has been significantly impacted by these changes.
Consider the case of “Nick”. For three years he has worked three nights a week, after school, for between an hour and a half and two hours. The newsagency was on the way home. He was happy with the work and the award wage he was paid. Now, under the new provisions, he will have to be let go since he cannot be given the minimum hours as the business closes at 6pm and he cannot get there before 4:15pm.

	Source: Australian Newsagents’ Federation (sub. 99, pp. 18, 31-32).

	

	


Currently, the relevant award covering post office staff — the Postal Services Industry Award — does not specify a minimum duration shift. The Post Office Agents Association of Australia told the Commission that maintaining existing flexibility is important as it benefits both the employer (licensee) and employees:

In the LPO [Licensed Post Office] sector there is a need for workplace flexibility. In some LPOs, for example, staff may be needed for only one or two hours in order to meet mail service standards. This flexibility must be protected. (Post Office Agents Association of Australia, sub. 127, p. 3) 

… I’m not aware of one complaint from any casual staff member who has been asked to come in for one or two hours because it’s usually regular work … they might have dropped the kids off at school … and they sort for an hour or two in the morning at the local post office.

Licensed post offices typically employ local people where there is minimum travelling involved and inconvenience. There’s usually an amicable relationship between the licensee and the employees. (trans., pp. 128-129)
In 2010, a number of applications were made to FWA seeking a reduction to the minimum engagement for casual employees under the award, but these were unsuccessful. In June 2011, in response to a further application from the NRA, FWA decided the General Retail Industry Award should be varied, for full time secondary school students only. The decision reduces the minimum engagement period in the award for these students to one hour and thirty minutes where all of the following circumstances apply:

· the employee is engaged to work between the hours of 3.00 pm and 6.30 pm on a day which they are required to attend school

· the employee agrees to work, and a parent or guardian of the employee agrees to allow the employee to work, a shorter period than 3 hours

· employment for a longer period than the period of the engagement is not possible either because of the operational requirements of the employer or the unavailability of the employee.

An appeal against the decision by the SDA was dismissed by FWA. SDA have subsequently appealed to the Federal Court.
The Commission recognises that there are many important considerations to balance in determining optimal award provisions in relation to shift duration. While the recent FWA decision was welcomed by retail industry employer groups and, if upheld, will benefit many students seeking to work after school, the Commission notes the prescriptive minimum hours requirements in the award remain unchanged with respect to all other casual employees and indeed in relation to students working before school (for example delivering newspapers) or otherwise not meeting the strict and limited circumstances set out in the decision. This continues to be a constraint on employer flexibility and there is a risk that the restriction will have a perverse effect on many of the casual employees it is seeking to protect.

The differential treatment of secondary students and all other casuals that would be introduced into the award also potentially leads to inefficiencies by distorting employer decisions about staff engagement. It may, for example, create an incentive for retailers to engage students where they might have otherwise preferred to engage a more mature or experienced adult worker.
Flexibility in retail agreements

The specific nature of enterprise agreements and the type of flexibility they encompass vary, depending on the characteristics of the firms and management attitudes and objectives. 

Using information from DEEWR’s Workplace Agreements Database, the Commission compared the incidence, in retail industry enterprise agreements, of different types of provisions — considered to have some nexus with productivity —relative to the average incidence of those provisions in agreements across all industries. Table 
11.6 is based on an analysis of just over 2000 retail agreements, covering just under 400 000 employees, current at 31 December 2010. 

A more detailed table reporting the relative incidence of a wider range of flexibility/productivity-related provisions, based on agreements made in 1997, 2000, 2005 and 2010, is included in appendix D. The table in the appendix also includes a brief description of each type of provision. The number of agreements and employees covered in each of the periods was provided in table 11.2.

A major focus of the enterprise agreements in the retail industry has been to increase employers’ ability to tailor employee hours to match variable levels of demand, including greater flexibility in engagement (casual, part-time, job-share etc.), starting and finishing times, and in the distinction between ordinary hours and hours which attract penalty rates. There has also been a significant focus on the inclusion of training provisions and various family friendly provisions, such as carer’s leave and unpaid family leave. The SDA argued that retail agreements include many productivity enhancing measures, including:

… casuals working up to full time hours without penalty, no proportions between full time, part time or casuals, roster changes by management, emergency roster changes, rosters changing with mutual agreement, part time hours being able to be reduced in difficult trading times, time off in lieu (‘TOIL’) … (sub. DR183, p. 17)

Table 11.
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Incidence in enterprise agreements of key productivity‑related provisions: retail and all industries, at 31 December 2010a
	


Provision
	Retail
	All industries

	
	% of agreements
	% of employees
	% of agreements
	% of employees

	Competency-based wage movements (employees are automatically re-classified upon attainment of specified competencies)
	2.8
	1.7
	5.3
	8.4

	Provides details of quantifiable KPIs
	0.6
	0.5
	3.3
	4.2

	Performance pay/productivity-related bonuses
	4.0
	2.3
	7.4
	13.2

	Contains a specific clause outlining a commitment to raising productivityb
	16.8
	3.2
	38.1
	25.1

	Flexible working hoursc 
	73.9
	94.1
	71.9
	83.5

	Flexible engagementd 
	98.6
	99.6
	94.9
	97.8

	Provisions allowing casual employees to work up to full time hours
	12.8
	47.3
	6.3
	14.1

	Conversion of casual engagement to permanent engagement after a defined period
	5.8
	26.8
	9.2
	22.4

	Training provisions, including provisions for general employees, apprentices and formal trainees
	85.1
	95.8
	83.8
	86.8

	Training provisions for general staff
	54.1
	56.3
	67.1
	70.7

	Training provisions for apprentices and formal trainees
	76.7
	90.0
	60.4
	65.6

	Paid parental leave, return to work on a part time basis after parental leave, or a right to request flexibility for caring purposes greater than the provisions of the national employment standards
	16.7
	52.3
	20.2
	63.4


a(Unless otherwise specified, figures are based on agreements current at 31 December 2010. b(This data is designed to capture any reference of commitment to productivity enhancement in an enterprise agreement. The collection of this data only commenced from 1 January 2010. Figures are based on 401 retail agreements approved by Fair Work Australia in 2010. It does not include data for five of the six largest retail agreements current at 31 December 2010, because those agreements were approved before 1 January 2010. The low employee coverage figure compared to the level of agreements indicates that this commitment to raising productivity provision is more common in agreements covering smaller workplaces. c(Includes ‘hours may be negotiated’, ‘hours determined by agreement with majority of employees’, ‘management may alter hours’, ‘management may alter hours after consultation with employees’ and ‘make-up time’. d(Includes casual, part-time, job-share, multi-hire and temporary employment data.
Source: DEEWR Workplace Agreements Database.

In relation to some types of provisions, it is clear from the Commission’s analysis that the retail industry has a similar or higher than average take-up rate compared to all industries. Examples of provisions where the incidence in retail agreements is significantly higher than for all industries, include: negotiated hours of work (75.6 per cent of retail agreements had such a provision in 2010 compared to 43.1 per cent for all industries); and management discretion to alter, without consultation, the hours an employee must work (retail 71.3 per cent compared to 31.4 per cent for all industries). For these two provisions and several others, the take-up rate in more recent agreements is also substantially higher than in those negotiated in earlier periods — for negotiated hours of work, increasing from an (unweighted) average of less than 10 per cent for the earlier years and for management discretion to alter, hours, increasing from an (unweighted) average of less than 5 per cent for the earlier years (appendix D).

However, for many of the provisions the take-up rate is very low. For instance, the take-up rate in new retail agreements approved in 2010 was 10 per cent or less for over 40 per cent of the provisions (for which data were available). Further, for many of these provisions and others (in total more than half the provisions) the incidence was lower in retail agreements than the all industries’ average. For several provisions with perhaps the strongest nexus with productivity, the retail industry’s take-up rate was particularly poor. This includes, for example, those provisions related to performance pay/productivity-related bonuses, commitment to raising productivity, work organisation/performance indicators and quantifiable key performance indicators. The relative take-up of provisions across industries will, however, be influenced by the particular operating requirements of businesses and the characteristics of their workforces.
Only 4.0 per cent of retail enterprise agreements current at the end of December 2010 (covering just 2.3 per cent of employees) included performance-related wage provisions. Only Accommodation and Food Services (1.2 per cent), Health Care and Social Assistance (2.6 per cent) and Agriculture, Forestry and Fishing (2.8 per cent) had a lower proportion of agreements containing such clauses. Amongst other industries, those with the highest incidence of performance-related wage clauses were Information, Media and Telecommunications (35.5 per cent), Mining (25.5 per cent) and Electricity, Gas, Water and Waste Services (22.6 per cent) (DEEWR Workplace Agreements Database).

The Commission recognises that the inclusion in agreements of certain types of provisions will not necessarily have efficiency benefits or net benefits overall for a retail business and its employees — that will depend on the particular design and operation of individual clauses. Further, some provisions may be more or less relevant (or feasible) for some sectors than others. 

The Commission considers that the DEEWR Workplace Agreements Database is broad and reasonably comprehensive in its coverage of productivity-related provisions and flexibilities in agreements. Nevertheless, the analysis may underestimate the true incidence of flexibility and productivity enhancing provisions in retail workplaces, to the extent that either:

· some retail workplace practices that facilitate flexibility are not actually included in agreements (SDA, sub. DR183)

· some provisions in agreements that it could be argued promote flexibility are not included amongst the provisions provided to the Commission.

That said, overall, the analysis suggests that many retail enterprises that entered into agreements did not take full advantage of the opportunity to adopt flexibility and productivity enhancing provisions. In particular, there would appear to be further scope for adoption of improved consultative arrangements and performance-related remuneration (appendix D). It was noted earlier in the chapter that the low take-up of performance-related remuneration could have impacted on Australian retail’s productivity performance relative to some other countries where incentive and commission-based pay is more widespread.

Government promotion of workplace flexibility and productivity

While the Australian Government has for several years promoted the benefits of workplace flexibility, there appears to have been greater emphasis in practice on strategies for developing family-friendly workplaces and raising workforce participation, rather than productivity. 

In 2006, the (then) Department of Employment and Workplace Relations launched a Flexibility Works website as part of a Retail Industry Project. The project was one of several industry projects and complemented the Government’s welfare reform policies by increasing opportunities for parents, mature aged workers, people with disabilities and the long term unemployed to gain employment that suited their needs and to balance paid work with caring responsibilities. The website, which has not been continued, included case studies and practical examples of how businesses could introduce flexible work practices.

More recently, the Fair Work Ombudsman has published a suite of Best Practice Guides, including Work and Family, Consultation and Cooperation in the Workplace and Improving Workplace Productivity in Bargaining. Although the latter guide has a focus on improving productivity, it mainly concentrates on best practice bargaining processes, rather than best practice provisions. The Fresh Ideas for Work and Family Grants Program administered by DEEWR provided funding to small businesses to implement, or improve existing, family-friendly work arrangements. While no further funding is available under the program, the DEEWR website continues to provide information on the advantages of family‑friendly and flexible work arrangements, with some examples and case studies.

The implementation of family-friendly workplace flexibility initiatives clearly has the potential to benefit employers as well as employees and may enhance productivity through improving job satisfaction, morale, commitment, reduced sick leave, increased employee retention and lower training costs. In retail, the retention of staff with experience and well developed product knowledge can potentially lead to improved sales performance.

However, there appears to have been less focus in the Government’s promotion of flexible workplace arrangements on best practice enterprise agreement provisions that have a more direct link with workplace productivity through increasing flexibility for employers or, for example, the adoption of innovative provisions in agreements that more directly encourage improved customer service and sales performance. 
The Government has, however, consistently highlighted the importance of productivity growth as a driver of improvements in community wellbeing. The recent comments of the Secretary to the Treasury, Dr Martin Parkinson, reflect this emphasis on productivity:

Living standards are ultimately about productivity — how much individuals, businesses and governments produce for each unit of labour and capital. In the long run, productivity growth — producing more from the same inputs — is the only sustainable way for future generations to enjoy higher living standards. … 

We need to continue with reforms that increase the flexibility of the economy and its productive capacity in order that people and business are able to embrace change, adapt and innovate. (Parkinson 2011, pp. 11-12, 23)

In the 2011-12 Budget, the Government announced Building Australia’s Future Workforce, which includes measures to establish:

· a new National Workforce and Productivity Agency, with initiatives to improve productivity, management innovation and skills utilisation in Australian workplaces; and

· a Productivity Education and Training Fund ($20 million over two years), to assist union representatives and employers to achieve better productivity outcomes through enterprise bargaining under the Fair Work Act. (Australian Government 2011a)
In the Government’s ongoing efforts to assist employers, unions and employees to achieve productivity improvements, there should be a focus on maximising the benefits of individual flexibility arrangements as well as enterprise bargaining. There should be a particular emphasis on highlighting Australian and overseas retail industry best practices that could improve workplace productivity in Australian retail businesses, including those operating online.

Closing the productivity gap
There was very little comment in submissions regarding specific strategies employers could adopt to improve workplace productivity or the particular lessons to be learnt from overseas best practices. However, traditional workplace relations matters relating to pay and conditions of employment are amongst many factors influencing retail industry productivity. Several submissions emphasised, in general terms, the importance of focusing on staff training/skills development (chapter 12), management practices, technology and process innovation and in particular customer service, as key drivers of productivity (see for example, SDA sub. 18, ACTU, sub. 100 and United Voice, sub. DR197). And, as has been discussed throughout this report, a supportive regulatory environment is also critical if strong and sustained productivity growth is to be achieved. 
One participant, Mr Kelvin Morton, provided the Commission with personal insights based on his experience working in both Australia and the United States (with several leading companies, including Walmart.com and Safeway Stores). He has been able to compare the attitudes, strategies and performance of Australian retailers (in particular online retailers) with those he observed in the United States. 
When I recently did some consulting work for a major Australian retailer, I found their systems and processes and general mindset to be approx. 5 years behind the work I was doing in the US — 5 years ago. No longer are they a few years behind, they are now entering decades. Worse still, is that they seem to have no strategically significant plan to try and close the gap. 

Australian retailers have comprehensively failed to embrace online shopping as a means of servicing their customers. They are not positioned to develop meaningful relationships with customers which, when leveraged properly, can result in significant sales uplift and a greatly reduced operational spend…. 

They have failed to take advantage of technological capabilities and opportunities the internet offers them, deepening the relationship with customers, personalization of communication to customers, effectively moving from being a product centric organization, to a customer centric one. Placing their customer at the heart of all they do. They have maintained such a narrow, myopic view of trying to find new ways of gouging a shrinking customer base for more profits, that they have neglected their corporate responsibilities and squandered their organizational future. They have missed out on opening up their businesses to new markets in other countries - generating bigger revenues and returning larger shareholder returns. (Kelvin Morton, sub. DR131, pp. 1-5)
Although this is the perspective of just one individual, the observations do support the Commission’s general impression that there is considerable scope for Australian retailers to be more innovative and find operational efficiencies that will enable them to generate greater output from a given level of labour and other inputs.

The pursuit of international best practice productivity and service levels will require improvements on many fronts. These include: better customer and after-sales service; superior logistics and management of working capital; greater automation; better management and leadership; and a multi-skilled and flexible workforce prepared to lead and facilitate innovative means of delivering value for customers, in some cases with better staff and management alignment in these tasks through incentives or commissions. 

In a recent submission to the House of Representatives (PC 2009d), the Commission noted that improving productivity at a firm level involves a number of inter-related components which can be summarised under the headings of:
· incentives — the external pressures and disciplines on organisations to perform well; the most critical incentive usually being competition. Arguably historically, the retail industry in Australia has experienced a relatively benign competitive environment compared to that in other countries which may have reduced incentives for retailers to see productivity improvements as a priority. The growth of online retailing is clearly changing this environment 
· flexibility — the ability to make changes to respond effectively to market pressures. Here workplace regulations, planning and zoning and trading hours regulations are important factors
· capabilities — the human and knowledge capital, as well as infrastructure and institutions, that are needed to make necessary changes. This importantly includes the quality of leadership and management in an organisation. The retail industry has invested considerable capital over the past two decades, but has lagged in recent years in raising its levels of multifactor productivity. To do so will require more innovative use of the combination of capital and labour, to develop new and better ways of delivering the products and services that consumers want.

All three components influence the motivation and ability of organisations to innovate and adopt improvements. Government policies have an important role to play in helping, or at least not hindering, firms to address most of these issues. 

Other obstacles to achieving workplace flexibility under the FW Act

In addition to the concerns about IFAs that were noted above, employer groups and commentators more generally have identified various aspects of the FW Act that are making it more difficult for employers and employees to achieve workplace flexibility (see, for example, Ridout 2011 and Sloan 2010). The main concerns raised in this inquiry relate to changes to unfair dismissal laws, the operation of the ‘better off overall’ test and the business transfer provisions of the Act.

Unfair dismissal laws

The Fair Work System includes a new ‘fair dismissal’ system which has operated since 1 July 2009. The Government established the new laws because it considered that some aspects of the old system did not provide ‘good employees’ with adequate protection from dismissal.

Under Work Choices, employees in businesses with up to 100 workers could be dismissed for any reason without any right to challenge the dismissal as being harsh, unjust or unreasonable. For other employees, the employer had only to demonstrate the dismissal was for ‘operational reasons’ and there would be no right of challenge or redress. 

The removal of these rights resulted in clear hardship for many, and in real feelings of insecurity when workers realised they could be dismissed at any time for no reason. (DEEWR 2010b, p. 24)

The Fair Work Act applies the unfair dismissal provisions to all organisations irrespective of the number of employees. However, businesses with fewer than 15 employees are covered by some special arrangements, including:

· a minimum employment period of 12 months (double the six months applying to larger businesses) before employees qualify to make a claim for unfair dismissal

· a Small Business Fair Dismissal Code designed to assist small employers by setting out a procedural checklist and evidentiary requirements that, if followed by employers, will ensure a dismissal is not unfair.

Casuals employed on an irregular basis are not eligible to make a claim for unfair dismissal, however, those engaged on a regular and systematic basis who have a reasonable expectation that their employment would continue on that basis, can make a claim. Employees whose remuneration is more than an indexed high income threshold ($113 800 at 1 July 2010) are excluded from making a claim, unless a modern award or enterprise agreement covers or applies to their employment (DEEWR 2010b).

The ACCI submission raised a number of issues in relation to the unfair dismissal  laws (box 
11.9). 
Do not delete this return as it gives space between the box and what precedes it.
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ACCI concerns about unfair dismissal laws

	… the unfair dismissal laws under the Fair Work system also have the effect of limiting the capacity of a firm to terminate the employment of an employee, where an employee has a right to challenge that dismissal on procedural grounds, despite the employer having a valid reason to terminate the employee. A firm who wishes to restructure and make redundancies may also be required to reinstate the worker if they do not follow certain procedures under the Fair Work laws. A right to challenge redundancies on procedural grounds bears no relationship to the actual operational requirements or needs of the firm to restructure, but penalises employers for failing to comply with procedural rules (ie. form is elevated above substance). Other requirements force a service industry business within a large corporate group to consider alternative positions not only within its own business, but across hundreds of other disparate business operations which imposes significant red-tape and challenges on even the most well-resourced companies….

Smaller service industry employers may benefit from … [the Small Business Fair Dismissal Code] … depending on whether they can successfully defend their reliance on the Code. In any event, reliance on the Code does not prevent a claim being brought by an employee with a small business employer having the onus to defend their actions and reliance on the Code before Fair Work Australia. …
A growing number of cases [unfair dismissal applications] illustrate that employers are being penalised for dismissing an employee despite having a valid reason for doing so. For example, employers have been successfully sued by employees in circumstances where serious misconduct has occurred (i.e. not following strictly OH&S protocols, or trying to protect other employees from sexual harassment and stalking) or where redundancies were overturned because procedural requirements were not followed strictly.
Despite assurances to business that the new Fair Work laws would “remove ‘go away money’ from the unfair dismissal system”, anecdotal and independent research suggests that this is not occurring. At recent Senate Education, Employment and Workplace Relations Committee, FWA officials indicated that in the two months from July 1, 2010 (when official records started to be kept of unfair dismissal settlements), 979 of conciliated unfair dismissal claims — or 75 per cent of the total — involved a payment to an employee, with the most common ranging from $2000-to-$4000, and 1% involving sums of between $30 000 and $40 000. Furthermore, a recent report commissioned for Fair Work Australia indicated that 76 per cent of employer participants surveyed wanted to avoid the “cost, time, inconvenience or stress of further legal proceedings” by settling the matter ‘out of court’, rather than defending the matter in further arbitral proceedings.

	Source: ACCI (sub. DR196, pp. 25-27).

	

	


The ACCI also has concerns about the new general employment protection laws (Part 3-1 of the FW Act) and their potential impact upon the ability of employers to manage their workforce: 

… the new Fair Work laws ‘general protections’ regime significantly extends the capacity for employees and unions to litigate in the federal courts, including obtaining injunctions stopping legitimate business decisions from occurring (i.e. redundancies and restructuring). Employers who wish to terminate or alter the working arrangements may be liable under these laws if the employee alleges that action was taken as a result of a “workplace right”. (ACCI, sub. DR196, p. 35)

Another specific concern relates to the definition of a small business. Under the FW Act, effective from 1 January 2011, a national system employer ‘is a small business employer at a particular time if the employer employs fewer than 15 employees at that time’ (s. 23). This appears to have contributed to some perverse outcomes, as Eltham Valley Pantry submitted:

A further disincentive to hire young casual workers is the changed definition of a small business from 15 FTE employees (a fair and specific definition of a small business) to the ridiculous ‘head count of 15’ …

I previously had a number of job sharing arrangements with young people who worked 6 hours each alternative Sunday and could cover for each other. In order to remain under the ‘headcount of 15’ I have now halved the number of kids working under these arrangements by now requiring them to work every Sunday instead of alternative Sundays. (sub. 9, pp. 7-8)

Employers point out that the number of claims for unfair dismissal has risen sharply since the FW Act became law and the number of unfair dismissal claims may rise further as employees become more familiar with the new provisions. In 2009-10, there were over 11 000 applications for unfair dismissal, compared with less than 7000 the previous year.
 There have been calls for more small businesses to be exempted from the FW Act and/or for the coverage of the Small Business Fair Dismissal Code to be extended.

The ACTU, on the other hand, consider that the current unfair dismissal laws are moderate, not onerous, that employers who act fairly have nothing to fear from the rules and that ‘it is hard to believe that [they] … could impose any real constraint on the decision of an employer to hire or fire’ (sub. DR180, pp. 19-20). The ACTU also presented evidence and analysis in its submission to argue:
· a very small proportion of dismissals result in claims against employers — while it is acknowledged that the number of claims has increased, in the context of the substantial increase in coverage of unfair dismissal laws the level of claims remains low
· of the claims dealt with by Fair Work Australia in 2009-10, 99 per cent were settled before hearing — of those settled in official conciliation, 25 per cent were settled without monetary payment from the employer; 21 per cent for less than $2000; and 23 per cent for less than $4000
· of the 87 claims that were arbitrated, the employer won in 35 cases. In 15 of those cases, reinstatement was ordered and in the other 20 cases compensation was awarded — less than $4000 in 29 per cent of cases, less than $13 000 in 65 per cent of cases and the maximum amount of compensation (6 months’ wages) was awarded in fewer than 2 per cent of cases 

· ‘Australia has some of the weakest unfair dismissal laws of all the countries that have ratified (or otherwise observe) the ILO’s Convention on Termination of Employment, including most European countries’

· levels of compensation for unfair dismissal are very low by international standards. (sub. DR180, pp. 18-20). 
The ACTU also claim that unfair dismissal laws can boost productivity ‘by enhancing employee commitment to the business’ (sub. DR180, p. 2). However, an argument can also be made that such laws, if tipped too far in favour of protecting workers, can lead to underperformance and reduced productivity. More importantly, fear of an unfair dismissal complaint can potentially make employers more cautious about taking on additional staff and this can impact particularly on the lowest skilled, least experienced and those at most risk of long-term unemployment. The OECD has made the following observations about the new unfair dismissal provisions:

Care needs to be taken that the restoration of unfair dismissal protection at small and medium-size enterprises does not impair labour market flexibility ….

The new system of dealing with unfair dismissal claims should … be closely monitored to make sure that the administrative costs faced by the firms, especially smaller ones, are not so high as to jeopardize productivity growth and redeployment of labour … (OECD 2010, p. 135)

Unfair dismissal provisions must balance, on the one hand, the need to ensure reasonable flexibility for employers to hire and fire and, on the other hand, the need to ensure fairness for employees. The Commission cannot make a judgement, based on the limited evidence it has received and given the retail-specific focus of this inquiry, as to whether the current laws are the most appropriate. It is important that the Government carefully monitors the operation of the new system to establish whether outcomes are consistent with policy objectives and that any costs imposed on business are justified.
The Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 requires the general manager of FWA to prepare a report about the first three years of the operation of the unfair dismissal system, that is from 1 July 2009 to 30 June 2012. The report, where possible, is to include information about the number of applicants awarded compensation by FWA and the amounts of that compensation, as well as information on the compensation paid or other remedies provided for the matters that have settled. The report is to be given to the Minister no later than six months after 30 June 2012. 

‘Better off overall’ test

Under the FW Act, agreements must meet the ‘better off overall’ test, which states: 

… Each award covered employee, and each prospective award covered employee, for the agreement would be better off overall if the agreement applied to the employee than if the relevant modern award applied to the employee. (Section 193(1), Fair Work Act 2009)
This test is similar to the no-disadvantage test that was introduced on 28 March 2008 when the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 commenced operation, in that agreements will not be approved if any employee is disadvantaged compared with the award. In contrast, the earlier fairness test introduced in the 2007 ‘Stronger Safety Net’ amendments to the Workplace Relations Act had a lower hurdle. For a collective agreement to pass the fairness test, the Workplace Authority Director had to be satisfied that, on balance, the collective agreement provided fair compensation in its overall effect on the employees, whose employment was subject to the collective agreement, in lieu of protected award conditions (DEEWR 2010a). 

Employers have stated that the requirement to satisfy the ‘better off overall’ test is increasing the cost of negotiating more flexible work arrangements, in particular flexible working hours. Woolworths, for example, submitted:

Whilst retailers can negotiate flexibility to open stores during this time [outside the period Monday to Friday between 9am and 5pm] (as Woolworths has done through agreements such as Woolworths National Supermarket Agreement) there is a considerable cost in doing so. This is because retailers must effectively negotiate higher average wage rates and in most instances will still have to pay penalty rates for hours of work done outside these “standard” hours. 

This is to pass the requirements of the BOOT [Better Off Overall Test]. (sub. 110, Appendix, p. 44)

It has also been stated that it is administratively costly to determine with any confidence whether an agreement will satisfy the better off overall test and that approval processes are complex. The better off overall requirement can make the negotiation of agreements less attractive to employers and employees can potentially miss out on the opportunity to support acceptable trade-offs of pay and conditions.

Restaurant and Catering Australia commented:
… many employers now find that because of the complex approval process and little ability to genuinely offset award provisions there is no commercial incentive to implement an enterprise agreement compared to previous collective agreements including those implemented in Australia by the Keating Government in the 1990s. (sub. DR193, p. 9)
Similarly, the Shopping Centre Council of Australia considers ‘it is difficult to see how greater enterprise-based arrangements can be encouraged, or will hold out much advantage for employers, while a ‘better off overall’ or ‘no disadvantage’ test applies.’ It suggests that the better off overall test ‘should be replaced with a ‘fairness test’ similar to that which applied initially under the previous Workplace Relations Act, before the adoption of the ‘no-disadvantage test’’. (sub. DR186, p. 13).

Business transfer provisions

The submission by Woolworths (sub. 110) also identified the business transfer provisions of the FW Act (Part 2-8) as a constraint on flexibility. The ACCI commented briefly on ‘inflexible transmission of business rules’ (sub. DR196, p. 6).

The effect of the business transfer provisions is that enterprise agreements and certain modern awards and other instruments that covered employees of the old employer continue to cover those employees if they accept employment with the new employer.
According to Woolworths, this hinders the ability of retailers to harmonise labour and employment relationships and to flexibly move team members across business divisions. More specifically, Woolworths stated: 

The effect of these provisions is that they inhibit the extent to which Australian retailers can increase their scope and capacity to achieve economies of scale through purchasing other businesses. This is because many of the synergies underpinning such acquisitions arrive from harmonising the employment arrangements between the target and acquiring business. Alternately, the associated entity provision, means that if an employee is transferred between businesses, in their new role their employment will still be governed [by] the industrial instrument from their previous role. This creates the situation where the two employees undertaking the same role will have different benefits (and potentially pay rates) where one employee’s role is still governed by the industrial agreement from their previous role. From a retailer’s perspective, this creates a number of operational and administrative difficulties as well as limiting the ability to provide employees with flexible work opportunities across the whole business (where there may be an incentive to avoid transferring staff between retail brands). (sub. 110, attach., pp. 45-46)

The Commission notes that the circumstances in which a transfer of business occurs under the Part 2-8 provisions of the FW Act are broader than the previous ‘transmission of business provisions’ contained in the Workplace Relations Act 1996. Woolworths also pointed out that under the FW Act, the transferring instruments ‘apply until terminated or replaced (where previous legislative [provisions] provided that transferring instruments only applied to the new employer and the transferring employee for 12 months after a transmission of business)’ (sub. 110, attach., p. 45).

The ACTU considers that there is a ‘public interest’ in maintaining strong transfer of business rules, and the new rules are ‘entirely appropriate’. More specifically:

Without transfer of business rules, there would be nothing to stop an employer entering into a collective agreement with its workforce, and the next day selling the business to another firm (or even a subsidiary), with the loss of agreement conditions. Indeed, in the absence of transfer of business rules, workers would have little incentive to make collective agreements, knowing that they did not survive a business transfer. The result would be a serious erosion of trust and co-operation between the parties, leading to a withdrawal of employee effort and greater levels of industrial disputation. ...
These new rules mean that it is harder for employers to avoid their obligations under collective agreements. They also mean that firms looking to acquire other firms must honour collective agreements (at least until they reach their normal expiry date, at which point they can be renegotiated) in the same way that they must honour existing leases and mortgages entered into by the old business. (sub. DR180, pp. 20-21)

The objective of the business transfer provisions, as set out in the Act is, appropriately, ‘…to provide a balance between the protection of employees’ terms and conditions of employment … and the interests of employers in running their enterprises efficiently; if there is a transfer of business …’ (Clause 309). 

Whether, in the application of the Act, the appropriate balance is being struck, is a question that requires further evidence based on the experience of employers and employees and a careful weighing of the costs and benefits. Such an analysis is not feasible in the context of this inquiry, but the Commission considers that the operation of the transfer of business provisions should be closely monitored by DEEWR. If there is evidence of more widespread employer concerns, a more detailed investigation should be undertaken. 

11.
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Conclusion

The contribution of the Australian retail industry to the economy and broader community wellbeing relies on it becoming more responsive to consumer demand and more competitive in the face of international online retail competition and new international retailers establishing themselves in Australia. Workplace practices and the workplace regulations that underpin those practices, have an important role to play in increasing the productivity of the industry and ensuring the operational flexibility of retailers.

Various stakeholders have clearly different views regarding the operation of awards and workplace employment regulations. Unions highlight the relatively low levels of pay in the industry and argue that current awards and workplace relations regulation provide sufficient flexibility for employers. Retailers and employer groups, on the other hand, raised a number of concerns about the implications of awards and various Fair Work Act provisions for employment costs and operational flexibility.

Some retail employers consider that award provisions are unnecessarily constraining their flexibility to implement workplace arrangements that will enhance productivity and profitability. Their particular concerns include:

· increases in certain penalty rates in some jurisdictions, as a result of award modernisation, are impacting on the ability of some retailers to trade profitably at the times many consumers now prefer to shop

· minimum award wages that are high in Australia, by international comparison, are constraining the ability of employers to restructure employee remuneration in ways that could enhance productivity, for example, through greater use of performance-related commission or incentive payments

· award requirements that casuals be engaged for no less than three hours have also constrained workplace flexibility.

At the same time, the level of award reliance of the retail workforce, although declining, remains relatively high. This suggests that many retail employers and their employees have not used past and current workplace relations flexibility to examine how their workplace practices can be improved. Where workplace agreements have been struck, the Commission has found that many retail employers may not have taken full advantage of the opportunities to incorporate productivity-related provisions.

Chapter 3 provided evidence that the main driver of productivity growth in retail in Australia compared to the United States has been increasing capital intensification of the workplace. Improving how capital and labour work together — that is, improving workplace practices to improve productivity, competitiveness and customer satisfaction — appears to have been a secondary consideration. If the Australian retail industry is to become more competitive in the face of international online retail competition, it is critical that employers, employees and unions work constructively to implement productivity enhancing workplace arrangements. This  includes those arrangements focused on operational and trading hours flexibility and improved customer service. 

That said, participants have indicated that provisions in the FW Act governing the making and approval of enterprise agreements, in particular the ‘every worker must be better off overall’ test, are increasing the cost and complexity of negotiating enterprise agreements and making productivity improvements more difficult to achieve. At the same time, it is claimed that constraints on the negotiation and operation of individual flexibility arrangements has meant that they do not, in practice, offer the sort of flexibility promised. 

More generally, the concerns raised by industry suggest there could be scope to improve the operation of workplace regulation to enhance flexibility and adaptability at the enterprise level. Any changes, however, have impacts beyond the retail industry and it is not appropriate in the context of this review for the Commission to recommend specific changes. Moreover, because the needs of employees (current and future) and those of employers must be carefully balanced and the impacts on the broader community considered, reform proposals in this area must be subjected to rigorous impact analysis. 

The Commission notes that previous major reforms to workplace relations laws have not been the subject of adequate and transparent regulatory impact analysis. With respect to the draft Fair Work legislation, the Prime Minister granted an exceptional circumstances regulation impact statement (RIS) exemption at the decision-making stage. As a consequence, the Government committed to undertaking a post-implementation review within two years of the full implementation on 1 January 2010. That review is an opportunity to examine some of the issues raised with this inquiry about aspects of the operation of the FW Act. The review should be public, transparent, independent, seek input from all relevant stakeholders and require the same rigour as the RIS process.
Recommendation 11.

 SEQ Recommendation \* ARABIC 1
The Australian Government should, within the context of the current system and consistent with the maintenance of minimum safety net provisions for all employees, examine retail employer and employee concerns about the operation of the Fair Work Act. This should include consideration of options to address any significant obstacles to the efficient negotiation of enterprise-based arrangements, that have the potential to improve overall productivity. The post-implementation review of the Fair Work Act, which is to commence before 1 January 2012, should provide the appropriate review mechanism. This review should be comprehensive, transparent, provide adequate time and opportunity to receive and consider input from all stakeholders, and be conducted independently.

The first review of modern awards by Fair Work Australia, scheduled for 2012, is a further opportunity to address concerns that relate specifically to the operation of relevant retail awards. This review should also provide adequate opportunity for input from all relevant stakeholders.

�	Award simplification involves changes that are intended to make award provisions easier to understand and administer, while maintaining their original intent. Award restructuring, on the other hand, is broader in scope and can cover changes to the intent of award provisions. 


� The previous Federal Government implemented a national workplace relations system which relied on the Corporations Power under the Australian Constitution, and the current Government used that platform to implement the Fair Work system. In Western Australia, the Fair Work system does cover employees in constitutional corporations.


� Fair Work Australia replaced the following Australian Government agencies: Australian Industrial Relations Commission; Australian Fair Pay Commission (and Secretariat);  Australian Industrial Registry; and the Workplace Authority.


� FWA may, in limited circumstances, also vary award wages outside of these reviews.


�	Prior to the September quarter 2007, retail agreements accounted for between 1 and 3 per cent of all current agreements and since then the retail share of all current agreements has averaged around 7 per cent (DEEWR Workplace Agreements Database).


�	The total cost of labour to a retail business comprises, in addition to base wages, award and above-award rates of pay and overtime, penalty rates and loadings, other allowances and non-money entitlements (such as staff discounts, which are common in retail), the costs of hiring, firing and training and labour ‘on-costs’ (such as payroll tax, workers compensation insurance premiums and employer superannuation contributions).


� Additional rates of pay apply for overtime, that is hours worked in excess of the ordinary hours of work or outside the span of hours (excluding shift work) or roster conditions prescribed in clauses 27 and 28 of the General Retail Industry Award. Penalty rates are loadings that apply for ordinary hours (or all hours) of work on certain days or after a certain time on those days. Shiftwork loadings generally apply to shifts starting at or after 6.00 pm on one day and before 5.00 am on the following day.


� These are weighted averages based on retail employment by state and various assumptions, including about previous award coverage and the proportion of workers employed in non-constitutional corporations — see ACTU, sub. DR180, p. 10 for details.


�	Under the Workplace Relations Act 1996, formalised written agreements between an employer and an individual employee, setting out terms and conditions of employment, were called Australian Workplace Agreements (AWAs).


�	FWA 2010 and AIRC 2009.
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