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Planning and zoning regulation
Do not delete this return as it gives space between the box and what precedes it.
	Key points

	· Land use regulation that centralises retail activity can be either competition‑enhancing or competition‑reducing, depending on how it is designed and implemented by the relevant planning authorities.

· To minimise the anti-competitive effects of zoning, policy makers need to ensure that areas where retailers locate are both sufficiently large (in terms of total retail floor space) and sufficiently broad (in terms of allowable uses, particularly those relating to business definitions and/or processes) to allow new and innovative firms to enter local markets and existing firms to expand.

· A number of overseas studies have examined the impact on the retail industry of some land use regulations that restrict the establishment of new large format stores. These studies suggest that restricting the development of larger stores lowers retail productivity, reduces retail employment and raises consumer prices. 

· Overseas evidence also suggests that some land use restrictions raise property prices in residential and commercial markets by constraining the quantity (and location) of available space. These empirical results are useful directional proxies for the impact of planning and zoning controls on domestic retail property values.

· In its recent benchmarking study on planning, zoning and development assessment, the Commission identified a number of leading practices to support competition. While all these leading practices should be implemented to improve the competitiveness of the retail market, two are of particular importance:

· governments should broaden and simplify business zoning to remove the need for ad hoc changes to council plans to accommodate each variation in business model

· governments should not consider the viability of existing businesses at any stage of planning, rezoning or development assessment. Impacts of possible future retail locations on existing activity centre viability (but not specific businesses) should only be considered during strategic plan preparation or major review. 
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How planning and zoning affects retail in Australia

Planning and zoning regulation establishes how land can be used and how such uses can be changed. Land use planning is the process of making decisions to guide future allocation and development of land. 

State and territory governments identify long-term goals and objectives such as:

· promoting the orderly and economic use and development of land

· preserving the environment

· providing and coordinating community services and facilities.

They then determine the best approach for achieving these objectives in their state and territory plans. Local council and regional plans are intended to be consistent with the higher level goals and objectives of the state and territory plans. 

Generally, within a local development plan, each council area is divided into ‘zones’. Zones group together areas with similar characteristics by integrating mutually beneficial uses and separating incompatible uses so that the wider community does not have to bear the cost of ‘externalities’
 that could otherwise be generated. Zones are typically based on land uses such as residential, commercial or industrial. Each zone is defined by criteria that set out the detail of the acceptable and unacceptable uses for the zone. In practice, zones are used to prevent new developments from interfering with existing residents or businesses or to preserve the character of a community.

To ensure that a proposed development to use the land is consistent with the local policy for the area, as stipulated in the relevant planning and zoning ordinances, most developments undergo assessment. The assessment process ensures that the development complies with the plan for the council area, region or city (PC 2011b).

Activity centres policies

In terms of retail activities, state and territory governments’ planning policies are formulated around the ‘activity centres policy’. Activity centres policies seek to deliver benefits to the community by concentrating retail and other employment activities into specified locations (box. 8.1). 
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Commonly cited benefits of ‘activity centres policies’

	1. More sustainable travel including:

· reduced passenger Vehicle Kilometres Travelled (VKT) per year per capita

· greater physical activity.
2. Enhanced agglomeration economies including:

· labour productivity enhancement

· increased human capital.
3. Concentrations of development density leading to:

· greater housing density

· efficient utilisation of infrastructure and resources

· avoided consumption of rural and agricultural land.

	Source: SGS Economics & Planning (2011).

	

	


According to the NSW Department of Planning and Infrastructure (sub. 114), enabling people and businesses to spend less time travelling to work, shops and services, is intended to:

· promote productivity and better infrastructure utilisation

· reduce car use, energy use and emissions

· support a more active and healthy lifestyle (by walking more).

As a consequence, out-of-centre developments are generally discouraged by state and territory planning policies.

All jurisdictions have activity centres policy provisions of some kind, either as a stand-alone policy document or as part of their strategic plan. Activity centres are designed to create areas that attract and support large numbers of people for a variety of purposes including employment, retail/shopping, community services, social activities and, more recently, high-density housing.

The Retail Traders’ Association of Western Australia (RTAWA) highlights the downside risks of activity centres policies for consumers and retailers if they fail to deliver a shopping location consistent with their preferences:

The challenge with all such planning implementation is that market forces are being totally ignored, what is considered by government bureaucrats as a great location for an activity centre is not necessarily where market forces would place the centre. This is especially of note as retail is always the first industry to be present at such centres. A further implication here is that all activity centres need to cater for all retail tenancy formats — high street, shopping mall, big box, as well as growth of those formats overtime, but also understand that each such format must present a feasible cost alternative so as to allow retail businesses to expand from or shrink down to a suitable cost basis to sustain their business format — the alternative is the loss of the business because the format is outgrown or now too expensive. (sub. 80, pp. 12-13)

Activity centres are important for competition because they control where most businesses locate within an urban area. Activity centres, by their nature, can directly influence the competitiveness of businesses by controlling the number, type and location of allowable activities.

Activity centres policies prescribe which broad activities — residential, retail, commercial — are permitted within centres as compared to the edge of centres or outside of centres. The hierarchy of activity centres generally establishes the type and size of activities which are permitted to locate in each level of centre. Table 8.1 outlines the five broad activity centre types that occur in most Australian jurisdictions.
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Activity centres hierarchy

	Category of centre
	Description

	City centres
	Primary centre for finance, law, education, health, arts, tourism, specialised and high end retail. Preferred location of land uses of state, national and international significance. Major employment area and transport hub. City and even state-wide catchment. 

	Major regional centres
	A ‘strategic centre’ providing a wide range of retail, commercial, administrative, entertainment, recreation and regional community facilities. Key employment area and transport hub. Catchment drawn from a significant part of the city. 

	District centres
	Centre for a range of retail, commercial services, office and community facilities. 

	Suburban centres
	Centre for sourcing weekly needs and certain personal services. Catchment of local and nearby suburbs. 

	Local centres
	Centre for meeting the day-to-day needs of those in the suburb.


Source: PC (2011b).

While locating commercial activities outside of these centres is discouraged to varying degrees, retail ‘out-of-centre’ developments have been more prevalent since the 1990s, as numerous bulky goods retailers received planning permission to locate in out-of-centre locations (such as industrial areas and airport land).

Prescriptive requirements for activity centres can limit the availability of sites in those centres for different business types — that is, they can be exclusionary in character. (In the same way, prescriptive requirements for bulky goods retailers located outside activity centres — such as restrictions on business type or minimum retail area — are also exclusionary). These exclusionary effects tend to be more prevalent at the lower end of the activity centre hierarchy. For example, local centres (such as a neighbourhood or village centre) may exclude the operation of a slightly larger grocery retailer if its products are deemed to provide for the weekly rather than day-to-day needs of local residents. In addition, given local centres are typically promoted as destinations for small scale commercial or retail activities, there are sometimes maximum floor space restrictions to prevent the establishment of larger businesses.

While prescriptive requirements provide some clarity for developers, they can also make it difficult for retailers (especially those with new business models) to find suitable sites and thus enter the retail market. At the same time, they also prevent or delay existing retailers from modifying or expanding their businesses — foregoing potentially higher returns and/or incurring higher costs by having to conform with regulatory requirements.

In the current retail environment, where there is increasing competition from online retailers, and changing consumer preferences more generally regarding their shopping experience, the extent to which planning regulations should be used to restrict new businesses entering markets, or even to preserve existing activity centres, is increasingly problematic. To prevent developments that are perhaps more closely matched to evolving market requirements may undermine the ability of retailers to respond to consumer preferences and thus accelerate the decline of existing centres. These issues are discussed in section 8.4.

Retail floor space in Australia

Current planning arrangements have produced 45 million square metres of retail space in Australia which over time is increasingly distributed towards shopping centres. While most retailing still occurs outside of shopping centres, centres represent a growing share of the total market. The contribution of shopping centres to total retail space increased from 28 per cent in the early 1990s to 38 per cent in 2005-06 (PC 2008c).

As a result, non-centre retail space fell from 72 per cent to 62 per cent of total retail space over the same period. Within the non-centre retail market, stand-alone bulky goods sites and direct factory outlets are increasing in importance relative to retail shopping strips (PC 2008c).

According to the Commission’s 2011 report Performance Benchmarking of Australian Business Regulation: Planning, Zoning and Development Assessments:

In the 14 years to 2005-06, the supply of shopping centre floor space increased by almost 90 per cent to 17.3 million square metres. Over the same period, non-shopping centre retail floor space increased by 16 per cent to 27.3 million square metres, due mainly to the growth in stand-alone premises such as bulky good precincts. (PC 2011b, p. 679)

The growth in Australian retail floor space has outpaced the growth in population, with retail floor space per capita increasing from around 2.4m2 per person in the early 1990s to nearly 3.0m2 in 2005-06 (SCCA 2010). Commission estimates of retail floor space per capita are reported for most Australian capital cities in table 8.2. 

Table 8.

 SEQ Table \* ARABIC 2
Retail floor space per head of populationa
Capital city planning areas, m2 per person

	
	Sydney
	Melbourne
	Perth
	Adelaide
	Hobart
	Canberra

	Year determined
	2010
	2007
	2008
	2010
	2010
	2009

	Total area per head of population (m2/person)
	3.00
	2.16
	2.74
	2.34
	1.03b
	2.70


a(Some estimates may not be strictly comparable due to differences in jurisdiction definitions of ‘retail’ and the completeness of the data collection in the respective studies. The Commission was unable to obtain city-wide data for Brisbane or Darwin.

b The Hobart measure is an under-estimate as it is based on retail space in shopping centres only.
Source: PC (2011b).

While there is some variability across the selected cities, most cities have ratios of between 2m2 and 3m2 per person. Hobart is not directly comparable because its estimate is based on retail space in shopping centres only.

The growth in floor space for bulky goods retailing is outlined in table 8.3. In the ten years to 2007, bulky goods floor space accounted for nearly 40 per cent of the total supply of new retail floor space in major Australian markets. Floor space per person for bulky goods is now roughly similar in the major mainland state capitals. In 2009-10, there were at least 27 new bulky goods centres opened, under construction or in the planning stage — adding a total of over 600 000m2 of retail space.
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Bulky goods retail floor space per head of population

Capital city planning areas, m2 per person

	
	Sydney
	Melbourne
	SE Qld
	Perth
	Adelaide

	1997
	0.32
	0.37
	0.34
	0.34
	0.34

	2002
	0.37
	0.42
	0.46
	0.42
	0.36

	2007
	0.46
	0.48
	0.55
	0.45
	0.42


Source: PC (2011b).

Some inquiry participants, such as Mr Alex Hrelja, suggest there is an over-supply of retail floor space in some specific retail locations in Australia:
There appears to be simply too much floor space and too many shops to meet the market demand in some key retail locations at the current time.

… As an example in inner Melbourne, a prime retail market, the following developments have opened in recent years in a context where the City of Melbourne already had about 600 000 square metres of retail space: South Wharf DFO, Harbour Town Docklands, Costco Docklands, Spencer Street Retail, QV City, Victoria Gardens Richmond, various big box stores and on it goes. (sub. DR132, p. 1)
While the amount of retail space per capita has grown in recent years, it is not clear what the optimum level may be from a community-wide perspective taking into account all costs and benefits. This inquiry has not attempted to assess whether there is an under or over-supply of retail floor space in specific locations. Rather, it considers how to ensure that planning and zoning regulations do not impede the flexibility of the retail industry to respond in a timely manner to changing consumer preferences and developments in retail formats. Both of these factors are important in enabling the industry to continue to contribute to community welfare in the future.
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The impact of planning and zoning regulations on retail competition — overseas evidence

Competition creates incentives for businesses to produce the goods and services customers want. For consumers, competition can deliver more convenient access to a wider range of better quality and lower priced goods and services. For retailers, competition can spur innovation — such as new retail formats — leading to higher retail productivity and profits. To enable competition to deliver these benefits it is essential that businesses have the flexibility to respond to market demands. However, at times, business flexibility can be restricted by excessive regulation and unduly restrictive policies.
Overseas evidence suggests that unduly stringent planning and zoning arrangements can have detrimental effects on competition in the retail industry. According to Pellegrini (2000), the rationale for planning and zoning regulation is based on two considerations:

· the control of ‘externalities’ on neighbouring land uses

· the optimisation of the planning of public facilities, such as roads and other network infrastructure, which are normally provided by state and/or local authorities.

These objectives are conceptually straightforward and generally accepted, but it is not always clear whether the benefits of particular land use restrictions outweigh the costs to the community since benefits and costs do not appear to be explicitly measured and compared. In some ways this is understandable because many of the benefits and costs of land use restrictions are likely to be difficult to measure in a robust manner.

Giertz (1977) argues that zoning may promote local monopolies:

Although there is a strong economic argument for zoning in certain situations, there is little evidence to suggest that zoning is always justified in real world circumstances. While the proponents of zoning almost always base their case upon the externality argument … there may be many situations where the real motivating factors are quite different. Zoning, justified as a means of internalising externalities, may, in fact, be a powerful tool for promoting monopoly. (p. 50)

Suzuki (2010) argues that stringent land use regulations generate a distortion in local business markets by discouraging entry (by increasing costs) and as a result, lessening competition. 

According to the OECD (2008), planning and zoning regulation creates the most severe competition problems when:

· the regulations prevent new firms from entering in markets where there is market power

· the regulations prevent low-cost firms from entering in markets where existing firms are high-cost

· the regulations reduce the total supply of a good or service

· the regulations unduly delay the arrival of a good or service that consumers would value (such as one resulting from innovation or differentiation). (p. 23)

Location of retail competitors is important because travel distances matter for consumers. Competition between retailers depends on both product price and individual retailer location. Retailers who are far away from their competitors may find it possible to charge higher prices than if they are located close to each other. When assessing a potential location for a new store, retailers factor in access costs for consumers. And when assessing a new place to live, consumers factor in the location of shops amongst other factors like workplace, schools and environmental amenity (OECD 2008). 

Competition among retailers on product prices is generally most intense when they are geographically close to each other. By being in the same location, no individual retailer is at a competitive advantage or disadvantage in relation to access — since individual consumers face the same travel cost to visit each retailer. While this type of localised competition is becoming less prevalent for those goods that are most easily purchased on the internet, to the extent that restrictive zoning and activity centres policies locate retailers closer than they would otherwise choose, these policies may improve competition and lower prices. For example, where the retail zoned area is sufficiently large, the effect may be to concentrate stores without excluding any stores. According to the OECD (2008):

This could actually increase the vigour of rivalry between stores, by reducing search costs for customers who might otherwise have to visit highly dispersed locations in order to compare offerings. (p. 29) 

But if there is a scarcity of appropriately zoned retail space (that is, some retail stores are excluded from the area because of insufficient space), or there are large numbers of prescriptive requirements which unjustifiably restrict competition, planning and zoning can have a harmful effect by creating local retail monopolies. Land use regulation that centralises retail activity can be either competition‑enhancing or competition‑reducing, depending on how it is designed and implemented by the relevant planning authorities.
Ridley et al. (2011) show that with respect to five different product markets, restricting their areas of operation leads to increased densities of stores in appropriately zoned areas, reducing consumer search costs, resulting in increased competition and lower prices. The United Kingdom Competition Commission’s report The supply of groceries in the UK market investigation (UK Competition Commission 2008) found that competitive pressure on existing retailers increased after a new store entry nearby (box 8.2).

The UK results did not specify whether the sales revenue impact on incumbent stores was driven by price changes (or volume changes). Recent Australian evidence provided by the Australian Competition and Consumer Commission (ACCC) is more precise. When the ACCC investigated the pricing behaviour of the two major supermarket chains (Woolworths and Coles), it reported that prices at these supermarkets were lower when a competitor is located nearby (ACCC 2008d). Such evidence suggests that a planning system that brings about intense retail competition can deliver benefits to consumers. 
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Effect of new store entry on revenue of incumbent stores

	The UK Competition Commission’s report The supply of groceries in the UK market investigation analysed the impact of new store entry on the sales revenue of existing grocery stores in the same local area. Using data for 2001 to 2006, it assessed how revenues of mid-sized stores and larger stores were affected by entry into the same local area of other mid-sized and larger stores. The impacts vary depending on the distance of the entrant from the existing stores and on the relative size of the stores.

For example, the Competition Commission’s analysis shows that for incumbent larger stores, entry by a new larger store within a five minute drive reduced revenues of the incumbent store by around 7 per cent. Entry within a five to ten minute drive time reduced revenues of the incumbent store by around 5 per cent and entry within ten to fifteen minutes by around 2 per cent. Where the new entrant is a mid-sized store, the estimated revenue impact on the incumbent larger store is far smaller at around 1.6 per cent for entry within a five minute drive time. Entry by a mid-sized store does not have a statistically significant effect on incumbent larger stores beyond five minutes drive time. 

	Source: Competition Commission (2008).

	

	


To minimise the anti-competitive effects of zoning, policy makers need to ensure that areas where retailing is located are both sufficiently large (in terms of total retail floor space) and sufficiently broad (in terms of allowable uses) to allow new and innovative firms to enter local markets in a manner consistent with planning objectives. In other words, where possible, retail areas should be large enough to include a number of competitors and broad enough to ensure that the business models of these competitors are not unduly constrained (that is, the area allows a wide range of business types). Broadening the zones — for example, by limiting industrial areas to narrow high-impact industrial uses and creating broad employment zones which can include commercial, light industrial, retail and even high-density residential where appropriate — and reducing prescriptive land use conditions will free up land and make it available to its most valued uses (section 8.4).
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Other impacts of planning and zoning regulations on the retail industry — overseas evidence 

A number of overseas studies, outlined below, have examined the impact on the retail industry of land use regulations that restrict the establishment of new large format stores. The studies suggest that restricting the development of large stores lowers retail productivity, reduces retail employment and raises consumer prices. At the same time, overseas studies have shown that land use restrictions, by constraining the supply (and location) of appropriately zoned land, have driven up property prices.

The impact on retail productivity

Planning and zoning regulations can influence the location of retail outlets and also, at firm level, store formats. This can have an influence on retail productivity via:

· constraints on the size of the retail offer for existing stores
· constraints on new stores entering the area

· constraints on an existing retailer’s ability to alter its format in response to changing technology or consumer tastes and preferences.

The OECD reviewed retail productivity (in this case labour productivity, measured by value added per employee) in member countries between 1998 and 2003. It found land use restrictions have been an important contributor to constraining productivity growth in Italy, France and Spain, where there was little or no growth, and in the United Kingdom, the Netherlands and Belgium, where growth was around 1 to 2 per cent (OECD 2007a). These countries, to varying degrees, had in place planning regulations that limited the establishment of new large format stores.

In Italy, the OECD found that strict regulation to protect small shops from the competition of large-scale outlets increased the market power of incumbents and price margins, pushing up retail prices. Italian planning and zoning regulations also prevented the entry of global retailers and discount stores and constrained supermarket growth, resulting in lower productivity and higher food prices for consumers (OECD 2007a).

Within the United Kingdom, firm turnover (entry and exit of firms) in retail and wholesale trade is low compared with other industries of the economy. The OECD suggests that this could be a factor in explaining the relatively low retail productivity in the United Kingdom (OECD 2007b). Haskel and Sadun (2009) came to the same conclusion when they looked at firm entry restrictions in the United Kingdom retail industry (box 8.3). 

More broadly, Baily and Solow (2001) found that when comparing three countries, the United States, South Korea and the Netherlands, the degree of planning and zoning regulations on retail development affected productivity in the industry (box 8.3). 
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The effect of firm entry restrictions on retail productivity

	Firm entry in the United Kingdom retail industry is impeded by the ‘town-centre first’ policy which is intended to protect the vitality and viability of town centres by giving planning preference to town centre sites. Haskel and Sadun (2009) found that constraining entry of out-of-town large shops not only led larger chains to shift towards opening smaller stores, but it also had adverse consequences on productivity. Their results suggest that a fall in shop sizes is associated with a lowering of multifactor productivity (MFP) growth by about 0.4 per cent per annum, about 40 per cent of the post 1995 slowdown in UK retail MFP growth. They speculate that this slowdown might have been caused by:

· firms losing scale advantages, by moving to smaller stores 

· firms losing scope advantages, if existing knowledge appropriate to managing larger stores is not perfectly substitutable with the organisational capital required for smaller stores.

Baily and Solow (2001) made labour productivity comparisons between the United States, where planning and zoning regulations on retail development are more flexible and South Korea and the Netherlands, where regulations are more stringent. They found that retail productivity growth in the United States was superior to the other two countries. For South Korea, the authors stated that ‘land use restrictions and regulations protecting small retail stores have made the further evolution of Korea’s retailing industry almost impossible until recently’ (p. 166). For the Netherlands, they suggested land use restrictions had been used to restrict growth in retail formats. These restrictions have arisen partly from environmental concerns — preserving green space — and partly from a desire to protect traditional retailers. This has affected specialty retailers, in particular, that require malls or some other way of agglomerating to attract pedestrian traffic, thereby slowing their evolution and imposing a retail productivity penalty.

	

	


Foster et al. (2002) found that productivity growth in US retailing has been largely due to the entry of new stores, rather than productivity growth in incumbent stores:
Our results show that virtually all of the productivity growth in the US retail trade sector over the 1990s is accounted for by more productive entering establishments displacing much less productive exiting establishments. (p. i)

The clear message that emerges is that in the US retail trade sector new ways of doing business are introduced and successfully contribute to productivity growth via entry and exit. (p. 42)

Similar results were found for the Canadian retail industry for the period from 1984 to 1998, where retail productivity growth arose from firm turnover (entry and exit of firms) and the reallocation of resources from the less productive to the more productive firms (Baldwin and Gu 2008).

Overall, it would appear that stringent land use regulations are an important factor in constraining productivity growth in many countries. Countries that generally have more flexible planning systems, such as the United States, have experienced higher rates of productivity growth in retail than other countries with less flexible regulations. In short, planning and zoning regulation which restricts the location of retail outlets or store formats has a negative influence on retail productivity growth. 
The impact on retail employment and retail prices

Planning and zoning controls, by affecting the location of retailers and their retail format or business model, can also affect employment in the industry and the prices consumers pay.

Retail employment

Overseas studies point to entry restrictions on retail outlets lowering retail employment. In France, Bertrand and Kramarz (2002) examined the impact of entry regulations introduced in the early 1970s for large retail stores and found that restricting entry slowed down employment growth in the French retail trade industry.

In Italy, Viviano (2008) also found that more stringent planning regulation depresses employment growth in regional areas (box 8.4). In the United Kingdom, Sadun (2008) looked at the effects of planning restrictions on overall retail employment, and found that less restrictive implementation of planning regulation by local authorities (reflected in a higher number of major retail developments allowed) results in higher overall retail employment growth.
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The effect of firm entry restrictions on retail employment and retail prices in Italy

	The 1998 reform of the Italian retail trade delegated the regulation of entry of large stores to regional governments. However, regional governments differed substantially in their approach to competition. Viviano’s 2008 paper focused on the effects of planning laws that were implemented in Abruzzo and Marche, two otherwise similar Italian regions which adopted very different planning policies. Abruzzo set tight restrictions on the opening of new stores and enlargement of existing large stores, while Marche did not impose substantial entry barriers, except in historical, congested and polluted areas. 

Competitive pressure in Marche’s retail trade industry encouraged the development of more efficient retail shops (chains of small shops owned by a single wholesaler, retail cooperatives, franchising). The results showed that retail employment in Marche increased by 0.8 percentage points more than in Abruzzo (Viviano 2008).

Liberalising entry had other beneficial effects. In those Italian regions that did not impose substantial entry barriers, inflation in food and beverages was approximately half a percentage point lower than the other regions: higher productivity coupled with lower margins resulted in lower consumer prices (Schivardi and Viviano 2011).

According to the OECD (2007a):

These natural experiments gave promising evidence of the potential gains of adopting a pro-competitive framework at the local level. However, this positive experience lasted just three years in Marche, as local governments and the region, worried about the unexpected and rapid increase in large store applications, stopped this process at the end of 2002. (p. 70)

	

	


Retail prices

The overseas literature finds that planning system restrictions on the format and layout of retailers reduces economies of scale and scope that could otherwise be achieved with larger formats, resulting in increased prices of retail goods for consumers.

In the United States, Hausman and Liebtag (2005) found that non-traditional retailing outlets such as Wal-Mart — that are prevented by zoning regulations from entering certain geographic markets — charged lower prices than traditional supermarkets (box 8.5). In the United Kingdom, Griffith and Harmgart (2008) determined the effects of planning regulation on the configuration of the local retail market. They found that entry restrictions reduce the number of large supermarkets (confirming that the planning restrictions acted as a barrier to entry). They also found that restrictive planning regimes are associated with (marginally) higher food prices.
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The effect of firm entry restrictions on US retail prices

	In the United States, Hausman and Liebtag (2005) found that non-traditional retailing outlets (supercenters, mass merchandisers and club stores) such as Wal-Mart charged lower prices than traditional supermarkets. They calculated the ratio of average prices across different types of outlets for 20 food categories. When they took an average across all of the food categories they found that non-traditional retailers have prices that are 27 per cent lower than traditional supermarkets. They concluded that: 

… a significant decrease in consumer surplus arises from zoning regulations and pressure group tactics that restrict the entry and expansion of supercentres into particular geographic markets. (pp. 29-30)

One concern with this finding is that the comparisons across store formats did not account for quality or package size differences for some food products. For example, the quality of meat sold may differ across outlets or the package size available at a non-traditional outlet may be much larger than a traditional store. To address these concerns, Leibtag (2006) conducted a study using similar package sizes and more specifically defined food items — namely, dairy products and eggs — and still found a significant price effect:

Even when controlling for similar-sized packages, dairy prices are 5 to 25 per cent lower at non-traditional retailers than at traditional supermarkets. For example, skim and low-fat milk prices are consistently 5-12 per cent lower at non-traditional stores. Even more price variation exists in random-weight cheese products: a pound of Swiss cheese averaged $4.71 at grocery stores in 2003, but just $3.77 at non-traditional retailers and mass merchandisers. (p. iii)

	

	


The impact on retail property values

US and UK evidence suggests that land use restrictions raise property prices in residential and commercial markets by constraining the quantity (and location) of available space. One of the aims of land use restrictions is to reduce externalities, for example those costs imposed on landowners by the establishment of inappropriate or incompatible land use activities in nearby properties. The ultimate effect of land use restrictions on community welfare is, however, ambiguous. 

According to Giertz (1977), it is virtually impossible to discern whether the impacts of zoning on property prices come from the successful prevention of externalities or from the effects of a restricted supply of appropriately zoned land:

… the effect of zoning on property values may come either from the control of an externality or from the monopolisation of a previously competitive property market. Unfortunately, it is impossible to determine in any particular case whether one or the other factor accounts for the change, or whether both are involved. This means that studies which attempt to measure the success of zoning policies … in terms of changes in land values must be used with caution, since often they are comparing values determined in a competitive market before the policy was in effect with monopolistic prices after the program was implemented. (Giertz 1977, p. 51)

Giertz (1977) indicates that land use restrictions are only welfare enhancing if the benefits to society through resolving externalities outweigh the costs of any lessening of competition associated with the creation of monopoly market power. 
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Planning and zoning can cause welfare gains and losses

	Planning and zoning regulation is imposed by governments to achieve welfare gains. If the social cost of an activity exceeds its private costs, regulations limiting the activity will potentially lead to welfare gains as shown in figure 1a. In an unregulated market, the number of units supplied will equate demand to marginal private costs. Appropriate zoning regulations, reducing supply from Q1 to Q*, equate demand to marginal social costs, thereby providing a welfare gain to the community equal to the shaded area.

Alternatively, absent an externality, market actions already equate demand to marginal social costs. In this instance, as shown in figure 1b, the imposition of planning and zoning regulation reduces supply from Q* to Q2. This leads to a welfare loss to the community indicated by the shaded area.

Significantly, under both scenarios, restricting the supply of the available retail sites confers a benefit on incumbent property owners, as the value of their properties increase. Prices increase from P1 to P* (figure 1a) or from P* to P2 (figure 1b). This suggests that owners of existing properties have a private interest in restricting supply of available sites, even in the absence of external effects (which cause marginal social costs to deviate from marginal private costs).
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	Source: Quigley (2006).

	

	


Box 8.6, adapted from Quigley (2006), illustrates externality zoning and monopoly zoning. Externality zoning leads to welfare gains while monopoly zoning leads to welfare losses. Significantly, under both scenarios, restricting the supply of available retail sites confers a benefit on incumbent property owners, as the value of their properties increase. This suggests that owners of existing properties have a private interest in restricting supply of available sites, even in the absence of external effects.

In other words, owners of existing retail properties can have strong incentives to ‘find’ external effects in urban land use so that restrictive actions reducing the supply of retail sites will appear to be welfare enhancing rather than welfare reducing. The confusion of externalities with the exercise of monopoly powers by incumbents need not even be a deliberate (gaming) strategy. But incumbent owners will have financial incentives to search very carefully for external costs which can justify actions to reduce the supply of available retail sites (Quigley 2006). For example, incumbent retail landlords often challenge new retail development approvals nearby using grounds of appeal such as ‘unacceptable traffic impacts’ or ‘insufficient car parking on the land’. In many, if not all cases, landlords’ underlying concerns seem to be less about retaining civic or public amenity and more about preventing or delaying the arrival of a new competitor. 
While the Commission did not locate any empirical studies that specifically examined the effects on retail property values of land use restrictions, it did find a number of overseas studies that examined the effects on residential and commercial property prices of land use restrictions. These studies indicate that land use restrictions, by constraining the supply of appropriately zoned land, drive up property prices (box 8.7).

Quigley and Raphael (2005) found that in California, planning restrictions result in higher housing prices. Glaeser et al. (2005) found that prices for Manhattan apartments are more than double the cost of construction because of overly restrictive land use regulations. Cheshire and Hilber (2008) showed that office space in Britain was the most expensive in the world and suggested planning constraints were the reason for these high commercial property values. They explained these UK regulatory constraints in the following manner:

… land use regulation in the UK takes the form of universal growth constraints and growth constraints applied not just to the total area of urban land take for each city but individually to each category of land use within each city. So urban ‘envelopes’ are fixed by growth boundaries but within these envelopes the areas available for retail, offices, warehouses and industry are tightly controlled. Although not entirely inflexible, Greenbelts surrounding cities have been more or less sacrosanct since they were established, out of town retail is effectively prohibited,
 and local planning authorities have been extremely reluctant to expand the area zoned for commercial space. (p. 186)
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The effect of land use restrictions on residential and commercial property values

	Quigley and Raphael (2005) found that land use restrictions increase housing costs (in Californian cities). They showed that increased intensity of local planning restrictions has a significant impact on both the price and the supply of homes.

According to Quigley and Raphael, individual cities in California have the power to determine their own planning and approval processes because property developers are not given a default right to proceed with projects that are in compliance with existing regulations. The researchers assessed regulatory stringency for 407 Californian cities using information from a survey of land use officials based on 15 growth control measures used in California. These measures included residential restrictions that may limit building permits, requirements for ‘adequate’ service levels for new residential developments, ability to rezone land from residential usage, ability to reduce permitted density, and requirements for voter approval or supermajority council votes for up-zoning of land. Some cities used a combination of these measures while others used none. 

By examining the relationship between regulatory measures and price indices for each city, Quigley and Raphael (2005) found that ‘each additional regulatory measure was associated with a statistically significant 3 per cent (1990) and 4.5 per cent (2000) increase in prices of owner-occupied housing …’ (p. 325). They also found that these land use restrictions were associated with slower growth in the stock of residential housing.

Glaeser et al. (2005) examined Manhattan apartment prices and found that despite home building being a relatively competitive industry with few barriers to entry, prices are more than twice their supply costs. They argued that, rather than demand side factors (such as rising incomes and lower interest rates), overly restrictive land use regulations were the main reason for this gap. They also suggested that the high prices had little to do with eliminating negative externalities (such as the views destroyed by new construction or increased crowd congestion):

We can find no externality associated with new housing units in Manhattan that is remotely large enough to warrant a development tax that would make up for the current gap between construction costs and apartment prices. (Glaeser et al. 2005, p. 367)

Cheshire and Hilber (2008) found that UK planning constraints caused the average sale price of commercial property in London’s West End to be eight times as large as construction costs.

	

	


Given retail property is subject to the same overarching planning rules as residential and commercial property, it is likely that the effects of planning restrictions on retail property prices, while unlikely to be of the same magnitude as these other land uses, would be in the same direction. In other words, the empirical results highlighted in box 8.7 are useful directional proxies for the impact of planning and zoning controls on domestic retail property values.

It seems that zoning places upward pressure on retail property values by constraining the supply (and location) of appropriately zoned land. While the magnitude of the price change may be debateable, the direction of the price movement is not. Increases in retail property values result from the increased rents landlords can charge retailers as a consequence of the constrained supply of retail sites. Upward pressure on rents is likely to be strongest where occupancy rates for tenancies are highest and tenants have little bargaining power vis-à-vis their landlords, that is for (non-chain) specialty retailers in shopping centres.

This assessment was echoed by a number of participants to this inquiry representing retail tenants, including the Australian Newsagent’s Federation (ANF):

The ANF believes that restrictive planning laws, and the consequent effect on the supply of retail floor space, contributes to the ability of shopping centre landlords to exert significant price control over [the] respective local market for specialty retail floor space. The ultimate effect of which could be increased prices for retail goods, subject to the capacity of retail tenants to pass on costs in customer prices. (sub. 99, p. 27)

Others that make similar comments include the Australian Music Association (sub. 68), Australian Retailers Association (sub. 71), Australian National Retailers Association (sub. 91) and the National Retail Association (sub. 102). At the same time, Westfield (sub. 103) acknowledges that because of the level of state and territory planning and zoning regulation, Australia has less retail floor space per capita and higher rents than it would have otherwise (see chapter 9 for further discussion). On the other hand, the Shopping Centre Council of Australia (SCCA) (sub. 67) suggests that specific planning policies, such as activity centres policies, do not ‘unduly’ limit the supply of retail floor space. 
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The Australian experience with planning and zoning restrictions on competition

In 2008, the Commission considered there was scope to increase retailing opportunities and competition in the retail tenancy market for the benefit of new entrants to the industry, and consumers more generally, by reducing the constraints on the supply of retail space. The Commission said:

While recognising the merits of planning and zoning controls in preserving public amenity, states and territories should examine the potential to relax those controls that limit competition and restrict retail space and its utilisation. (PC 2008c, p. xxxiv)

These laws were also discussed briefly in the ACCC’s 2008 Grocery Report. According to the ACCC, restrictions created by planning and zoning laws are particularly acute for independent supermarkets. These supermarkets find it comparatively more difficult to obtain access to sites within existing shopping centres and therefore rely more heavily on the availability of new sites in an area to establish a market presence. Further, the ACCC said the complexities of planning applications, and in particular the public consultation and objections processes, while soundly based, provide the opportunity for incumbents to ‘game’ the planning system to frustrate or prevent potential competitors entering local markets (ACCC 2008d).

The ACCC recommended that appropriate levels of government consider ways in which planning and zoning regulation should have regard to the impacts of proposed developments on competition (ACCC 2008d).

In response to the Commission and ACCC findings, the Australian Government referred the issue to COAG’s Business Regulation and Competition Working Group (BRCWG). Subsequently, on 7 December 2009, COAG made the following announcement:

To ensure a continued focus on the competitive benefits which can be secured through appropriately balanced planning and zoning systems, COAG agreed to commit to ensuring that:

· opportunities for gaming of appeal processes are minimised

· processes are in place to maintain adequate supplies of land suitable for a range of retail activities

· any unnecessary or unjustifiable protections for existing businesses from new and innovative competitors are eliminated.

Further, COAG agreed to the Productivity Commission in 2010, conducting a performance benchmarking exercise of States’ and Territories’ planning and zoning systems with the objective of identifying current best practice approaches to supporting competition, as well as any practices which unjustifiably restrict competition, with the terms of reference for the benchmarking exercise agreed in consultation between the Commonwealth and the States and Territories. (COAG 2009, p. 8)

The Commission’s 2011 report Performance Benchmarking of Australian Business Regulation: Planning, Zoning and Development Assessments found that planning guidelines on where retailers can locate are extremely complicated, and often prescriptive and exclusionary. In effect, they make it difficult for some businesses to find suitable land and enter the market, and prevent the market from allocating land to its most valued uses.

The Commission (PC 2011b) identified a number of restrictions on competition:

· narrow and highly prescriptive business zoning

· adverse impact tests on existing businesses or activity centres

· lack of ‘as of right’ developments

· business gaming of planning systems and appeal processes.

Reforming these planning and zoning restrictions would potentially increase retail competition in Australia, particularly in those areas where there is an inadequate supply of retail floor space and/or where there are planning requirements and practices which unjustifiably restrict competition. 

The restrictions on competition are discussed individually below, drawing on submissions to this inquiry. 

Narrow and highly prescriptive business zoning

Planning and zoning regulations can serve valuable social purposes, such as: protecting property owners from expropriation of their land values by reducing the proximity of incompatible developments; and enhancing the environment and managing town and city development in a way that reduces costs to the general community (such as by reducing noise and air pollution). But they may at times also serve as a barrier to entry to retail markets by delaying, restricting, or even preventing the entry of new competitors, or unduly raising the cost of starting new business activities or expanding existing businesses in a particular area. 
Striking the right balance between wider planning objectives and retail competition involves a weighing of costs and benefits to the community. However, in general, there is little to indicate that impacts on competition — or an analysis that the benefits of the desired planning outcomes have been weighed against the costs of restricted competition — are given serious consideration by governments when establishing planning and zoning regulations for the community (PC 2011b).

If there is a scarcity of appropriately zoned retail space — that is, some retail stores are excluded from the area because of insufficient space — or there are large numbers of prescriptive requirements which unjustifiably restrict competition, planning and zoning laws can have a harmful effect by creating local retail monopolies. The NSW Department of Planning and Infrastructure acknowledges the competition limiting effects of a lack of available retail space:

… a scarcity of appropriately zoned retail space within the central part of existing centres, and within the walking catchments of those centres, can restrict the entry of new operators and limit the extent to which existing operators can expand operations in response to increased demand — such as increased housing around the centre. (sub. DR189, p. 4)
Some retailers are concerned that planning and zoning laws are failing to ensure an adequate supply of land for retail sites in appropriate locations. Aldi remarks that this is the primary impediment to its growth in Australia:

The unavailability of sites in appropriate locations is the most significant barrier that is stalling the roll out of Aldi stores across Australia. The key issue Aldi faces … is the unavailability of appropriately zoned and sized land. Planning policy throughout Australia seeks to locate large scale retail and commercial uses in ‘activity centres’. We understand the merits underpinning activity centres policy, however, at a basic level, planning authorities need to ensure that there is an adequate supply of land in these strategic locations. (sub. 25, p. 2)

Aldi suggests that the move towards a ‘sequential test’ approach in New South Wales and Victoria ‘is recognition that activity centres policy has failed to provide an adequate supply of land for retailers and other businesses to enter new markets’ (sub. 25, p. 2).
  

While recognising that a ‘sequential test’ approach is preferable to a blanket prohibition on development outside activity centres — which would have severe implications for non-incumbent retailers if there are no available sites within activity centres — Aldi is critical of the rezoning process that, it says, in most cases ensues in Victoria:

Where an edge-of-centre or out-of-centre location is identified under the sequential test in Victoria, in our experience these sites, in the majority of instances need to be rezoned to allow retail land uses. Problematically, under the sequential test approach in Victoria, the onus is on the applicant to identify the site and demonstrate why the site should be rezoned. This approach requires applicants such as Aldi to go through a lengthy rezoning process (up to 2 years) where the outcome is highly uncertain. (sub. 25, p. 3)

In a subsequent submission responding to the Commission’s draft retail inquiry report, Aldi again highlights the unsatisfactory nature of this ad hoc approach to resolving land supply issues:
… Aldi considers that, in the vast majority of cases, the spot rezoning of land is not an appropriate means by which to secure a site for development. This is not only because of the lack of any right to a review of a rezoning decision but is also due to the significant time and cost penalties associated with this process. (sub. DR205, p. 6)

To overcome uncertainty and lack of timeliness with this informal approach, Aldi proposed a ‘defined sequential test’ that seeks ‘to codify net community benefit’ for local governments when assessing development applications, particularly those outside of designated activity centre boundaries (sub. DR205, p. 1). The Commission recognises that such a test would provide a consistent set of provisions to be considered by local governments in their assessments of development applications outside activity centres. However, the proposed test would not necessarily lead to a net community benefit as some of the suggested assessment criteria appear anticompetitive. 
For example, Aldi suggests the assessment needs to demonstrate that ‘there is an existing unmet demand for the proposal’ and also consider the ‘demonstrated need for the development’ (sub. DR205, p.  8). These criteria seem at odds with the criterion that says ‘the likely impact of the development on the commercial viability of an individual business, including loss of trade, is not a relevant consideration’ (sub. DR205, p. 9). Under the proposed test, commercial viability of existing businesses in-centre is clearly a relevant consideration because an out-of-centre development proposal would only be permitted if there was ‘existing unmet demand’. If existing demand was being met by incumbents in-centre, no new competition in an out-of-centre location would be permitted. Under this test, it appears a new development out-of-centre would only be permitted if it did not affect the commercial viability of existing businesses within the designated activity centre boundaries.
Further, drawing on some of the other proposed assessment criteria, it seems that a new out-of-centre retail location would be unlikely to proceed if it were likely to result in an adverse impact on the extent and adequacy of existing and future facilities and services (both private and public) within the existing activity centre. As discussed later, in the Commission’s view, out-of-centre retail locations should be considered where the proposed use or development is likely to generate an overall net benefit to the community, even if there are likely to be some detrimental impacts to an existing activity centre. However, to minimise adverse outcomes on competition, such an assessment should only be undertaken during strategic plan preparation or major review — not for site specific rezoning or individual development applications. Given these concerns, it is not clear that the ‘sequential test’ advocated by Aldi would ultimately deliver better outcomes for the community than those delivered under the current rezoning arrangements. 

While Aldi continues to have concerns with the unavailability of appropriately zoned and sized activity centre land, on the other hand, SCCA claims there is no shortage of sites within activity centres. To support this conclusion, it provided evidence to the Commission’s recent benchmarking inquiry of solid growth in supermarket developments in five major activity centres in Sydney, Melbourne and Brisbane since 2000. It suggests, that rather than a shortage of sites, there is a continued reluctance by some retailers to pay the market prices for the sites that are available within activity centres:

We often hear arguments such as ‘all of the sites are taken up’ within an activity centre as a justification for proceeding with out-of-centre development. As we noted in our second submission to the Benchmarking Study, these companies should be prepared to pay market price, amalgamate sites (and pay transaction taxes), and rezone the land, as others (including shopping centres) have to do in order to develop or expand their assets and businesses. (SCCA, sub. 67, p. 13)

Despite difficulties in making strict comparisons between and within jurisdictions, the Commission’s recent benchmarking report documented the average number of zones employed by local councils in each capital city. Also, it listed the councils with the most zones and the fewest zones in each jurisdiction (table 8.4). 

Zones for retailers comprise a subset of the number of zones employed by local councils. Retailer zones generally range from seven to nine zones, although there can be marked variation between local council areas across Australia. For example, Darwin in the Northern Territory has 15 retailer zones compared to Sorell in Tasmania with four retailer zones.

The Commission found that highly prescriptive zoning within activity centres led businesses to push for special considerations of their business type within activity centres or attempts to locate in out-of-centre locations or industrial zones where there are fewer land use restrictions (PC 2011b).

For example, bulky goods retailers (such as bedding, electrical, furniture, hardware and whitegoods retailers) have differentiated themselves from other retailers to the extent that ‘bulky goods retailing’ is defined, albeit inconsistently, in all state and territory planning schemes and commonly recognised as a separate category of retailing. As the Bulky Goods Retailers Association (BGRA) states:

Based on this separate definition, bulky goods retailing can generally locate on land that is zoned for purposes other than core retail, including lower order business/commercial and industrial zoned land. (sub. 109, p. 21)
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Number of zones employed by local councils, 2009-10

Capital city and South East Queensland (SEQ) planning areas

	
	Average number 
of zones within a council area
	
Council with 
most zones
	
Number 
of zones
	
Council with 
fewest zones
	
Number 
of zones

	Sydneya
	20
	Camden
	48
	Leichardt
	5

	Melbourne
	17
	Casey
	25
	Stonnington
	10

	SEQb
	40
	Logan
	105
	Somerset
	10

	Perth
	12
	Perth and Swan
	22
	Peppermint Grove
	4

	Adelaide
	25
	Onkaparinga
	51
	Walkerville
	7

	Hobart
	17
	Glenorchy
	31
	Kingborough
	6

	Canberra
	   There are 23 zones in the Territory Plan (which applies to Canberra)c 

	Darwin
	   There are 32 zones in the Northern Territory Planning Scheme (which applies to   
   Darwin)c


a(The Warringah Council plan defines 74 geographical areas (localities) in which different activities are permitted and different development assessment requirements apply. These areas have not strictly been defined as zones and so Warringah Council has not been included in this table. b This includes zones and ‘area classifications’. The larger size of councils in SEQ results in more zones than the smaller local governments in other jurisdictions. c The Territory Plan (ACT) and Northern Territory Planning Scheme are the equivalent of the local planning schemes of the local councils and separate to strategic land use plans.
Source: PC (2011b).

When other retail businesses witness the differential treatment accorded to bulky goods establishments, they also question whether their particular business model should also be accorded similar treatment. The reflections of Gilmour’s Pty Ltd are a case in point:

Gilmour’s smallest shop requires at least 8000 pairs of shoes (compared with a ‘normal’ shop which might have 2000 pairs), and the stock turns are not high. To house such large stocks requires large premises — and the economics of the lower stock turns in our business mean that large premises are rarely available with zoning appropriate to footwear retailing at an economic cost. We submit that the need to carry such large stocks makes us a bulky goods business. But we are not. If footwear retailing was classified as a trade appropriate to bulky goods zoning, we could expand our business and consequently our employment and our contribution to the general revenue much more quickly than we have. (sub. 43, p. 2)

Moreover, some retailers have been able to achieve considerable competitive advantages by purchasing lower priced land outside activity centres and then successfully lobbying planners to have that land rezoned for retailing activities.

While rezoning of individual sites (‘spot rezoning’) increases the flexibility of a planning and zoning system for developers, it (inconsistently) affords a competitive advantage to the developer who gets windfall profits by a rezoning of land for higher value uses, raises efficiency and equity issues, and may open up the planning and zoning system to greater gaming and abuse. (PC 2011b, p. 340)

The wider the definition of allowable uses encompassed in a given zone, the less likely it is that land with that zoning will require rezoning in order to be put to a different use. Further, wider definitions of allowable uses also provide greater scope for the market to allocate land to its most highly valued uses, albeit within the uses allowed by the zone. 

The Commission suggests that if allowable uses (particularly those relating to business definitions and/or processes) were less prescriptive, this would facilitate new and innovative businesses (retail or otherwise) to locate in existing business zones. Rezoning and other changes to local authority plans to accommodate various business models would then become unnecessary.

For most businesses (retail, commercial, service providers and some light industrial), there are few adverse impacts associated with their location decisions and therefore few planning reasons why they should not be co-located in a business zone. The NSW proposal of a single business zone applied across an entire centre with the mix of uses within a centre left to the market has the potential to be a leading practice in the area (PC 2011b, p. 352)

As the BGRA comments, a less prescriptive approach would: 

… increase competition by allowing a wider range of businesses and developers to bid for the same land, better harness the market in allocating land to its most valued use, and cater much more easily for innovations in business and service delivery without requiring rezoning. (sub. 109, p. 22)

The Commission’s recent benchmarking report identifies a broader business zone encompassing a mix of uses as a viable alternative to the existing arrangements:

Land use zones (and overlays) in activity centres which are less prescriptive and exclusionary to businesses … would enable planning and zoning systems to facilitate improvements in the competitiveness of city land use. (PC 2011b, p. 352)

Only high impact industrial businesses would be located separately because of their adverse effects on other land users or because planning outcomes are improved through their location near major economic infrastructure.

Broader business zones would remove the artificial distortions created by the current planning and zoning system both within retail (general retail and bulky goods) and between retail and other businesses (such as commercial and light industrial). This would have two effects:

· reduce the incentives for some retailers to distinguish themselves from other retailers to engender differential planning treatment and gain a competitive advantage

· reduce the need for spot rezoning, thereby making it easier for governments to implement a consistent and coordinated approach to planning and land use. 

Following the release of the Commission’s draft retail inquiry report, the Victorian Planning Minister announced reforms to widen the definition of ‘restricted retail’ zoning in the state’s planning scheme (Guy 2011). Under the proposed reforms, the Victorian Government intends to:

· widen the definition of bulky goods items to be sold at a restricted retail premise to include outdoor equipment and recreational supplies, pet supplies, home wares, baby equipment and accessories and sport, cycling and children’s play equipment
· abandon a move by the previous Government that would have resulted in bulky goods retailers being barred from setting up on land zoned for industrial purposes

· remove a restriction that means bulky goods retailers must have more than 1000 square metres of floor space, allowing bulky goods retailers to adopt smaller store formats.

While the proposed Victorian planning reforms to restricted retail premises are a step in the right direction, in the longer term there should be no distinction between different retail formats for planning purposes. In other words, general retail and bulky goods outlets should be treated the same under state and territory planning schemes — ideally, no retail format should be able to use planning and zoning regulations to gain a competitive advantage over others. In the longer term, the planning objective should be to have one ‘open zone’ or multiple-use zone where a broad variety of land uses can be considered — such as retail, commercial and even some low-impact industrial uses.
Prescriptive local planning restrictions on retailers

To meet evolving product market requirements, store formats must also be allowed to adapt. Restrictions on store formats impact on a retailer’s ability to adapt to new competition and changing consumer preferences within the market. 

The Commission’s recent benchmarking report identifies that even where businesses are allowed to operate in a particular locality — because their business model is consistent with the overarching activity centre policy or zone description — they then face a raft of local planning restrictions. This regulatory overlap arises because the legal framework for zones is at the state and territory level, but the detailed specification of zones is at the local level.

It is recognised that at times restrictions on competition may be required to achieve the objectives of the planning system, such as public amenity or equitable access to facilities and services. This is because commercial businesses are usually focused on the private costs and benefits of a development or planning proposal and may not necessarily consider the public environmental, social or economic costs and benefits associated with their decisions. Consistent with this rationale for government intervention, Stockland suggests:
… local governments should focus on those issues with external impact (either on the community or sites) such as traffic, servicing, noise, overshadowing where such issues impact public space or adjoining site amenity. (sub. DR203, p. 3)

Nonetheless, there are large numbers of prescriptive requirements which can be found in approved council plans in some or all jurisdictions which appear to unjustifiably or needlessly restrict competition, including:

· restrictions on business type (defined retail categories) allowed in particular zones in some council plans in New South Wales, Victoria and Western Australia

· site-specific restrictions on type and size of businesses allowed

· restrictions on business numbers (maximum) for different activities

· restrictions on business size via use of floor space minimums and/or caps in all states and territories, but particularly in the ACT and some councils in Victoria and South Australia

· restrictions on business location (zones for individual retailer types)

· restrictions on business mix (floor space ratios)

· detailed specifications on aspects such as the internal fit-out of developments, landscaping, advertising signage, and the minimum provision of vehicle and bicycle parking (PC 2011b).

Many of these local restrictions limit business expansion opportunities and capacity to compete. At worst, they may even discourage or prevent some businesses from entering the market in the first place. For example, restricting competition by placing limits on the number of a type of business that can establish in a particular geographic area or activity centre can have a number of adverse consequences. Protected from localised competitive pressure, incumbent businesses have greater incentive and more opportunity to charge higher prices and/or offer a lower quality of service. The ACT Government’s intervention has gone a step further by allocating particular commercial sites to selected retailers:

… the ACT Government undertook in May 2009 to actively pick supermarket operators for new sites (and exclude some larger operators) and to allow existing independent operators to increase the size of their stores in local centres. While the Government justified its decision on the basis of long-term competition benefits which could arise with greater diversity in supermarket ownership, the approach to achieving these benefits has been widely criticised as anti-competitive for providing government support to certain market participants over others and because of the higher than competitive grocery prices which are expected to result. (PC 2011b, p. 297)

The Australian National Retailers Association (ANRA) criticises the ACT Government’s intervention, saying it artificially distorts the market structure and negatively impacts on the level of competition in the grocery retailing market in the Territory:

This policy specifically excludes some supermarket retailers from participating in nominated land releases. There is no sound competition or policy basis for this and there is a risk that this policy will actually reduce competition and increase the prices of groceries in the ACT. (sub. 91, p. 34)

The SCCA is also critical of the discriminatory nature of the ACT’s supermarket planning policy:

The ACT Government’s ‘Supermarket Competition Policy’ is effectively an anti-Woolworths and Coles policy and this has a significant impact on our members’ ability to expand. One member’s expansion plans are being frustrated by the Government’s determination to favour a smaller supermarket chain. (sub. DR186, p. 8)
The Commission recently said the cumulative impact of all these types of restrictions on businesses is difficult to ascertain, but did draw a number of conclusions: 

Such directives appear to be quite prescriptive, unnecessarily restricting entry of some businesses and affording competitive advantage to other operators, with no apparent improvement in planning outcomes. (PC 2011b, pp. 299-300)

It is not clear to the Commission what benefits communities would derive from planning guidelines which contain such prescriptive business definitions nor does it seem likely that any such benefits would outweigh the costs of foregone business activity as a result of having these restrictions. Furthermore, by being overly prescriptive, such plans are unnecessarily preventing alternative business approaches to achieve the desired planning outcomes. (PC 2011b, p. 302)

In general, commercial considerations — such as the ease of site access for restocking, the value placed by consumers on car parking facilities close to shops, the limited availability of large sites in different parts of cities and their consequent cost — influence the location of retailers towards outcomes which are likely to be socially beneficial and therefore do not need to also be specified in planning regulations.

This study has not been presented with evidence to suggest that planning restrictions related to business size, numbers or mix are necessary to regulate the locations of retail businesses and ample evidence to suggest that such restrictions often impact (either to benefit or prevent) on particular business approaches. (PC 2011b, pp. 306-307)

Relaxing local restrictions where they exist in local planning instruments, particularly those relating to retail business type, size, number and mix, would have a positive impact on retail competition and consumer choice.
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State, territory and local governments should (where responsible) broaden business zoning and significantly reduce prescriptive planning requirements to allow the location of all retail formats in existing business zones to ensure that competition is not needlessly restricted. In the longer term, most business types (retail or otherwise) should be able to locate in the one business zone.

Adverse impact tests on existing businesses or activity centres

Activity centres policies are based around the notion of combining all major trip-generating activities, such as retail and commercial activities, in the one location with the aim of reducing ‘unnecessary’ car use and making better use of public infrastructure such as public transport and roads. Limiting ‘non-centre’ developments reduces strain on existing infrastructure and lessens negative externalities such as traffic congestion.

One factor that many local planners consider when evaluating a retail development application is whether it will have an adverse effect on existing firms and/or activity centres (or town centres) or whether there is sufficient demand to support the new business. According to the Commission’s 2011 benchmarking report:

Most (but not all) surveyed city councils in Australia consider the costs and benefits to existing businesses and impacts on the viability of a town centre in making development assessment decisions. (PC 2011b, p. 293)

Assessing the economic impact of a development proposal on existing centres is the primary approach taken by jurisdictions to protect the viability of the centre — and reduce the perceived likelihood of ending up with a ‘dead’ town centre. 

The main matters often looked at in an economic assessment are existing supply and demand for the proposal, including an analysis of the demography for the area and the financial habits of the residents; any impacts on existing businesses (particularly for larger scale proposals); and net employment impact assessment. (PC 2011b, p. 292)

Preserving an existing centre that may generate lower net community benefits appears preferable for some jurisdictions, rather than approving an out-of-centre development that may generate higher net community benefits — to mitigate the risk of any social costs associated with ‘dead’ town centres.

But if, as a result of a new out-of-centre development, the existing centre declined, the conclusion which should be drawn would be that the community prefers the mix of services the new development is able to offer. In this respect, it is worth pointing out that the new development cannot ‘put the existing centre out of business’, but people within the community can — by withholding their patronage from the existing centre which does not provide them with what they want.

While ‘dead’ town centres are not a significant problem in Australia, ‘dead’ malls are prevalent in the United States. Westfield blames these ‘dead’ malls on the lack of planning regulation in the United States:

It is clear that a lack of planning regulation in the United States has led to an oversupply of retail space. This has led to the closure of large numbers of malls. In fact mall closures are so commonplace in the United States that a website (www.deadmalls.com) contains descriptions and photographs of almost 400 malls that no longer function or are severely limited in function. This is virtually unheard of in Australia. (sub. 103, p. 30)

Regulation allowing new malls to develop nearby (or out-of-centre) may only be one of a number of contributing factors to the decline of older shopping malls in the United States. For example, structural changes in the department store industry in the United States have seen some national chains go out of business, so there may be a supply shortage of anchor retailers in some areas. Consumer preferences may also be changing with some people having less time to spend driving to and walking through large malls. More generally, socio-economic decline in a mall’s surrounding population catchment area could also be a contributing factor to its demise.

Australia may not have many ‘dead’ town centres (or shopping malls), but it does have pockets of vacant retail space and inactivity in shopping precincts in many locations. It is not clear that this unproductive use of space is due to too little planning regulation. Arguably, it could be due to too much regulation — such as restrictive zoning, inflexible retail tenancy regulation and rigid heritage regulation — preventing alternative uses of the space occurring in a more timely manner.

What type of adverse impact tests are appropriate? When should planning authorities conduct such tests?
While governments may have worthy intentions for introducing such adverse impact tests, such as to preserve ‘vibrant’ town centres, the practical effect of such rules is to make it more difficult for competitors to start new businesses by providing incumbents with a procedurally legitimate basis for arguing against the introduction of new entrants (OECD 2008). The Orange Grove Centre case highlights this issue and the inconsistent outcomes that can arise from different interpretations of centres policy by different levels of government (box 8.8).
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Orange Grove Centre case

	The ‘Orange Grove Centre’ was a retail centre located in Warwick Farm, Sydney which commenced operation in November 2002 (one month prior to the conclusion of the public consultation period). The centre was approved by Liverpool City Council in December 2002 to operate with ‘warehouse clearance outlets’ on land zoned for industrial uses, including bulky goods.

In June 2003, the Westfield Group commenced action in the Land and Environment Court, arguing that a retail outlet operating on industrial zoned land was contrary to the Council’s local environment plan (LEP). The Council attempted to amend their LEP in December 2003 to include ‘outlet centre’ as a defined activity and retrospectively rezone the Orange Grove site. However, the Court ruled in favour of Westfield in January 2004 and ordered the closure of the Orange Grove Centre’s retail activities. The decision was upheld on appeal.

Attempts were made again in June 2004 to amend the council LEP to retrospectively validate planning approval for the Orange Grove centre. The Council’s application was rejected by the Minister in July 2004 on the grounds that the proposed variation would facilitate an ‘out-of-centre’ shopping centre which would undermine the viability of competing retail activities within Liverpool and its central business district. The majority of shops in the centre closed by August 2004.

The Orange Grove Centre was approved by Liverpool Council to reopen in March 2009 as a 225-stall weekend retail market.

	Source: PC (2011b).

	

	


According to the OECD (2008), there are several reasons why adverse impact tests are not appropriate:

· government policy should not be directed at protecting firms from competition but rather ensuring that consumers receive the maximal benefits from competition — but exceptions are appropriate when there are compelling social interests that motivate the restriction on competition

· competitors who have adverse effects on existing firms are exactly the ones who are likely to benefit consumers the most (because for reasons of quality or price consumers will give such firms their business)

· adverse effects tests reflect the self-interest of existing firms and can be an indication of captured regulators

· entrepreneurs are more likely to be good judges of whether there is sufficient demand for a new offer rather than government officials. (pp. 38-39)

Consistent with the OECD’s assessment, the Commission’s benchmarking report concluded:
Any consideration by development assessors of potential impacts of a business proposal on other existing businesses is, therefore, an unjustifiable protection by the regulatory system of existing businesses.

However, consideration of impacts of potential developments on existing centres may be an important aspect of city planning which justifies some of the reduction in competition resulting from such considerations. To minimise the adverse outcomes for competition, any evaluation of impacts on centres should be undertaken when plans are formulated, not when proposed developments are presented to regulators. (PC 2011b, p. 298)

Property groups Stockland (sub. 105) and Westfield (sub. 103) concurred with the Commission’s benchmarking report that a proposed development’s impact on the viability of an existing activity centre be undertaken during the strategic planning stage or major review, rather than in the context of specific businesses during development assessment processes. 

However, the Urban Taskforce was not supportive of the Commission’s stance. To meet planning objectives for activity centres, and at the same time minimise any adverse effects on competition, it is necessary to assess the impacts on existing centres as a whole without concern for the likely impacts on particular existing businesses. The Urban Taskforce suggests this is a challenging task:

In brief terms, we think it is better to avoid considering the ‘viability of centres’ at any point in the planning process. It is difficult to consider the issue of ‘viability’ of a centre without considering the … adverse impact of competition on individual businesses. The planning system does a very poor job of assessing these matters. (sub. 81, p. 6)

In a previous submission to the Commission’s benchmarking report, the Urban Taskforce said the planning system does a poor assessment job ‘whether the decision is made in development assessment, zoning or strategic land use planning’ (Urban Taskforce 2011, p. 49). 

The Commission’s benchmarking report recognised the difficulty of separating impacts on activity centres from impacts on existing businesses, but said it was necessary if planning objectives were to be met:

While it is difficult to make an assessment of the impacts on existing centres without also measuring the likely impacts on the key existing businesses within those centres, this distinction is a necessary one if planning objectives for viable centres are to be progressed with minimal adverse effects on competition. (PC 2011b, p. 298)

In the current retail environment, where there is increasing competition from online retailers, the extent to which planning objectives can take into account the fast-paced changes of a trade-exposed retail industry is questionable. Multi-channel and online retailers may well require different shop arrangements than have previously been envisaged. Retailers wanting to compete effectively in this new environment should not face unnecessary planning restrictions which inhibit their ability to respond to the market. This has implications for excessively prescriptive local planning rules but also, increasingly, for those regulations restricting new developments with the purpose of preserving existing centres. Preventing such developments, that are perhaps more closely matched to evolving market requirements, may undermine the ability of retailers to respond to consumer preferences and hasten the decline of some existing centres — the exact outcome activity centres planning policy is aimed at preventing.

Urban Taskforce Australia makes a similar point:

In short, as access to the internet spreads, as it becomes faster, and the quality of the online purchasing experience improves, activity centre policies (that limit retail developments) will reduce the ability of traditional walk-in shops to compete with online stores.

… It is important that activity centre policies be modified so that walk-in stores are able to more closely compete with online stores in terms of convenience. This means a greater willingness to allow retailers to build and operate new stores where they assess customer demand requires it, and a greater willingness to allow new retail precincts to compete with existing precincts to avoid congestion. (sub. 81, p. 3)

Moreover, international experience confirms this view. Recent UK evidence suggests that attempting to protect town centres may lead to sub-optimal outcomes for the community. For example, Smith (2006) concluded that regulations intended to protect city centres in the United Kingdom encouraged the entry of stores that were smaller than both consumers and retailers preferred. 
Sadun (2008) also found that entry regulations preventing the development of large stores in out-of-centre locations paradoxically harmed small, independent retailers within town centres — which the planning regulations were intended to protect. Box 8.9 discusses the changes to UK planning regulation that took place in the early and mid 1990s, which saw the top UK supermarket chains adapt their business model with perverse consequences for inner town small shops.

The continued growth of internet shopping is starting to undermine some of the locational advantages enjoyed by retailers. Accordingly, planning and zoning regulations which attempt to confer locational advantage by denying competing developments may be counterproductive. Governments should not consider the viability of existing businesses at any stage of planning, rezoning or development assessment processes. Any broader implications of a new business location on the viability of existing activity centres should be considered during strategic plan preparation or major planning scheme review, rather than in the context of specific businesses during development assessment and rezoning approval processes. 

The NSW Department of Planning and Infrastructure suggests that the impacts of possible future retail locations on existing activity centre viability should also be considered during rezoning as ‘this … recognises that proposals to rezone land to provide for retail development may occur outside of the preparation or ‘major review’ of a strategic plan for an area’ (sub. DR189, p. 6). As mentioned earlier, evaluation of activity centre viability during individual rezoning approval processes is likely to lead to adverse competition outcomes. Such negative outcomes for competition will be reduced if the impacts on activity centre viability of possible future business location decisions are considered during strategic plan preparation or major planning scheme review — rather than assessed on an ad hoc basis when a particular development is proposed. 

Strategic planning should actively seek to forecast and make provision for future commercial land use development. Regular and timely review of strategic plans will remove the need for governments to consider the impact of individual development applications on activity centre viability.

Providing sufficient land at the strategic planning stage, with sufficiently broad uses, should enable retailers to locate in areas where they judge they can best compete — planning should be able to accommodate even the newest of current business models requiring substantial floor space. Under such conditions, a new retail location in a non-designated area should be rare. However, in this situation, consideration of public externalities such as traffic congestion and the viability of existing or planned new centres can be an important aspect of city planning which may justify accepting some reduction in competition.
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Changes to UK planning regulation in the 1990s

	Until the late 1980s there was a relaxed government approach towards large retail stores (big-box). Firms replaced old stores in town centres with larger stores away from town centres and increased the size of many continuing stores. However, in the early 1990s planning regulation changed dramatically. The main concern driving these changes was that large and peripheral retail stores were drawing activities away from town centres, and causing their socio-economic decline. In order to sustain and enhance the vitality and viability of town centres, new entry regulations were introduced in 1993 and, more significantly, in 1996.

The new planning guidelines imposed specific entry constraints on stores in edge-of-centre or out-of-centre locations not already included in local development plans, and on all retail developments above 2500m2. The new regulations also required new out-of-town developments to comply with the ‘sequential test’ (that is, proof that no other central location was suitable for the new shop) and the ‘test of need’ (that is, that proof that the new development was needed to meet local demand conditions). 
Furthermore, the planning reform required the admissibility of these new developments to be judged upon their impact on centres within their catchment area, including their effects on economic growth, employment, and the existence of local shops and services. These criteria had to be applied to all major shopping developments. Taken together, these changes meant that regulation evolved from a position in which out-of-centre development was acceptable to one in which it was seen as a last resort.

The planning change generated a significant shock to the planning system, adding non-trivial monetary and non-monetary costs to the application process. It also coincided with a stark reduction in the number of planning applications submitted for the opening of large supermarket chain stores. Instead, the larger retailers adapted to the new regulations by developing smaller chain stores, which were exempted from the new regulations. The top four UK supermarket chains grew exponentially between 1997 and 2002, while the number of large supermarkets remained constant or declined over the same period.

In many cases the smaller supermarket chain stores developed and took over inner town small independent shops. The movement towards smaller supermarket chain stores was strong enough to dramatically change the store profile of the major UK retail supermarket chains. Between 1997-98 and 2002-03, the median size of a store belonging to a major supermarket chain fell from 75 to 56 employees. 

The trend towards smaller chain stores in the UK retail industry was in stark contrast to what happened in other countries. For example, over the same time period, the average store size of national retail chains in the United States — where large retail store entry is largely unregulated — increased from 142 to 152 employees.

	Sources: Griffith and Harmgart (2008); Haskel and Sadun (2009); Sadun (2008).

	

	


As the NSW Department of Planning and Infrastructure points out:

The viability of particular businesses should not be a matter for consideration in the planning system. The viability of existing centres and planned centres is, however, a valid consideration, given the investment of governments and the private sector in servicing existing centres with infrastructure and services not easily replicated in other locations. (sub. DR189, p. 6)

When should an out-of-centre retail location be considered?

An out-of-centre retail location should be considered by planning authorities where the proposed use or development is likely to generate a net benefit to the community, even if there are likely to be some detrimental impacts to an existing activity centre or to the commercial interests of individual businesses within that centre (such as likely loss of trade). Such public and private impacts can often be transient as existing activity centres (and the businesses within those centres) counter the new competition by changing their facilities, services, retail offerings and business models — that is the essence of the competitive process. 

As Stockland (sub. DR203) suggests, any net community benefit test evaluating the merits of a future out-of-centre retail location — undertaken during strategic plan preparation or major review — would need to include all the likely social benefits and costs that ensue from the proposed use or development, including any negative (and positive) community impacts associated with any decline in the existing activity centre (but not existing businesses). As long as the net community benefit test is sufficiently broad, the risk of a proposed retail location having a negative impact on an activity centre that the proposed location itself cannot more than offset is likely to be small.
However, the Urban Taskforce has serious reservations about the ability of relevant planning authorities to undertake such net community benefit tests:

A planning authority will require an economic study to consider the impact of a proposed new development on the viability of existing or planned centres. This necessitates a demand and supply analysis [which requires a series of assumptions to be made]. 
… There is little history of planning authorities making good decisions on these commercial issues. There is no reason to believe that this is capable of changing in the future. The inherent qualities of government agencies prevent them from making good commercial judgements, and the consultancy industry that services the public sector is no substitute for actual entrepreneurs risking their own capital. (sub. DR233, pp. 7-8)

To help address such concerns, it is imperative that planning authorities supplement their own resources by engaging external parties with the requisite skills and experience necessary to carry out such tests in a rigorous and publicly transparent manner.
Where failed businesses in existing centres do occur — because they are not fulfilling community need, or as a result of general economic downturn or other factors — planning rules need to be sufficiently flexible to enable such centres to be revitalised, in a timely manner, by a different mix of businesses or uses. Planning processes should facilitate, not impede, such market responses. This would help to reduce the likelihood of any ongoing social costs associated with declining or ‘dead centres’, such as increased anti-social or criminal activity.

Future proofing of activity centres?
Locations for future retail expansion need to be clearly identified and made transparent to the community. Adequate ‘future proofing’ of activity centres and provision for new centres during strategic planning processes could also reduce the extent to which impacts on the viability of existing centres are an issue. In existing and new development areas where provision for centre expansion can be accommodated, one option for local councils would be to avoid creating fragmented land holdings, such as strata subdivisions, in and around centres that could prevent future expansion of existing or proposed businesses (including those requiring a substantial footprint). 
However, as suggested by the Urban Taskforce, this might be problematic if it prevents the development of residential (and commercial) development that involves fragmented land holdings within existing activity centres:
… the whole ‘activity centres’ concept is dependent on there being a capacity for high density residential development in the centre. The idea of the ‘activity centre’ is that people should be able to live literally on top of, or in the immediate vicinity of, retail and employment related development. This reduces the need to travel separately (by car) to access services and jobs. It boosts pedestrian activity and creates a more vibrant, people-orientated, streetscape. (sub. DR233, p. 9)

According to the Urban Taskforce, if governments sought to prevent the development of land within existing activity centres that involved the fragmentation of land holdings, it would ‘simply prevent necessary residential and commercial development from proceeding, and ultimately lead to the failure of the activity centres policy’ (sub. DR233, p. 10).
Rather than using land use restrictions to prevent the fragmentation of land holdings in the first place — that is, by preventing the creation of strata titled property in and around existing activity centres — the Urban Taskforce suggests it would be better to reform strata title legislation to make it easier to consolidate fragmented land holdings. It suggests this could be done by allowing, for example, owners’ corporations to be wound up by a special majority vote.
In relation to greenfield activity centres, Aldi suggests that local planning authorities are failing to adequately cater for future growth:
The standard approach is to designate an area of land as an activity centre and then encircle it with periphery land uses including medium density residential development. There needs to be substantial rethink on how activity centres are planned and how they can be future-proofed to cater for inevitable and predictable growth. (sub. 25, p. 3)
According to Aldi, future proofing could be achieved by restricting the fragmentation of land in edge-of-centre locations and identifying areas for future retail/commercial development through targeted strategic planning. If this occurred, local planning authorities could then:

… take into consideration the future growth needs of the activity centre before approving long term, ‘generational’ type land uses, such as residential land use on the periphery of activity centres, which as we are witnessing now, creates a barrier to future expansion. (sub. 25, p. 3)

Instead of preventing fragmented landholdings in greenfield activity centres, the Urban Taskforce suggests a better approach would be to allow retailers to surround their sites with ‘at-ground’ (rather than underground) car parking.
This preserves a large amount of land in economic use (and while this land is relatively inexpensive, it is more cost effective than the costs of building and maintaining an underground car park). However it also ensures that as the need for retail expansion arises in the future, the site can be redeveloped with underground car parking with a greater volume of retail floor space. (sub. DR233, p. 10).

When considering future proofing, planning authorities need to carefully evaluate the costs of preventing the creation of fragmented residential and commercial landholdings in and around greenfield centres relative to the benefits of holding land, in perhaps an under-utilised manner, until a greenfield centre needs to expand. 
In practice, a ‘future proofing’ policy could result in affected areas of an existing activity centre not being re-developed and in greenfield centres, significant tracts of land could lie idle for an extended period for lack of an economic urban use. These outcomes may not necessarily be the most efficient use of land resources for the community. The extent to which an activity centre should be future proofed will depend upon the forecasts of demand for the centre over time, which will in turn depend on the interaction of many socio-economic factors. Moreover, it may not always be possible or even desirable to future proof — especially in the case of existing activity centres. The difficult challenge for planners is to strike the right balance between supply and demand for an activity centre over time so the costs to the community of under/over future proofing are minimised.
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Governments should not consider the viability of existing businesses at any stage of planning, rezoning or development assessment processes. Impacts of possible future retail locations on existing activity centre viability (but not specific businesses) should only be considered during strategic plan preparation or major review — not for site specific rezoning or individual development applications.

Lack of ‘as-of-right’ developments 

‘As-of-right’ developments (or ‘code based assessments’) are those which comply with all applicable zoning regulations and do not require any discretionary action such as a consideration of economic, environmental or social impacts by the assessment body in order to be approved. 

Aldi’s submission suggests there is a need for zones to be established that will allow the use of land for retail sites to be as-of-right:

If uniform ‘as of right’ retail zones were established for retail/shops uses, a supermarket developer such as Aldi would be able to identify sites appropriate to its requirements within the zones and know that it need only apply and obtain development approval for buildings and works to facilitate the use. Thus, the zones would establish greater certainty for small format supermarket operations as they would only be required to successfully negotiate and address the design of the development and its response to the surrounding built environment to obtain development approval from the relevant planning authority. (sub. 25, p. 4)

The Commission’s recent benchmarking report suggests that barriers to entry for new retailers would be lower in those zones where this type of development is encouraged. Such developments would be facilitated by less prescriptive business definitions in council plans. Where as-of-right development is permitted, entry into markets may be more straightforward with fewer delays and greater certainty around the right to use a site for its zoned purpose. New retail formats could locate in existing zones without necessitating changes to council plans to accommodate each variation in business model. A consequence of more as-of-right development would be reduced spot rezoning, with its inherent inefficiencies, inconsistencies, windfall gains and incentives for gaming by business competitors. 

The Commission’s benchmarking report concluded that ‘Facilitation of more ‘as-of-right’ development processes for activities would reduce uncertainty for businesses and remove scope for gaming by commercial competitors’ (PC 2011b, p. 353).
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State, territory and local governments should facilitate more as-of-right development processes to reduce business uncertainty and remove the scope for gaming by competitors. 

Business gaming of planning systems and appeal processes

Planning approval processes for retail projects fall into two general categories:

· developments on land that is appropriately zoned for the purpose but nevertheless require development approval

· developments which do not fit the land use designation and/or associated development controls for that site and require a land rezoning.

Both processes are open to gaming, whereby third parties can avail themselves of objection or appeal rights in an attempt to prevent a development or at least to increase the time, costs and risk faced by a prospective competitor. 

ANRA suggests that many delays are caused by an unbalanced planning system placing disproportionate weight on objections to development approvals:

Regulatory compliance costs arise when the assessment process is cumbersome and involves long delays in reaching a decision. Many of these delays are caused by the system being unbalanced and putting undue weight on objections to projects, even when projects are consistent with existing buildings and land uses. (sub. 91, p. 31)

Aldi suggests that limiting third party rights in development applications and rezoning requests is necessary to improve competition and reduce the time and cost associated with developments:

We believe there is serious merit in seeking to minimise the opportunities for non-bona fide third party involvement in development applications and rezoning requests ... in our view, planning systems in Australia provide too much scope for objectors (individual persons or businesses) to lodge objections and to seek an appeal of decisions, particularly where Aldi has applied for a permit in appropriately zoned ‘as of right’ land. The status quo in Australia allows competing businesses to lodge objections and to appeal decisions to frustrate the development approval (or rezoning) process. (sub. 25, pp. 4-5)

During consultations on the recent benchmarking report, most jurisdictions reported to the Commission that objections which are not based on sound planning principles would not preclude the approval of a relevant development. But often the purpose of an objection is achieved simply if a proposal is delayed through the objection process — any rejection of the proposal would be an added benefit. Furthermore, the planning systems in some states require that only those parties which have lodged an objection may have standing to appeal a development assessment decision. A desire to leave open the possibility for an appeal creates an additional motivation to lodge an objection.

Submissions to the Commission’s benchmarking report presented differing views with respect to the existence and extent of gaming of appeals processes. The Commission concluded the extent to which gaming of appeals occurs in each jurisdiction is likely to be related to the ease with which third party appeals can be made and the impacts that such appeals could be expected to have on competitors (PC 2011b).

The Commission suggested that third party appeals should be possible, but limited to issues which were subject to development assessment consideration — appeals on matters that were resolved during planning processes should not be considered. This would mean that third party appeals are not possible, for example, on compliant development assessments. To reduce vexatious appeals, there should also be clear identification of appellants and their reasoning for appeals (preferably based on net community benefit grounds), and the capacity for courts and tribunals to award costs against parties seen to be appealing for purposes other than planning concerns. These measures would reduce incentives to game the appeals system to intentionally slow down developments.

The Commission concluded that ‘Third party appeals which are appropriately contained in terms of the types of development assessments which can be appealed and the parties which can appeal are a highly desirable approach to enable planning systems to support competitive outcomes’ (PC 2011b, p. 354).
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State and territory governments should ensure third party appeal processes within planning systems include clear identification of appellants and their grounds for appeal and allow courts and tribunals to award costs against parties found to be appealing for purposes other than planning concerns. 

8.

 SEQ Heading2 5
Planning regulation and compliance costs

Planning processes usually require development approval prior to new construction or to a change in use. These processes can create a variety of compliance costs for a new or expanding business.

According to the Commission’s benchmarking report (PC 2011b), the main compliance costs associated with development applications or when seeking planning scheme amendments (rezoning) include:

· procedural requirements such as preparing, submitting and providing impact assessments and other material to support an application

· meeting specified development controls such as location, operating hours, business format, density, amenity, environmental and heritage requirements

· fees and charges such as application or other administration fees

· charges to verify that developments accord with approved drawings

· holding costs associated with the time taken to obtain planning approval.

If such costs are comparable for all retailers, there may not be a discriminatory or anti-competitive effect that arises from them. However, to the extent that planning processes achieve government objectives in ways that are more costly than necessary, the planning process creates deadweight losses and can result in raising the expected costs of a development, making some developments financially unviable that would otherwise be economically worthwhile.

Overlaying these direct costs are indirect costs such as:

… uncertain and protracted timeframes; complex, inconsistent and unpredictable regulatory frameworks; and intra- and inter-jurisdictional differences in administration and regulatory processes. (PC 2011b, p. 228)

These indirect costs add to the risks and compliance burdens faced by business and non-business users of the planning system, in particular, through additional holding, legal and expert consultant costs.

Approval timeframes (and the related issue of holding costs) are a significant issue for developers. They can reflect a range of factors such as the scope and nature of approval requirements, the quality of information developers provide, referrals, public consultation, appeals and the efficiency of development assessment staff.

The costs of delay for businesses can be substantial, as noted by the OECD (2008):

The time cost of delay for a company is not simply the interest rate that it pays on borrowed funds while waiting for approval; it is the opportunity cost of its funds, which is higher than the interest rate. If the opportunity cost of money is 15 per cent per year, and planning adds 3 years to the time to opening a new site, as is possible with complex projects with appeals, the cost of delay is 52 per cent of the initial investment. (p. 36)

Of course, some of the delay costs may be unavoidable, such as those due to construction time, and others may be reduced if land is being used for alternative purposes during the application period (such as a fee paying car park), as opposed to lying fallow.

The Commission’s recent benchmarking report suggests a number of practices could reduce compliance costs on retail businesses, including:

· providing incentives for development applications to be adequate on first submission, such as escalating penalties associated with incomplete development applications

· limiting the range of reports that must accompany an application to those essential for planning assessment, leaving the need for other reports such as for construction site management and most engineering and drainage until after planning approval is obtained

· adopting electronic development assessment/planning systems

· ensuring the skills base of local council development assessment staff includes a good understanding of the commercial implications of requests and decisions and the capacity to assess whether proposals comply with functional descriptions of zones rather than judging them against detailed prescriptive requirements

· streamlining development applications into assessment ‘tracks’ that correspond to the level of risk/impact and thus the level of assessment attention required to make an appropriately informed decision

· using deemed approval provisions for some development assessments taking longer than the statutory decision-making period

· using deemed approval provisions for referral agencies which fail to meet the referral time limit

· as far as technically possible, resolving referrals simultaneously rather than sequentially.

Recommendation 8.

 SEQ Recommendation \* ARABIC 5
State, territory and local governments should reduce the compliance costs associated with planning systems and development approvals by implementing the leading practices identified in the Commission’s recent benchmarking report on planning, zoning and development assessments.

�	Externalities are impacts on others that are not taken into account by a private economic agent. Negative externalities can arise from pollution, noise or other environmental factors and, in the case of property, can have an impact on both quality of life and property values. Negative externalities provide a rationale for government intervention when the private benefits to a given land use are outweighed by the costs to others and compensation is not automatic.


�	On two different grounds: to maintain the economic strength of city centres and to reduce car use. Whether either objective is actually served by this policy and, in so far as it is, at what cost — is unclear [original text].


�	The sequential test approach directs that edge-of-centre locations or out-of-centre locations can be considered where there is no suitable land within activity centres.
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