	
	


	
	



6
Retail price differences
	Key points 

	· Price is an important factor for many Australians in choosing where to shop. Currently many consumers enjoy cheaper prices across a broad range of goods when shopping online.

· The Commission conducted its own snapshot price comparisons of a select range of products. The majority of products had lower prices in online retail stores (predominantly from international online retailers), with the price differential with Australian bricks and mortar stores 50 per cent or more in some product categories.  However, simple retail price comparisons require some caveats as a reflection of consumers’ willingness to make a purchase (as they overlook several non-price considerations).

· Price differences across retailers and retailer-types are not unexpected and there are some key cost drivers that can contribute to this, including wage and other labour costs; rent and other occupancy costs; wholesale and distribution costs; and other retailer-specific costs. Government taxes and profit margins can also be significant influences on price differences.
· International effects such as exchange rate changes and regional pricing strategies of international suppliers are also contributing factors in retail price differences. The latter is becoming increasingly visible to consumers as the internet informs consumers of the practice and more opportunities for consumers and retailers to purchase and source products overseas become available.
· The parallel importation of goods represents an alternate supply channel in which legitimately produced goods can be imported into a country. The parallel importing and selling of most goods in Australia is a legal practice, though it may give rise to warranty issues or differences in product specifications. Copyright restrictions on some clothing goods can allow copyright owners to prevent parallel imported goods being resold and thereby limit competition. An examination of the costs and benefits to the Australian community of maintaining regulations which restrict the resale of parallel imported goods should be undertaken.
· Consumers will typically search out the best price and conditions for a purchase — irrespective of whether it is from a bricks and mortar or online retailer — given their individual preferences. The growth of online shopping will increase the competitive pressure on retailers to meet consumer preferences through offering either lower prices, improved service, better overall ‘shopping experiences’ or a combination of these factors.

	

	


While convenience and a wider range of available goods are significant factors attracting consumers to shop online, the price of goods is arguably the most important factor for many Australians. The Commission received several submissions and examples highlighting the considerable price advantage of making purchases online and the existence of significant price differences between goods bought locally in traditional bricks and mortar stores and identical products bought from online retailers — both local and overseas (box 
6.1).
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Participants’ views on the cheaper online alternative

	USA Shopping Affair:

Even with an additional 10% GST charged on imported goods, consumer behaviour would unlikely change as many products will continue to be significantly cheaper to purchase online from overseas retailers. (sub. 16, p. 1)

Gerry Affat:

For the items I can purchase locally, these are often 2 to 3 times the price of the overseas sites. So even with postage and GST I am still ahead. (sub. 12, p. 1)

Bradley Mortimer:

The particular shoes that I buy … can be bought in a number of sports shops in my local area and cost $220.00 in every shop. Over the last few years, I have been purchasing the same shoes online through United States based online retailers. The last pair of shoes cost me A$109.00, delivered to my door … for my shoes to be less than half the price (even after air freight shipping to my door) it begs the question as to who is making that significant margin in respect of domestic sales of those shoes to Australian consumers. (sub. 3, p. 1)

Derek E. Elwell (residing in the United Kingdom):

Australians are effectively paying far more in their own country for a 100% home-grown product than we overseas purchasers have to pay, despite any additional costs such as shipping and distribution within the UK. (sub. 15, p. 2)

Gregory Hibbett:

It is widely and frustratingly understood by adult gamers in Australia we are grossly discriminated against when it comes to retail prices on video games (as well as other retail product) … My personal level of frustration grew even further as the Australian dollar reached parity with the United States dollar and prices here only climbed. Still we are being told to pay more than double in retail stores. (sub. 116, p. 1)

Leon Geisler:

… Not wishing to pay the Australian price, I asked an American friend of mine to order the [equipment from Amazon] and send it to me here in Sydney, and I paid him back … saving me $80 … enforced price differentials, especially for online downloads, are baseless and exploitative of the average Australian consumer, who will not complain about the price for the sake of convenience and minimal hassle. (sub. DR238, p. 1)

	

	


Several media articles and a number of studies have similarly drawn attention to retail price disparities and a prevailing question of why bricks and mortar retailers in Australia cannot compete on price with domestic and international online (Griffith 2011; Keane 2011; Irvine et al. 2011). Some specific price comparisons of goods have also been made to highlight these discrepancies:

The same LG refrigerator costing $2500 at Harvey Norman – billionaire Gerry Harvey was the initial face of the retailers’ campaign against the internet – is available to American consumers from Amazon for just under US$1500. (Keane 2011, p. 1)

On the other hand, Alex Encel noted the misinformation on overseas price differentials often quoted in the media:

It is easy to find examples of where prices are cheaper on the Internet overseas … It is also easy to find prices that are similar or even less in Australia than overseas. But this does not fit in with the consistent retailer bashing that is found in the general media. Retailers vary a lot but their consistent portrayal as behind the times, stupid and greedy in comparison to overseas Internet purchasing is prejudiced and unfair. (sub. DR209, p. 1)

The existence of price differences for identical goods is not an uncommon or new phenomenon in the world of retailing. This chapter will address the issue of retail price differences in terms of three broad contributing factors for retailers:

· cost structures

· profit margins

· international effects.

6.
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The Commission’s retail price comparisons

The Commission conducted its own illustrative price comparisons of identical retail goods to determine whether significant differences exist between retailers and retailer-types. A concise version is presented in table 
6.1, while the full list of 40 goods is provided in appendix E. 

The Commission’s comparisons are from an Australian consumer’s perspective. Therefore, prices were considered for a selection of Australian bricks and mortar (or multi-channel) retailers, Australian online retailers (including shipping and delivery costs) and overseas online retailers (including shipping and delivery costs) for identical goods. Further, these price comparisons constitute a ‘snapshot’ of prices at a point in time, and do not account for further discounts or sales that are offered periodically or individually negotiated.

The comparisons show that for the majority of goods examined, the cheapest price offerings were from online retailers rather than from Australian bricks and mortar stores (even after accounting for the shipping and delivery fees), with the majority of the lowest prices from international online retailers. Of the five product categories chosen, some had more consistently lower prices online and/or abroad than others. All goods (except for one) in the books, DVDs and music category had the cheapest price offering from international online retailers, with the price differential being 50 per cent or more compared with some Australian bricks and mortar stores. On the other hand, the computer and electronics category was mixed, with some Australian bricks and mortar retailers offering the cheapest prices (some even before accounting for shipping and postage costs). 
Table 6.
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Price comparisons of identical goods — an Australian consumer’s perspective

In Australian dollars 

	Product a
	Australian bricks and mortar b
	Australian online
	International online

	Computer and electronics

	Retailer 
	A1
	A2
	
	B1
	B2
	B3
	C1
	
	

	Canon IXUS 105IS digital camera 
	176.00
	169.95
	
	185.00
	188.00
	218.90
	124.00
	
	

	   Shipping/delivery c
	na
	na
	
	9.90
	35.30
	14.95
	64.00
	
	

	   Total
	176.00
	169.95
	
	194.90
	223.30
	233.85
	188.00
	
	

	Retailer
	A1
	A2
	
	B1
	B2
	B3
	C1
	C2
	

	Sony Handycam DCR SR68 
	448.00
	436.00
	
	453.75
	488.57
	491.31
	276.00
	367.00
	

	   Shipping/delivery
	na
	na
	
	9.90
	10.00
	12.00
	86.36
	0
	

	   Total
	448.00
	436.00
	
	463.65
	498.57
	503.31
	362.36
	367.00
	

	Toys and games

	Retailer
	A1
	A2
	
	B1
	B2
	B3
	C1
	C2
	C3

	Monopoly Revolution Board Game 
	69.95
	80.00
	
	59.95
	59.95
	56.16
	23.45
	21.08
	41.69

	   Shipping/delivery
	na
	na
	
	4.95
	13.95
	0
	26.95
	38.43
	9.19

	   Total
	69.95
	80.00
	
	64.90
	73.90
	56.16
	50.40
	59.51
	50.88

	Retailer
	A1
	A2
	A3
	B1
	B2
	B3
	C1
	C2
	

	L.A. Noire game (PlayStation 3)
	88.00
	88.00
	104.99
	77.68
	56.25
	56.50
	61.45
	38.99
	

	   Shipping/delivery
	na
	na
	na
	0
	8.95
	8.90
	2.99
	9.99
	

	   Total
	88.00
	88.00
	104.99
	77.68
	65.20
	65.40
	64.44
	48.98
	

	Health and Beauty

	Retailer
	A1
	A2
	A3
	B1
	B2
	B3
	C1
	C2
	C3

	Britney Spears Circus Fantasy 100ml
	49.95
	67.15
	79.00
	39.90
	39.95
	48.5
	48.00
	33.91
	42.39

	   Shipping/delivery
	na
	na
	na
	9.95
	7.95
	4.95
	0
	15.37
	8.48

	   Total
	49.95
	67.15
	79.00
	49.85
	47.90
	53.45
	48.00
	49.28
	50.87

	
	
	
	
	
	
	(continued on next page)


Table 
6.1
(continued) 

	Product a
	Australian bricks and mortar b
	Australian online
	International online

	Retailer
	A1
	A2
	A3
	B1
	B2
	
	C1
	C2
	C3

	Lancôme Hypnose Spray 50ml  
	116.95
	88.40
	130.00
	73.00
	66.00
	
	66.00
	52.70
	53.75

	   Shipping/delivery c
	na
	na
	na
	0
	0
	
	0
	14.84
	22.51

	   Total
	116.95
	88.40
	130.00
	73.00
	66.00
	
	66.00
	67.54
	76.26

	Books, DVDs and Music

	Retailer
	A1
	A2
	A3
	B1
	B2
	B3
	C1
	C2
	C3

	Australians: Origins to Eureka (hardcover) 
	59.95
	59.99
	59.99
	34.45
	42.35
	44.35
	21.68
	33.93
	25.88

	   Shipping/delivery
	na
	na
	na
	0
	7.00
	6.50
	8.43
	0
	8.86

	   Total
	59.95
	59.99
	59.99
	34.45
	49.35
	50.85
	30.11
	33.93
	34.74

	Retailer
	A1
	A2
	A3
	B1
	B2
	
	C1
	C2
	

	Born This Way: Lady Gaga album
	17.99
	21.99
	19.99
	21.45
	19.90
	
	13.95
	11.19
	

	   Shipping/delivery
	na
	na
	na
	0
	2.00
	
	0
	8.99
	

	   Total
	17.99
	21.99
	19.99
	21.45
	21.90
	
	13.95
	20.18
	

	Outdoor and apparel

	Retailer
	A1
	A2
	
	B1
	
	
	C1
	
	

	Spalding NBA Never Flat Basketball
	74.99
	74.99
	
	70.00
	
	
	87.57
	
	

	   Shipping/delivery
	na
	na
	
	8.50
	
	
	7.81
	
	

	   Total
	74.99
	74.99
	
	78.50
	
	
	95.38
	
	

	Retailer
	A1
	A2
	A3
	
	
	
	C1
	C2
	

	NIKE Dri-Fit Feather Light Hat
	29.99
	30.00
	30.00
	
	
	
	26.30
	18.78
	

	   Shipping/delivery
	na
	na
	na
	
	
	
	12.11
	28.89
	

	   Total
	29.99
	30.00
	30.00
	
	
	
	38.41
	47.67
	


a Prices of the identical good from multiple retailers were collected within the same one or two day period.      b Where the retailer is a multi-channel retailer, the price on the online catalogue is assumed to be the same as the price of the good in the bricks and mortar store. c All delivery charges are based on the cheapest delivery option available. Prices do not take into account discounts or reductions in shipping costs which may accompany multiple purchases of goods.

Source: PC research (2011).

Indeed, while the internet has reduced search costs significantly, the dispersion in online retail prices demonstrates that there is little convergence to a single price for identical goods and the ‘Law of One Price’.
 Even when shipping and postage costs are taken into account, online prices for identical goods are not uniform, with consumers still having to expend time finding a ‘good deal’ (for example, some online retailers even sell the same product on their website at a price which is different from what they offer on other sites such as eBay or Amazon). Baye, Morgan and Scholten (2002) attributed the maintenance of online price dispersion to retailer-specific factors such as brand loyalty, trust and security, and product availability. The extent to which consumers have full information about price differences would also be a factor — some would not be aware of cheaper prices and would not spend as much time searching. Similarly, these factors affect the extent of price differences among retailers more broadly.

Caveats on price comparisons

Comparing the prices of the same product requires some qualifications. Table 
6.1 consists of randomly chosen products to the extent that price comparisons could be made and that overseas retailers were able to ship the goods to Australia.

Further, while it is easy to make conclusions that the price of the good is significantly cheaper from one retailer-type to another, there are many aspects of the product and retailer-specific considerations that are valued by consumers that have not been captured by price alone (box 
6.2). More details about the Commission’s price comparisons are provided in appendix E. Therefore, while price comparisons allow for a quick illumination of differences which may exist, such comparisons may not be fully reflective of consumers’ willingness to make a purchase.

6.
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Factors influencing retail prices

Price differences across retailers and retailer-types are not unexpected and there are many factors that can contribute to them. While it is impossible to fully explain all reasons for differences in prices across retail goods, generally, the cost structure of different types of retailers, profit margins, and international effects are the key explanatory factors.

Gross margins and mark ups

There are many elements that constitute the cost of a good by the time it reaches the shelves (actual or virtual) on offer to consumers: from its place of manufacture and origin; to the wholesaler; to the distributor; to the retailer; and finally to the consumer. A good can flow through several distribution points which affect its final cost, with costs and profits factored in at each of these distribution points. Therefore, the retail price of a good is composed of the initial manufacture cost (or the ‘landed cost’ if imported) and the gross margins of the wholesaler and/or retailer. 
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Caution about retail price comparisons

	‘Snapshot’ comparisons of product prices do not reflect:

· the time it takes for the consumer to receive the product. While consumers in bricks and mortar retailers will typically take the product home at the time of transaction, online purchases can sometimes take up to several days or weeks to reach the consumer (although these times can vary considerably among online retailers)

· the potential for consumers to negotiate final prices in-store, often using online retailers’ prices as leverage. In contrast, the online prices for products are generally non-negotiable

· the level of after-sales service available on the product. Purchases from overseas may not have an Australian or international warranty, which usually means that consumers would have to send the product back to the retailer abroad (often needing to pay for postage costs) if anything is faulty. Though less costly, some domestic online retailers may have similar conditions, however in these cases the consumer is covered by Australian consumer law (chapter 5)

· compatibility in Australia. While many overseas online retailers sell products to Australians, some (particularly electronic goods) may need additional connecters or plugs to make them operational here. Further, subsequent add-ons may or may not be compatible with overseas products. For example, some computer games from other countries may not be compatible with Australian expansion packs or supplements (and would require time and possibly other purchases to sidestep this restriction)
· the extent of close substitutes for products.

Therefore, there are many price and non-price aspects which are not factored into ‘snapshot’ comparisons, and the weight that consumers place on these aspects (such as time, service, flexibility) vary from one shopper to the other. 

	

	


The ‘gross margin’ or ‘mark up’ of a good refers to the difference between its cost (cost of goods sold) and its selling (or reselling) price. It accounts for a number of factors including overhead and operating costs and profit margins, and can be applied at different stages in the distribution process (for example, at wholesaler or retailer level). 

Figure 6.

 SEQ Figure \* ARABIC 1
Gross margin and mark up on costs
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Figure 
6.1 shows the pricing composition of a product. For a wholesaler, the cost of goods sold is the purchase cost (or landed cost) and for retailers, the cost of goods sold is the wholesale cost. The difference between the cost and the sales price is the gross margin or mark up amount. 

While the terms ‘gross margin’ and ‘mark up’ are sometimes used interchangeably, there is a distinction between the two in relation to percentages. In absolute amounts, the gross margin and mark up of a good are identical. For example, if Product A has a wholesale cost of $100 and the retail sales price is $200, the retailer gross margin and retailer mark up amount is $100. However, expressed as percentages, the gross margin is based on retailer sales price, while mark up is based on the retailer cost price or cost of goods sold. Therefore Product A has:

· 100 per cent retailer mark up (based on wholesale cost: $100/$100 = 1)

· 50 per cent retailer gross margin (based on sales price: $100/$200 = 0.5).

Therefore, the percentage mark up is the percentage of the cost price added to get the selling price, while the percentage gross margin is the percentage of the final selling price that is gross profit (excluding overheads).
 

Most estimates, for example those used by the ABS and other international data agencies, calculate wholesale and retail margins based on sales price. National data on wholesale and retail margins are presented in table 
6.2 for Australia, the United States and Canada. In aggregate, while categories of goods differ, the gross margins of the wholesale industry in 2006 expressed as a percentage of wholesale sales were broadly similar for Australia and the United States, but lower in Canada. Further along the supply chain, gross retail margins for Australian retail expressed as a percentage of retail sales were similar to the gross retail margins in the United States and Canada.  

Table 6.
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International comparison of gross margins, 2006
	
	Wholesale
	Retail

	Australia
	20.3%
	25.7%

	United States
	19.1%
	27.8%

	Canada
	15.0%
	25.0%


Sources: ABS (2007b); Industry Canada (2009); U.S. Census Bureau (2009).

However, it should be noted that while the percentage margins on sales are similar, the absolute dollar margin on sales in Australia in many cases may be larger. This would occur if the landed cost or cost of goods that Australian wholesalers and retailers source from overseas is high compared to other countries. This may arise from the transport costs incurred in shipping products to and within Australia, or because of international price discrimination practised by overseas manufacturers and suppliers. 

A study by Kierath and Wang (2011) found that, when comparing average gross margins of store-based Australian retailers with store-based retailers in the United States and United Kingdom/Europe, those in Australia were higher in some categories (such as furniture and hardware) but lower in others (electronics). Compared to online retailers, gross margins were generally significantly higher, though this is expected given the inherent differences in cost structure between bricks and mortar and online retailers.

Table 6.
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Gross margins by retailer category

Average percentages

	Retailer category
	Australia
	United States
	UK/Europe
	Global Online

	Department stores
	44
	38
	44
	24

	Electronics
	22
	23
	31
	35

	Apparel
	60
	49
	61
	51

	Furniture & Hardware
	54
	35
	33
	na

	Jewellery
	na
	59
	71
	44


na Not available.

Source: Kierath and Wang (2011).

According to Kierath and Wang (2011), labour costs and rental expenses can be as high as 70 per cent of the Australian retail industry’s operating costs — high by global standards. Indeed many submissions from Australian retailers attributed higher retailer margins to the comparatively high costs of doing business in Australia. According to the Australian Retailers Association:

The reality is that Australian retailers work off higher gross margins in order to cover their costs of doing business in Australia. Typically, a retailer in Australia may mark a product up by at least 100% on its cost to market its selling price. A similar retailer in the USA may only mark that same product up by 50% and in the UK by 75%. (sub. 71, p. 10)

Myer states that:

In Australia, retailers pay higher fixed wages, penalties and conditions than in China, India and the UK. We pay higher rents than all the other major countries in the world … as a result, our cost of doing business is higher and it is harder for Myer and other Australian retailers to compete on a world scale. (sub. 88, p. 10)

Key cost drivers

Key cost drivers of retailers can have a significant impact on final retail prices to consumers and explain some of the pricing disparities between retailers and retailer‑types. 

Wage and labour on-costs

Wage and labour on-costs are important cost factors and points of difference between bricks and mortar and online retailers. While bricks and mortar stores have staff on hand to give advice to shoppers (such as, the location of goods in the store, taking payments, or offering product advice), online retailing has largely shifted this responsibility to consumers. Consumers can now search for goods online and become informed about specifications and quality through peer reviews and forums, and facilitate their payment through online systems from the comfort of their own homes. 

The reduced need for staff in online stores compared to bricks and mortar stores not only means lower wage costs, but also other labour related imposts such as penalty rates, loadings, superannuation and other employee conditions and labour on-costs.
 Indeed, many participants raised concerns about Australia’s high labour costs and regulation as adversely impacting on Australian bricks and mortar retailers’ competitiveness with online retailers (domestic and international). Workplace regulation issues are addressed in chapter 11. 
Occupancy costs and rent

Online retailers have a clear cost advantage when it comes to having a virtual shopfront, in contrast to the actual shopfront of a bricks and mortar retailer. Retail occupancy costs involve a number of components, including fit out costs, marketing expenses and outgoings such as security, cleaning and insurance expenditures, in addition to base and turnover rent.  

Online retailers have lower expenditure in this regard, with costs generally involving IT development and maintenance, online advertising, as well as occupancy costs for distribution, which is usually located away from the more expensive retail hubs. Australian pure online (‘pure play’) retailer Deals Direct, for example, use a 40 000m2 warehouse for its goods distribution and, because of its location and the nature of the online retail model, its costs are lower:

Paying industrial rent gives the company an edge in costs, said [co-founder] Mr Greenberg. Add to that the fact that shopping strip outlets can typically only trade during the day to cover rent and other costs. “Our shop never closes.” (Zappone 2011, p. 2) 

Planning and zoning restrictions have constrained the supply and location of retail space which has led to increased rents for some retailer tenants. Upward pressure on rents appears to be strongest where occupancy rates for tenancies are highest and tenants have little bargaining power vis-à-vis their landlords, that is for (non-chain) specialty retailers in shopping centres (chapters 8 and 9).  

Australian wholesaler and distributor prices

Some Australian retailer submissions highlighted that wholesaler or distributor prices put pressure on their costs of goods and, as a result, their sales prices to consumers. Bicycle retailer Mainly BMX describes the price of an identical good which is sold in the United States directly to consumers at roughly the same price it faces from its local distributor (to which it would still need to add a margin). This results in them having a higher and non-competitive selling price:

… A BMX frame from US retailers at US$369.99 plus US$80 shipping to [Australia]. Our cost from the Australian distributor is $355 plus GST plus shipping. (sub. 56, p. 1)

The Australian Automotive Aftermarket Association comments on the restrictions placed on retailers by Australian manufacturers and distributors:

Competitiveness is extremely difficult, with opportunities limited to when a manufacturer will only supply via a distributor agreement which has a strict no internet selling policy. They are then subject to competition via parallel imports from overseas based distributors. (sub. 38, p. 4)

Manufacturers and supplier restrictions are not limited to bricks and mortar retailers. Geoff Kingsel states that Australian online retailers remain uncompetitive with overseas online retailers because of pressure from major stores on Australian manufacturers and distributors:

… major stores have such an influence over the manufacturers and distributors, that pricing is forced up on the Pure Play Stores [online retailers] in order for the major stores to compete … consumers are choosing to shop online overseas instead of online in Australia because of this. (sub. 69, pp. 1-2)

According to eBay, exclusive distribution agreements were a key impediment to trading for many sellers on its website. According to its 2011 Online Business Index survey results:

· 78 per cent of respondents noted that manufacturers had attempted to restrict online sales

· 28 per cent of respondents had found suppliers imposing conditions on online sales

· 25 per cent of respondents had found suppliers attempting to control the price of online sales of their goods (sub. 101, p. 35).

The Commission recognises that the behaviour of suppliers/manufacturers described above by eBay may indicate anti-competitive conduct and has referred the submission to the ACCC.
 

Therefore, restrictions and unfavourable contracts between Australian retailers (both bricks and mortar and online) and local wholesalers/distributors can increase their costs and lead to higher retail prices for consumers, compared to online retailers abroad.

Other retailer-specific costs

Other costs can contribute to final retail prices and partly explain differences across retailers. For example, the Australian Music Association emphasises the significant compliance costs of sector-specific regulatory burdens which are factored into Australian retail prices, but which are not factored into the same or similar products purchased from offshore channels. As an example for its goods:

Authorised Australian importers must invest thousands of dollars in ensuring “C-Tick” certification for thousands of products as varied as wireless microphones for singers to home entertainment systems … we have historically been supporters of the strict safety and compliance systems … however, these policy settings are now one of the factors pushing Australian customers towards buying the same or similar product from offshore. (sub. 68, p. 5)

Inventory and storage costs, the cost of finance and advertising and fit-out costs can also contribute to the cost structure of retailers, which may impact on pricing. 

Government taxes 

Government taxes can also influence retail prices and contribute to some differences between retailers. The GST and customs duty on retail goods is a concern for many Australian bricks and mortar retailers, who believe the $1000 minimum threshold gives international online retailers an unfair competitive price advantage over Australian retailers. This issue is discussed in chapter 7.

More broadly, tax compliance and administrative burdens on Australian businesses (including those on retail businesses) such as payroll tax, workers’ compensation and other taxes which employers have to pay, add to the costs of running a business. The Australian tax system was examined in the 2009 Australia’s Future Tax System Review (AFTS 2009), and many complexities and inefficiencies within the system were highlighted. The review recommended ways to simplify and streamline Australia’s tax system to ‘reduce system complexity and business compliance costs’. The Government’s response to the review saw only a limited take up of the recommendations, with consideration of other matters either rejected or deferred.

Profit margins 

A portion of gross margin or mark up, for wholesalers/retailers or any business, would be allocated to profits. The extent of a retailer’s profit margin on a good  depends primarily on supply and demand conditions, including the extent of competition for that good. 

Profit margins in Australian retail are significantly lower than in other industries but, as noted in chapter 3, this is true of retail internationally due to its relatively low level of capital intensity. It should be noted that in general profitability is heavily influenced by firm size. Larger retailers generally perform better in terms of profitability than smaller retailers and, according to Citi Investment Research and Analysis (2011b), Australia’s larger retail firms enjoy higher profit margins than their overseas equivalents. But variations exist from retailer to retailer. In its comparison of profit margins
 for retailers in Australia, the United States and Europe, Kierath and Wang (2011) found significant variation across and within countries — in Australia, profit margins of 2.0 per cent for Dick Smith, 9.6 per cent for Myer and 16.7 per cent for Nick Scali were reported. 

International effects

Globalisation has led to an increasingly integrated marketplace for retail. While not all Australian retailers (for example, those in the food and grocery sector) will be exposed to international competition, many sectors of Australian retail not only compete with online retailers abroad, but they also engage with overseas suppliers as a part of their procurement processes and operations. The Australian Retailers Association (sub. 71) describes the Australian retail industry as being ‘predominantly an import-dependent business’ (p. 11). Other participants made similar observations: 

We directly import about 85% of the products we sell and source the remainder from local importers/distributors. (PowerSlide Racing, sub. 70, p. 1)

With minimal manufacturing in Australia, all major brands of bicycles are manufactured overseas and imported into Australia. (Bicycle Industries Australia, sub. 53, p. 3)

Goods are imported to Australia from New Zealand, but all business aspects of operations are run locally. (Sporting Edge Australia, sub. 51, p. 1)  

As a result, many Australian retailers are exposed to international factors which can affect their performance and operations, as well as the pricing of their goods. The main factors raised by participants in this regard were:

· exchange rate effects

· international price discrimination.

Exchange rate effects on retailers

The favourable exchange rate and strength of the Australian dollar, particularly against the United States dollar (figure 
6.2), has made the prices of many overseas goods more attractive to Australian consumers and contributed to their willingness to shop internationally online. However, the strong performance of the Australian dollar has also bolstered criticism that retailers have not passed on the exchange rate effects of cheaper input costs in the form of cheaper final prices for consumers.

Some retailers are unable to pass on the cost reductions to consumers in a timely manner because of the nature of supplier contracts, which are often negotiated months in advance (Moses 2009). As the Australian dollar has trended up over the past decade (with the exception of a period in 2009 during the global financial crisis), Australian retailers in some cases have been selling stock purchased at lower exchange rates, consequently reflecting more expensive costs of goods, than can be bought at the current (and stronger) Australian dollar spot rate.

Figure 6.
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Australian Dollar against US Dollar

January 2009 to October 2011
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Data source: RBA (Exchange Rate Data www.rba.gov.au/statistics/hist-exchange-rates/index.html).
Many submissions highlighted the timing complexities of exchange rates affecting retailers and their pricing of goods. Wholesale Diving Supplies states that, unlike consumers who can take immediate advantage of exchange rate changes in online purchasing, retailers are more restrained:

Australian retailers have to wait 6 to 12 months for the flow on effect and benefit of exchange rate movements because it takes this long to get the goods from the manufacturer, shipped through the wholesaler and then to the retailer. (sub. 59, p. 5)

PowerSlide Racing raise the point that consumers expect a strengthening Australian dollar to reduce their prices, but that this was difficult in practical terms:  

The consumers do not realise that with 2000+ products we cannot simply alter prices on all of them on a weekly or even monthly basis due to exchange rate fluctuations. (sub. 70, p. 1)

John Swainston highlights the difficulty of retailers responding immediately to rate changes because of the nature of forward planning of importers, some of whom will buy forward cover to lock in an exchange rate in order to protect against large fluctuations:

Importers, required to offer consistent prices to their customers, take a midway path in currency planning for such broad swings in currency … this insulates their retail clients from excessive negative bumps in the low point of the A$ cycle … this is then reflected in an importer’s inability to fully reflect exchange rate parities in pricing. (sub. 22, p. 2)

Further, exchange rates were deemed irrelevant for many elements of retailers’ cost structures, which explains why they did not have a direct flow on effect on final prices faced by consumers. International Dynamics submit that:

Costs don’t automatically change in line with exchange rates. Running a warehouse, paying staff, advertising, servicing and other operational costs are not directly affected … they are a very substantial part of the costs of business. (sub. 26, p. 4) 

Therefore while exchange rate changes can have an immediate impact for consumers online, Australian bricks and mortar retailers may not be able to take advantage of currency changes as quickly. If further appreciation of the $A occurs, however, over time many retailers should be in a position to pass on exchange rate benefits to consumers as contracts with suppliers are renegotiated. 

International price discrimination

Another factor contributing to differences in retail prices is international price discrimination. International price discrimination occurs when a single seller offers different prices for identical goods to buyers in different countries. 

More broadly, the practice of price discrimination is a common and generally legal business strategy to maximise profits and performance (box 6.3). It is sustained through sufficient demand from consumers, lack of competitive rivals, and the ability for market and/or consumer segments to be kept separate (that is, there are often restrictions on those that are charged a cheaper price to prevent them reselling their goods to other consumers who are charged higher prices).

While submissions and media articles are largely concerned with retail price differences in terms of ‘price dispersion’ concerns, international price discrimination has also been raised from a consumer perspective, particularly for goods such as music and software downloads which do not have explicit shipping costs to explain price differentials (box 6.4). 
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	Box 6.3
Retail price discrimination 

	Price discrimination in retail can refer to:

· first degree price discrimination — this occurs when retailers are able to determine the amount each consumer is willing and able to pay for a good and charge different prices accordingly
· second degree price discrimination — this occurs when retailers offer different prices to consumers depending on the quantity of goods bought. Bulk buyers, given lower unit price costs, enjoy higher discounts

· third degree price discrimination — this occurs when retailers distinguish between segments of consumers, based on willingness and ability to pay for a good and charge different prices accordingly.

While first degree price discrimination is rarely seen in practice, as retailers generally lack such full information (consumers would be unwilling to reveal their reservation prices for goods), the internet and digital technology may change this:

… technology allows firms to identify and track individual consumers … the Internet retailers’ Web server can deploy complex pricebots and algorithms to determine prices to approach first degree price discrimination. (Ghose et al. 2002, p. 1)

On the other hand, examples of second and third degree price discrimination in retail are common (‘buy 1 get 1 free’ deals is an example of the former and differential movie ticket prices for seniors is an example of the latter). 

	Sources: Gardner (2011); PC (2009a). 

	

	


International price discrimination against Australian retailers has also been raised in submissions as being an important contributing factor to retail price dispersion. Specifically, this discrimination is in the form of brand owners or international suppliers/manufacturers charging higher prices to Australian retailers relative to the prices they charge to similar retailers in other regions. These comparatively higher international supplier prices are then passed on to consumers.

While regional pricing strategies in themselves are not prohibited under the Competition and Consumer Act 2010 (the Act), certain behaviour employed to underwrite regional pricing strategies can in some circumstances raise concerns under the competition provisions of the Act. For example, suppliers may attempt to engage in resale price maintenance (prohibited under the Act) or impose conditions on resupply which may raise concerns under the exclusive dealing provisions of the Act where such conditions have the effect of substantially lessening competition. The ACCC would need to consider any behaviour on a case by case basis to determine whether it raised concerns under the competition provisions of the Act. It is important to note that there are some exemptions to the Act for certain conduct related to intellectual property in order to promote innovation (while balancing this with broader competition policy goals).
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	Box 6.4
Apple’s international price discrimination

	The differential pricing of applications, video and music downloads from iTunes (Apple) is a common example raised as reflecting international price discrimination against Australian consumers:

… the inexplicably higher prices at Apple’s iTunes store for Australians are well known … Apple’s charging of Australians more for the same stream of 0s and 1s compared to Americans continues — the new Beastie Boys album currently costs Americans US$9.99 but more than twice as much, $20.99, via iTunes in Australia. (Keane 2011, p. 1)

For Apple, strong brand loyalty from consumers which drives high demand for their products and a lack of competitive rivals in Australia may have helped sustain a level of price discrimination:

Australia has been pretty slow to challenge Apple with music streaming sites and consumers simply aren’t aware of their options … the only reason Apple charges cheaper prices in the UK and US is because they have a much more competitive environment. (Gardner 2011, p. 1)

On the other hand, it is unclear whether iTunes USA and iTunes Australia can be regarded as the same supplier. While they may be commonly owned, they are likely to have their own marketing, administration and distribution budgets. Costs associated with the distribution of Australian specific content and marketing could mean that higher fixed costs apply to the Australian subsidiary. But given the costs associated with the distribution of music and other media are only likely to be a relatively small share of total costs, this does not fully explain or justify the price differential.
Some online forums have suggested other music and video streaming sites as substitutes for Apple, while others describe how Australian consumers of iTunes can bypass discrimination by purchasing US Apple gift cards and/or by using fake American billing addresses (in turn, breaching Apple’s terms and conditions) — thereby eliminating the ability for market segmentation (a factor which maintains international price discrimination).

In July 2011, Apple reduced its price of iTunes Apps (applications) by 25 per cent in Australia and some other countries. According to Apple Australia, this adjustment was made:

… due to changes in foreign exchange rates and local tax laws. (Moses 2011b, p. 1)

	Sources: Moses (2009, 2011a).

	


Recent media articles and studies have conducted price comparisons of identical goods offered by retailers in Australia and retailers in the United States and found significant disparities (Griffith 2011; Keane 2011; Irvine et al. 2011). However, in addition to the varying cost drivers discussed previously, it is important to keep in mind that the US market is much larger and more competitive than the Australian market. 

Australia finds itself as a country nearly the same physical size as the USA, but with just 22 million inhabitants vs. the 310 million of the USA. Minimum wage rates, local taxes, sales tax and a host of other variables still enable the physical exploitation of markets in the US to be amortised across a market 13x greater than the Australian population. (John Swainston, sub. 22, p. 3)

The importance of size in this context translates into lower cost structures for US retailers, but most importantly, the intensity of competition is much higher in the United States and there are many alternative choices that consumers have on offer. 

Given Australia is a relatively small player in the global retail landscape, particularly compared to the major United Kingdom and United States markets, Australian retailers may not be able to access as favourable conditions and prices for their imported goods. In the same way that consumers may be offered lower prices for higher quantities of purchased goods, retailers could face similar issues with manufacturers and suppliers — the larger volume they would acquire, the more favourable terms and prices they would be able to negotiate (reflecting ‘second degree price discrimination’). Even if the good is manufactured at the one location and being supplied to retailers around the world, the extent of volume, discount and buying clout can differ among retailers (box 6.5).

A seemingly minor difference in manufacturer prices charged for goods at the beginning of a supply chain can also have significant flow-on effects and, compounding with higher costs throughout the supply chain, lead to large differences in the end retail price of a good for consumers. 

	Box 6.5
Australian retailers’ position in the global context

	According to the Australian National Retailers Association:

… members also report that some international manufacturers use differential pricing policies that can mean Australians pay higher prices than in other markets. These practices leave Australian retailers that are operating within traditional supply-chain frameworks at a competitive disadvantage. (sub. 91, p. 29)

The Australian Retailers Association similarly draws attention to the supply chain costs which Australian retailers face, compared with overseas retailers:

Australia’s access to the supply chain is often limited by the size and scale of our domestic retail industry and also results in increased wholesale prices imposed by suppliers in the country of manufacture which is an additional price point which needs to be factored in for the Australian consumer, compared to a product exported to a larger economy, such as the United States. (sub. 71, p.11)

The Photo Marketing Association states:

The largest global markets have long been offered lower FOB [free on board] prices, because of the size of the orders placed by traders from large markets (USA) or countries who pay in advance and have low costs of distribution … Australian independent distributors will typically have paid between 5 and 15% more for goods ex-factory than their US counterparts. (sub. 40, p. 4)

The Fair Imports Alliance contends:

Australia's position in the supply chain, as the proportion of the international market 
for imports into Australia, is not significant. This often results in the orders of 
Australian retailers and wholesalers, particularly for specialist consumer goods being placed at the end of the queue by overseas manufacturer suppliers. Australia's access to the supply chain  is often limited by the size and scale of our domestic retail industry and also results in  increased wholesale prices imposed by suppliers in the country of manufacture … (sub. 47, p. 9)

	

	


However, the extent to which international price discrimination and unfavourable distribution channels are maintained also depends on the ability — and willingness — of Australian retailers to preserve such supply links. Consumers, for example, are increasingly able to bypass local suppliers and retailers by purchasing directly from overseas suppliers, with many websites providing buyers with improved opportunities to source products at the cheapest price (though these are not all without costs). Retailers may also have the ability to take advantage of similar approaches or use alternate and less costly supply channels to reduce final prices for consumers. 
Australian retailer JB Hi-Fi highlighted the option of changing supply links in order to compete with online retailers, with Chairman Patrick Elliott stating:

It remains open to JB Hi-Fi to import directly and effectively bypass Australian representatives of multinationals … if we have to go to a direct-import model … we will. (Wilson 2011, p. 68)

Generally, there are growing opportunities to circumvent geographic barriers that have traditionally facilitated international price discrimination. Over time, this is likely to put pressure on the maintenance and extent of international price discrimination.

Parallel importation of goods

One way in which regional pricing strategies of a supplier may be avoided is through the practice of parallel importation. Parallel importing of goods represents an alternate supply channel which can undermine market segmentation, and refers to the importation of identical and genuine goods by someone other than the licensed or authorised distributor:

… some enterprising middleman buys stocks in the cheaper foreign country and imports them into the dearer, domestic country. (Shoko and Krivokapic-Shoko 2005, p. 1)

As W Lawyers explain:

Parallel imports are legitimately produced goods imported into another country. The goods are manufactured with the authorisation or consent of the intellectual property owners and subsequently imported into another country by an unauthorised distributor. Unlike pirated (counterfeit) goods, parallel goods are genuine and manufactured by the intellectual property owners, or licensee of the owner.
The benefit of parallel imports is it hinders international price discrimination and abuse of market power promoting free trade and competition. Without parallel imports an intellectual property owner can separate markets without fear of competition and charge different prices in each country. The intellectual property owners can also restrict supply preventing a range of available products to consumers in specific countries. The most important beneficiaries of parallel imports are consumers who receive the advantage of genuine goods at lower prices. (sub. DR220, p. 1)
Generally speaking, parallel importing goods and reselling them in Australia is not illegal — although the overseas supplier may be acting inconsistently with its arrangements with their local distributor. The Act does not prevent an Australian retailer from advertising or supplying the products. However, retailers selling these goods must ensure they do not mislead or deceive consumers or misrepresent the origin of the goods. For example, the retailer may need to disclose any warranty issues or differences in the quality or style of the good. Consumer protection concerns may arise where the packaging of the local and imported goods are similar, but there is a difference in quality or performance (chapter 5). Box 6.6 describes a supplier and retailer dispute relating to parallel imported goods and perceived differences in quality.
Parallel importing gives consumers access to more goods, enhances competition (putting downward pressure on prices) and also offers a potentially cheaper supply channel for retailers. One of the main incentives for Australian retailers to trade in parallel imports for resale in Australia is that, in many cases, the local wholesale price is considerably higher than the overseas prices. Red Herring Surf shop, for example, acknowledges the cost advantage that parallel importing could have on their business (though it alluded to restrictions preventing them doing so):

Yes, if we could import direct at a cheaper price, we would then sell the goods at a cheaper price. (sub. 41, pp. 4-5)
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	Box 6.6
Nestlé Australia and Aldi dispute over Nescafé parallel imports

	On 2 December 2005, Nestlé Australia lodged a notification to the ACCC regarding the selling of imported Nescafé coffee products by retailer Aldi. Nestlé Australia claimed that Aldi, in selling Nescafé brand instant coffee manufactured overseas in proximity to Nestlé Australia’s Nescafe Blend 43 products, was misinforming consumers about the difference between the products:

Nescafé Blend 43 coffee is a unique coffee that is sourced, blended and roasted in a specific way to meet the sophisticated taste of the Australian market and is distinctly different from the ‘Nescafé Classic Deluxe’ and the ‘Nescafé Matinal’ branded coffee manufactured in Indonesia and Brazil respectively. (ACCC 2006b, p. 3)
In order to reduce consumer confusion, Nestlé Australia requested that Aldi provide sufficient promotion, advertising and marketing (including prominent stickers and signage at point of sale) emphasising the differences. Without such changes, Nestlé Australia would not supply Nescafé Blend 43 and other Nescafé Australia products to Aldi. 

On 3 August 2006, the ACCC revoked Nestlé Australia’s notification on the grounds that Aldi had sufficiently differentiated between the internationally and locally sourced Nescafé coffee products in their stores, and that the notified conduct of Nestlé Australia (in restricting supply of their products unless Aldi complied with their requested changes) constituted anti-competitive behaviour — with the dual purposes of:

... eliminating a new source of competition for the Australian Nescafé instant coffee brands [and] … remove the stimulus to other Australian grocery retailers who might respond to ALDI’s sale of the imported Nescafé coffee brands by discounting Nescafé Blend 43 or by importing the same or similar products. (ACCC 2006b, p. 33)

	Source: ACCC (2006a).

	

	


However, some retailers — while cognisant of the perceived benefits — highlighted the potential risks of parallel importing from a consumer quality perspective. For example, goods may lack warranty support from licensed distributors in Australia or carry labelling which does not comply with Australian laws (Accord, sub. 75; Australian Music Association, sub. 68).
The Boating Industries Alliance of Australia raises similar concerns regarding the non-compliance with Australian standards and regulation of parallel imported goods, but also highlights their impact on local industry:

The Australian industry (across a range of sectors) is still developing. This is particularly the case in regional centres of Australia.  Where parallel imported product is dumped into those markets it not only reduces the growth potential of authorized industry participants but also potentially damages the image of authorized operators when the consumer has problems with parallel imported products. (sub. 97, p. 11)

While the Boating Industries Alliance of Australia suggest options to restrict parallel importing, including the development of Australian product standards to apply to all goods (including those imported), these measures seem akin to protection from what consumers would see as healthy competition. While restrictions on competition in retail would shelter some retailers from competitive pressures, this would also adversely affect the availability and prices of competitive goods for consumers. In the Commission’s study on parallel import restrictions (PIRs) on books, the wider repercussion of PIRs on the broader economy was addressed:

… the higher prices for books that underpin [PIRs] are ultimately paid for principally by consumers and there are attendant effects on activity and employment elsewhere in the economy. Without the PIRs and the upward pressure on book prices they have sustained, enhanced consumer spending power could have translated into additional demand for other goods and services, generating employment and business opportunities in other sectors. (PC 2009b, p. 7.3)

Measures protecting activities from competition, in general, are not in the interest of the Australian community. The Commission thus recommended the repeal of Australia’s PIRs on books in Australia and deemed their removal would generate net benefits for Australia as a whole: 

The current PIR regime is unnecessarily costly for consumers, restricts the commercial operations of booksellers and is not a well targeted mechanism for supporting cultural externalities. Reform is necessary. (PC 2009b, p. 7.1)

While the Commission recommended changes to permit wider parallel imports of books, the Government, in response to concerns from a number of stakeholders, ultimately announced it would not change the existing law. 

Submissions from some retailers to this inquiry suggest some reluctance to pursue alternative supply chain arrangements, in order to preserve current channels. Myer (sub. 88) acknowledges that overseas online competitors were offering the same cosmetic products at a significantly lower retail price, with the supplier cost playing a part in this. While recognising that cosmetics in Australia could be sourced through other channels, Myer states a preference to maintain local supplier links:

We purchase our internationally branded cosmetics through local distributors and we have strong relationships with many of these suppliers. Myer and other retailers are supported by cosmetic suppliers through marketing, markdown funding, staffing support, and cosmetic fit-outs … if we were to purchase from either the grey market or through the US we could forgo the support of the local suppliers. (sub. 88, p. 12)

While alternate supply channels could potentially be cheaper, Myer seems reluctant to pursue these avenues and instead is opting to maintain the status quo and emphasise the non-price benefits of its offerings:

… variation in price for the same Product X available to consumers from overseas websites is not insignificant. However, online sites are not able to replicate the in-store experience, theatre, MYERone rewards and events, nor our exclusive brands. (sub. 88, p. 12)

Woolworths (sub. 110, attachment) states that despite the seemingly straight-forward strategy of changing supply channels to alternative and perceived cheaper suppliers, there are several challenges for retailers in doing so:

… whilst activities such as parallel importing are an effective way of delivering products to customers, there are considerable compliance issues which mean that its use on a broad scale is limited … the extended lead times in sourcing and bringing products to market and associated costs further impede retailers’ ability to parallel price. (sub. 110 attach., p. 55)

Uncertainty in supply, quality assurance and testing of goods, legal and trade mark checks, customs compliance and distribution burdens have also been raised as concerns for retailers in sourcing from parallel imports. 
It is clear that international price discrimination is being practised against some Australian retailers, to the detriment of Australian consumers. Some Australian retailers have the option of altering their supply arrangements — either by putting pressure on existing international suppliers and distributors or else changing their supply channels. While some retailers state they are restricted in changing their supply channels, their willingness to do so would also depend on consumers’ demand for their relatively higher priced goods. Without consumer pressure on their prices, retailers face little incentive to alter their sources of supply. With growing competitive pressure from online and overseas retailer competition, however, this may change: 

It appears Australian retailers are all too happy to pass on high wholesale prices to local consumers. If Australian retailers are not concerned about keeping their prices competitive, they will continue to lose customers to their overseas competitors. (Brewster 2011)

Reserve Bank Governor Glenn Stevens noted this pressure on Australian retailer costs:

… with the higher Australian dollar, the component of the retail ‘product’ that is added in Australia — the local distribution and retailing overheads that are required to provide the retail ‘experience’ — has become both much more visible, and much higher relative to the production cost of the good itself. So the incentive for the consumer to avoid those overhead costs has increased quite noticeably. The sector is therefore under pressure to reduce those costs. (Stevens 2011, p. 1)

Copyright and restrictions on parallel imports of clothing
Concerns were also raised in submissions in relation to copyright restrictions which have prevented some retailers and distributors from importing and selling clothing which embodies decorative graphic images sold with the copyright owner’s permission in another market (Mur Thai Food Co., sub. DR237; Paul’s Warehouse, sub. DR228). 
According to W Lawyers (sub. DR220), a major issue affecting the growth and success of some Australian retailers is the parallel import restrictions of artistic works placed on branded clothing and footwear relating to the Copyright Act 1968:
… the current copyright law is failing to protect Australian retailers from litigation by brand owners in the instance where a trade marked good bearing copyright material, which does not meet the definition of packaging or a label, will infringe the owner’s copyright. For example, if an Australian retailer parallel imports branded goods bearing a decorative graphic found to subsist in copyright that is printed on the surface of clothing and footwear, this act will be an infringement of the owner’s copyright. (sub. DR220, p. 2)
Local retailer, Paul’s Warehouse, suggests that:

… such restrictions are preventing Australian retailers from purchasing competitively priced genuine goods overseas (rather than the inflated prices of the Australian distributors) [and this] is a primary factor why Australian retailers of branded clothing and footwear are paying higher prices for legitimately manufactured goods than overseas retailers selling products direct to the Australian market through the internet. (sub. DR228, p. 1)
Copyright protection allows a copyright owner to control the distribution and sale of an article containing a copyright protected work or other subject matter after the article has been sold with the owner’s permission. In Australia, the Copyright Act imposes the general concept of ‘national exhaustion’ on parallel imports for commercial sale — as opposed to ‘international exhaustion’.
 This means the copyright owner loses the ability to control the commercial exploitation of goods released in the domestic market with the owner’s consent. But the copyright owner (or authorised agent/licensed distributor) can still oppose the importation of articles marketed abroad. In other words, with a national exhaustion approach to copyright, copyright owners can prevent the resale of parallel imported goods and thereby restrict competition.
During the period 1991-2003, a number of amendments (or ‘carve-outs’) were made to the Copyright Act by successive Australian Governments to permit parallel imports in specified circumstances covering:

· books (ss. 44A and 112A) (but due to stringent conditions, parallel imports are still highly restricted)      
· accessories to imported articles (ss. 44C and 112C)

· sound recordings (ss. 44D and 112D)

· computer programs (s. 44E)
· electronic literary and musical items (ss. 44F and 112DA).

The present effect of the Copyright Act is that copyright owners of artistic works have a right to control parallel imports of their works, except where the work is embodied in an article that may be parallel imported (that is, the carve-outs or exceptions discussed above). 
Generally, clothing and footwear are not items that are protected by copyright. However, under the Australian copyright regime it is possible for a licensed Australian distributor to prevent resale of parallel imports of these types of goods if there has been a breach of copyright of artistic works on clothing and footwear under the Copyright Act. In a recent Federal Court case, copyright was found to be infringed where a local retailer imported and sold clothing that included pictorial designs/artistic works that subsisted in copyright (box 6.7).
W Lawyers (sub. DR220) proposes changing the Copyright Act for artistic works in branded goods containing a trade mark in a similar manner to the earlier carve-outs discussed above. Such amendments would require a detailed examination of the costs and benefits to the Australian community of maintaining the current regime which restricts the resale of such parallel imports. 
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	Box 6.7
Recent Federal Court case on copyright and parallel imports

	In the recent Federal Court case of QS Holdings Sarl v Paul’s Retail Pty Ltd (2011) FCA 853, the court held that Paul’s Retail Pty Ltd (trading as Paul’s Warehouse) could not resell parallel imported genuine branded goods if the product contained artistic works that subsist in copyright without the license of the copyright owner. This ruling was in relation to two garments bearing artistic works identified as the ‘Bellview Bird’ and ‘Roots Lion’ designs.
Paul’s Retail Pty Ltd argued that it had an implied licence to import and resell the garments in Australia by reason of the fact that they were genuine articles sold to it by the copyright owner’s authorised agent in the United States. However, the Court rejected this argument (based on previous case law):
A positive licence may in certain circumstances be implied, as for example where a copyright owner overseas sells copyright articles in commercial quantities to a purchaser in Australia. But that is very different from implying a licence to import into Australia for purposes of sale from the mere fact that the copyright owner made sales in his own country in commercial quantities to a purchaser in that country without expressly imposing a restriction on importation into Australia. It cannot be maintained that in such circumstances the copyright owner positively licensed the importation into Australia of the articles which he had sold on his own domestic market. (Judgement at 111)
As a consequence, the Court found Paul’s Retail Pty Ltd had infringed copyright by importing and selling the designs in Australia — despite the fact that the goods were genuine and not in breach under the Trade Marks Act 1995. Indeed, the case demonstrates the strength of intellectual property rights, particularly copyright, in preventing parallel importation and sale of goods despite trademark considerations. 
More generally, as part of its submission, Paul’s Retail Pty Ltd put forward a public interest argument to allow the importation of genuine goods and prevent copyright owners seeking:
… to control the market for their goods by the enforcement of copyright in circumstances where relief is not available under the Trade Marks Act because of s 123. (Judgement at 125)
In response, the judge stated:

This submission involves considerations that lie outside the purview of this litigation and, in the absence of a relevant law, are not for this court to decide. (Judgement at 126)

	Source: QS Holdings Sarl v Paul’s Retail Pty Ltd (2011) FCA 853.

	

	


Conceptually, parallel import restrictions are similar to other import restrictions in that they benefit local producers by cushioning or shielding them from foreign competition. Experience in other sectors of the economy has shown that parallel import restrictions can adversely affect consumers, particularly through the prices of the goods concerned. In effect, they involve a transfer of income between different groups and sectors in the community, benefiting local distributors/artists primarily at the expense of consumers and local retailers. While most of the direct benefits and costs are likely to be offsetting, there may be some additional ramifications for community wellbeing, to the extent that parallel import restrictions generate:

· cultural externality benefits

· leakage of income to foreign copyright owners

· economic efficiency costs.

On 25 February 2011, the Attorney General announced his intention to provide the Australian Law Reform Commission with a reference on copyright (McClelland 2011). While the terms of reference are not yet available, this issue should be examined as part of that review. 
Recommendation 6.

 SEQ Recommendation \* ARABIC 1
The Australian Government should request the Australian Law Reform Commission, as part of its forthcoming Copyright Inquiry, to examine whether the costs to the community outweigh the benefits in relation to the parallel import restrictions in the Copyright Act 1968, which prevent retailers from importing and selling clothing or other goods which embody decorative graphic images sold with the copyright owner’s permission in another market.
Copyright and trademarks law result in different outcomes for parallel imports
An additional concern raised by W Lawyers is that trademark law and copyright law are inconsistent:
The Trade Marks Act 1995 provides that an owner of a mark who registers its trade mark has the exclusive right to use the trade mark. However, if goods have been applied a trade mark with the consent of the registered owner then the owner cannot prevent further resale in Australia of those goods. Consequently, the existing copyright and trade mark regimes are contradicting each other with the copyright legislation preventing parallel importing, and the trademarks legislation allowing parallel imports to be sold to Australian consumers. (sub. DR220, p. 2)

The inconsistency in outcomes arises because the respective legal regimes control different forms of intellectual property — they are administering different policy frameworks. In general, trademarks indicate the goods originate from a particular trader (that is, they are genuine branded goods). On the other hand, copyright in artistic works protects the intellectual creativity of an author as expressed in an original material form. For example, for trademarks, a shirt is an article of clothing — and the issue is accurately identifying its maker to consumers. For copyright, a shirt embodying a graphic design or image which is an artistic work is a reproduction of that work — and the issue is the right of an author/rights holder of an artistic work to control the distribution of reproductions for sale in different markets.
The law as it stands appears to have undesirable anticompetitive effects and confers more power on the owner of the copyright than applies in the case of the owner of a trademark. As a general rule, the Trade Marks Act has a broad acceptance of parallel importation with respect to trade marks,
 while the Copyright Act has a broad prohibition on the resale of parallel imported goods which embody reproductions of original works (but subject to specific exceptions as discussed in the previous section). 
6.

 SEQ Heading2 3
Conclusion

Price differences in retail is not a new phenomenon. The internet has made price disparities more transparent, but the role of the consumer has not changed. There will often be price differences in goods from one retailer to the next, and it is up to consumers to shop around and search out the best price — irrespective of whether it is across bricks and mortar or online retailers — given their individual preferences. The Commission considers that Australian consumers will buy goods where they feel they get the best deal regardless of retail format and that retailers that do not, or are unable to, respond effectively to competitive pressures will face serious challenges.
�	The Law of One Price states that in efficient markets, the prices of identical goods sold by multiple sellers will converge as buyers have perfect information about the market and minimal transaction and search costs. Given the advent of online shopping and the internet, which has increased the transparency of prices for consumers significantly, the move towards price convergence and the Law of One Price — at least in theory — should occur.


�	The Commission is aware that definitions and descriptions of mark ups and gross margins vary, with some regarding mark ups as percentages based on either cost or sales, and gross margins defined in absolute amounts while others use the terms interchangeably. For the purposes of this report, the Commission is distinguishing the two terms as described above. 


�	With an increase in online retail, however, this would see higher demand for employment in warehousing, distribution and information technology areas (more ‘back of store’ rather than ‘front of store’ positions).


� In recent years, the ACCC has taken action on several occasions in relation to vertical pricing restraints. In one case, the sports eyewear supplier Dragon Alliance South Pacific Pty Ltd admitted it had engaged in resale price maintenance by trying to stop online retailers from discounting. In a second case, Oobi Baby, a designer, importer and distributor of infant toy and clothing products, also admitted to engaging in resale price maintenance and was ordered by the court to pay $40 000 in penalties (ACCC 2008c, 2011h).





�	‘Profit margins’ here refers to EBIT (earnings before interest and taxes) over sales revenue.


�	Of course, this argument suggests that retailers should pass on the exchange rate effects of more expensive input costs, in the form of higher final prices for consumers, at times when the currency weakens. 


�	Section 51(3) of the Competition and Consumer Act exempts certain intellectual property rights from some provisions of Part IV of the Act. The National Competition Council (1999) recommended that s. 51(3) be amended to remove some protections that might be anti-competitive. The Ergas Committee report (Ergas 2000) further recommended amendments to s. 51(3) and the Australian Government, in its response, accepted them in part. However, the Commission is of the understanding that no changes have been implemented since.


� Under the concept of ‘international exhaustion’, the rights of a copyright owner to control distribution are exhausted once an article is sold with their consent anywhere in the world.


�	A recent case, Sporte Leisure Pty Ltd v Paul’s International Pty Ltd (No 3) (2010) FCA 1162 (29 October 2010), signalled that importers are not always protected by s. 123 of the Trade Marks Act 1995 (Cth). Ambiguity can arise from the definition of ‘consent’ or ‘owner of the trade mark’ and territorial restrictions may still apply. See Moore (2011).
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