The Comm ssioners,

Tel econmuni cations | nquiry,
Productivity Conm ssion,
PO Box 80,

BELCONNEN ACT 2616

Dear Sirs,

Re: Revi ew of Tel econmuni cati ons-specific Conpetition
Regul ati on

Thank you for the opportunity to make subm ssion as to
this Inquiry. This subm ssion is nmade on behalf of the
iiNet Goup, conprising iiNet Limted (a publicly
listed Internet Service Provider) and iiTel Pty Ltd (a
| icenced tel ecommuni cations carrier).

1. Tel ecommunications is the essential service for the
new econony, and Australia’ s future as a gl obal | eader
i n e-commerce depends on a robust, conpetitive

tel ecommuni cations infrastructure. The traditiona

di chot ony between tel econmuni cati ons and broadcasti ng
I's becomng irrelevant with convergence of nedia and
nmedia interests, and the partnering of "conduit and
content” neans that conpanies with the capacity to
deliver content wll energe as new nedi a | eaders.
Accordingly, it is inportant to define

tel ecommunications in terns of all avail able content
del i very nechani snms, whether cabled or wrel ess, and
recogni ze that traditional broadcasting is but one

nmet hod by which content providers can deliver content
over public and private infrastructure.

2. Investnent in tel ecommunications has been distorted
by an anti-conpetitive environnent, with carriers and
owners of infrastructure obtaining windfall profits

t hrough nonopoly and ol i gopoly services. For exanpl e,
the division of the country into various exclusive
preserves for nobile tel ephony, television

br oadcasting, pay-TV and satellite services has led to
reduced choice for the consuner and a feat herbeddi ng
for incunbents. The public interest demands a w de
choi ce of services froma variety of vendors, and in a
country the size of Australia it is economcally



irrational to place a prem um on duplication of

I nfrastructure. There is no useful purpose achieved in
havi ng every carrier lay fibre to every country town,
but it is anti-conpetitive to give nonopoly rights to
the first carrier to do so in each case. A nuch-needed
reformwoul d be the declaration of access to

I nfrastructure of all kinds for any tel ecomrunications
pur pose - effectively requiring owners of

i nfrastructure to nake avail abl e access to that
infrastructure at a fair nmarket price.

3. The Commonweal th has the constitutional power to
make special rules for the tel econmunications industry
as an essential core service. Wthout access to
adequat e and innovative tel econmuni cati ons services, no
ot her industry can conpete globally or nationally.
Among the econom ¢ distortions caused by inadequate
conpetition in the tel ecomunications industry are
aggregation of services in Sydney and Mel bour ne,

greater pressure towards urbanization and an industry
focus on capturing niche markets rather than
contributing to a national infrastructure. The

t el ecommuni cations i ndustry has been consi derably

der egul at ed by successive governnments, but the barriers
to entry caused by the need for nmmssive capital

I nvestment require legislative intervention
specifically ainmed at encouraging a rational use of the
infrastructure in place and conpetitive access to these
and future capital investnents.

4. Decl arations of telecommunications services is a
proven and efficient way of allow ng a nunber of

busi nesses to offer services over existing facilities,
and encouragi ng i nvestnent based on future needs rather
t han short-term nonopolies. Just as interconnection for
voi ce tel ephony has been a boon for new entrants and
the consunmer, so too could Australia's

t el econmmuni cations flourish under rules for Internet
peering, nobile tel ephony interconnection and access to
under-utilized cable and satellite delivery

i nfrastructure.

5. Realistically, teleconmunications should be focused
on a national market, with an acknow edgenent t hat



whil e niche markets will always exist, the trend is for
all telecomruni cations conpanies to offer a diverse
range of services to a national market. |nterconnection
and peering achi eve econom es under conpetition and
encour age conpanies to concentrate on efficiencies and
cust onmer focus rather than incunbency. Such a unified

I nfrastructure policy would al so encourage the

devel opnment of conpati bl e technical standards and a
nore efficient use of Internet Protocols as the
delivery nechani smrather than sw tch-based tel ephony
nodels. Wth greater conpetition and a | arger numnber of
di verse tel ecomruni cati ons businesses wll cone greater
need for conpatibility between networks and efforts to
maxi m se the efficient use of infrastructure.

6. The existing controls over anti-conpetitive
behavi our under Parts |V or XIB of the Trade Practices
Act are sufficient to force incunbents to open up
infrastructure to conpetition and to refrain from

m suse of nmarket power. However, this is an evol ving
process, and the ACCC needs nobre resources to exam ne
i nstances of alleged anti-conpetitive behavi our and
make i mediate rulings. At present, the TPA is of

I mredi ate rel evance only to Telstra and the maj or
carriers, due to the high costs of accessing the
Courts. Part XIB of the Act will work well if response
times fromthe ACCC are inproved and i n-house expertise
Is boosted. Part A notices are not as swift as the
relatively | ow standard of proof woul d suggest,

i ndicating that the problemlies with the resources
avai |l able at the ACCC rather than a legislative
weakness.

7. Record keeping is an essential part of planning for
a tel ecommuni cati ons busi ness, and access to reliable
public informati on woul d assist rational investnment in
new i nfrastructure. While there is a cost to conpani es
in collating such data, and a price to be paid for
greater public awareness and accountability, ultinmately
the national interest in establishing an efficient

t el ecommuni cati ons i ndustry outwei ghs | esser costs. |f
the information to be provided is available to the
public, directly or indirectly, the expense of record
keeping is a small part of the cost of participation in



an industry in which there is a conpelling national
Interest and a need to pronpbte conpetition for the
benefit of new entrants and consuners.

8. Regul ation of access issues is fundanental, recent

hi story has denonstrated that incunbents have econonic
I ncentives to delay access to facilities for as |long as
possi ble and to offer access only on their own terns.
Wth over 40 carriers now licenced in Australia, a

| abyrinth of individual agreenents would reflect market
power rather than a rational inter-networking, and to
have to negoti ate dozens of bilateral agreenments would
be an effective brake on conpetition. Certainty and
predictability of access arrangenents is a higher val ue
than privity of individual negotiations, given that not
al | conpani es have the sane market power and capacity
to withhold access fromconpetitors. New infrastructure
wi Il be pronoted by a predictable access regi ne, and
all ow cal cul ation of future profits from conpetitive
access arrangenents to be factored-in as a revenue
streamrather than as a threat to nonopolist profits.
VWhile price is inportant, so too is the delay in
finalising access arrangenents and obliging new
entrants to comence negotiations ab initio.

9. The division of responsibilities between the ACA and
the ACCCin relation to conpetition policy is a matter
for Governnent, but certainly there is nmerit in having
prosecutions for anti-conpetitive conduct separated
fromlicencing conditions. In the absence of a single
authority, it is appropriate that the ACCC have primary
focus on conpetition policy and the ACA have
responsibility for conpliance with |icencing

requi renents.

10. The requirenment to establish an Industry

Devel opnent plan is a barrier to entry, but in our

subm ssi on an appropriate one, given the inportance of
pronoting a rational economic basis for infrastructure
I nvestnent. As the tel ecommuni cations industry changes
as a response to new technol ogi es, new services and
greater conpetition, the public resource of public |IDPs
al l ows an i ndustry-w de understandi ng of investnent and
product devel opnent across the industry, and provides



an insight into the extent to which the aspirations of
the public and the Governnent are being addressed from
year to year.

11. The question as to whether naking access provision
a licence condition has nerit, especially if the ACCC
Is not sufficiently resourced to nake such

determ nations on a daily basis. Wether the outcones
of greater conpetition and access to facilities are
nore likely to be achieved by licencing is untested,
but there would be a condign signal sent to the

I ndustry by doing so. It is obviously nore |ikely that
conpetition wll be accepted by businesses when it is
condition of licence to do so, rather than to place a
prem um on del aying tactics and abuse of narket power
in an environnent of |egal uncertainty.

12. Multi-basket pre-selection is one nmeans by which
nonopol y coverage over regions can be addressed, if
coupled with a strong policy on access to facilities.

It is resisted by incunbents because the cost of
changi ng service providers is maxi m sed by a single-
basket pre-selection, while the benefits of conpetition
to consuners is mnimsed. Few consuners woul d be aware
of the conparative advantage of choosing services from
various providers, and incunbents use this |ack of

know edge to pronote single-basket pre-selection by
reference to one service being offered at a di scount,
such as cheaper |ocal calls. There would be a nuch
greater degree of conpetition were service providers
obliged to permt consunmers to pick and choose vari ous
t el econmmuni cati ons services from any nunber of service
provi ders, and distortions caused by cross-subsidi zi ng
of products woul d be reduced.

13. O her regulations inpacting on tel econmuni cations

I ncl ude the Broadcasting Services Act, which is in
drastic need for review The controls over broadcasters
and narrow- casters (such as Internet Service Providers)
are extrene conpared with simlar controls over

t el ecommuni cati ons such as voice tel ephony and
facsimle transm ssion, without a nodern justification.
As delivery of content by any nunber of neans is now
achi evabl e over the global Internet, regulation of



radi o and tel evision broadcasting and | SPs under the
BSA | acks rel evance and consi stency. For exanple, rules
affecting Pay-TV |l ack rel evance in a vi deo-on-denmand
envi ronnment nade possible by rollout of cable, wreless
and ADSL |Internet options. Just as rational use of

exi sting tel ecommuni cations infrastructure would
pronote new services and | ower costs for the consuner,
so too would a | egislative acknow edgenent t hat

regul ations affecting certain types of delivery
nmechani sns di ssuade i nvestnent in sone technol ogi es
over others. ldeally , regulation of content delivery

i n Australia should acknow edge that content is a

gl obal product, and barriers to investnent in Australia
will |lead to disadvantage for Australian businesses and
consuners.

14. Australia should look critically at the opening of
conpetition in other jurisdictions, especially noting
t he tendency of incunbents to attenpt to maintain
nonopolies for as long as the law permts themto do
so. Most advances in conpetition have been achi eved by
| egal action rather than |licencing requirenments, which
tends to denonstrate that in each market incunbents
must be forced to conpete fairly with new entrants.
This is a famliar pattern in all markets, and one

whi ch shoul d encourage Governnents to pronote robust
conpetition policy by making binding conpetition
rulings under whi chever |egal mechani sm best pronotes
certainty and speed.

15. In conclusion, | would enphasize that conpetition
in the Australian telecomrunications industry is still
ener gi ng, and cannot be considered to have been

achi eved to date. As convergence of technol ogies result
I n nore content being delivered over tel ecomunications
infrastructure rather than traditional broadcasting
spectrunms, the need for focused Governnent policy to
force incunbents to conpete fairly and to share scarce
i nfrastructure over a sparsely-popul ated continent wl|
not abate. The challenge for conpetition policy is to
deliver a rational use of infrastructure, a planned
roll out of investnment and benefits for all Australians
with reduced costs and greater variety of

t el ecommuni cati ons products.



Yours faithfully,

Ki nberl ey Heitman, B.Juris, Llb, AACS,
Manager, Legal and Regul atory,

For the ii Net G oup.

31lst July, 2000

(hard copy posted today)

Ki mberl ey Janmes Heit man, Emai | :
khei tman@ i net . net. au

Manager, Legal and Regul atory Voi ce:
08 9214 2204

iiNet Limted Fax

08 9214 2211
ACN 068 628 937
WWW. | i net. net.au/ ~khei t man



