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Austar United Comruni cations Limted (AUSTAR) nmade a
written subm ssion to the Productivity Conmm ssion’s
Inquiry into Tel econmuni cati ons Specific Conpetition
Regul ation in August 2000. This additional subm ssion
focuses on the additional Terns of Reference announced in
January 2001, relating to conpetition in regional

mar kets, and pay TV progranmm ng arrangenents.

COVPETI TION I N REG ONAL MARKETS
Backgr ound

AUSTAR commenced operations in 1995. Its principal
services include pay TV and interactive TV, narrowband
dial-up internet services, broadband internet services,
and nobil e tel ephony resale.

AUSTAR provides pay television in all of the Northern
Territory and Tasmania and in the regional areas of
Queensl and, New South Wal es, South Australia and
Victoria. The pay TV service currently passes around
2.1m honmes.

AUSTAR utilises three kinds of technology to transmt its
pay TV service, nanely:

(a) satellite;

(b) MMVDS radi ocommuni cations, or ‘wireless cable ; and
(c) A hybrid fibre coaxial cable in Darw n.

AUSTAR has commenced broadband internet services in 28
regi onal areas and

of fers narrowband internet services in over 40 regiona
and capital city markets.

AUSTAR s future plans may incl ude:

(a) Two-way MVDS broadband internet services (where both
data paths are via the MVDS spectrun). A technica
trial of the service has commenced in Newcastl e;

(b) IP tel ephony services over the MVDS spectrum and
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(c) an upgrade of the Darwi n cable systemto support
broadband i nternet services and | P tel ephony.

Tel ecomuni cati ons specific and regional specific
regul ation

As expressed in AUSTAR s previous submi ssion, it remains
our view that, while ideally tel ecommunications would be
regul ated only by the general provisions in Part I1lA and
Pt IV of the Trade Practices Act and not by industry-
specific regulation, the market is not yet mature enough
to justify a ‘w nding-back’ of the existing industry
speci fic franmework.

We have no doubt that Telstra s dom nance woul d be a
barrier to effective conpetition if the

t el econmuni cations specific regulation were repeal ed or
substantially relaxed in the near future.

Notwi t hstanding this view, we do not think that it is
necessary or appropriate to regulate conpetition in
regional areas differently fromother areas of the
country.

AUSTAR is a new player in the Australian nedia and yet
has managed to roll out its infrastructure in regional
Australia to the value of between $800m and $1 billion
wi t hout experiencing significant facilities access

pr obl ens.

Wi | st we recogni se that sone regional areas are not well
serviced with tel econmuni cati ons services and
infrastructure, in our viewthis is not because of anti-
conpetitive structures or behaviour but a question of the
mar ket still devel oping and the current econom es of
providing that service. It is submtted that if a regine
were established that in any way enbodi ed a | ower
threshold for declaration and price regulation, this
woul d threaten inportant investnent in these regions by
conpani es other than those with market power, including
by conpanies |i ke AUSTAR

Al t hough robust facilities based conpetition in the
regions is not as fully devel oped as in the major
metropolitan regions, in our view any relaxation of the
regul atory regine in regional Australia ained at
encour agi ng access based conpetition would disincent
facilities investnent in those areas.

I nnovative facilities investnent in the regions is
extrenmely inportant — devel opnents in wreless and
satellite technology will ultimately provi de cheaper and
nore wi dely avail abl e tel ecommuni cati ons services in
sparsely popul ated regi onal areas than can be provided
usi ng the copper network and xDSL technol ogy.
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| nvestnments in new technol ogy, and particularly wrel ess
technol ogy, are threatened if access is widely granted
out of a desire to pronote access based conpetition. Qur
view is that continued investnment in facilities would be
best achi eved under the current regulatory regine.
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PAY TV AND REG ONAL COVMUNI CATI ONS
Current Pay TV progranmm ng arrangenents

AUSTAR currently provides 34 pay TV channels (not
including the interactive ganes channel), with plans to
add at least a further 3 channels during 2001.

O these 34 channel s AUSTAR has exclusive rights to only
9, and any exclusivity rights that AUSTAR has acquired
are technol ogy- specific, and relate only to MMDS and
satellite transm ssion.

Vertical integration

AUSTAR has ownership interests in three content
provi ders.

The Weat her Channel Austaralia Pty Ltd, which provides
one channel to AUSTAR is a wholly owned subsidiary.

XYZ Entertai nnment is 50% owned by AUSTAR and 50% by
Foxtel. It provides 5 channels to AUSTAR and Foxtel,
nanmely Arena, Discovery, Nickelodeon, [V] Channel and

Li festyl e Channel, with Misic Max, a 6'" channel pl anned
to go on air on AUSTAR in March

Mai n Event Television Pty Ltd is 33% owned by each of
AUSTAR, Foxtel and Cable & Wreless Optus. It provides
the Adults Only and Main Event channels.

Ef fect of the current arrangenents on conpetition in
regional Australia

AUSTAR s capacity to invest in infrastructure and in
research and devel opnent for services |ike broadband
internet, interactive services and, in the future,

t el ephony services, is |largely dependant on its ability
to attract a critical mass of subscribers to its pay TV
service. The ability to ‘bundle’ pay TV with ot her
services, and the ability to offer nore than one service
over the sanme nedium is crucial to AUSTAR s strategy and
on- goi ng busi ness perfornmance.

The programm ng distribution rights that AUSTAR has for
the MVDS and satellite services is crucial to our ability
to attract a critical nmass of subscribers, and therefore
to offer these new servi ces.

It is noted that the Besley inquiry recormended that the
Productivity Conm ssion exanm ne whether access to
broadband cable in the regions is limted because of
vertical integration and exclusive programmng rights.
In response to this specific issue, it is submtted that
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renmoving a conpany’s rights, like AUSTAR s rights to any
excl usive progranmng will not |lead to better broadband
cabl e services for regional Australia. Exclusivity is an
i nportant tool that allows conpanies w thout market power
to conpete, by providing appropriate incentives to invest
ininfrastructure and to i nnovate. Unless a conpany has
mar ket power, exclusivity should not be a concern of
conpetition laws. In any event, as set out above, AUSTAR
does not itself have exclusive programming rights to any
channel s for cable transm ssion or for other delivery
medi uns | i ke LMDS

Pay TV progranm ng, transm ssion and infrastructure costs
are very high for all participants in the market and this
may be a barrier to new entrants. A premumis also paid
for exclusivity. These facts should not be confused for
anti-conpetitive behaviour.

Proposed speci al access regine

We have considered the special access regine proposed by
t he ACCC.

In our view the general conpetition |aw provisions
contained in the Trade Practices Act nore than adequately
regul ate conpetition in this industry. |If the requisite
degree of market power has not been found to exist in
order to intervene under those provisions, then in our
view there is no justification for regulatory
intervention in the market. W note that the ACCC
indicate in their subm ssion to the Besley Inquiry that
the requisite degree of market power is not evident. The
ACCC was not able to identify any other conpetition |aw
or regul atory reason for changing the broadly based and
sector-neutral conpetition rules.

The nodel proposed by the ACCC is based on the US
experience which in our viewis not appropriate for
Australia. Australia has a different regul atory

envi ronment, popul ation base and industries. 1t also has
a conpletely different econom c and social profile.

In addition, in the United States vertical integration of
programm ng suppliers appears to be far nore preval ent
than in Australia and their regi me nust be analysed in
that context. For exanple, section 628(c)(2) of the
Cabl e Tel evi si on Consuner Protection & Conpetition Act
1992 (the relevant US Regul ation) deals with their key
concern, nanely, upstream content owners/controllers
unduly or inproperly influencing the decisions
downstream It is submtted that the regine is
i nappropriate for a market structure that is not
characterised by extensive vertical integration, as is
the case in Australia.
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The Productivity Comm ssion should al so not assune that
the objectives of US antitrust |aw or tel econmunications
regul ations are consistent with Australian conpetition

| aw or Australian tel ecommuni cations regulation. The US
antitrust |aws have, over the 110 years that they have
exi sted, had many objectives, including many non-
conpetition objectives and objectives inconsistent with
ef ficiency argunents.

US antitrust analysis is also nmarkedly different in its
approach to the analysis of efficiencies and public
benefits - allowng a nore integrated approach to this
question. In Australia this is dealt with in the

aut hori sation process - one which is tine consum ng and,
if conpanies are forced to undergo it, is likely to |ead
to delays in investnent and i nnovation.

The regi me proposed by the ACCC would al so be likely to
have anti-conpetitive effects if it is applied in a

uni form manner to all operators, regardl ess of whether or
not they have market power. A formally “neutral” regine,
which fails to distinguish those operators wi th nmarket
power fromthose without, in fact prefers the |arger pay
TV operators. The advantages of exclusivity which are
available to smaller operators are renoved, their |ong
termprosperity injured and long termconpetition is

hi nder ed.

For the above reasons, we submt that the regine is
nei t her appropriate nor desirable.
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