- Australian Government

Productivity Commission

Productivity Commission
Inquiry Report

A Better Way to
Support Veterans | Volume 2




© Commonwealth of Australia 2019

ISSN 1447-1337 (online)

ISSN 1447-1329 (print)

ISBN 978-1-74037-682-2 (set)

ISBN 978-1-74037-681-5 (volume 1)
ISBN 978-1-74037-680-8 (volume 2)

Except for the Commonwealth Coat of Arms and content supplied by third parties, this copyright work is
licensed under a Creative Commons Attribution 3.0 Australia licence. To view a copy of this licence, visit
http://creativecommons.org/licenses/by/3.0/au. In essence, you are free to copy, communicate and adapt the
work, as long as you attribute the work to the Productivity Commission (but not in any way that suggests the
Commission endorses you or your use) and abide by the other licence terms.

Use of the Commonwealth Coat of Arms

Terms of use for the Coat of Arms are available from the Department of the Prime Minister and Cabinet’s website.

Third party copyright
Wherever a third party holds copyright in this material, the copyright remains with that party. Their permission
may be required to use the material, please contact them directly.

Attribution

This work should be attributed as follows, Source: Productivity Commission, A Better Way to Support
Veterans, Report no. 93.

If you have adapted, modified or transformed this work in anyway, please use the following, Source: based on
Productivity Commission data, A Better Way to Support Veterans, Report no. 93.

An appropriate reference for this publication is:
Productivity Commission 2019, A Better Way to Support Veterans, Report no. 93, Canberra.

Publications enquiries
Media, Publications and Web, phone: (03) 9653 2244 or email: mpw@pc.gov.au

The Productivity Commission

The Productivity Commission is the Australian Government’s independent research and advisory
body on a range of economic, social and environmental issues affecting the welfare of Australians.
Its role, expressed most simply, is to help governments make better policies, in the long term
interest of the Australian community.

The Commission’s independence is underpinned by an Act of Parliament. Its processes and
outputs are open to public scrutiny and are driven by concern for the wellbeing of the community
as a whole.

Further information on the Productivity Commission can be obtained from the Commission’s
website (www.pc.gov.au).



https://www.pmc.gov.au/government/commonwealth-coat-arms

Contents

The Commission’s report is in two volumes. Volume 1 contains the overview,
recommendations and findings and chapters 1 to 10. This volume 2 contains chapters 11
to 19, appendix A and references. Below is the table of contents for both volumes.

Transmittal letter il

Terms of reference v
Acknowledgements Xi
Abbreviations Xii
Overview
Key points
1 About the veteran support system 6
2 What we were asked to do and our approach 12
3 What objectives for a veteran support system? 13
4  Why reform is needed 17
5 A better way to support veterans and their families 25
Recommendations and findings 45
1 About this inquiry 81
1.1 What was the Commission asked to do? 83
1.2 What the inquiry covers 85
1.3 Who are veterans? 85
1.4 The Commission’s approach 88
1.5 A guide to this report 91
2 Military service and the veteran community 93
2.1 The Australian military 94

2.2 A profile of the veteran community 112

CONTENTS iii



The veteran support system

3.1
3.2
3.3

How the system of veteran support evolved
An overview of the system today

The system’s cost and client mix

Objectives and design principles

4.1
4.2
4.3
4.4

What should the objectives of the veteran support system be?
Best-practice features of other support schemes
What principles should underpin the support system?

Some policy design issues

Preventing injury and illness

5.1
5.2
5.3
5.4
5.5
5.6

Why preventing injury and illness is so important
Regulatory framework governing the WHS of ADF personnel
How is WHS delivered in the ADF?

ADF work health and safety outcomes

Is there scope to improve WHS outcomes further?

Defence’s broader responsibilities

Rehabilitation

6.1
6.2

6.3
6.4
6.5

6.6

About rehabilitation

What rehabilitation services are available to serving and
ex-serving ADF members?

Incentives for rehabilitation
A changing environment for rehabilitation services

Insights on the effectiveness of rehabilitation services
remain scarce

Other ways to improve rehabilitation services

Transitioning to civilian life after military service

7.1
7.2
7.3
7.4
7.5

Why transitioning well matters

What do we know about those leaving the ADF?

There are many disparate strands of transition support ...
... and many initiatives to improve transition ...

... but the path to civilian life can still be hard

123
124
134
148
163
164
177
185
188
197
198
199
206
213
217
236
239
240

245
253
255

260
272
283
285
289
293
300
301

ABETTERWAY TO SUPPORT VETERANS



10

7.6 A new Joint Transition Authority

7.7 Preparing for post-service careers

7.8 Preparing veterans for other aspects of civilian life
7.9 Education and training for post-service careers
7.10 Other transition issues

Initial liability assessment

8.1 Steps involved in establishing initial liability

8.2 The Statements of Principles

8.3 Shortcomings of the SoPs and options for reform
8.4 The dual standards of proof and options for reform
Claims management and processing

9.1 Good intentions but not always good execution
9.2 Veteran Centric Reform — a vehicle for change
9.3 Some early signs of success

9.4 But there is still room for improvement

9.5 Will Veteran Centric Reform succeed?

Reviews of claims

10.1 Why do review processes matter?

10.2 How the review processes work

10.3 Why is there a high rate of variation on review?
10.4 Unnecessary complexity and duplication

10.5 A best-practice system

10.6 Other issues

314
330
335
338
345
349
350
358
366
382
393
394
399
401
405
424
427
428
429
436
447
460
462

CONTENTS

\'



11 Governance and funding 467
11.1 An overview of the governance arrangements 468
11.2 Where is the strategic policy? 475
11.3 Current funding arrangements do not support good outcomes 485
11.4 Institutional separation — Defence and DVA 486
11.5 A proposed path forward 492
11.6 A new Veteran Services Commission to administer the system 496
11.7 Levying a premium on Defence 502
11.8 Veteran policy and planning functions 518
11.9 Other governance changes 525

12 Advocacy, wellbeing supports and policy input 531
12.1 Advocacy for veterans 532
12.2 Claims advocacy 537
12.3 Moving towards strategic funding for wellness supports 562
12.4 Improved coordination on policy issues with veterans 567

13 The compensation package 577
13.1 Compensation for veterans and their families 578
13.2 Evaluating the package of compensation 596
13.3 Reforming the compensation package 606
13.4 The interface with military superannuation 611

14 Compensation for an impairment 633
14.1 Impairment compensation 634
14.2 Compensation for economic loss 647
14.3 Benefits for dependants 654

15 Streamlining and simplifying additional payments 661
15.1 The benefits and costs of additional payments 662
15.2 Options for reform 666

vi ABETTERWAY TO SUPPORT VETERANS



16

17

18

19

A

Health care

16.1 Health care — an original feature of veterans’ support
16.2 What does the veteran health system cover?

16.3 How is the veteran health system performing?

16.4 Reforms to improve health outcomes for veterans

16.5 Should compensation be a feature of veteran health care?
Mental health and suicide prevention

17.1 About the mental health of veterans

17.2 What mental health supports are available to veterans and
their families?

17.3 Problems identified with current arrangements
17.4 System-wide reforms will improve mental health outcomes
17.5 An increased focus on outcomes is required

17.6 Improving the veteran mental health system — a new
Veteran Mental Health Strategy

Data and evidence

18.1 Persistent gaps in data and evidence on veterans and
veteran supports

18.2 Collecting data on the effect of veterans’ programs
18.3 Alignment with the design principles

18.4 Making better use of existing data

18.5 Action is required to improve evidence

Bringing it all together

19.1 Addressing legislative complexity

19.2 Support for families

19.3 Implementing the reforms

19.4 How will reform affect the future veteran support system?

Conduct of the inquiry

References

687
688
693
696
709
720
729
730

748
760
767
768

773
785

786
795
799
801
805
817
818
834
840
848

851
867

CONTENTS

vii






11 Governance and funding

Key points

e Good governance arrangements are critical to achieving good outcomes for veterans and their
families, as well as for the broader community.

e Veterans’ policy is reactive and largely driven by crises or external pressures (often making
the system more complex). Much of this is because of the emotive nature of veterans’ policy,
which can work against good policy and long-term outcomes.

e Under the governance arrangements in the Defence portfolio, no single agency has
responsibility for the lifetime wellbeing of military personnel. Most of the complex problems
facing veterans originate from when they were serving personnel. This gives Defence a
preeminent capacity to reduce those problems before (or just after) they arise. Instead,
responsibility for veteran wellbeing, including the costs of long-term, post-service care sits with
the Department of Veterans’ Affairs (DVA). This results in policy and implementation gaps,
duplicated services and inefficient administration.

¢ Funding for the veteran support system is on a pay-as-you-go basis. This creates unfunded
liabilities and leads to a short-term, passive approach to veteran supports.

e The governance and funding arrangements are unfit for a modern veteran support system.

— From a modern perspective on compensation and rehabilitation, a more unified system
would have always made sense. As such, the first-best approach is to move veteran policy
into Defence, to better align Defence’s ‘duty to prepare’ with its broader ‘duty to care’ for
personnel. However, strong opposition to this proposal from veterans, who lack trust and
confidence in Defence’s policy capability, means a shift to this model is not realistic or
feasible at this stage.

o A suite of complementary governance reforms would better define roles and align incentives.

— A single Minister responsible for Defence Personnel and Veterans, to ensure integrated
policy development for serving and ex-serving veterans.

— A new advisory council to the Minister for Defence Personnel and Veterans.

— An independent statutory agency led by a board of Commissioners, the Veteran Services
Commission (VSC), to administer the veteran support system. The VSC would replace the
Repatriation Commission and the Military Rehabilitation and Compensation Commission.

— An annual premium levied on Defence, set to fully-fund future liabilities of the veteran
support system. Premiums provide critical information about the long-term impacts of policy
changes, improve accountability and provide a stable and predictable funding base.

— A reformed DVA focused on policy and strategic planning, research and evaluation,
veterans engagement, training for advocates, and major commemorations activities.

— The Australian War Memorial taking responsibility for war graves functions from DVA.
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This chapter examines the governance arrangements of the veteran support system, including
the relationship between, and the functions of, the Departments of Veterans’ Affairs (DVA)
and Defence (section 11.1). The first few sections of the chapter (11.2 to 11.4) set out the
problems with the current arrangements, while the second part (11.5 to 11.9) proposes a
detailed set of solutions.

11.1 An overview of the governance arrangements

Governance and institutional arrangements matter because they influence whether the goals
of providing supports to veterans and their families are met well — being responsive,
well-managed, accountable and coherent. Governance may sound dry, but ultimately it is
about improving people’s lives (CIPFA and IFAC 2014, p. 6).

Institutional governance arrangements for public sector entities in Australia are set out (at
the broadest level) by the Administrative Arrangements Orders (AAOs), which establish
policy portfolios and departments of state within each portfolio, while also outlining the
legislation and ‘matters’ administered in each portfolio (DPM&C 2019). Specific legislation
subsequently sets out some ‘day-to-day’ functions and can potentially establish other bodies
(statutory agencies) responsible for undertaking those functions.

The veteran support system has a number of agencies directly involved in governance. There
are two departments, the Department of Defence (DoD) and DVA, as well as the Australian
Defence Force (ADF). Collectively, DoD and ADF are known as the Australian Defence
Organisation, or just ‘Defence’ (figure 11.1).

Figure 11.1 Governance in the veteran support system

The current system

Minister for Minister for Minister for Veterans and Defence Personnel
Defence Industry Defence
L | J 1
[ I
Defence DVA
Department Army REREL MRCC
. L Comm.
. Australian Repatriation
Air Force Navy War —+  Medical DVA Secretary / Repat.
Defence Chief of the Memorial Authority Commﬁ>Ch%Ir / ,'[\ARCC
Secretar PEIEES ——
y Force Veterans' Specialist Administer and design the
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national interests Board Review and Com,memqrate
Council veterans’ service
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As in all other areas of public policy, ultimate responsibility for Defence and DVA
(including underlying policy and its day-to-day administration) is with the relevant
Ministers. More specifically, under the Defence Act 1903, the Minister for Defence has
overarching control and administration of Defence, while DVA is subject to the Minister for
Veterans’ Affairs and is a sub-portfolio of Defence under the AAOs.

The Defence portfolio

Under the AAOs, Defence is responsible for defence, including defence-related:
international relations and co-operation; scientific research and development; procurement
and purchasing; and industry development and cooperation (DPM&C 2019). Defence is also
responsible for administering 28 pieces or groups of legislation, including the Defence
Act 1903 under which the ADF is constituted. The role of Defence is:

... to defend Australia and its national interests, to play an active role in contributing to regional
security and stability, and to contribute to coalition operations around the world where our
interests are engaged. (DoD 2017f, p. 10)

Under the ‘One Defence’ operational model, the day-to-day administration of Defence is
shared between the Secretary of the DoD and the Chief of the Defence Force (CDF) in a
‘diarchy’, which is unique among Australian Government departments (box 11.1). The DoD
has no direct command functions over the ADF branches (Army, Navy and Air Force),
although more than 4000 ADF members work in ‘non-Service groups’ within the DoD
(Peever et al. 2015, p. 57). As a department of state, DoD has traditional departmental
responsibilities and advises the Minister on defence policy, resources, organisation and
finance (Horner 2007, p. 150). The public servants in the DoD have occasionally been
referred to as ‘the fourth service’ of the ADF under the One Defence model (Dennett 2018).

Box 11.1 A brief history of Defence’s governance arrangements

After Federation, the Australian Government assumed responsibility for defence matters, in line
with the Constitution. The military forces of the colonies were unified in the Defence Act 1903,
creating a single armed force (renamed the Australian Army in 1980).

The Royal Australian Navy was created as a separate service branch in July 1911, following panic
at the news that Germany was building dreadnoughts to challenge the supremacy of Britain’s
Royal Navy. The Royal Australian Air Force was formed in 1921 out of the experience of the
Australian Flying Corps, which had served as part of the Army during the First World War.

Prior to the 1960s, coordination between the service branches was weak. During World War |,
Australia’s Army and Navy units effectively fought separately, operating under British command.
Little changed during World War II, although some notional joint command arrangements existed
under US control in the Pacific theatre. For most of this period, each service branch had its own
department within the ‘Defence group’, alongside additional departments for Supply, Production
and Defence, while there were often separate Ministers responsible for each branch.

(continued next page)
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Box 11.1 (continued)

Australia’s involvement in Vietham from 1966 led to a rearrangement of the operational command
structure. The Army and Air Force commitments to the Vietham War were controlled through a
single headquarters — the Australian Force Vietham — with a single commander. Although the
new command structure came with challenges (particularly from a lack of clear strategic direction),
this set a precedent for later military operations:

The government realised that, for overseas operations, there was great value in appointing a national
commander who could ensure that Australian policy was followed. Further, if more than one service was
deployed, there was advantage in having one national joint service commander deal with allied
commanders-in-chief and host governments. (Horner 2007, p. 147)

In 1967, the then Chairman of the Chiefs of Staff Committee proposed reorganising the armed
services, with a unified Department of Defence and the service branches amalgamated into an
integrated Australian Defence Force, and this ‘diarchy’ responsible to a single Minister for
Defence. This model retained the separate identities of the service branches to ‘preserve morale
and operational efficiency’, but as most operations would be joint, there should be a ‘single clear
chain of operational control’ (Horner 2007, p. 148). This reorganisation was carried out
incrementally over the ensuing years, and was completed in 1976 (following the Tange Review).

Since then, the diarchy has been criticised for a ‘duplication of effort between the public service
and military functions of Defence and consequent opacity around accountability at all levels in the
organisation’ (Peever et al. 2015, p. 20).

Sources: AWM (2018c); Grey (2008); Horner (2001, 2007); Khosa (2010); Tange (1973).

Under the joint ADF structure, each service branch (through the Chiefs of the Army, Navy
and Air Force) is responsible for raising, training and sustaining combat forces. All military
operations and exercises are controlled by Joint Operations Command, using personnel and
equipment from all three service branches as needed, to produce ‘a synergy in the conduct
of operations’ (The Australian Approach to Warfare, quoted in Horner 2007, p. 145).

The Veterans’ Affairs sub-portfolio

DVA’s key responsibility is ‘repatriation income support, compensation and health
programmes for veterans, members of the Defence Force, certain mariners and their
dependants’. They are also responsible for commemorations, war graves and Defence

Service Homes (DPM&C 2019).
In performing these roles, DVA is responsible for administering 23 pieces of legislation,
including the three that are most relevant to this inquiry:

o the Veterans’ Entitlements Act 1986 (VEA)

« the Military Rehabilitation and Compensation Act 2004 (MRCA)
 the Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (DRCA).

These three Acts establish the Repatriation Commission (RC) and the Military Rehabilitation
and Compensation Commission (MRCC), which delegate to DVA certain functions,
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including the administering of payments and services for eligible veterans and their families,
as well as the conduct of commemorative programs (box 11.2).

Box 11.2 DVA'’s purpose and reporting framework

The Department of Veterans’ Affairs’ stated purpose is to ‘support those who serve or have served
in the defence of our nation and commemorate their service and sacrifice’ (DVA 2018g, p. 12).
The Department reports on its responsibilities in three outcomes.

e Compensation and support — maintaining and enhancing the financial wellbeing and
self-sufficiency of clients through access to income support, compensation, and other support
services.

e Health — maintaining and enhancing the quality of life of clients through health and other care
services that promote early intervention, prevention and treatment.

¢ Commemorations — acknowledging and commemorating veterans’ service, through
promoting recognition of service and sacrifice, preservation of Australia’s wartime heritage and
official commemorations.

The Repatriation Commission

The RC is a statutory body under the VEA empowered to provide treatment, and grant
pensions and other benefits to veterans and their dependants. It also advises the Minister for
Veterans’ Affairs on the operation and administration of the VEA. It has a complex origin,
and its history is emblematic of the challenges in coherently meeting the needs of successive
cohorts of defence personnel (box 11.3).

Membership of the RC is made on appointment by the Governor-General and consists of a
President, a Deputy President and a Repatriation Commissioner (also known as the Services
Member, as they are appointed from a list of names provided by ex-service organisations).
All three members also have senior executive management roles within DVA. Under the
VEA (s. 184), the Secretary of the DVA also holds the office of President. The Deputy
President and the Repatriation Commissioner hold roles equivalent to a Deputy Secretary
and directly manage several key functions of the Department, including the DVA’s claims
operations and Open Arms counselling (formerly the Veterans and Veterans’ Families
Counselling Service).

The rationale for the overlapping membership between the RC and the senior management
ofthe Department is ‘to ensure alignment of the functions and objectives of the Commissions
and the Department’ (DVA 20171, p. 13).
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Box 11.3 A brief history of the Repatriation Commission

The Commission and the Department

In April 1918, the newly formed Repatriation Commission (RC) and the separate Department of
Repatriation began operations, implementing the Australian Soldiers’ Repatriation Act 1917. The
RC was made up of six voluntary members (plus the Minister for Repatriation). Its functions were
to oversee and implement policy (through drafting regulations for assistance and benefits), and
to hear appeals on decisions made under those regulations (Lloyd and Rees 1994, p. 82;
Payton 2018, p. 14).

The then Department of Repatriation, by contrast, was a department of state responsible for the
day-to-day administration of repatriation policy under the supervision of State Boards, operating
on the delegated authority of the RC (Lloyd and Rees 1994; Repatriation Department 1919). The
Department’s activities covered employment services and vocational training for discharged
soldiers, medical and general assistance to re-establish returned soldiers in the community, and
more general housing and financial support for totally and permanently incapacitated soldiers or
the dependants of deceased or incapacitated soldiers (Repatriation Department 1918, 1920).

The Commission becomes the Department

In 1920, the structure of the RC and the Department were altered by the Australian Soldiers’
Repatriation Act 1920. The RC became a paid, full-time commission of three members (including
a Services Member). Control of the Department also passed to the RC at this time, generating
additional administrative functions for the RC. The State Boards were also changed to full-time
paid Boards of three members. Administration of war pensions was transferred from the Treasury
to the Repatriation Department (Repatriation Department 1920).

As noted by Lloyd and Rees (1994, p. 208), this post-1920 arrangement was cumbersome and
raised ‘problems of duplication and overlap in the presence of the two administrative bodies’.
However, it ultimately ‘provided the administrative continuity which ensured repatriation’s survival’
in public policy and administration during the inter-war years, even as the repatriation function
‘disappeared intermittently’ from the Cabinet Ministry.

During the inter-war years, the system was characterised by increasingly blurred dividing lines
between the Department and the RC, with uncertainty about whether the RC was a statutory
commission or a government department — labels of ‘Commission’ and ‘Department’ were often
used interchangeably. Partial clarification came in 1923, when the High Court held (in Repatriation
Commission v Kirkland) that the RC was a ‘very special [Commonwealth] department for a very
special purpose’ (Lloyd and Rees 1994, pp. 309, 312). However, ‘the [RC] was thought to be a
hybrid temporary creation, not quite a “commission” in the way the term was often understood,
and not exactly a department in its own right either’ (Payton 2018, p. 65).

Although set up as temporary organisations with the expectation that they would fade away’ after
repatriating soldiers returned from the First World War, the Department and RC were still
operating in the late 1930s. The Second World War created a new and much larger pool of
returned soldiers with an expanded range of needs, which justified keeping the Department and
incorporating it into the public service in 1947 (LIoyd and Rees 1994; Payton 2018).

(continued next page)
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Box 11.3 (continued)

A Joint Public Accounts Committee report in 1954 suggested that the status and functions of both
the Department and the RC should be reviewed, as the administrative functions of the Department
had taken precedence over the initial quasi-judicial functions of the RC (JPAC 1954; Lloyd and
Rees 1994) and the RC had ‘become in effect the senior executive arm of the Repatriation
Department and was best understood in that light’ (Payton 2018, p. 66).

In the early 1970s, the Secretary of the Repatriation Department was also appointed as head of
the RC, ‘a formal recognition of a de-facto situation that had existed for many years’ (Lloyd and
Rees 1994, p. 342). Following the Toose Report (1976), the Repatriation Department acquired
the administration of the Defence Service Homes Scheme and the War Graves Commission and
was renamed the Department of Veterans’ Affairs (DVA) to more ‘accurately set out the range of
functions performed by the Department’ (LIloyd and Rees 1994, p. 354). The RC retained its
existing name, ‘but its relationship with DVA remained unchanged’ (Payton 2018, p. 71).

The Military Rehabilitation and Compensation Commission

The MRCC is a statutory body (box 11.4) empowered under the MRCA and DRCA to accept
liability and provide rehabilitation, compensation, treatment and other benefits to veterans
and their dependants. Membership of the MRCC is made on appointment by the
Governor-General and currently consists of six members. Three of these are the same three
members of the RC (with the President of the RC also the Chair of the MRCC). The other
three members are:

a person nominated by the Minister for Jobs who either administers the Commonwealth’s
workers’ compensation scheme or is a public servant working in the Department of Jobs
and Small Business (currently the CEO of Comcare)

two people nominated by the Minister for Defence who are either permanent members
of the ADF or public servants working in the DoD (currently the Joint Health
Commander and the Head of the People Capability Division).

Box 11.4 A brief history of the Military Rehabilitation and
Compensation Commission

The 1999 Tanzer Review recommended the creation of the Military Rehabilitation and
Compensation Act 2004 (MRCA). Tanzer also recommended that a new separate regulatory
authority for the MRCA be located within the Defence portfolio. This body was to have members
from Defence, the Department of Veterans’ Affairs (DVA) and other existing regulatory agencies,
including the Safety Rehabilitation and Compensation Commission (SRCC), the primary policy
agency for the operation of the Safety, Rehabilitation and Compensation Act 1988 (SRCA). In
recommending this structure, Tanzer aimed to ‘reverse engineer’ the structure of the SRCC,
particularly its independence from the department (Tanzer 1999, pp. 83-84).

(continued next page)
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Box 11.4 (continued)

The Military Rehabilitation and Compensation Commission (MRCC) was subsequently
established under section 361 of the MRCA as ‘a new, five-person commission responsible for
strategic monitoring and management of the scheme’s performance’ (Campbell 2011b, p. 254).

The MRCC’s functions under the MRCA (s. 362) are to:

e make determinations — ‘accurately and quickly’ under s. 142 of the Safety, Rehabilitation and

Compensation (Defence-related Claims) Act 1988 (DRCA) — on liability for service-related
conditions, the payment of compensation and the provision of treatment and rehabilitation

e minimise the duration and severity of service-related conditions by ‘arranging quickly’ for
rehabilitation

e promote the return to suitable (civilian or military) work

e promote research into the health of members and former members, the prevention of injury
and disease, and rehabilitation

e provide advice and information to the ministers and departmental secretaries of Veterans’
Affairs and Defence and the Chief of the Defence Force, either on request or on own initiative
(DVA 20189).

In line with Tanzer's recommendation that a single agency should be responsible for the entire

veteran support system, the MRCC also assumed responsibility for administering Defence-related

SRCA claims, which had previously sat with the Military Compensation and Rehabilitation Service
(MCRS) within the Department of Defence (Tanzer 1999, p. 86).

In 2011, the MRCA (Campbell) Review recommended that the MRCC be expanded from five
members to six, with the additional member drawn from Defence to improve effective information

sharing between the Department of Veterans’ Affairs and Defence. The impetus for this change

came from Defence — ‘Defence believes that current Defence representation on the MRCC is
inadequate’ (Campbell 2011b, p. 255).1

Other veterans’ affairs agencies

There are also two medical authorities, an appeals review body and the War Memorial within
the veterans’ affairs sub-portfolio:

the Repatriation Medical Authority (RMA) is an independent statutory authority. Its role
is to determine the Statements of Principles (SoPs) for any disease, injury or death that
could be related to military service (chapter 8)

the Specialist Medical Review Council (SMRC) reviews the RMA’s decisions on SoPs
and directs or recommends that the RMA amend the SoPs (chapter 8)

the Veterans’ Review Board (VRB) reviews certain decisions made under the VEA and
the MRCA (chapter 10)

1

Itis not clear why only one Defence member on the MRCC was an obstacle to effective information sharing
or whether the adoption of an additional Defence member since then has made any difference to this.
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the Australian War Memorial (AWM) maintains and develops the national memorial to
Australians who have died in wars or warlike operations, while also maintaining and
exhibiting a national collection of historical material and conducting research into
Australian military history (section 11.4).

11.2 Where is the strategic policy?

Under its administered legislation, DVA is responsible for both making and implementing
policy, functions that are typically separated in the public sector for good reason (box 11.5).
And the main task dominates — that is, the day-to-day administration of the existing veteran
support system, which includes assessing claims, paying pensions and managing
relationships with clients.

Box 11.5 The policy—administration divide
It is common in Government for policy development to be split from administration. For example:

o Claims for pensions and other forms of social security payments are considered, administered
and paid by the Department of Human Services (through Centrelink), while the Minister for
Social Services (with advice from the Department of Social Services) has responsibility for the
Government’s policy on pension eligibility.

e The tax system is administered by the Australian Taxation Office (ATO), but the Treasurer,
with advice from Treasury, has responsibility for the relevant tax legislation.

There are a number of reasons for separating policy development from administration. One of the
primary rationales is to help avoid conflicts of interest, such as policy that is designed to suit the
administrator's needs, not the client's (OECD 2014; Tahmasebi and Musavi 2011). The
Department of Finance’s ‘three-stage gateway test’ for governance structures suggests that a
separate autonomous body may be most appropriate if it helps to avoid these conflicts, ‘even if
that may not be the most efficient structure’ (Department of Finance 2018).

Other reasons include: creating mutual monitoring and oversight of work (Abelson 2012, p. 278);
generating creative tensions between agencies, leading to better outcomes through competition
(O’Flynn 2007); encouraging an efficient division of labour, allowing those responsible for
administration to focus on that task (Stewart 1996); making use of labour specialisation to give
better results (Gulick 1933, cited by Overeem 2010, p. 93).

The benefits of an independent statutory authority (particularly ‘for undertakings that require
special powers defined by statute and appropriate combination of public accountability and
operational autonomy’) were recognised by the Air Force Association (sub. DR267, p. 3).

This means that the typical departmental policy functions, such as the design of supports,
their level, eligibility, program evaluation and the development of accountability
arrangements for veterans’ affairs — the architecture of the system — are not well
developed, coordinated or as strategic as they would usually be in a department. A 2013
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capability review by the Australian Public Service Commission (APSC) highlighted DVA’s
lack of attention to strategic policy:

... what strategic thinking and policy development occurs within DVA seems often ad hoc and
silo bound. Insights are not usually shared or actively sought across the department and
subsequent service offerings are seen as disjointed and at times appear to overlap or allow for
gaps. It is notable that the functional area responsible for defining the strategic framework and
bringing the client’s perspective to bear in service design is comparatively under-resourced given
the imperative for major reform. (2013, p. 10)

The APSC also noted that DVA’s governance arrangements:

... tend to work against the conduct of vital strategic conversations within DVA ... Across the
governance framework more generally, it is unclear where strategic discourse is being conducted.
(2013, p. 7)

Although DV A’s internal structures have changed since the APSC review in 2013, there is
little evidence of stronger strategic capability.

A lack of strategic thinking results in poor policy outcomes

The outcome is that policy tends to be reactive. So rather than a proactive, coherent approach
that focuses on the long-term interests of veterans, with careful design and planning to avoid
issues before they arise, policy is driven by crises and immediate external pressures. This
risks ‘political pressure on “the system” to do something ... or be seen to be doing

something’, when a more considered approach would be preferable
(DFWA, sub. 118, p. 33).

Policies that arise out of crisis are not necessarily poor ones. DVA’s current reform program,
Veteran Centric Reform (VCR), came about in response to a perception that ‘problems with
the compensation claims process were ... contributing factors to suicide by some veterans’,
while outdated information and communications technology (ICT) infrastructure faced
potentially catastrophic failures (ANAO 2018b; SFADTRC 2017, p. 42). The problem is
that the need for VCR could have been anticipated a decade or more ago, and the program
developed earlier.

A reactive approach can also mean that the capacity and impetus to progress
already-identified reforms can sometimes languish. Examples include the ‘Veterans First’
initiative from the early 2010s (chapter 9) and the lack of sustained action around the
veterans’ long-term rehabilitation study which came about from the 2011 MRCA Review
(also known as the Campbell Review, chapter 6).

DVA itself acknowledged that decision making is often reactive and that this:

... adds to complexity and can ignore the needs of the whole veteran community, or can overlook
the circumstances faced by other cohorts of veterans and their families in otherwise similar
situations. (sub. 125, p. 29)
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DVA also observed that reactive changes can lead to cycles of ever-increasing benefits, as they
‘introduce relatively minor but nevertheless compounding amendments to legislation’ that can
lead to ‘new differences that may then lead to calls for further extensions’ (sub. 125, p. 29).
DVA said:

Such responses are also likely to be based on particular historical or current circumstances, without
considering all veterans’ future needs and without prioritising improvements. (sub. 125, p. 29)

There are several notable examples where a reactive policy response is the genesis of a future
policy problem.

o The June 1996 Black Hawk accident that killed 18 soldiers (chapter 3) shed light on the
problem of dual eligibility, particularly the inequities in payouts between the VEA and the
then Safety, Rehabilitation and Compensation Act 1988 (SRCA, now DRCA) for soldiers
(or their dependants) with the same condition (in this case, death). The variation in payouts
were as high as $300 000 (DoD 1997). The inequities caused by having two compensation
Acts had been known for some time, but were only addressed following this high-profile
accident. The accident led to an additional SRCA payment through the Defence Act 1903
— which sought to top up the SRCA payments to the level of VEA payments — and
ultimately, via the Tanzer Review, to the creation of the MRCA — which was meant to
(but did not) solve the dual eligibility problem.

« The expansion of non-liability mental health treatment in successive Budgets between 2016
and 2018 (Australian Government 2016b, 2017c, 2018a) and the introduction of the Veteran
Payment for claimants with pending mental health claims was a response to large numbers
of veteran suicides and recommendations from the resulting Senate inquiry into veteran
suicide (Atkin 2017a; DVA 2018u; DVA and DoD 2017; Maurice Blackburn, sub. 82;
Tehan 2017a; Thompson, sub. 116). There does not appear to have been consideration of the
broader implications of introducing non-liability financial support (the Veteran Payment) to
the veteran support system, which is fundamentally based on the Government accepting
liability for a service-related condition before compensation is provided. It is notable that the
National Mental Health Commission’s review into suicide and mental health
(NMHC 2017b, p. 52) asked that the Government ‘consider whether there are superior
models for supporting optimal health and wellbeing of current and former members and their
families, including models that separate compensation, liability and health care provision’.
The Government’s response was that the link ‘has already been separated through the
provision of non-liability heath care’, so ‘the proposed economic study would have limited
value’ (DoD, DoH and DVA 2017, p. 65).

The strategic thinking and policy development for the veteran support system appears to be
mainly undertaken by other parties, such as Senate inquiries and ‘independent’ reviews. Over
the past decade alone there have been at least 14 reviews into various aspects of the veteran
support system (figure 11.2), as well as numerous health studies into veteran outcomes.
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Figure 11.2 Numerous reviews, but still little strategic policy
Major reviews and inquiries into the veteran support system, 1994-2018
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The Defence Force Welfare Association (DFWA) claimed that:

There are probably well over 50 government projects, studies, inquiries, task forces, and new
organisations that had their genesis in the public alarm and political pressure concerning veteran
suicides, mental health and transition. (sub. 118, p. 33)

The following parts of this section discuss the factors that appear to be consistently
contributing to ad-hoc policy making and poor policy outcomes in the veteran support
system, including:

« a confusion between the distinctive reverence that the public has to veterans and the
goal of veteran policy, which is to take an objective, long-term and holistic approach
to their wellbeing

« lack of effective oversight for spending and strategic planning

« lack of clarity around the roles of the RC and MRCC, whose functions overlap and
duplicate each other.

Veterans’ affairs policy is almost sacrosanct

Over the past two decades there has been a resurgence of interest in the Australian
community about the country’s military history and the role of our armed services. This is
exemplified by the large numbers of Australians travelling overseas to attend ANZAC Day
ceremonies. In 2015, DVA had to hold a ballot to ration attendance at the centenary Dawn
service at Anzac Cove and Lone Pine in Gallipoli — almost 8000 Australians attended this
ceremony more than 15 000 km from the Australian capital (Payton 2018, p. 95).

The interest in commemorating the service of Australian soldiers extends to expectations
about government support for veterans, but not necessarily in a way that is helpful to good
veterans’ policy. If you ask Australians for their opinion, as this inquiry did, they often
endorse an entitlement approach to veterans’ services (‘what do veterans deserve?’). For
veterans and the public, the best interests of veterans can then become equated with the
funding level of support, especially if there is a concern that vital services may be
undersupplied. As noted by the Air Force Association (AFA):

The ‘best interests’ of veterans and their families described initially in 1920 legislation prevails
today. This time-honoured commitment needs to be maintained. The demands on our servicemen
and women and their families have not diminished. Societal expectations are that veterans and
their families are a national asset and any diminution of support would be viewed seriously.
(sub. 93, pp. 3-4)

However, this viewpoint can be counterproductive. For example, in an analysis of the
sources and nature of public opinion about the ADF, Major Cate Carter of the Australian
Army argued that the image of ‘veteran entitlement’ in the media reflects a ‘distortion’ that
has a ‘degrading effect on relations with the public’ by contributing to ‘a conflicting image’
of veterans, who are frequently regarded ‘as both hero and victim at the same time’
(Carter 2018, p. 79).

GOVERNANCE AND FUNDING 479



In other public policy arenas (such as public education and health care) there is a growing
awareness that the right goal is good outcomes for clients or service users, and that
high-quality support should focus on this (equivalent to ‘what do veterans need?’). If careful
analysis suggests more dollars are required, that would be justified, but an entitlement to
spending itself is not the measure of a good support system.

Meanwhile, ex-service organisations (ESOs) — acting as organised representatives of
veterans and their families — are highly influential, but have no unified position. Despite
ESOs being well placed to see the shortcomings in the system and to provide feedback about
how the system is functioning, engaging meaningfully and productively with thousands of
ESOs, particularly given they have no peak body, is difficult (chapter 12). This is almost
certainly handicapping policy development and undermining the effectiveness of existing
initiatives, including the VCR program.

While lacking a unified voice, ESOs still appear to be an important driver of policy change.
As DVA noted:

To date, veterans’ military compensation policy has often been developed in reaction to requests
advocated by individual veterans or by ESOs ... (sub. 125, p. 29)

This can make reform difficult. As noted above, benefits and payments tend to accumulate
bit by bit, adding complexity, but without the desired evidence about whether each marginal
addition actually improves veteran outcomes or represents value for taxpayer money
(chapter 15). Often the perception that benefits (particularly financial benefits) may be taken
away from any veterans can be enough to stop or seriously compromise efforts at reform.
Such undue focus on historical issues and short-term gains means that ESOs can unduly
influence outcomes at the expense of broader public policy considerations, or even other
(future) veteran cohorts.

To some extent the deferential behaviour (generating an unwillingness within Government
and the public service to say ‘no’ to representations for change from ESOs and others)
appears to be driven by fear of bad publicity. As the APSC said:

Departmental staff have described DV A as being ‘terrified’ of the risk of adverse media attention,
particularly in relation to its rehabilitation and compensation functions, and how the department
works hard to avoid risk at all costs rather than proactively managing it. (2013, p. 41)

This risk-averse approach can result in poorer outcomes for veterans and their families. The
attempt to solve dual eligibility when the MRCA was created is instructive. It was originally
envisioned that new claims under the existing Acts (VEA and SRCA) would cease with the
introduction of the MRCA.. But this was rejected by ESO representatives, with DV A taking
the view that VEA provisions, ‘most particularly the Above General Rate Pensions ... were
untouchable’ (RSL Queensland, sub. 73, p. 18). The possibility that the MRCA legislation
would present a better overall package for veterans, with its increased emphasis on wellness,
rehabilitation and restoring veterans ‘to at least the same physical and psychological state ...
as he or she had before the injury or disease’ (s. 38 of the MRCA) compared to the VEA
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(with its focus on pensions for life), carried too little weight. As one former DVA employee
said of the VEA:

... 1 quickly came to appreciate the complexity of compensation legislation, and especially the
anachronistic nature of the VEA in a political climate where it was (and still is) treated as a sacred
cow, stymying any serious reform. Sadly | fear that is still the case. (Peter Reece, sub. 49, p. 1)

As in all areas, governments must decide where to allocate their finite resources amongst
many competing problems. Money spent in one place displaces money spent elsewhere. A
recent signature demonstration of this tension is the controversial spending on upgrades to
the Australian War Memorial (Zhou 2019). A retired Lieutenant General had one view:

We should be diverting funds from the Anzac Centenary Commemorative Grants towards
assisting veterans as there’s still an enormous problem with suicides, with homelessness, with
lives unfulfilled, problems with education and employment, family breakdowns and just people
living in despair. (Peter Leahy, quoted in Paterson 2018a)

The Commission is in no position to judge the level of funding for either purpose. But the
essential point of the debate is that choices between alternatives are inevitable, and that the
higher the stakes and the greater the amount of resources, the more critical it is that decision
making is disciplined, coherent and led by good information and analysis.

Veterans are also more likely to favour a veteran support system that is authentically
outcomes based and that makes sensible trade-offs between alternative ways of allocating
spending. A dilemma for veterans is the need to trust that the Australian Government will
genuinely seek to achieve good outcomes for them, rather than save dollars for fiscal reasons.
It is hard to achieve institutional change without that trust. Winning trust has several
implications for governance and for the process of change, with a need for:

« high-quality and transparent evaluations of outcomes to see if, or where, services work,
which must be a part of any strategic policy function, but requires good data collection
and analysis

« visibility to veterans, ESOs, experts and the general community of the processes to
develop outcomes-based approaches and the measurements that underpin them. In
patient-centred health care, for example, Patient Reported Experience Measures and
Patient Reported Outcomes Measures are not developed just by clinicians — and by their
nature cannot be — but in collaboration with patients and experts. Absent collaboration,
outcome measures and approaches will lack legitimacy

« time. Trust is won slowly, particularly given many of the problems that historically have
beset veterans’ support. In part, this is why the Commission has focused on long-term
changes to the veteran support system, to build confidence in those changes over time.

Accountability has not achieved lasting change

In line with principles of good governance, oversight bodies for DVA and Defence should
ensure accountability for, and transparency of, policy and administrative decision making
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(there is also a merit and judicial review process — chapter 10). However, it is difficult for
the accountability bodies to effectively influence change. In addition to the issues raised in
the previous section, this is because these bodies do not have formal responsibility to pursue
these types of strategic changes, nor an ability to compel change when it is identified.

Oversight bodies operating outside (or independent from) Defence and DV A can be split
roughly into two groups. The first group provide ongoing or regular oversight and report
directly to Ministers and include the three central departments of state — Prime Minister and
Cabinet (PM&C), Finance and Treasury (known as the central agencies). The second group
are those that provide ad hoc or reactive oversight in response to a complaint or a referral
and include the Commonwealth Ombudsman, the Australian National Audit Office (ANAO)
and the APSC.

Ongoing oversight bodies

In their ongoing oversight role as part of the normal Budget and Cabinet process, central
agencies are in frequent contact with line departments such as DVA and Defence and will
typically set up small ‘shadow’ teams (such as the Agency Advice Units in Finance). These
teams work closely with the relevant agencies to ensure that policy proposals and outcomes
are consistent with the Government’s broader Budget and policy priorities, as well as
specific Cabinet decisions.

We know of some instances where a central department has had significant involvement
with the DVA. Finance has taken a stewardship role overseeing the VCR program, in line
with its Budget accountability responsibilities, including commissioning annual assurance
reviews (chapter 9). Assurance reviews are designed to assist with implementing the VCR
program, ensuring it keeps to its budget and aligns with whole-of-government information
and communication technology and service delivery systems, including the Department of
Human Services’ Welfare Payment Infrastructure Transformation (WPIT).

However, because the day-to-day deliberations between central agencies and DVA (or
Defence) are not public, assessing their broader effectiveness as oversight agents is difficult.
Nevertheless, like DVA, their influence may be circumscribed by the political sensitivity of
policy in this area. One possible instance of this is the recommended inaction by an
interdepartmental committee in 2011 on the controversial issue of transitioning future SRCA
claimants into MRCA, notwithstanding their strong agreement about the in-principle merits
of doing so (Campbell 2011b, pp. 273-280).

Independent (and quasi-independent) oversight bodies

Independent oversight bodies also have a vital role to play in the veteran support system.
These bodies (the most prominent are outlined in box 11.6) do not report directly to a
Minister, but release public reports and are relatively free of the types of public pressures
discussed above.
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Box 11.6 Independent oversight bodies

e The Commonwealth Ombudsman (as the Defence Force Ombudsman) has the power to
‘consider and investigate complaints from people who believe they have been treated unfairly
or unreasonably’ by the Department of Veterans’ Affairs’ (DVA’s) administrative practices, with
the aim of effecting ‘significant improvements in the quality of government administration’
(Commonwealth Ombudsman 2017a). Under the Ombudsman Act 1976, these functions
include special investigative powers (including self-initiating an investigation) and the capacity
to recommend changes to individual decisions or to broader departmental rules and
procedures. In 2017-18, the Ombudsman received around 170 complaints about DVA’s
administration (Commonwealth Ombudsman, sub. 62, p. 2).

e The purpose of the Australian National Audit Office (ANAO) is ‘to improve public sector
performance and support accountability and transparency ... through independent reporting’.
More specifically, the Auditor-General, as an independent officer of the Parliament, provides
independent assurance of the executive branch and holds it accountable for ‘its use of public
resources and the administration of legislation passed by the Parliament’ (ANAO 2018a,
p. 11).

e Led by the Public Service Commissioner, the Australian Public Service Commission (APSC)
is a statutory agency within the Prime Minister and Cabinet portfolio, whose purpose is ‘to
create a high-performing Australian Public Service [APS] that delivers quality results for
government, business and the community and to make genuine and enduring changes to the
way the APS operates’. The APSC has responsibility (under the Public Service Act 1999) for
increasing ‘awareness and adoption of best-practice public administration by the public service
through leadership, promotion, advice and professional development’ (APSC 2018b, p. 7).

However, these bodies tend only to respond to individual incidents (such as the
Commonwealth Ombudsman’s investigation into ‘Mr A’ — chapter 9) or referrals to
investigate specific issues (such as the ANAO investigation into the efficiency of service
delivery by DV A) rather than broader veteran support policies and the underlying legislation.

In the veteran support system, these broader strategic issues tend to be considered by
quasi-independent (as they often include DVA staff in their membership or use a secretariat
in DVA), ad-hoc review bodies, such as the Toose (1976), Baume (1994) and Tanzer (1999)
Reviews. Agencies with a broader remit to investigate policy (such as the Productivity
Commission) are unusual, and rely on a formal reference before any investigation or inquiry
can be undertaken.

Both of these sets of oversight bodies — those with a specific remit and a broader policy
remit — can only make recommendations. Their power is one of disclosure — they have no
ability to compel policy change or administrative action by a Department or a responsible
Minister.

DVA'’s internal governance arrangements

DVA'’s internal governance structures are characterised by duplicated functions and forms,
confused dividing lines between institutions, and a lack of clarity about their purpose and
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rationale. In particular, the RC and MRCC sitting alongside the normal structure of a
department of state creates confusion and complexity, without any identifiable benefits. As
the APSC in their capability review said: ‘the number of committees, duplicated membership
and confused accountabilities inhibit decision making’ (2013, p. 7).

Effective governance requires clear objectives and clarity of purpose. As Department of
Finance guidelines state:

A lack of clarity about an activity’s purpose can result in ineffective governance structures that
inhibit the efficiency and performance of the body tasked with undertaking the activity. In
particular, it can make it difficult for the accountable authority to set a clear direction for the
body to achieve the scope and objectives set for it by the Parliament or the Government ... Put
simply, form follows function. (2015a)

The overlap between the Commissions means it is not clear ‘who’ (one of the Commissions
or the Department) is doing what. And much of this confusion is a function of the legislation.
Within their guiding legislation, the dividing line between the Commissions and the
Department is unclear — the RC (in s. 179A of the VEA) and MRCC (in s. 363 of the
MRCA) are both ‘taken to be part of the Department’ for the purposes of the Public
Governance, Performance and Accountability (PGPA) Act 2013.

This confused accountability structure permeates into interactions between the Commissions
and the Department. For example, DVA on occasion refers to the RC and MRCC as entirely
separate entities (without common membership). The Department’s 2017-18 annual report
states that ‘DVA reports to the [RC] on the administration of major programs and the
progress and outcome of all major reviews’, implying that DVA’s senior executives report
to themselves, given both organisations are headed by the same individuals (DVA 2018g,
p. 28).

The reality seems to be that the RC is the Department, and effectively has been since 1920.
For example, the Secretary of DVA is the President of the RC and the RC has a significant
overlap in functions and purpose with the Department. But with no independent staff of its
own, the RC is not able to function without the Department, so it seems unnecessary to define
it as a statutory body independent of the Department.

Given the overlapping membership between the RC and MRCC, there is a similar case that
the MRCC is also just the Department under a different title, particularly as the RC (acting
as the ‘MRCC subcommittee’) can make decisions on behalf of the full MRCC. Indeed,
DVA noted that the two Commissions ‘often consider the same issues and hold joint
meetings’ (sub. 125, p. 4).

The functions of both Commissions are also not unique roles that can justify their existence
separate from the Department. For instance, the RC and MRCC both have as a legislated
function the provision of advice to the Minister for Veterans’ Affairs (and the Minister for
Defence for the MRCC). But providing advice to Ministers is a normal and foundational
function of any department of state, such as DVA. It is unclear why this function needs to
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be duplicated, particularly as neither Commission is providing advice to the Minister that is
truly independent from DVA.

The key difference between the RC and the MRCC is the inclusion of the three non-DVA
members on the MRCC (one from Employment, two from Defence). In theory, this allows
the MRCC to create value in the veteran support system where the RC (and even the DVA)
cannot, particularly by injecting new, external views into the policy and administration
process. Given the governance and administrative problems documented throughout this
report, and notwithstanding that the deliberations of the MRCC are not public, the
effectiveness of these additional members seems unclear.?

11.3 Current funding arrangements do not support good
outcomes

Contemporary civilian workers’ compensation systems in Australia are funded via premiums
levied on employers, the sum of which goes into an account (a capital pool) to fund the
system. In ‘fully-funded’ systems, collected premiums are sufficient to cover the long-term
cost of workplace injuries including treatment and compensation. That is, the premiums
create a capital pool that is large enough to ensure the system’s long-term financial viability.
This funding approach encourages beneficial behaviours by scheme administrators — who
manage claims and the capital pool — and employers — who pay the premiums (this
approach is discussed in more detail in section 11.7).

However, this funding arrangement, and the beneficial behaviour that it would encourage,
does not exist in the veteran support system.

Existing pay-as-you-go funding arrangements send the wrong signals

Unlike civilian workers’ compensation systems, the veteran support system is funded on a
pay-as-you-go (PAYG) basis, similar to Australia’s aged pension system. PAYG funding
meets the immediate cash requirements of the system — such as payments for compensation,
rehabilitation and treatment — from the Government’s current revenue. No assets are
accumulated to meet future entitlements or management expenses in respect to incidents that
have already occurred (PC 2004, p. 279).

Compared to a fully-funded approach, a PAYG approach leads to worse outcomes,
including:

« unfunded liabilities, where a scheme’s liabilities are not covered by its assets. In the
veteran support system, contingent liabilities are large and there is no specific source of

2 Any three-three vote splits between DVA members and non-DVA members would be resolved in the DVA
members’ favour, as the Chair has a casting vote. However, it is unclear how often these splits occur, given
the MRCC reportedly ‘tends to make decisions by reaching consensus’ (DVA 2011b, p. 256).
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financial capital to fund annual liabilities — funding comes from the Australian
Government’s general revenue and, as such, can be subject to other short-term Budget
priorities

« cross-subsidisation over different generations. In the veteran support system, past
generations of ADF members make claims, while current and future generations of
taxpayers pay the bill. In an ageing society, this can strain available resources, as a
shrinking base of workers can end up paying for conflicts decades in the past (noting that
they do also benefit from any national security provided in the past)

« dampened incentives to improve workplace health and safety (PC 2004). In the veteran
support system, there is no institutional price signal providing information about the
lifetime costs of injury and illness, meaning cost-effective preventative actions are not
able to be identified by Defence

« a bias towards offering claimants a ‘pension-for-life’ (the costs of which will be spread
out over decades), rather than providing an up-front investment (which is often more
expensive in the short term) to support the claimant becoming a self-sufficient member
of society

« less timely and responsive claims administration. The cost of poor claims administration
that delays treatment, exacerbates existing illnesses or creates new mental health
problems during the process is borne by future generations, not the decision-making
organisation in the present

« a failure to provide the Government, Defence and DVA with useful information about
the impact of contemporary decisions that create long-run changes in scheme costs. This
is problematic in the veteran support system because the impacts of decisions (liabilities
from injuries or illnesses for ADF members) are often not manifest until many years or
even decades after a new measure is introduced — the average MRCA and DRCA
claimant does not submit a claim until 16 years after the injury occurred (ANAO 2018b,
p. 55)

« a short-term administrative focus, as PAYG schemes with large contingent liabilities
(such as the veteran support system) encourage scheme managers to ‘focus on the next
12 months and then the next three years, and not beyond that” (PC 2011b, p. 669).

The demand-driven, unfunded liability backed by the Australian taxpayer means DVA does
not face well-defined budget constraints and has weak institutional incentives to operate the
system in an efficient, cost-effective and financially sustainable manner.

11.4 Institutional separation — Defence and DVA

By definition, in a system that is based on determining liability for service-related conditions,
most of the complex problems facing veterans originate from when they were serving ADF
personnel, under the responsibility of Defence. This gives Defence a preeminent capacity to
reduce those problems before (or just after) they arise.
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However, the current demarcation of institutional roles between DVA and Defence can
frustrate that capacity, by pushing many of the long-term costs of missed opportunities onto
DVA instead. In effect, the institutional separation between Defence and DVA means
goodwill is working against the grain of the current system, leading to policy and
implementation gaps, duplicated services, communication problems and generally
inefficient administration — none of which serve the interests of service personnel or the
community as a whole.

Fractured responsibilities produce worse outcomes at higher cost

The wellbeing of veterans is mostly the responsibility of Defence while they are in full-time
service. When they leave full-time service, veteran wellbeing and the financial costs of
long-term, post-service care are mostly the responsibility of DVA (but only if veterans put
their hand up for assistance, such as by filing a claim or applying for non-liability support).
These arrangements have not fundamentally changed since the Repatriation Department was
created more than 100 years ago.

However, from the point of view of the serving and ex-serving members who need support,
this functional split is arbitrary and unhelpful, because no single agency has legislated policy
responsibility for the lifetime wellbeing of Australians with military service. This results in
an overly complex and disorganised system of support, where there are often overlapping
responsibilities. The split in responsibilities is an accident of history, and from a modern
perspective on good compensation and rehabilitation systems, it would always have made
sense to have a more unified system.

Some disagree that split responsibilities matter much, arguing that expanding the remit of an
already very large department would mean the relegation of veterans’ interests, or that
Defence should not have to (or is unable to) focus on veteran issues because its key role is
‘war fighting ... not looking after veterans’ (RAACC, sub. DR203, p. 20). The Commission
has taken such objections very seriously, but consider that neither negates the desirability of
a more unified set of responsibilities.

Starting with the first concern, while some might see veterans’ interests as a minnow in the
preoccupations of the defence portfolio, the budgetary facts belie this, with spending on the
veteran support system accounting for one quarter of the entire Defence portfolio budget.

Equally, the contention that there is a tension between defence capability and injury
management is not one that Defence endorses. In fact, there is some synergy between
warfighting capability and better injury and illness prevention. Defence rightly points out
that its effectiveness requires maximising the availability of deployable and motivated
personnel, which would be hindered by any injuries or illnesses. Like every other employer
in Australia, Defence also faces a suite of work health and safety requirements under existing
Commonwealth legislation (chapter 5). Recruitment can also be affected by the way Defence
deals with injury prevention and management. In this context, Defence does have incentives
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to care about the wellbeing of its personnel, but only over the short run. ESOs, such as
Soldier On, recognised this responsibility:

... the current mission of the ADF ... has the ‘support of the ADF’s current personnel’ at its
core. The ADF cannot meet its mission if it fails to support its current serving personnel.
(emphasis added, sub. DR245, p. 4)

These short-run incentives will somewhat reduce the personal and financial costs of the
veterans’ support system, as Defence will have managed to prevent or manage some
short-term injuries or illnesses that would otherwise end up in that system.

However, Defence has no policy remit (or source of funding) to support the short- or
long-term wellbeing of former ADF members. As Defence itself noted, an arrangement in
which an employer has no onus to fund the long-term costs of work-related injuries incurred
by its employees is unusual:

... the unique aspect of the current system of veterans’ support is that Defence as the employer
is not financially responsible [its emphasis] for the compensation of its personnel for the impact
of their service. (sub. 127, p. 18)

Defence can effectively settle its long-term work health and safety obligations by
discharging its employees. This is not an option for any other Australian employers because,
as part of Australia’s systems of workers compensation legislation, they pay a financial
premium (or self-insure to the same effect) that sends a clear signal to employers about the
long-term compensation and treatment costs of any employment-related injuries (discussed
in more detail in section 11.7).

Defence’s view is that while its arrangements are unusual, the absence of a responsibility for
long-term costs does not create a barrier to risk reduction (sub. 127, p. 18).

This seems overly optimistic. While many Defence injuries may be the inescapable
outcomes of an inherently hazardous job, the accumulated global evidence of workers’
compensation schemes is that the incentives of employers (even the most good-willed)
matter, and creating mechanisms for long-term responsibility (such as a premium) can
encourage them to put in place better systems to manage and avoid the risks of costly injuries
or illnesses. This is all the more important the bigger and more enduring such costs are —
for instance, veterans who lose limbs or suffer brain injuries will need lifelong support, but
under the current governance structures, Defence can discharge their responsibility to that
member by discharging them.

And indeed, some people have suggested that Defence is doing this. For example, Julie-Ann
Finney wrote about her son, David Finney, who was discharged from the ADF following an
attempt to end his own life:

The ADF washed its hands of him — he never heard from them again. What other employer in
Australia ... would not bother with any form of follow-up care? David’s treatment with the DVA
was now self-care — it was up to him to follow up and make his own appointments.
(Finney 2019)
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In effect, the existing system for veterans’ compensation under-prices high long-run costs,
compared with lower short-run costs — an undesirable feature of any workers’
compensation scheme. The implication is that Defence is likely to underinvest in personnel
wellbeing. As one former ADF member put it:

... the ADF has no penalty imposed on it for the poor choices that negatively impact on the health
and wellbeing of service members, and will only achieve cultural change when both incentives
and penalties are imposed. When leaders are held accountable. Time and time again service
members who could receive early intervention or treatment for minor, and at the time short-term

injuries, do not do so due to cultural pressures within the ADF ... (David Peterson,
trans., pp. 1282-3)

In practice, a split system serves no one well, including Defence, because the feedback loops
that could inform change that enhances capability and cost effectiveness are severed.
Meanwhile, accountability, particularly with respect to financial cost, is not sheeted home to
the parties most able to do something to fix problems.

Transition processes provide deep insights into the problems

A concrete example of the costs that severed feedback loops and lack of accountability
impose on the system is the transition process as ADF members leave full-time service and
return to civilian life — often a period of vulnerability that leads to subsequent problems
(chapter 7).

In transition, Defence is operating in a twilight of information — it may try to pre-empt
problems prior to discharge, but the long-run costs associated with transition (to veterans,
their families and DV A’s support system) are only partly visible to it. Indeed, ironically,
Defence has an incentive to make the actual transition supports — which it does pay for —
perfunctory and short, as the long-term consequences of poor transition are not its burden.

The result of these deficiencies is that the transitioning member finds that treatment and
rehabilitation provided by the ADF ceases on discharge, and they then need to enter the
stressful and uncertain DVA claims process, which can take months or even years to
complete. DVA then picks up the pieces, paying for the subsequent cost of treating the
conditions associated with service, as well as the mental health issues that can sometimes
arise from the clunky and inefficient transition process itself. Despite DVA’s role in
providing assistance, veterans can still fall through the cracks, which is one of the
precipitating factors for the very high suicide rates among them:

Although improvements have been made, the transition from ADF to DVA health systems is still
not a smooth one. There is a lack of continuity in clinical care — members often have to terminate
with one mental health provider and commence with another at the point of discharge. This not
only disrupts treatment but, more importantly, creates a high risk of the person falling through
the cracks and out of the care system. (Phoenix Australia 2016, p. 4)

The Commission heard about some very poor transition experiences (box 11.7), including a
member who was medically discharged from the ADF while in hospital following a suicide
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attempt and not given any follow-up support. In the context of rehabilitation (chapter 6), one
participant said that ‘once a member becomes injured or ill for a prolonged period they are
on a one-way conveyor belt into the community requiring DV A assistance and support’
(Stephan Rudzki, sub. 40, p. 4). Similarly, DFWA claimed that:

... the ADF has no further responsibilities for those medically discharged and [in] fact, is quite
enthusiastic in removing members who adversely impact on ADF operational readiness and
effectiveness. (sub. 118, p. 27)

Better data — a need recognised by all stakeholders in this inquiry — would help to identify
the frequency, nature and causes of problems of this kind. Regardless, the system is not
well-designed to consistently provide good outcomes. The core of the problem is that, due
to the institutional split, transition remains no single agency’s responsibility and so no
agency is wholly accountable for veterans’ long-term wellbeing beyond discharge. And so
while everyone has accepted the importance of transition to veterans’ health and wellbeing,
work is still needed to determine which services are working well, which are working poorly
and where additional efforts should be targeted.

Box 11.7 Participants point out what the policy split means in practice

Peter Alkemade:

Defence has had the opportunity to deal with people who it is getting good value from and then when
those people separate from Defence, they can hand them all as a group over to another organisation
which they have no direct control or influence over. One of the big problems with this is that as a
consequence, the ADF have very little visibility of the long-term impacts of a lot of their practices.
(trans., p. 639)

Darren Thompson:

... once you have indicated that you wish to separate, whether that’s under your own steam or medically,
that’s it. They do not want to know, they do not have the time for you because you're basically part of the
tail, you’re not part of the head, you're not part of a war fighting machine. (trans., p. 840)

John Pilkington:

When it comes to people that are medically discharged, they really haven’t got a clue what they’re doing.
They’re either mentally unstable, physically unable to do anything and they’re being shafted. There’s
nobody there to sort of look after them. Defence sort of shoves it across to transition, transition shoves
it to DVA, it’s like playing cards ... They don’t get any follow up ... (trans., p. 707)

Kathleen Moore:

Our son’s medical transition in January 2018, following 20 years of service was a disgrace and
highlighted the empty promises made by Defence about new and improved transitioning ... Changes
and improvements need to start at the Defence workplace. Not after they’ve been kicked to the curb or
disappeared down a crack in the floor. Those who are charged to deploy them should also be responsible
for ensuring they are supported and encouraged in a positive working space when they return injured
and ill. (trans., p. 1016)

Prior to being deployed or sent on operations, Defence personnel attend force preparation. Itis surprising
and disappointing to veterans that the military have overlooked the most dangerous and unknown
operation of all, leaving the ADF. Unfortunately there are no force preparation courses, or training
provided to members before they leave the ADF, the biggest operation and deployment of their life.
(trans., p. 1016-17)

(continued next page)
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Box 11.7 (continued)

Graeme Mickelberg:

To me there’s a distinct lack of integration between programs at the strategic level, at the operation
level, and dare | say at the tactical level, as a military person would break it up. My own son recently
left the ADF after seven or eight years of service including Afghanistan and elsewhere. His view is that
arguably Defence, the ADF, are failing in that area of ... bridging that transition. My view as a long
term practitioner is we talk a good talk about the Defence family from when they enter basic training
to right through their career and yet where we’re failing is, they’'re dropping off the edge when they’re
discharged from the services ... and some of them are disappearing into an abyss and sadly there are
consequences of that. (trans., p. 1260)

Robert Dick, RSL Tasmania:

... the mindset of the culture within Defence at the moment is if you're injured and you can’t deploy,
you’re upsetting the team management and the team play in this area. You'’re pushed to one side ...
And then they tend to forget about you. You’re seen [as] ... a secondary citizen in their mind. That’s
the culture that has to change. (trans., p. 861)

Paula Dabovich:

The problem with transition is no one takes responsibility. Defence think it's DVA’s responsibility, DVA
think it's Defence’s responsibility and ... no one is actually doing anything. (trans., p. 964)

Inefficient and ineffective administration

The functional split between Defence and DVA also results in inefficient and ineffective
administration of supports for current and ex-serving personnel. This is partly because both
Defence and DVA are undertaking tasks that could be carried out more efficiently and
effectively by just one agency. For example:

« information about the medical, health and service records of veterans that is required
to assess claims needs to be coordinated across multiple software systems and via a
series of cross-departmental voluntary memorandums of understanding. Data and
information exchange is historically poor, cumbersome and bureaucratic (chapters 8
and 18)

« rehabilitation and health care is not well coordinated across Defence and DVA. There
is duplication and a lack of any continuum of care (which results in poorer outcomes
for veterans and taxpayers). Better commissioning of services and coordination of care
could generate cost efficiencies through economies of scale.

As Defence said itself, the functional separation with DVA (and, to a lesser extent, the
Commonwealth Superannuation Corporation) in the veteran support system creates
‘confusion, gaps, overlaps and less accessible services, reducing the effectiveness of the
system’ (sub. 127, p. 4). DVA also said that the split undermines operational capability by
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impeding the flow of information that could ‘assist Defence to better understand
occupational risks and to identify opportunities to proactively manage those risks’ (DVA,
sub. 125, p. ix).

While Defence has committed to improve the flow of information, the incentives in the
system to pursue such action are lacking because the benefits of change accrue to DVA, not
Defence. The need for a better flow of information has been talked about for decades, but
progress has been slow. As one participant said:

. many of the problems within the current [veteran support] system exist because of the
separation between the Departments of Defence and Veterans® Affairs. Over at least the last ten
years the departments have been trying to work more closely, significant amounts of money and
time are spent to synchronise the ICT systems, and data collection enabling DVA to become
more proactive yet we are still nowhere near were we should be. (Renee Wilson,
sub. DR257, p. 2)

11.5 A proposed path forward

To create a contemporary system, significant reforms are needed

The current governance structures undermine good policy outcomes for veterans by failing
to hold decision makers accountable and instead encourage short-term, band-aid solutions.

Many participants to the inquiry thought that the problems of the current system could be
solved if DVA and Defence were given more time and financial resources to continue to
implement the existing suite of reforms, especially the VCR program. This view was
particularly common among established ESOs.3

But others disagreed. These typically younger participants (including some with no formal
connection to existing ESOs) noted that the current system ‘provides almost no incentive to
the bureaucracy to achieve the best possible wellness for Australia’s veterans’ (David
Peterson, sub. DR223, p. 2), and that problems remain despite decades of attempts to fix
them (Renee Wilson, sub. DR257, p. 2).

Despite some improvements, the bottom line is that the Commission considers that the
current suite of reform programs underway in Defence and DVA will not tackle the
fundamental governance problems or underlying systemic issues. They are insufficient to
underpin a contemporary support scheme that achieves the best outcomes for veterans and
their families. Instead, as one participant expressed it, they are a continuation of ‘a hundred
years of evolutionary, incremental messing around’ (Peter Reece, sub. DR194, p. 2).

3 For example, Alliance of Defence Service Organisations (sub. DR247, pp. 8-9), Defence Force Welfare
Association (sub. DR299, p. 5), Federation of Totally and Permanently Incapacitated Ex-Servicemen and
Women (sub. DR290, p. 11), Royal Australian Armoured Corps Corporation (DR203, pp. 18-19), RSL
Queensland (sub. DR256, pp. 8-9), RSL Victorian Branch (sub. DR273, p. 2).
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Creating a modern veteran support system

The Defence and Veterans’ Affairs portfolios should be reformed to create a set of
complementary accountability structures and institutional bodies that mimic, in form and
function, those of other modern workers’ compensation systems in Australia. Tried and
tested over at least the past three decades, these systems are designed to safeguard the
short- and long-term wellbeing of employees. They do this by relying on a set of
complementary regulatory and financial incentives that make it clear that the employer is
ultimately accountable for workplace injuries and illnesses, their costs, and the measures that
can reduce or manage those injuries.

Applied to Defence, such a system would ensure that in the future, the impact of ADF service
on the long-term wellbeing of Australia’s veterans is a key consideration in all Defence
activities. Ultimately, this would improve Defence’s treatment of its personnel, which in turn
would improve Defence’s warfighting capability. As noted by Renee Wilson, ‘members and
their families are capability — without them, the best design, best technology and best
equipment means nothing’ (emphasis added, sub. DR257, p. 2).

The Commission’s package of ideal changes to the Veterans’ Affairs sub-portfolio and
Defence portfolio (set out in our draft report) includes moving responsibility for veteran
support policy into the Department of Defence. This would make Defence accountable for
policies affecting the long-term outcomes of veterans, as accountability would rest with
those inside Defence who are best placed to influence change, particularly the Chief of the
Defence Force and the Secretary of Defence.

However, there was strong opposition to this proposal (discussed in section 11.8),
particularly as it would lead to the abolition of DVA. Veterans also lack confidence in
Defence’s ability to undertake DVA’s current policy responsibilities and oversee veterans’
policy. This is in part due to a lack of trust from veterans, especially given that their
service-related injuries or illnesses arose under Defence’s watch. Due to the strong
opposition to this proposal and the lack of confidence and trust by veterans, the Commission
does not see a shift to this model as realistic or feasible at this time.

As such, the Commission is recommending the following set of complementary reforms
(represented in figure 11.3).

« A permanent combined Minister for Defence Personnel and Veterans (section 11.8) —
to ensure integrated policy development for serving and ex-serving veterans.

« A new advisory council to the Minister for Defence Personnel and Veterans
(section 11.9) — to provide independent advice on the lifetime wellbeing of veterans.

o Administration of the veteran support system moved out of DVA and into a newly
created statutory agency — the Veteran Services Commission (VSC) — designed to
serve the best interests of veterans (section 11.6) — to create a single agency whose sole
focus is maximising veteran welfare.
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« An annual premium levied on Defence. The levy would be designed to fully fund the
veteran support system. This sends a clear price signal about the long-term cost of ADF
activities and makes the veteran support system financially sustainable (section 11.7) —
to make Defence financially accountable for the long-term cost of veteran policy.

« Animproved strategic policy and planning capacity in a reformed DVA. This will require
DVA to work in close cooperation with Defence and the VSC to ensure cross-agency
‘enlistment-to-the-grave’ policy development (section 11.8) — to significantly enhance
DVA’s ability to deliver long-term policies that focus on veteran wellbeing across
government.

« Responsibility for the Office of Australian War Graves moved to the Australian War
Memorial (also section 11.9) — to consolidate the agencies maintaining Australia’s
memorials to its veterans.

The institutional and governance changes that the Commission is recommending are
designed to create a system that works in the interests of the ADF, veterans and the
Australian community more generally (some examples of benefits are listed in box 11.8).

Figure 11.3 The Commission’s proposed new governance arrangements

TS o LIS 151 Minister for Defence Personnel and Veterans
Defence Industry Defence
I I |
I I I
e e
Review —
Department Army DVA Secretary Board
Commissioners
Air Force Navy Provide strategic direction
for policy and legislation Australian Chief Executive Officer
Chief of the (coordinating with War |
Defence Defence Defence and the VSC). Memorial Admini h
Secretary S Also engage with and MTER U Wtz

Defend Australia, advance
Australia’s strategic

support ESOs, train and
develop advocates,
conduct major

Repatriation

support system, by
determining claims and
funding or providing

interests and respect and commemoration activities, X,‘:ﬁéﬁﬁ; proactive, individualised and
support current serving research and evaluate need-based services to
personnel (including policies and programs, veterans and their families.
through a new Joint and operate some Ministerial Also calculate and collect a
Transition Authority) secretariat functions. advisory J Defence premium.

council

494

ABETTERWAY TO SUPPORT VETERANS



Box 11.8 What would change under the new governance
arrangements?

This box provides some specific examples of how the recommended system, including retaining
a reformed Department of Veterans’ Affairs (DVA), could change outcomes in Defence and the
veteran support system.

e The Australian Defence Force (ADF) may use the cost breakdown from a premium to identify
and alter training and operational practices that risk harming personnel without contributing to
ADF capabilities. For example:

— if a particular training regime is repeatedly inducing high rates of injury, the regime could
be altered to achieve the same level of training and fitness, but without as many injuries.
RSL Queensland suggested that ‘physical training should be graduated and conducted
using world-leading sports science principles to reduce injury and increase performance’
(sub. DR256, p. 7), which is not possible without evidence on the extent and sources of
long-term damage to personnel from existing training regimes

— there may sometimes be scope for investments in capital equipment that reduce risks to
personnel, a practice that has been an increasing feature of operations, such as robotic
investigation and disposal of improvised explosive devices using remote-piloted Talon
vehicles in Afghanistan (Slocombe 2015).

o Defence could support a smoother transition to civilian life after service, improving long-term
wellbeing and reducing any future draw on benefits from veterans with poor transition
outcomes (chapter 7). This would also include providing discharging members with a more
seamless continuity of services, particularly for those engaged in ADF treatment or
rehabilitation (chapter 6).

— Improving transition would likely enhance Defence’s operational capability, as the poor
post-service outcomes of some personnel (including well-publicised instances of suicide)
could discourage others from enlisting, making Defence’s recruitment task more difficult.

o Defence (and the Government) may reverse the outsourcing of some support roles and
instead offer the positions to injured personnel who are unable to undertake their previous
role. This could provide those personnel with an opportunity to stay in the Defence
organisation with continued employment and purpose as part of the ‘ADF family’, rather than
forcing them to medically discharge.

— As the Defence Force Welfare Association said, ‘in the past, when there were budget cuts
to be applied to Defence the “veteran care” area suffered ... Hundreds of uniformed roles
in training, administration and support which were available for ... rehabilitation, respite and
lower medical grade postings for ADF members were removed and replaced by civilians.
As a result, the ADF now has few posts available to support in-service rehabilitation’
(sub. DR299, p. 30).

o Defence may reassess its recruitment practices, to ensure they are recruiting personnel with
physical and mental traits that make them more resilient to some injuries and illnesses.

— As an example, Dr Kenneth O’Brien (sub. DR302) suggests that the latest
medical-scientific evidence might point to genetic and hormonal influences on mental
health outcomes, which improved recruitment processes may be able to screen out.

(continued next page)
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Box 11.8 (continued)

Defence would have strong incentives to encourage early reporting of injuries and illnesses
and reduce chronic under-reporting (chapter 5), in order to enable early intervention, minimise
long-term costs, and enhance Defence capability (as under-reporting probably results in
personnel who are already injured being deployed). As one veteran noted, ‘only when leaders
within the ADF encourage, support and require injuries to be managed early, quickly,
inexpensively and at the earliest possible level will the costs of compensation and rehabilitation
for veterans be reduced whilst improving the wellness of service members and veterans alike’
(David Petersen, sub. DR223, p. 3). This might include:

— encouraging commanders to actively discourage personnel from hiding their injuries and
illnesses, as well as encouraging commanders not to ignore issues raised by personnel

— conducting more rigorous health assessments before, during and after a deployment

— inculcating a ‘culture of care’ towards personnel, where they are not afraid that they will be
punished for identifying an injury or illness, but instead are confident that their unit will
support them and work with them to get them back to service as quickly as possible. As
David Petersen noted, ‘time and time again, service members [who] could receive early
intervention/treatment for minor, and at the time short-term injuries, do not do so due to
cultural pressures within the ADF’ (sub. DR223, p. 3).

Under the proposed arrangements, Defence may also rethink some equipment and capital
purchases, placing more emphasis on the capability of purchased materials to protect ADF
personnel, even if this comes at a slightly greater cost, as this could help to prevent future
costs of injuries or illnesses through a premium.

To minimise long-term costs, the Veteran Services Commission (VSC) might actively seek out
at-risk current or ex-serving veterans and offer them early treatment before their conditions
become worse (and more costly).

— For example, DVA and the VSC may find that offering rehabilitation to former ADF
personnel on a non-liability basis is a more cost-effective way to get them back into a
fulfilling role in society and a workplace (and hence minimise the long-term damage from
incapacity), rather than waiting for the individual to file a claim and have their liability
accepted (chapter 6).

— Similarly, with adequate data transfers from Defence, the VSC may be able to automatically
file claims for veterans without their involvement, once the VSC is notified of an incident by
Defence or the veteran hits various exposure thresholds during their career.

11.6 A new Veteran Services Commission to administer

the system

At the heart of all workers’ compensation schemes are scheme administrators whose mission
is solely to serve the best interests of scheme participants. The mission statements of some
prominent workers’ compensation scheme administrators are instructive:

We work with employees and employers to minimise the impact of harm in the workplace,
improve recovery at and return to work, and promote the health benefits of work through good
work design. (Comcare 2018a)
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... we deliver best in class insurance and care services to the business, people and communities
of NSW. Whether a person is severely injured in the workplace or on our roads, icare supports
their long-term care needs to improve quality of life, including helping people return to work.
(icare 2019a)

The VSC should be created to administer the veteran support system.4 A dedicated scheme
administrator will professionalise the veteran support system and bring a lifetime care
perspective to Australians with military service.

The VSC would work in close cooperation with the ADF to help improve operational
approaches. For example, the VSC will seek to identify the long-term health outcomes
experienced by veterans and link them back to past Defence activity. This will enable
Defence to better understand the long-term impact, including the health and financial costs,
of Defence activity on service personnel. The information could then be used by the ADF to
help design tailored training regimes that reduce long-term injuries and increase the
in-service longevity of personnel at least cost.

A departmental structure cannot deliver good outcomes

The VSC should not be a department of state like the current scheme administrator, DVA.
A departmental structure for operating a modern compensation scheme is inappropriate —
Australian governments have recognised this by progressively abandoning such structures.
A department of state is principally designed to serve a Minister of the Government of the
day, and they typically focus on immediate, rather than long-term outcomes. The expertise
of departmental staff is also unlikely to be suited to administering such a scheme.

Instead, the VSC’s structure, purpose-designed to support veterans should mirror the best
features of existing scheme administrators in Australian workers’ compensation schemes.
That is, it should be independent (both of government and the department of state that sets
policy) and have a clear focus on the long-term health and wellbeing outcomes of scheme
participants, while also adapting to accommodate any unique needs of veterans or their
families. In short, the scheme administrator should exist solely to serve the veteran support
scheme and its recipients.

This approach replicates best practice elsewhere in Australia. For example, claims for
workers’ compensation by Australian Government employees are determined and
administered by Comcare as an independent statutory agency, while the Minister for

4" The Commission also considered whether Services Australia (formerly the Department of Human Services)
could administer the veteran support system, particularly given it already provides some back-office
functions to DVA. However, as Services Australia primarily administers income support pensions, it would
be ill-suited to the administration of a contemporary veteran support scheme, so this option is not discussed
further. Some participants to the inquiry — such as the Australian Peacekeeper & Peacemaker Veterans’
Association (sub. DR270, p. 3), the Naval Association of Australia (QLD branch, trans., pp. 1269-1280),
the RAACC (sub. DR203, p. 17) and TPDESA Townsville (trans., pp. 1356-1369) — agreed that Services
Australia was not suited.
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Industrial Relations (under advice from the Attorney-General’s Department) has
responsibility for policy and the enabling SRCA legislation. Other examples include the
Victorian Transport and Accident Commission and New South Wales’ icare agency.®

Functions of the VSC

The new VSC would replace many of the functions of DVA, the RC and the MRCC,
including managing all claims and providing or commissioning all services related to
compensation, rehabilitation and treatment for veterans and their families. For most veterans,
the VSC would be the primary (and only) organisation they engage with in the veteran
support system.

A critical function of the VSC should be the modern, evidence-based management of the
veteran support system, including putting in place processes and infrastructure for data
collection and storage, and building the capability to analyse that data using actuarial,
economic and other outcomes-based approaches. An evidence-based approach is integral to
better outcomes for veterans and their families because it allows for the systematic
identification of what services work and which ones do not.

The VSC should implement best-practice case management approaches designed to
minimise hardship during the claims process and maximise people’s wellbeing. The VSC
should tailor available services to meet veterans’ needs and avoid one-size-fits-all
approaches, which characterise parts of the current veteran support system. Services
provided by the VSC should include direct support (such as counselling, mental health
services and respite care) to the families of veterans where there is an identified need —
family support is often vital to helping injured or ill veterans achieve better life outcomes
(EML, sub. 90, p. 2).

The VSC’s functions (legislated in the MRCA) should include powers to:

« achieve the legislated objectives of the veteran support system (recommendation 4.1),
particularly:

— restoring injured and ill veterans by providing timely and effective rehabilitation and
health care so they can participate in work and civilian life

— providing adequate compensation for veterans (or if the veteran dies, their family) for
pain and suffering and lost income from service-related harm

— enabling opportunities for social integration

5 In response to the Commission’s draft report, the Alliance of Defence Service Organisations (ADSO)
proposed an alternate structure that ‘is respectfully distant from government and militates against the
invidious features of a statutory agency’ like the VSC (sub. DR309, p. ii). The proposal seems to involve
incorporating a registered charity (governed by a board of key stakeholders and funded by donations) as a
substitute for the VSC. The Commission has not considered this proposal any further, as administering and
regulating the veteran support system is a core, non-commercial function of government and currently
funded by taxpayers.
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« make all claims determinations under the veteran support legislation (and delegate this
power to VSC staff, computer programs or other entities, as appropriate)

« calculate, collect and administer a premium on Defence (for ADF members) under a
fully-funded system (discussed further below)

« Mmanage, advise and report on the outcomes of the veteran support system, including the
financial sustainability of the MRCA scheme

« fund, commission or provide services to eligible veterans, including health, mental health
and community services

« collect, analyse and exchange data about veterans and veteran supports (including early
intervention)

« contribute to priorities for research into veteran issues (chapter 18).

The other functions of DV A that would not be part of the VSC’s remit (including strategic
policy development, engagement and coordination with veterans and ESOs,
commemorations and war graves and advocate training) are considered below.

The VSC would also be expected to:

« provide advice to the Minister in relation to its functions and powers

« work closely with the responsible department of state (discussed in section 11.8) by
providing feedback on the workings and outcomes of the current system with the aim of
improving policy design

« engage regularly with clients (veterans and their families) and service providers and other
stakeholders, including ESOs and advocates to get feedback on how to improve its
systems and processes.

Internal governance of the VSC

The VSC would be set up with a standard corporate model of governance for statutory
agencies. It should be led by an independent board similar to a corporate board of directors,
made up of part-time® Commissioners, appointed by the responsible Minister. The board
members would:

« be empowered to decide the most appropriate manner to carry out the functions of the VSC
« independently appoint a CEO, responsible for the day-to-day administration of the VSC
« number about seven in total

o include as members those with experience in other workers’ compensation or
rehabilitation schemes, project management or providing services to veterans (such as in

»

In this context, ‘part-time’ refers to the members only meeting periodically throughout the year (such as
monthly), not being involved in the day-to-day administration of the VSC (which is the CEO’s role) and
often being able to maintain their other roles outside the VSC (subject to conflict-of-interest requirements).
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veteran health care, rehabilitation, treatment, etc.) to ensure that the veteran support
system keeps up with industry best-practice and avoids pitfalls from elsewhere. While it
would also be important to include some members with direct military experience and
an understanding of veteran issues, these members should not form the major part of the
board — the board’s purpose is not to replicate a consultative or representative forum,
but to provide professional leadership and guidance to the administration of the veteran
support system.

In line with chapter 13, the VSC could also be the body responsible for administering
invalidity claims under the military superannuation system. This would mean administering
compensation payments for incapacity or death under the Australian Defence Force Cover
Act 2015, the Military Superannuation and Benefits Act 1991 and the Defence Force
Retirement and Death Benefits Act 1973, while policy responsibility remains in the Defence
portfolio (as currently). As noted in recommendation 13.2, consideration of this option is
required if other approaches are unsuccessful in improving the interface between the
superannuation and compensation systems.

Establishing the VSC

The VSC is a necessary precondition to improving the veterans’ support system and it
represents a significant change to the system’s governance. Some participants, including the
Alliance of Defence Service Organisations (ADSO) and the Combined SA ESOs, were
concerned that there would be disruptive impacts during the transition to the VSC and that
‘existing services may well be compromised’ (Combined SA ESOs, sub. DR188, p. 11).

To prevent major disruptions to the administration of claims, the transition to the VSC will
need to be handled carefully by several agencies across government, including Defence,
Services Australia (previously known as the Department of Human Services) and other
agencies directly involved in the veteran support system. In addition, drawing on the
practical experience of existing claims administrators, such as Comcare and the various state
agencies, could help facilitate the smooth introduction of the VSC.

The preparatory work to establish the VSC should commence as soon as possible and should
be done in the context of the continued rollout of the VCR program (chapter 9). Once the
VCR program has been completed (due in mid-2021), the changes to DVA’s governance
structures should start to be implemented. This should allow the VSC to begin operating by
1 July 2022, and earlier if possible. Any delays in the rollout of the VCR program should
not delay the establishment of the VSC.

Extensive preparatory work throughout a long lead time will enable the new structure at the
top of the VSC (the board and CEO, operating independently of government departments to
maximise veteran wellbeing within a fully-funded system) to begin to drive change in the
culture of the organisation and improve outcomes for veterans and their families from day one.
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As the VSC would be taking over many of DVA’s existing administrative functions, its
funding should be drawn from the nearly $400 million in annual departmental appropriations
that DVA currently receives (DVA 2018g, p. 214). Additional funding injections from the
Government would probably be needed for the first few years to cover transitional costs,
while overall funding may need a permanent increase to support investment in the VSC’s
more client-centred approach.

Other administrative decisions that the Government and the independent VSC board will
need to consider during and after transition include:

« the location of the primary VSC office — DVA and Defence are headquartered in
Canberra so it may be desirable to base the head office of the VSC in Canberra, at least
initially. Although it is likely that administrative and other frontline staff will be
dispersed around the country to maximise active engagement with clients.

« the type of staff employment — moving to an employment system that is not covered by
the Public Service Act 1999 (as the Commission recommended for the National
Disability Insurance Scheme) has the potential to increase hiring flexibility and the
‘cultural independence’ of government agencies (PC 2017d). However, a modern
compensation scheme can be run by public servants (for example, Comcare and
SRCC 2018), and an over-reliance on short-term contractors for core business is one of
DVA’s primary problems, with some participants concerned that ‘the creation of a
statutory authority continues a 25-year old program of downsizing the APS’ (AFA,
sub. DR300, p. 7)
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RECOMMENDATION 11.1 ESTABLISH A VETERAN SERVICES COMMISSION

The Australian Government should establish a new independent statutory authority —
the Veteran Services Commission (VSC) — to administer the veteran support system
by July 2022. It should report to the Minister for Defence Personnel and Veterans, but
be a stand-alone agency for veteran services (that is, separate from any department of
state).

The functions of the VSC should be to:

o achieve the objectives of the veteran support system (recommendation 4.1) through
the efficient and effective administration of all aspects of that system

« make all claims determinations under the veteran support legislation
« calculate, collect and administer a premium on Defence (recommendation 11.2)

e« Mmanage, advise and report on outcomes and the financial sustainability of the
system, in particular, the compensation and rehabilitation schemes

« enable opportunities for social integration

« fund, commission or provide services to veterans and their families.

An independent board should oversee the VSC. The board should be made up of
part-time Commissioners appointed by the Minister. Board members should have a mix
of skills in relevant fields (such as other compensation schemes, project management
or providing services to veterans), and some members should have experience in the
military and veterans’ affairs. The board should have the power to appoint the Chief
Executive Officer (who should be responsible for the day-to-day administration of the
VSC).

The Australian Government should amend the Veterans’ Entitlements Act 1986 and the
Military Rehabilitation and Compensation Act 2004 to abolish the Repatriation
Commission and Military Rehabilitation and Compensation Commission upon the
commencement of the VSC.

11.7 Levying a premium on Defence

Premiums are vital to a modern military compensation system

A critical driver of beneficial outcomes in workers’ compensation systems in Australia is a
premium levied on employers. Premiums create positive incentives for change and
cooperation between scheme administrators and employers (box 11.9).

A premium levied on Defence by the VSC would sheet home financial accountability for the
veteran support system directly to Defence, and send a clear price signal about the impacts
of reducing injuries and the associated positive flow-on effects to the capability of personnel.
In addition, a premium would create a dedicated funding source for the VSC — the
independent body responsible for getting the best possible long-term outcomes for veterans.
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Box 11.9 Premiums provide a multitude of powerful incentives
A levied workers’ compensation premium can:

e send a strong information signal to the employer — particularly about how changes in working
conditions (such as an organisation’s workplace health and safety performance), benefit
structures and other underlying factors (such as dangerous events) are linked to quantifiable
changes in the premium. Premiums can therefore provide a powerful signal to employers
about the costs of injuries and illnesses occurring under their watch, which enhances or
complements existing incentives for workplace health and safety (chapter 5). In Defence’s
case, a premium acts as a price signal about the cost of not achieving the long-term wellbeing
of serving personnel.

o create financial pressure for change — premiums affect employer behaviour because budget
constraints mean the premium has financial ‘bite’. Where the employer controls the levers
affecting the premium, they can take direct action to improve outcomes or behaviours (such
as by reducing workplace injuries) to lower their premium (other things equal). As the
Commission has previously said, where risks are high ‘this should feed through into premiums,
which in turn should signal to employers the need to invest in workplace safety and
rehabilitation’ (PC 2004, p. 282). An employer that does little to reduce the number or impact
of workplace injuries will face rising premiums and falling workforce productivity due to more
sick days. Conversely, an employer that works hard to reduce workplace injuries and their
impact will face relatively lower premiums and rising workforce productivity.

e encourage early treatment and efficient claims administration — a scheme administrator,
operating within a funding envelope set by the premium, has incentives to minimise system
costs. It can achieve this by, for example, eliminating inefficient and unsupportive claims
handling, which can aggravate existing illnesses or create new mental health problems. The
administrator can also get people back to work quickly by avoiding a passive approach to
identifying, treating and rehabilitating injured or ill employees. For veterans, this means a
premium would mutually reinforce the Veteran Services Commission’s goal of improved
administration.

e promote better data collection and use — good quality data about the risks of injury or illness
and the costs and outcomes of compensation, rehabilitation and treatment are key to
calculating a premium and understanding drivers and emerging risks for employees and
employers (discussed in chapter 18). Scheme administrators can also work with employers to
prevent injuries by sharing information that they have gathered about what works or does not.

e act as a powerful mechanism for accountability and transparency — by making the lifetime
cost (both financially and in terms of health impacts on veterans) of changes to veteran support
policy and broader defence policy transparent at the time policy decisions are made. This
information is missing under current institutional arrangements, obscuring long-term policy
costs to Defence, the Government and the public.

A dedicated, but limited, funding source will provide a strong incentive to manage system
costs and get value for money for veteran services to ensure that the system is financially
sustainable.

As such, the veteran support system should be funded by the VSC levying an annual
premium on Defence, set at a level to sustain a fully-funded scheme.

GOVERNANCE AND FUNDING 503



Although several issues with a premium were raised by participants (discussed below in more
detail), none represent principled objections that would undermine the broad case for levying
a premium on Defence. The problems raised can be broadly categorised into those associated
with creating a new scheme — and hence are surmountable over time and with experience —
or those that represent misunderstandings of how a fully-funded system works.

The premium must be set to achieve full funding

For the benefits of a premium to be fully realised, the premium must be designed to achieve
full funding of the veteran support scheme. As discussed in section 11.3, a PAYG approach
is deficient compared to a fully-funded scheme, because it creates unfunded liabilities,
encourages cross-subsidisation over different generations, dampens incentives to improve
workplace health and safety and leads to a short-term administrative focus and less timely
and responsive claims administration.

In a fully-funded veteran support system, Defence would pay premiums for uniformed ADF
personnel (those covered by the veteran support system) to the VSC, who would manage the
pool similar to any civilian workers’ compensation scheme.” The premium paid by Defence
would be equivalent to all the future costs of the veteran support system (compensation,
rehabilitation, treatment and other services) that are expected to be generated as a result of
new or aggravated service-related conditions created during the year the premium is levied.8
These costs (referred to as the scheme’s ‘liabilities’) are then discounted across time and
summed to a single figure to generate the premium (further details are in box 11.10).

7 These premiums would be in addition to those that Defence already pays to Comcare each year for the
workers” compensation scheme covering its public servants (SRCA), which was around $22 million in
2017-18 (DoD 2018f, p. 165). Although this would result in Defence paying two premiums each year, they
would cover mutually exclusive sectors of its workforce (public servants or uniformed ADF personnel).

8 Although some claimed conditions will be related to specific events at a point in time (such as fractures),
other claims will be more attributable to ongoing exposure over the course of an ADF career (such as
musculoskeletal conditions). For a premium, these conditions may need to be attributed on an incremental
probability basis, effectively accounting for expected additional costs per member, per year of exposure.
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Box 11.10 How a fully-funded workers’ compensation system operates

In a fully-funded scheme, compensation benefits are paid from a ‘capital pool’, a collection of
assets which are built up over time by levying annual insurance premiums. In contrast to
pay-as-you-go (PAYG) funding, full-funding means that existing claimants do not rely on future
contributions — the liability associated with their injury is covered by the insurance pool. As the
Commission previously outlined:
Full-funding is where sufficient assets are accumulated in the scheme to meet all expected entitlements
to compensation, regardless of when they may be paid, and all costs associated with managing claims
that have occurred. It is expected that investment income earned on the funds set aside to meet future
claims will also be available to meet emerging costs. (PC 2004, p. 279)

The annual insurance premium is calculated, using actuarial models (chapter 18), to cover the
long-run expected costs of the scheme. For a not-for-profit scheme (like the veteran support
system) the annual premium would be equivalent to the net present value of expected future
entittements from liabilities created from injuries or illnesses suffered by service members during
the year (plus an allowance for the insurer's costs of administration) (Gallagher Bassett 2018;
IC 1994; PC 2004).

Differences in the magnitude of the premium from year to year will reflect discrepancies between
modelled outcomes and actual outcomes. These discrepancies could be a result of:

e changes in behaviour (such as a higher or lower rate of injury)
e changes in policy (such as higher or lower payment rates)
e changes in scheme administration (such as the claims process becoming easier or harder)

e exogenous economic events (such as higher or lower returns on insurance pool investments).

There is no substitute for a premium

The full incentive effects of a premium cannot be achieved without the premium actually
being levied.® Levying the premium gives it ‘bite’ and makes it impossible for senior
managers and commanders to ignore what is driving changes in the premium, as those
changes will have a real impact on the employer’s budget.

By contrast, notional figures — such as the Defence premium calculated annually by the
Australian Government Actuary (AGA, discussed in chapter 5), which was estimated at
$798 million in the year to June 2017 (AGA 2018a) — do not draw the same attention, nor
are they likely to prompt action. As one commissioned officer in the ADF put it:

Notional figures are considered a fairytale by junior commanders who are responsible for the
day-to-day training of Defence personnel. Should the Department of Defence desire a reduction
in injury and illness, real repercussions will need to become tangible at the ... Section
Commander level. (Phillip Burton, sub. DR243, p. 12)

9 In the near term, the Australian Government Actuary’s calculations of a notional Defence premium should
be published (recommendation 5.3).
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Similarly, a recent initiative by DVA to explore the implied lifetime costs of their client base
— the Priority Investment Approach (PIA) (sub. 125, p. 79) — is a good initiative, but not
a substitute for a premium. Like a premium, the PIA uses an actuarial approach and the same
data (and so has the same data limitations as a premium, discussed below) to derive the future
of cost of existing liabilities (box 11.11). It is an information tool that can subsequently be
used to identify (for alternative treatment) high-cost cohorts within the claims profile, and
in this way complements a premium.

Box 11.11  The Priority Investment Approach

An investment approach is a method of actuarial analysis that helps policymakers identify the
future lifetime costs of different sub-groups within a client population. It is an information tool.

Since 2016, the Department of Social Services (DSS) has been undertaking an investment
approach for welfare payments, following the recommendations of the McClure Review and based
on New Zealand’s experience with a similar approach (Arthur 2015; DSS 2018a; McClure, Aird
and Sinclair 2015). In the DSS system, an investment approach uses annual actuarial valuations
to estimate the future liability of income support payments for different cohorts of recipients. This
allows groups of people most at risk of long-term reliance on income support to be identified, and
this information can subsequently be used to design and target policy interventions (or modify
existing policies) that prevent dependence and improve outcomes (Arthur 2015).

The Department of Veterans’ Affairs (DVA) has outlined a range of outcomes it hopes to achieve

in the long-run after its Priority Investment Approach (PIA) is fully developed and operational,

including:
...to understand which veteran cohorts would most benefit from targeted policy interventions. Under this
approach, an actuarial model will be developed that will enable DVA to understand and monitor the
expected outcomes of their veterans over their entire lifetime. In doing so, groups of veterans who may
significantly benefit through more informed decision making will be identified, and DVA will look for ways
to engage them, informed through appropriate behavioural economics analyses, which may achieve
better and earlier self-management. (sub. 125, p. 79)

The PIA model is data intensive and for it to be useful, significant changes will be required to the
way DVA collects information about outcomes for veterans, including the long-term experiences
of clients receiving treatment, rehabilitation and compensation payments. These changes will
need to be implemented before the outcomes from a PIA can be used to inform potential policy
changes, such as proactive early intervention or changes to client engagement and case
management practices that might improve outcomes for veterans and their families.

However, unlike a premium a PIA is not an accountability mechanism — it lacks bite, much
like a notional premium. It is also not a substitute to a premium levied on Defence. If
accountability is not sheeted home to Defence, a key imperative for action — the expectation
of rising costs within a limited budget — will be non-existent.

What’s more, a DVA PIA, by focusing on costs incurred by DV A, has no impact on Defence
activities. It takes the damage that clients have already received during their service as given
and hence has no impact on injury prevention. If high-quality Defence data were available,
the PIA could theoretically be extended back to the point of enlistment (at which point
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Defence could potentially act to avoid injuries or illnesses). However, such an ‘extended’
PI1A is still analogous to a notional premium and is not a substitute.

How would a premium be calculated?

The premium would be calculated by actuaries inside the VSC, applying the same insurance
principles and approaches used for calculating a civilian worker’s compensation premium.

Some stakeholders were concerned that the characteristics of the existing body of claims for
assistance to DVA would make levying the premium unworkable. These characteristics
include that:

« Dbenefits have a much longer ‘tail’, as they can be payable over many more years

« there is a significantly longer time lag between the relevant incident(s) and the
corresponding claim

« claims often arise after a series of cumulative events, rather than a one-off incident

« multiple claims can be submitted by each claimant, resulting in incremental adjustments
to benefits

« it is a more ‘beneficial’ scheme, implying greater costs

« claiming rates are not as stable, and have recently been increasing rapidly.

Few of these characteristics are unique to military compensation schemes. For example,
medical indemnity insurance is also long-tailed — compulsory for all medical practitioners,
it is designed to insure against long-onset complications from medical procedures.

But more importantly, many of these characteristics are actually a function of the design and
the policy choices underpinning the current system, as opposed to being inherent
characteristics of a claim for assistance by veterans. In a better-designed, fully-integrated
system, they are able to be changed or mitigated because they are either in the control of the
employer (Defence), the scheme administrator (DVA and then the VSC) or the policymakers
(the Government).

For example, the long time lag between service-related incidents and a corresponding claim
exists largely because DV A does not proactively reach out to injured clients after an incident.
This is in part because Defence has a culture of systemically underreporting injuries,
compounded by not having systems in place to pass incident reports or medical information
onto DVA in a timely manner. The long tail of benefits is also in part due to the
Government’s historic focus on providing pensions-for-life (the VEA legislation has no
rehabilitation option), rather than early intervention for treatment and rehabilitation.

Similarly, unstable claiming rates (for example, due to increasing mental health claims) are
a trend affecting all workers’ compensation schemes. To some extent, this is driven by a
changing recognition and acceptance of mental health conditions, which means more claims
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are being lodged across all workers’ compensation schemes that might have remained hidden
in the past.

Other characteristics of the existing claims profile are a function of the poor data holdings
of both Defence and DVA, due to significant gaps in their systems (chapter 18). Defence
and DVA’s current data holdings do not satisfy the needs of an insurance system based on
actuarial modelling because their current institutional arrangements do not require or
encourage the collection, maintenance and sharing of data to serve that purpose. Indeed,
even the recent volatility experienced by the AGA’s notional premium estimates
(AGA 2018a) can be partly explained by inadequate data, as it does not have access to any
Defence holdings, so the rapid rises in claims numbers were not foreseeable in Defence
service, injury and incident reports.

The data gaps will need to be filled and systems created or modified to collect, share and
analyse that data for use by the scheme’s actuaries. The recommended governance and
funding changes would create strong incentives to turn this around and pursue improvements
in data collection and capability. In particular, under a fully-funded experience-rated
insurance model, low-quality or insufficient data leads to a poor understanding of risk which
will put upward pressure on premiums.

What benefits and activities would be covered by the premium?

As a general rule, the premium should reflect the cost of the full range of supports that a
veteran (or a dependent, following a service-related death) is entitled to. In this way, the
premium sends the broadest possible price signal about the cost of defence activities.

However, the strength and effectiveness of the price signal will tend to vary based on the
amount of control that Defence or DV A has over the mechanism that is causing the condition
in the first place (this is an important reason why the split between Defence and DVA is
detrimental — it severs the price signal). The price signal sent by the premium is at its
strongest where Defence can take direct action to affect it. For example, where the premium
reflects a service-related condition, that is a condition that came about due to an activity
performed under Defence supervision, Defence can take action to avoid or reduce the impact
of that activity. In other cases, where Defence has less control — for example at the micro
level, where the link between a condition and service is more tenuous (or has long onset), or
at the macro level, such as the decision to deploy troops on operational service — the ability
for Defence to influence subsequent changes in the premium is reduced.

However, the signal is not reduced to zero and so excluding the costs of some benefits in the
veteran support system from the premium calculation — which some participants have
called for — should be avoided. As discussed below, this would mask the true cost of the
veteran support system, undermine accountability and create perverse incentives for
Defence. Other compensation schemes do not exclude some scheme costs.
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Operational service

Some stakeholders raised concerns about whether the premium should include operational
service — that is, whether it should cover the future expected costs of injuries incurred on
operational service, not just in domestic training activities. Defence, for example, argued
that the ‘high-risk nature’ of its operations means a premium is not suitable (sub. 127, p. 18),
with similar objections made by DFWA (sub. DR299), the Prime Ministerial Advisory
Council on Veterans’ Mental Health (sub. DR276), and the Vietnam Veterans’ Federation
of Australia (sub. DR215).

However, a premium that does not cover the cost of operational service to the veteran support
system will not fund the long-term costs of Australia’s overseas deployments. This does not
mean that those costs will not be incurred, only that they are hidden from the public and will
eventually fall on the veterans, their families and taxpayers many years or decades later. As
one contemporary veteran put it, ‘veteran compensation and rehabilitation is the cost of war
by other means’ (David Petersen, trans., p. 1283) and this needs to be acknowledged.

Not including operational service in the premium would mean decision-makers — whether in
Defence or within Cabinet — are not fully aware of the long-term costs of ADF deployments
overseas (through the effect on the premium), and hence cannot be making fully-informed
choices about whether to deploy members. As David Petersen went on to note:

Imagine when the National Security Committee of Cabinet meets, and they say, ‘We want to
deploy 1000 soldiers to Afghanistan’ ... We’re going to have this many people, this many planes,
this many ships. Well, off our previous experience on a similar style operation, the ongoing cost
per annum for our veteran rehabilitation and compensation system is this. That’s just a factor to
be factored into all the other costs ... that are already presented to Government. I think it’s okay
for Government to say ‘for us to go and do this, it’s going to cost us X amount of dollars for the
life of these veterans, and that’s a higher cost and we’re willing to pay that’ ... That is something
that the government should know, and it’s mind-boggling that they don’t currently know that
cost. (trans., p. 1288)

Other concerns about including the costs of operational service in the premium seem to be less
about whether such costs are legitimate inclusions (they are), and more about whether Defence
should bear those costs — who should pay for the premium is discussed further below.

Non-liability benefits — certain Gold Cards, White Cards and service pensions

The inclusion of non-liability benefits is also an area of contention for implementing the
premium. The primary ‘non-liability benefits’ include:

« non-liability White Cards for mental health and some cancer and tuberculosis treatments
« service pensions for those aged over 60 with qualifying service

« Gold Cards for veterans on the service pension or over age 70 with qualifying service.
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Some participants thought that including the cost of non-liability benefits in the premium
would result in Defence (by definition) having to pay for the cost of entitlements that are not
related to any accepted service-related conditions. This could be seen as contrary to similar
practice in civilian workers’ compensation systems and leave Defence on the line for costs
that it may not have created.

However, much like for operational service (above), failing to include these entitlements in
the coverage of the premium would not make them disappear, only hide their long-term costs
from the public. Given their eligibility is often dependent on qualifying service, they are also
a known, highly-predictable cost of warlike deployments that should be made clear to
decision-makers.

Not covering non-liability benefits under a premium would also introduce severe distortions
into the system, creating adverse incentives for Defence. For example, exempting all Gold
Cards from coverage under the premium means treatment costs associated with severely
injured personnel are not paid by Defence, while the costs for less severely injured personnel
(with White Cards for service-related conditions) are included in Defence’s premium.
Similarly, an exemption for non-liability health care under a White Card would encourage a
continued expansion of the eligibility for and treatment coverage of the cards, in order for
Defence to avoid the associated costs through the premium (which can be done by
determination under s. 88A of the VEA).

Ultimately, as these non-liability benefits are an integral part of the ‘beneficial’ veteran
support system, they should be funded as such.

Other coverage issues — commemorations and the VSC’s administrative costs

The Commission also considered other costs within the veteran support system that might
be covered by a premium, and did not have strongly held views on their inclusion.

« Typically, a premium also includes a payment for the costs of administering the system.
While this could be replicated in the premium charged to Defence — by apportioning
some future VSC administrative costs to the premium — it is not necessary to create the
strong price signals that will drive improved outcomes.

« Asitisan ancillary service to recognise veterans (not a direct part of the compensation,
rehabilitation and treatment package), the cost of commemoration events and activities
could be justifiably exempted from coverage.

Defence should pay for the premium

Making clear the cost of engaging in high-risk behaviour, military or otherwise, is the point of
a premium. It is another piece of information that should be considered — and weighted
appropriately — among the broader suite of information that informs departmental and
Cabinet deliberations about national security. Defence is best placed to account for these costs.
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It follows that, as the ‘employer’ of ADF members responsible for putting them into
high-risk situations, Defence should pay the premium to the entity administering the scheme
(the VSC), similar to the premium it currently pays to Comcare for the workers’
compensation scheme covering Defence public servants.

Participants to this inquiry disagreed that Defence should pay. Arguments included that it
would undermine defence capability (sub. DR310, p. 4, sub. DR276, p. 5) and separately, as
‘many liabilities are incurred due to Government decisions ... not Defence decisions’
(sub. DR299, p. 5) — such as the decision to go to war — the bill should be paid out of
general government revenue.

The Commission acknowledges that Defence’s primary responsibility is defending
Australia’s national interests. The Commission disagrees that if Defence were liable for a
premium, this would undermine its ability to defend Australia or its capability to fight wars.
For such an outcome to occur requires an explicit recommendation by Defence, agreed to by
the Government, allowing the redirection of funding from capability development (as
opposed to elsewhere in the sizeable Defence budget) to the payment of a premium knowing
that the outcome is likely to seriously compromise Defence’s ability to wage war and defend
the nation’s interests. This is implausible.

Given the political realities around the prioritisation of national security that mean Defence
may not be budget constrained in the same way as other government organisations, a more
likely outcome is that the Government will provide funding to Defence to offset any increase
in their costs that a premium might create. This will mean there is no impact on existing
capability, but will effectively neuter the potential positive impacts from behavioural change
that the premium would encourage.

If the Government decides not to require Defence to find savings elsewhere in the Defence
budget (which other departments are expected to do in the context of their workers’
compensation premiums), what is required is a framework that guides additional
Government funding to Defence to cover the reasonable costs of the premium, but which
does not undermine the premiums effectiveness. This additional expenditure is unlikely to
represent a significant added imposition on the Government, as the premium reflects future
expenditure that is expected to occur anyway — it is not new expenditure (on a
whole-of-government basis), just a movement of expected expenditure forward in time.

Initially, to fund the transition to a levied premium, there are two main options available.

« Additional funding for Defence, roughly equivalent to the Government’s expectation of
what the size of the Defence premium should be in the first year (this expectation may
differ from its actual size, particularly if the Government believes that reasonable
improvements in Defence policies, culture and training practices can reduce the
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premium). The additional funding would then need to continue each year, to cover
subsequent premiums. 10

— This option is similar to the Treasury Managed Fund in NSW, where public sector
agencies in NSW are provided with annual funding by the NSW Treasury to cover
the reasonable cost of their premiums, but then keep any surplus or pay any shortfall
(icare 2019b).

« A proportional phase-in of the premium over several years, with no additional funding
for Defence. For example, Defence could be levied 20 per cent of the full premium in the
first year, 40 per cent the next, and so on. This gives Defence (and its budget) time to
adjust to the imposition of a premium, but does not require additional Government
funding.

Following the transition, the Government needs to consider whether Defence will be funded
for subsequent changes in the premium. Under a civilian workers’ compensation scheme,
changes in the premium over time would normally be absorbed into the underlying budget
of the employer — if the premium falls, the employer keeps the gains, while if it rises, it
must find the resources to pay for it.11 This financial incentive (the premium’s ‘bite’) is a
key driver for improvements in employee wellbeing over time.

A significant question is how to fund an increase in the premium due to a decision to deploy
ADF members on operations? While this policy is unique to Defence, it is still a government
decision. And like other government decisions, it is informed by the relevant department —
in this case Defence, which provides advice about the size, frequency and tempo of the
overseas deployment, with direct effects on the risks borne by ADF personnel. It follows
therefore, that like all other government decisions, changes in the level of the premium that
reflect the long-term costs of deployments should be made clear in the Budget.

Although the Commission does not have a firm view on where the money should come from,
to avoid undermining the premium’s financial incentives any addition to the Defence budget
must be contingent on Defence requesting and justifying the additional funding from Cabinet
first, in line with existing Budget rules. The point of these processes is to ensure that the
long-term impact of Defence’s actions (via the premium) on ADF members is made
transparent and accountable to the Government, the Parliament and the public.

At what level in the ADF would the premium be paid?

The Commission is only recommending that a single premium be levied across the ADF
— there would not be individual premiums for the Army, Navy or Air Force, or premiums
for individual commands or sub-commands within those structures.

10 we assume that baseline funding for the premium will account for factors such as inflation and increases
(or decreases) in the number of serving personnel in the ADF.

11 This might include costs caused by changes in economic conditions or societal attitudes that affect all
employer premiums (box 11.10).
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Once the premium is levied, however, it is likely that Defence will take an interest in
knowing which parts of the ADF are driving movements in the premium. It could discover
these drivers by working with the VSC to disaggregate the premium. For example, the
Australian Government Actuary already disaggregates its estimate of the notional premium
into the components that are attributable to Army, Navy and Air Force personnel. Similarly,
Comcare currently works collaboratively with public service employers to provide cost
breakdowns under the civilian SRCA scheme. The employers want to know what specific
workplace practices are driving their premiums, to determine whether there are others ways
to achieve their objectives while minimising the health and safety impact on their employees
(Comcare, pers. comm., 17 June 2019).

Some stakeholders suggested that such disaggregation would be more valuable than a single
headline Defence premium. For example, Paul Evans asked ‘which is more effective, a single
levy calculated on total ADF personnel or a levy by [service] branch?’ (sub. DR218, p. 2).
Similarly, DFWA argued that a premium °is a gross measure and does nothing to target areas
where Defence can realistically act’, before suggesting a range of categories that cost drivers
could be better disaggregated down to (sub. DR299, p. 28). The Commission agrees and
notes that disaggregation into more granular and useable information is entirely consistent
with (and will be facilitated much more quickly by) the application of an annual premium to
Defence. Ultimately, the premium will be the sum of all these disaggregated parts and would
be levied on the Defence organisation as a whole.

Would disaggregation encourage under-reporting?

Some participants were concerned that a premium would encourage the underreporting of
injuries and other incidents (increasing the already widespread underreporting — chapter 5)
if the premium were excessively disaggregated and attributed to low-level ADF
commanders. This might happen because lower level commanders, knowing that fewer
reported claims or incidents means a lower premium in the short term, would order or
encourage their subordinates to not report injuries. This would then lead to, as Phillip Burton
contended ‘repercussions at the junior level [that] will foster a spirit of risk aversion’
(sub. DR243, p. 12).

To be clear, the Commission is not recommending that the costs of the premium be attributed
down to individual commanders. But even if the premium was disaggregated, the ADF is a
hierarchical organisation. Junior commanders take actions based on the decisions and orders
of senior officers. This includes not only major decisions about deployments or exercises,
but also more day-to-day decisions around how, when and where personnel are trained. If a
junior commander is following the training policies or orders issued by those above them,
then that is a broader ADF problem to be reflected in the premium.

However, encouraging — or even tolerating — underreporting at any level would ultimately
be self-defeating for the CDF and Defence Secretary (and the Government and taxpayers).
A premium is a calculation of the expected lifetime costs of supporting injured veterans. Not
immediately reporting injuries which did actually occur and which are liable for support in
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the future does not remove those costs from the system. It hides them in the short run from
the premium calculation, but in the long run likely means even greater costs (both to the
health of veterans and the capability of Defence) as opportunities for early intervention are
missed.

Over time, a data-driven, evidence-based VSC is also likely to be able learn from claims and
reporting experience and spot when junior or senior commanders are fostering or permitting
underreporting in their command.

What liabilities should be funded to create a fully-funded system?

By definition, a fully-funded system would be one where the VSC’s pooled assets are
sufficient to cover all future expected liabilities in the veteran support system. This raises a
design and implementation question: what are the relevant liabilities to fund?

In short, there are two distinct groups of liabilities, which can be considered separately:
« future — or prospective — liabilities under the MRCA (and then Scheme 2)
« existing — or retrospective — liabilities under the MRCA, DRCA and VEA.

Future liabilities would be covered by premiums

On its own, the premium is a prospective levy — it would only cover new liabilities, being
those future costs created due to ADF service after the first year it is imposed. For example,
if it commenced in 2021-22, the premium paid that year would cover the expected liabilities
(lifetime costs of the veteran support system) that were created for ADF members during
2021-22, with future premiums covering subsequent years.

As the growing liabilities from service-related injuries after the first year would be matched
by the VSC’s growing assets from collecting and investing successive premiums, the veteran
support system would be ‘fully-funded’ going forward (prospective coverage).12

What would happen if the premiums were insufficient?

As the premium is calculated based on expectations about future events (liable condition
numbers, claims activities, costs), it is obviously subject to considerable uncertainty.
Although the VSC would endeavour to minimise the chance of error and the estimates would
improve over time as the VSC obtains more data and experience, premiums will over or
underestimate the future costs of compensation, rehabilitation and treatment.

12 The Government might also consider some amount of starting capital, in order to mitigate small pool risks
(such as highly volatile investment returns) that could result in higher premiums than otherwise.
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Several participants were concerned that if the premium was systemically underestimated
by the VSC (in part due to the calculation difficulties discussed above), it would create a
shortfall in assets that led to the funding ratio falling below 100 per cent — that is, assets
would cover less than 100 per cent of liabilities. For example, the DFWA (WA Branch)
questioned ‘what arrangements are needed to fund the system in the event that premiums
based on past history are insufficient to fund an upsurge in veterans requiring support’
(sub. DR279, p. 3). Some of these stakeholders were subsequently worried that a shortfall
would affect veteran supports, requiring them to be reduced in order to make up the gap.

However, a fully-funded system does not mean any entitlements would be undermined if the
funding turns out to be inadequate. At no point would existing claimants be denied benefits
or suffer reduced benefits. The VSC would not have the legislative authority to take such
action. The size and scope of the benefits in the veteran support system are legislated by
Parliament, and would remain available under a fully-funded model to anyone who can meet
the legislated eligibility criteria.

If a premium-collecting VSC found that the number of people claiming was likely to be
unsustainable in the long run, it would review its actuarial models and increase future
premiums to cover the gap, based on their previous expectations of the damage incurred by
Defence personnel being an underestimate.

Whether this addition to the premium comes from the Defence budget or is supported by the
Government would be subject to the same Budget rules as other changes to the premium
(discussed above), with each case considered on its own merits and accounted for
transparently. Recently, Comcare faced such a scenario and introduced an additional margin
on employer premiums to offset a shortfall in the workers’ compensation scheme covering
public servants (Comcare 2017) — no benefits were reduced or additional claims denied
during the four years the margin applied.

Existing liabilities are large ...

The existing liabilities represent the total future costs that are expected to arise from claims
connected to ADF service up until the start of the fully-funded system. For example, the
costs of treatment associated with a veteran who develops lumbar spondylosis in the future
(say, 2022) due to service from 2006 to 2012 are an existing MRCA liability. Similarly, the
future payments of a disability pension for a Vietnam veteran are an existing VEA liability.
These expected payment streams can be forecast into the future (on an actuarially-fair basis),
summed up and discounted over time, then aggregated among the approximately 280 000
existing clients and thousands of others with service who are yet to make a claim.

As the veteran support system has been providing compensation, rehabilitation and treatment
for veterans for over a century, there is already a considerable stock of existing liabilities
under each Act.
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o As at June 2018, DVA reported (based on estimates by the Australian Government
Actuary) that the combined size of existing MRCA (from 1 July 2004 to 30 June 2018)
and DRCA liabilities was around $13.2 billion (DVA 2018g, p. 157).

— No public estimates split the liabilities between the two Acts, however work done by
the Australian Government Actuary on behalf of DV A suggests that MRCA liabilities
are around 80 per cent of the total — about $10.5 billion at June 2018, compared to
less than $3 billion for DRCA liabilities (DVA, pers. comm., 29 May 2019).

« Public estimates are also not available for existing liabilities under the VEA. However,
annual PAYG expenditure on VEA benefits was approximately $9.8 billion as of
June 2018 (DVA 2018g), which suggests, based on simple back-of-the-envelope
calculations, that VEA liabilities are likely to exceed $100 billion (Productivity
Commission analysis).

To fully-fund all these existing liabilities, the VSC’s assets would have to match their size,
requiring an initial capital injection of over $130 billion.13

... but capitalising them would make the costs of policy change clear

Although capitalising all existing liabilities would be expensive, it would make the financial
implications of policy changes obvious and immediate to the decision-makers of the day (in
both Defence and the Government), instead of occurring years or decades later. Although
past injuries and illnesses cannot be affected by policy changes today, the range of benefits
provided to injured or ill veterans can be. Indeed, governments regularly make policy
changes that affect these benefits. Recent examples include the expansion of non-liability
mental health care and extending the Gold Card to civilian medical teams from the Vietnam
War. These policy changes impact the size of the veteran support system’s liabilities.

However, as discussed in section 11.3, under the current short-term PAYG approach, the
lifetime costs of these changes are largely hidden from those making the reforms, meaning
that they incur none of the costs or benefits of their decisions.

Under a fully-funded system that also covered existing liabilities (retrospective coverage),
any policy change that altered the size of the liabilities would need to consider whether the
VSC’s existing asset pool was sufficient to continue to meet all expected entitlements. If not,
a policy that was expected to increase liabilities would require a fresh injection of capital
(‘recapitalisation’), in line with the expected cost of the changes.

By introducing a form of Budget discipline for decision-makers, it would bring the
responsibility for policy changes home to those making the decisions. As such, there would
be considerable merit in covering as many existing liabilities as possible.

13 Depending on its structure, the initial VSC capitalisation may be able to be considered a Budget neutral
capital expenditure, rather than an administered expense. Instead of a capital injection, a more limited asset
pool could also be built up incrementally, through the use of additional margins on the Defence premium
(as above).
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A notional capital account as an alternative for the VEA

Given that the full capitalisation of VEA (and, to a lesser extent, DRCA) liabilities would be
prohibitively expensive and not create any opportunities for preventing injury or illness in
the ADF, the Commission is instead recommending that a notional asset in the VSC’s
financial statements be created to record and monitor changes in VEA and DRCA liabilities.

As Peter Sutherland noted (sub. DR192, p.2), lessons can be drawn from similar
arrangements in Comcare. Prior to 1 July 1989, Comcare did not collect premiums from
employers. Expenses associated with these ‘pre-premium’ claims are funded from special
appropriations, much like the current PAYG veteran support system. Unlike the veteran
support system, however, Comcare accounts for the outstanding liability for these
pre-premium claims through a notional account on its balance sheet. As at 30 June 2018, the
balance of this account was $339.7 million (Comcare and SRCC 2018, pp. 105-106).

Although similar accounts for VEA and DRCA liabilities would only be notional and do not
create the same level of budget discipline as an actual capital pool (as discussed above), it
would still be valuable for the VSC to transparently recognise its implied call on future
Budgets. In particular, a notional account would provide some useful information signals
about the long-term costs of policy changes, beyond the usual forward estimates period.
Changes in policies that affect the size of liabilities would also result in a transparent increase
or decrease to the notional account, even though no funds changed hands.

RECOMMENDATION 11.2 LEVY A PREMIUM ON DEFENCE

The Australian Government should move towards a fully-funded system for veteran
supports. This would involve the Veteran Services Commission levying an annual
premium on Defence to fund the expected future costs of the veteran support system
entitlements that were generated during the year. The premium should cover the costs
of all compensation, rehabilitation and treatment benefits available to veterans or their
families, as well as covering the cost associated with operational deployments.

The Australian Government should provide a level of funding to Defence to cover the
reasonable costs of the premium. Any funding above the initial level should be
considered on a case-by-case basis by the Government, in line with existing Budget
rules, to avoid undermining the premium’s financial incentives.

As the Military Rehabilitation and Compensation Act 2004 (MRCA) will form the basis of
the future veteran support system, the Government should also fully capitalise all
existing MRCA liabilities (that is, back to 1 July 2004). Existing liabilities under the
Veterans’ Entitlements Act 1986 and the Safety, Rehabilitation and Compensation
(Defence-related Claims) Act 1988 should be calculated and regularly reported as
separate notional line items, acknowledging their implied call on future Budgets.
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11.8 Veteran policy and planning functions

Following the creation of the VSC (section 11.6), responsibility for strategic policy and
planning in the veteran support system, including responsibility for the three existing Acts
(MRCA, DRCA and VEA), which outline the broad suite of supports available to veterans
and how they are accessed, would have to remain in a department of state as a core function
of the Australian Government. Other policy functions that would be the responsibility of a
department include:

veterans’ organisation engagement, coordination and support functions (chapter 12)

« training and professional development of advocates (chapter 12)
e major commemorative activities and events (section 11.9)
« policy research and program evaluation (chapter 18)

« some secretariat functions for smaller portfolio agencies (such as the VRB and RMA).

A first best approach — move veteran policy into Defence

As discussed earlier, moving veteran policy into Defence is the most efficient and effective
way to align accountability structures and create the right incentives to ensure that the
long-term wellbeing of veterans is weighted appropriately in broader Defence decision
making.

This move, combined with the creation of the VSC, would effectively abolish DVA, creating
a single, unified portfolio and doing away with the century old functional split between DVA
and Defence (discussed in section 11.4).14 Removing the institutional split would bring all
the relevant policy levers under the control of Defence (and the Defence Ministers). This
includes responsibility for day-to-day ADF policies (such as workplace health and safety
guidelines), policies affecting compensation and benefits for current and ex-serving
members and Australia’s broader defence policy.

It would make it easier for Defence to develop integrated and long-term policies for
enhancing the wellbeing of serving and ex-serving military personnel and their families
throughout the whole of their lives — an ‘enlistment-to-the-grave’ model of care for veteran
wellbeing. It would also ensure that the legislation and policy settings that makeup the
veteran support system and provide for the long-term wellbeing of all current and ex-serving
personnel are considered in the context of broader Defence policy.

14 1o effect such a change in practice, the AAOs would need to be changed to move all of the legislation and
policy matters of the veterans’ affairs sub-portfolio into the defence portfolio. At an organisational level
within the Department of Defence, the changes could be achieved by creating a new ‘Veteran Policy Group’
led by a Deputy Secretary.
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Shifting policy responsibility into Defence tangibly recognises that Defence’s responsibility
to ADF members (as outlined in recommendation 5.4) goes beyond their time in service. In
practice it should enable Defence, working in close collaboration with the VSC, to:

« provide continuity of care during transition

« realise administrative efficiencies, such as by generating economies of scale from service
commissioning across serving and ex-serving member supports, where appropriate (such
as for rehabilitation services)

« facilitate seamless data and information sharing to make the claims process quicker and
easier.

With respect to funding, if Defence was responsible for all the relevant policies, the size and
annual change in a premium levied by the VSC would solely reflect the costs of Defence’s
policies or changes to policy.

Conversely, levying a premium on Defence without giving it responsibility for veterans’
policy would result in the reverse of the current situation — Defence would pay for policy
changes made in DVA’s sub-portfolio. Some of these changes are the result of Cabinet
decisions, so a combined Minister for Defence Personnel and Veterans (discussed below)
could go some way towards balancing the different interests and advice of the two
departments (although only one department would still wear any long-term financial
liabilities). However, other policy changes made within DVA may not be subject to Cabinet
processes, but can still have large effects on liabilities and the premium. For example, the
recent expansion of ‘decision-ready’ conditions (chapter 8) was not subject to the usual
Budget processes, but is likely to have a sizeable impact on future liabilities by expanding
eligibility. Improved cross-agency coordination on veteran policies (discussed below) could
assist in moderating this issue.

Stakeholder reactions and concerns

A number of participants supported making Defence responsible for veteran policy and
recognised that making Defence directly accountable — financially and administratively
— for the long-term wellbeing of veterans is the only way to achieve fundamental change
(box 11.12). The Tanzer Review also reached a similar conclusion twenty years ago,
recommending that ‘policy responsibility [should] also rest with Defence’ (Tanzer 1999,
p. 87), but this recommendation was never enacted, preserving many of the system’s problems.

However, many other stakeholders were not confident that making Defence responsible for
veteran support policies would improve outcomes, because in their view, Defence does not
currently have the capacity or willingness to care about veterans’ affairs.

The well-publicised behaviour of certain senior ranks in the ADF ... demonstrates senior ranks’
low priority to veteran welfare. (Claude Palmer, sub. DR179, p. 1)
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Some of the veterans’ concerns appear to arise from a lack of trust in Defence, particularly
given that (by definition) all service-related injuries and illnesses arose while in the care of
Defence, and its effectiveness in prevention, rehabilitation and transition has been found
wanting (section 11.2).

Box 11.12  Support for moving strategic policy into Defence

Renee Wilson:

Putting Defence in charge of and making them accountable for veteran and family support policies will
enhance force design, capability development and strategic decision making ... Currently Defence as an
organisation lacks the ability to understand the impacts of their strategic decision making on their people
because they don’t get to see the effects, effects which may take many years to manifest. A leader with
the capacity to properly make the link between capability realisation, force raising and veteran’s policy
will be the one that will make this recommendation work. (sub. DR257, p. 2)

David Petersen:

We need to change the culture within the entire Defence portfolio, and we need to both incentivise and
penalise those who mistreat the Commonwealth’s investment in its personnel ... So only when the Chief
of Defence Force can no longer buy another tank, because [they] broke too many soldiers ... will that
leader actually be incentivised to go and do something upstream. (trans., pp. 1283—-1285)

Peter Sutherland:

It is very important to enhance the policy attention given to this area by the Defence Department and the
ADF as many of the necessary reforms must improve in-service practice, and not take effect only after
discharge. (sub. DR192, p. 2)

Fiona Brandis:

| welcome the proposal to have a combined Defence Ministry for both Personnel and Veterans, this
ideally will facilitate smoother transitions from military to civilian life. It may also force Defence to have
more accountability when injured or ill members are transitioning out of service: there is currently a ‘tick
‘n’ flick’ mentality in Defence when these veterans are discharged (‘they are DVA’s problem now’).
(sub. DR295, p. 2)

Deborah Morris:

... | really appreciated the draft report of trying to have incentives and accountability in the Department
of Defence, | think that that’s very important. (trans., p. 1242)

It is true that, at present, Defence does not have capacity to undertake veteran policy. But
rather than an indication that Defence is incapable of successfully undertaking veteran
policy, this is a reflection of the fact that it is not currently the agency responsible for that
policy (ensuring the long-term wellbeing of ADF personnel). Over time, however, other
recommendations by the Commission — including levying a premium (section 11.7) and the
Joint Transition Authority (chapter 7) — are likely to enhance Defence’s interest in, and
capacity to, take on a greater strategic policy role in veterans’ affairs.

Other participants were concerned that Defence control would result in an underfunding of
veteran supports, arguing that the ADF would prioritise its warfighting capabilities. For
example, the Royal Australian Armoured Corps Corporation (RAACC, sub. DR203, p. 11)
raised the problems of control by Defence (‘an entity that has a capped budget with no fiscal
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flexibility’) instead of DVA (whose budget is ‘not capped with inbuilt fiscal flexibility’).
Similarly, the DFWA stated that:

Placing veteran affairs in any form into Department of Defence will mean they will have to
compete for funding and resources with the war fighters and the priority must go to the war
fighters. This may well result in a degradation of support to veterans and is not supported.
(sub. DR299, p. 15)

However, all major entitlements under the veteran support system would remain as they are
— uncapped and ‘demand-driven’ (in the sense that anyone who meets the eligible criteria
has access). This means that funding for supports under the veteran legislation would not
have to compete with appropriated Defence funding.

It would also not be in Defence’s interests to undermine existing entitlements, as reducing
benefits could make it more difficult to recruit and retain members, and would normally
require legislative changes to go through Parliament.15 Similarly, a passive response to
injury prevention and reporting could lead to higher premiums.

Separate from the funding for entitlements, the administrative funding for the VSC that
allows it to operate the system (its departmental appropriations, discussed further in
section 11.6) would be independent from Defence, under its own funding arrangements and
subject to Cabinet approval for any changes (up or down).

Similarly, some participants stated that veterans’ issues would be swamped in a large
department like Defence. But it is not obvious why this would be the case in practice,
particularly given that the current budget for the veteran support system accounts for around
a quarter of the entire Defence portfolio budget.

Conversely, other participants raised concerns that if Defence has responsibility for both
Australia’s defence policy and veterans’ affairs policy, the opposite problem would occur.
The concern was that instead of prioritising warfighting, Defence could compromise national
security by undermining its warfighting capability. For instance, ADSO said that:

To adequately assure the effective defence of Australia, the focus of Defence efforts must be on
strategic posture and combat readiness. Anything that diverts that focus weakens Australia’s
defence. (sub. DR247, p. 8)

Many others expressed similar views. For example, Ray Kemp noted that ‘Defence is there
to fight and protect the country [while] DVA is there to protect veterans’ (sub. DR240, p. 1),
and Rod Murray contended:

A commander would be strangled in his/her mission if he/she had to try to balance the casualty
rate against the financial cost ... Defence cannot be responsible for the total rehabilitation of their

15 The Commission would be more concerned about the opposite risk: namely that Defence — strongly
influenced by the ADF members in its ranks who will directly benefit from the veteran support system —
will gold-plate the system and increase entitlements. Ensuring the veteran system is fully-funded and that
the Veterans Policy Group is led by non-ADF personnel would mitigate this risk, as would publicly
available regular actuarial assessments of scheme sustainability and the sources of cost pressures.
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personnel. It is contrary to the principle that Defence must wage war, if and when necessary and
continue to do so without distraction. (sub. DR189, p. 1)

However, moving DVA’s strategic policy and planning into Defence does not change
Defence’s existing objectives — it would still be required to achieve its current outcomes of
defending Australia and advancing its strategic interests. Defence would be failing to achieve
these objectives if it did not adequately train personnel to defend Australia, even if that action
spared some personnel from injuries or illnesses.

Instead, moving veteran’s policy into Defence would acknowledge a long-term
responsibility for ex-service personnel, building on its existing responsibility to ‘respect and
support’ current serving ADF members (recommendation 5.4). In effect, it would better align
Defence’s ‘duty to prepare’ for war with the Government’s broader ‘duty to care’ for service
personnel.

In response to bearing the consequences of its actions, Defence may find that there are
different ways of doing things that still enable it to reach the same level of capability, but
with fewer illnesses, injuries or deaths among its personnel. In some areas, Defence may
find that a renewed focus on veteran wellbeing is likely to improve their warfighting
capabilities, rather than undermine them (some examples are outlined in box 11.7). In other
areas, the ADF is likely to discover that there are some activities it currently undertakes that
create only marginal increases in capability, at considerable additional costs of injury, illness
or death for those personnel. As one veteran put it during the public hearings:

... the tactical athlete analogy is perfect. We allow people to go onto the sporting field and
become injured in the pursuit of the final or the game or the points. But it doesn’t mean we don’t
provide for their health and wellbeing in other areas, and prepare them actually better. So the
analogy is always, ‘well, if we train them softer they’ll break’. Well, sports team today are far
better than they were in the past, because they have these systems in place that prepares them for
combat better, and incentivises them to do that. And when a commander doesn’t do that, they
become penalised in some way that’s appropriate and not detrimental to Australia’s national
interests. (David Petersen, trans., p. 1285)

Other concerns by stakeholders were largely due to misunderstandings of what was being
proposed. The Australian Commando Association, for example, objected to Defence having
responsibility for veteran supports, as it ‘has no present infrastructure to undertake the
significant task of managing veteran compensation and rehabilitation’ (sub. DR298, p. 4).
Similarly, several stakeholders were concerned that moving strategic policy into Defence
represents a return to the old Military Compensation and Rehabilitation Service, which
existed prior to 1999 and which ‘failed the administration and provisioning of care for
veterans’ (TPI Federation, sub. DR290, p. 4).

The Commission is not suggesting that the Department of Defence itself would ever be
engaged in directly assessing claims from veterans or their families or in providing or
commissioning services for veterans — these tasks would be for the VSC, operating as a
wholly independent statutory agency.
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Reforming a retained DVA

Notwithstanding the benefits of moving policy into Defence, the Commission acknowledges
that there is strong opposition, including by both DVA and Defence, with many participants
still opposed to the idea of not having a DVA at all (box 11.13). Opposition from
stakeholders is rarely a basis for rejecting recommendations that we consider to be the best
solution for a policy problem. However, given the lack of trust and confidence by veterans
in Defence’s capacity to assume DV A’s policy responsibilities, the Commission accepts that
reform along this line is not realistic or feasible at this stage.

This means that a reformed DVA will retain primary responsibility for veteran support
policy, including ancillary responsibility for engagement and consultation with veterans and
ESOs, commissioning research and evaluation on veteran’s issues, advocate training and
professional development, and major commemorations activities and events (as above).

However, this does not mean stasis in that role. There will need to be significant
enhancements to the strategic policy and planning capabilities of DVA, with buy-in from
Defence, to address the most significant problems identified in this inquiry. The current
arrangements are not working well enough and are not robust enough to deliver good
outcomes for the future veteran support system.

Due to the problems outlined in section 11.2, DVA’s strategic policy-making functions
would need significant reform in order to improve outcomes for veterans and their families.
In particular, its structure and culture would have to move away from the short-term, reactive
focus that DVA has had for several decades. Separation from the day-to-day administration
of the veteran support system (in the VSC) would go some way toward helping with this
goal, as it would allow DVA management to focus on rebuilding their independent strategic
policy capability by becoming a more typical department of state.

A standalone DV A would also have to develop strong, long-lasting mechanisms to work with
Defence and overcome the challenges created by their institutional separation (section 11.2).
One way to achieve this would be through the use of a series of inter-departmental steering
committees or policy taskforces, to develop a collaborative approach to cross-agency policies
and integrated systems. At the highest level, constant engagement between Secretaries (and
the CEO of the VSC) would be vital, but a range of steering committees below this level could
be used to focus on particular areas, issues and policies. Care would also be needed to ensure
that such committees are not temporary, personality-driven solutions, liable to collapse when
key members of staff (or the Minister) move on.

Since 2016, the ministerial arrangements in the defence portfolio have included a single
Cabinet member as both the Minister for Veterans’ Affairs and the Minister for Defence
Personnel. Ongoing cooperation between Defence and DVA would be greatly improved if
there was substantial buy-in from a single Minister with responsibility for both departments.
As such, a single ministry for Defence Personnel and Veterans should continue to be
maintained, with the Minister having responsibility for veteran support policy, from
enlistment to the grave.
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Box 11.13  Some participants were strongly opposed to not having a DVA

Royal Australian Armed Corps Corporation:

In its Draft Report, the Commission has not adduced any compelling evidence to support its proposal to
destroy DVA and move its functions to Defence. Defence has an unfortunate and unsuccessful history
in the past in looking after damaged veterans. (sub. DR203, p. 16)

Veterans’ Advisory Council, South Australia:

The Council considers the loss of a department of state would seriously diminish the standing of veterans
and the recognition of their service. The commensurate loss of a department secretary is considered
disadvantageous to the veteran community removing an advocate at department secretary level with a
seat at the Secretary’s table. (sub. DR266, p. 7)

Air Force Association:

The Association considers the abalition of DVA to be revolutionary when an evolutionary approach may
be more appropriate. The Association’s view is, however, contingent on DVA rehabilitating itself and
delivering within an acceptable timeframe a veteran support system that reflects the key principles and
objectives espoused by the Productivity Commission. (sub. DR267, p. 3)

Defence Force Welfare Association WA Branch:

Veterans'’ policies should not be a subordinate role of the Department of Defence, and we do not accept
the folding of the ministries of Defence Personnel and Veterans Affairs into one portfolio. A contingency
planning approach also suggests that in the event of an expansion of the ADF, Defence will be
pre-occupied to the extent that policies for veterans will be subordinated to more pressing issues.
(sub. DR279, p. 2)

Australian Commando Association:

The [Commando Association] rejects any dismantling of DVA, with the view to handover the responsibility
of Veteran Compensation and Rehabilitation to the Department of Defence, under a Transition Support
Command. The ADF is involved in the development of the capability of warfighting, with commitments to
overseas operational deployments and the protection of Australia ... The retention of DVA is vital to the
ongoing relationships and managing of client’s needs. (sub. DR298, p. 4)

FINDING 11.1

Moving responsibility for veteran support policies and strategic planning into the
Department of Defence is, in the Commission’s view, the best option for improving the
lives of veterans and their families, as it aligns incentives and accountability structures
and gives Defence an ‘enlistment-to-the-grave’ responsibility for the wellbeing of
Australian Defence Force personnel. Nevertheless, given the strong opposition and lack
of trust and confidence by veterans in Defence’s capacity to take on such a policy role,
the Commission acknowledges that this proposal is not realistic or feasible at this stage.
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RECOMMENDATION 11.3 IMPROVING POLICY OUTCOMES

Ministerial responsibility for veterans’ affairs should be permanently vested in a single
Minister for Defence Personnel and Veterans.

In the absence of veterans policy being placed in the Department of Defence
(finding 11.1), the Department of Veterans’ Affairs (DVA) should focus on building its
capacity for independent strategic policy advice in the veteran support system. DVA
should commence this process immediately.

Following the establishment of the Veteran Services Commission
(recommendation 11.1), the functions of a retained DVA could include:

o strategic policy and planning for the veteran support system

« legislative responsibility for the three main Acts

e engagement, coordination and support for ex-service organisations

« training and professional development of advocates

e major commemorative activities and events (in line with recommendation 11.5)
« coordination of research and evaluations

e some secretariat functions for small portfolio agencies.

In addition, DVA should work with Defence and the Veteran Services Commission to
create a robust process for the development of integrated ‘whole of life’ policy, under
the direction and close oversight of the Minister for Defence Personnel and Veterans.
Defence, DVA and ultimately the VSC should establish inter-departmental steering
committees and policy taskforces to further strengthen cross-agency cooperation and
coordination, and use experts from appropriate disciplines to provide multidisciplinary
advice.

11.9 Other governance changes

Create a standing ministerial advisory council

Across government, advisory councils to ministers or to agencies often have value in
providing a pragmatic perspective from diverse groups of customers, community members
and suppliers in areas where policy and service delivery is complex and sensitive.

Advisory groups are not substitutes for other consultation mechanisms, but instead provide
some regularity to advice on best-practice policy design and the administration and
stewardship of services. One example is the Board of Taxation, which provides real-time
advice to the Government on taxation issues from the perspective of tax professionals
(box 11.14). In New Zealand, a Veterans’ Advisory Board provides advice to their Minister
for Veterans (box 11.15), although in that instance, the members are almost entirely from
the armed services.
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The veteran support system has many of the traits that would justify a standing council that
met regularly with the Minister for Defence Personnel and Veterans. Like the Board of
Taxation, this could sensibly include the relevant agency heads — in this case, DVA’s
Secretary, the CEO of the VSC (recommendation 11.1) and possibly a senior representative
from Defence.

The Commission found general support for an advisory body of this kind,16 but much less
consensus on its membership. Some veteran groups envisaged little, if any, space for
civilians in any advisory group (TPI Federation sub. DR290, p. 27; Veterans of Australia
Association, sub. DR232, p. 9).

However, the purpose of an advisory group would only be adequately met if non-veteran
expertise were also included. So in addition to some veteran representation, membership
would need to include people with experience in mental and physical health care, vocational
and medical rehabilitation, aged care, and social services and other compensation systems
— all of whom would have the capacity to provide practical advice to improve veteran
services and policies. This broader representation would not subvert veterans’ voices, which
are instead intended to be enhanced through other measures recommended by the
Commission for increasing effective consultation and advocacy (chapter 12).

A key question for a new advisory council is its interaction with those existing consultation
arrangements and the Commission’s proposed changes (chapter 12). One potential concern,
voiced by several participants, was that there were already a plethora of existing roundtables
and committees serving the advisory council’s intended role (or that could do so with
augmentation). For instance, some expressed concern about simply adding to the existing
mechanisms for advice (Vietnam Veterans’ Federation of Australia sub. DR215, p. 30),
while others argued that an existing body could fulfil the advisory council’s role instead (the
ESO Round Table in the case of Legacy Australia sub. DR220, p. 11; and the Prime
Ministerial Advisory Council on Veterans’ Mental Health in the case of the War Widows’
Guild, sub. DR278, p. 18).

However, rather than an objection to the advisory council itself, many of these views seem
to be aimed at existing weaknesses in the consultation arrangements between DVA, the
Government and the broader veteran community. As discussed in chapter 12, the current
consultation framework can often be fragmented, superficial and unrepresentative. The
Commission agrees that reforms in that area are needed (such as the potential creation of a
veterans’ organisation peak body) to provide a more coordinated approach to consultation
that does not neglect the needs of vulnerable groups of veterans.

16 For instance, full or in-principle support was given by the Air Force Association (sub. DR267), DFWA’s
WA branch (sub. DR279), Ray Kemp (sub. DR240), the SA Veterans’ Advisory Council (sub. DR266), the
TPI Federation (sub. DR290), the Veterans of Australia Association (sub. DR232), the Vietnam Veterans
Association of Australia (sub. DR271), and some RSL state branches (Queensland; sub. DR256; and
Victoria, sub. DR273), among others.
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Box 11.14 The Board of Taxation

Consisting of 11 members (eight from the non-government sector, plus the Secretary of the
Treasury, the Commissioner of Taxation and the First Parliamentary Counsel), the Board of
Taxation (BoT) is a non-statutory advisory body charged with ‘contributing a business and broader
community perspective to improving the design of taxation laws and their operation’. More
specifically, the BoT provides advice on tax policy to the Treasurer, undertakes in-depth reviews
when requested and offers real-time input on law design and administrative matters. The BoT is
assisted in its functions by a voluntary advisory panel with over 60 members sourced from
business, professional and community organisations, as well as a secretariat based within
Treasury (BoT 2018).

The creation of the BoT was first recommended by the 1999 Review of Business Taxation (the
Ralph Review) as a way to achieve ‘a more open, consultative, accountable and systematic
approach to business taxation’ (Ralph, Allert and Joss 1999, p. 120). Formed the following year,
the objective of the BoT is ‘to achieve better legislative and implementation outcomes, ensuring
they correctly reflect the Government’s policy intent, are compatible with commercial realities and
the circumstances of individuals, minimise complexities and associated compliance costs, and
avoiding unintended consequences’ (Treasury 2001, p. 61). A key to the BoT’s effectiveness ‘is
in the background, experience and independence of our Board members, supported by the frank
input of the business and tax community, the Treasury and the [Australian Taxation Office]’
(Andrew, M., quoted in BoT 2017, p. vii).

The BoT ‘does not have responsibility, but nor is it accountable, for taxation policy, which ...
remains with the Treasurer and the Government’. Similarly, the BoT ‘has no authority or powers
to direct the Commissioner of Taxation on how to run the ATO’ as the Commissioner is an
independent statutory role (Treasury 2001, p. 60). The BoT cost around $2.5 million in 2016-17,
including remuneration for non-government members (BoT 2017).

Box 11.15 The New Zealand Veterans’ Advisory Board

Under the Veterans’ Support Act 2014 (NZ), the Veterans’ Advisory Board (NZVAB) operates in
New Zealand ‘to provide advice to the Minister on its own motion or on request, including advice
on policies to be applied in respect of veterans’ entitlement’ (s. 247). Membership of the NZVAB
is limited to seven members appointed by the Minister and ‘who are representative of the veteran
community’, as well as one serving veteran nominated by the Chief of the New Zealand Defence
Force (s. 248). Resources and administrative support for the NZVAB are provided by Veterans
Affairs New Zealand (s. 251).

The genesis for the NZVAB was a 2010 Law Commission report on the previous veteran system,
which envisaged the NZVAB as providing ‘a mechanism through which veterans can have a direct
voice to the Minister’ (NZLC 2010, p. 121).

A 2018 review of New Zealand’s new veteran support system found that the NZVAB lacked
sufficient transparency in its advice to the Minister and a defined work program, making its
operations ‘ad hoc’. The breadth of experience among its members was also limited, as ‘skills
and experience in public service policy and in contributing to governance and advisory bodies
would also be useful’ (Paterson 2018b, pp. 91-92). The review concluded that the NZVAB should
be merged with the Veterans’ Health Advisory Panel into a single body.
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Overall, a ministerial advisory council would still play an important role in a reformed
consultation system. It could be established immediately, providing practical advice during
the transition to the VSC and the implementation of several major reform initiatives. It
should be adequately funded to undertake its roles and responsibilities effectively, although
the Commission does not anticipate that its costs would be high.

RECOMMENDATION 11.4 CREATE A MINISTERIAL ADVISORY COUNCIL

The Australian Government should establish an advisory council to the Minister for
Defence Personnel and Veterans, to provide advice on the lifetime wellbeing of veterans
and the best-practice design, administration and stewardship of services provided to
current and ex-serving members and their families.

The advisory council should consist of part-time members with diverse capabilities,
including individuals with experience in military or veterans’ affairs, health care,
rehabilitation, aged care, social services, and other compensation systems.

Consolidating some commemoration activities within the AWM

DVA emphasised that commemoration activities are a ‘relatively small but enormously
significant part’ of its broader functions and can contribute to ‘validation of [veteran’s’]
service and their mental health and wellbeing’ (sub. 125, p. 12).

Among the organisations currently involved in providing commemoration activities in
Australia (box 11.16), many aspects of DVA’s commemoration functions overlap
significantly with the Australian War Memorial’s (AWM) functions, particularly the Office
of Australian War Graves (OAWG). As Paul Evans noted, ‘the OAWG has a fundamentally
different role to that of commemorations’, as ‘its first duty is to protect the sites which it
manages in Australia and overseas’ (sub. DR218, p. 8). As a result, there is solid ground to
transfer primary responsibility for the OAWG to the AWM.

A subsequent question is whether all of the commemoration activities currently undertaken
by DV A should be assumed by the AWM. This would reduce the number of entities involved
in commemorative functions, minimising duplicated administrative costs and the need for
coordination. Shifting responsibility for commemoration to the AWM would also be a
logical extension of the AWM’s growing role in commemoration activities and ceremonies,
as part of its mission to ‘assist Australians to remember, interpret and understand the
Australian experience of war and its enduring impact on Australian society’ (AWM 2018a).

However, several participants raised concerns that administering the commemorative
activities currently undertaken by DVA would be a significant change for the AWM, given
its current activities are largely based in and around the War Memorial in Canberra. For
example, the RAACC noted that ‘DVA’s remit is national and international, whereas the
AWM is Canberra-centric’ (sub. DR203, p. 88), while the TPI Federation stated that the
AWM are only ‘expert in the field of domestic commemorations’ (sub. DR290, p. 27).
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Box 11.16  Existing commemoration and war graves organisations

Department of Veterans’ Affairs (DVA)

In 2017-18, DVA spent around $92 million on commemorative and war graves activities (up from
$75 million in 2016-17), including staffing and other departmental expenses, and had around 87
staff working on these activities (down from 154 in 2016-17) (DVA 2017f, 2018g).

The largest expense for DVA is for the Office of Australian War Graves (OAWG) under the War
Graves Act 1980, at approximately $55 million in 2017-18. The role of the OAWG is to: maintain
war cemeteries and individual war graves in the region (as agents of the Commonwealth War
Graves Commission); officially commemorate eligible veterans upon their death; provide and
maintain national memorials overseas.

The Australian War Memorial (AWM)

The AWM was initially founded after the First World War, although the AWM building in Canberra
was only completed in 1941. The AWM was formally established as a corporation under the
Australian War Memorial Act 1980, operating within the Veterans’ Affairs portfolio as an
independent statutory agency. The Australian Government contribution to the AWM'’s operating
costs was $53 million in 2017-18 (total expenses were $69 million).

The purpose of the AWM is to maintain and develop the national memorial to Australians who
have died as a result of active service. It also maintains and exhibits a national collection of
historical material about Australia’s conflicts, and conducts and arranges for research into
Australian military history. The day-to-day administration of the AWM is managed by a Director,
responsible to the AWM Council.

Commonwealth War Graves Commission (CWGC)

The then Imperial War Grave Commission was established by Royal Charter in 1917 with the
purpose of acquiring, maintaining and documenting all military graves belonging to the forces of
the British Empire as a result of the First (and then Second) World War. By 1918, nearly 600 000
graves had been identified and a further 560 000 casualties were registered as having no known
grave. In 1964, its name was changed to the CWGC.

The CWGC is led by the United Kingdom and members include representatives from Australia,
Canada, New Zealand, South Africa, India (since 1964) and Pakistan (since 1964). CWGC
members from these countries are generally the High Commissioners to the UK.

Sources: AWM (2018a, 2018b); CWGC (2018b, 2018a); DVA (2016m, 2016b).

Expanding the AWM ’s remit to all commemorative activities would indeed be a significant
change in its focus, both geographically (covering activities across Australia and at memorial
sites around the world) and functionally (requiring the planning and execution of a
wide-range of sensitive commemoration activities and ceremonies). While this change may
present some transitional challenges, the AWM would be able to adapt, particularly if it
absorbed the experienced staff and relevant systems that already exist in DVA.

The RAACC contended that the recent announcement of a $498 million expansion and
redevelopment of the AWM in Canberra (Morrison and Chester 2018a) would ‘distract and
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detract from maintaining the same level of high-quality expertise demonstrated by DVA’
(sub. DR203, p. 89).

More importantly, there are some aspects of DVA’s current commemoration functions that
provide the Australian Government with a useful opportunity for ‘soft diplomacy’ liaison
with other governments. In particular, international and domestic ceremonies, conducted
alongside Australia’s allies or former adversaries can complement other diplomatic efforts.
As the South Australian Veteran’s Advisory Council contended:

. the soft diplomacy opportunities offered by commemorating our war dead in overseas
locations is not something that the Australian War Memorial could support. (SA Veteran’s
Advisory Council, trans., p. 23)

As such, it is appropriate that major commemoration activities and ceremonies (other than
the ceremonies for individual veterans that are conducted by the OAWG) remain with a
department of state, under the close control of the Government. A reformed DVA should
thus keep this function, particularly as giving Defence primary responsibility for
commemoration activities may not be considered appropriate by some veterans groups (due
to its historical role in the activities being commemorated). Over the longer term, there could
also be an increased role for the Department of Foreign Affairs and Trade in commemoration
activities, as this would allow alignment with the broader diplomatic efforts of the Australian
Government.

RECOMMENDATION 11.5 MOVE WAR GRAVE FUNCTIONS INTO THE WAR MEMORIAL

To consolidate the agencies maintaining Australia’s memorials to its veterans, the
Australian Government should transfer primary responsibility for the Office of Australian
War Graves to the Australian War Memorial.

Responsibility for major commemoration activities and ceremonies should remain with
the Department of Veterans’ Affairs.
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12 Advocacy, wellbeing supports and
policy input

Key points

o Veterans’ organisations (ex-service organisations as well as other organisations that assist
serving personnel and the families of veterans) play an important role in the veteran support
system. They undertake a wide range of activities, including:

— claims advocacy — assisting people to prepare and lodge claims

— wellbeing support — providing financial and social support, as well as referring veterans
and their families to services in the broader community

— policy advice and influence — informing government about the practical experience of
accessing the veteran support system, and recognising veterans’ interests in government

policy.
e Supports are mostly provided by volunteers, although some larger veterans’ organisations

employ paid advocates (with some grant funding provided by the Department of Veterans’
Affairs (DVA)).

¢ DVA has an informal policy of not providing advice on eligibility for claims before they are
lodged. Most other government departments and authorities provide advice to users about the
services or supports they provide. DVA should assist veterans and their families to lodge
primary claims. This will help meet its clients’ expectations, particularly younger veterans.

o The MyService platform, and other improvements to the initial claims process, are likely to
reduce the demand for advocates. However, advocates will continue to play an important role,
particularly assisting claimants at the Veterans’ Review Board. DVA should identify areas of
unmet need and support advocacy services by providing funding in these areas.

o Legal assistance is not readily available for the several-hundred claimants whose cases reach
the Administrative Appeals Tribunal (AAT) each year. Changes to costs rules at the AAT is
likely to increase the number of lawyers offering conditional billing in the space. This should
be complemented by a legal aid program for novel and complex cases and for those who are
financially disadvantaged.

e The services provided by veterans’ organisations are moving away from membership-based
clubs to hubs that are accessible to the whole veteran community. DVA could take a more
active role in targeting outcomes for these services.

e To better assess the policy priorities of the veteran community, DVA'’s consultation framework
should be reconfigured to better encourage a more consolidated approach to the
representation of veterans’ interests and issues in policy considerations.

The veteran community in Australia has, over the past hundred years, established a number of
charities and organisations for current and ex-serving personnel (box 12.1). These advocates
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play an important role in the current veteran support system. Each year, thousands of people
volunteer to help veterans and their families in all aspects of their post-service lives.

This chapter looks at the role of veterans’ advocates and organisations in the veteran support
system.

o Section 12.1 describes the main services provided by veterans’ organisations.

o Section 12.2 looks in more detail at the issue of assistance for veterans and their families
who are lodging claims (claims advocacy).

« Therole of government and veterans’ organisations in a changing landscape of wellbeing
supports is considered in section 12.3.

« Section 12.4 looks at the approach the Department of Veterans’ Affairs (DVA) takes to
engaging with advocates for veterans’ policy interests and proposes some changes.

12.1 Advocacy for veterans

Veterans’ organisations

A number of organisations support veterans. Traditionally, the organisations providing
support to veterans have been known as ex-service organisations (ESOs). However, some
organisations now prefer to be known as ‘veteran support organisations’, as they do not focus
exclusively on ex-service members (for example, Soldier On, sub. DR245, p. 2). And others
(like Legacy, the War Widows’ Guild and Partners of Veterans Australia) focus on assisting
dependants and family members of veterans. The term ‘veterans’ organisations’ is used
throughout this report to refer to all these organisations.

While there is no comprehensive list of veterans’ organisations, the Aspen Foundation
(2015, pp. 24, 42) found that there were:

« about 520 charities that nominated veterans as the sole beneficiary
« about 3500 charities that nominated veterans and their families as a beneficiary

o ESOs and their branches in 2780 locations across Australia.

And despite the large number of self-identified veterans’ organisations, there are a few large
dominant organisations. The recent scoping study of veterans’ advocacy and support
services (the Cornall review) identified the Returned and Services League (RSL), Legacy,
War Widows’ Guild of Australia, Vietnam Veterans’ Association of Australia and Vietnam
Veterans’ Federation of Australia as the most recognisable veterans’ organisations
(Australian Government 2018c, p. 29). DVA also noted that ‘while there are a significant
number of [veterans’ organisations] ... those expending more than $1 million per annum in
support of veterans and/or their families are primarily only the RSL, Legacy, Mates4Mates,
Soldier On, and RSL DefenceCare. ... only RSL and Legacy expend over $6 million per
annum’ (sub. 125, p. 48).
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What veterans’ organisations do

The services provided by veterans’ organisations are broad, but can be grouped into three
main categories.

Claims advocacy (sometimes called ‘compensation advocacy’ or ‘pensions advocacy’)
involves assisting veterans and their families prepare and lodge claims to DVA, as well
as arguing the veteran’s case to DVA, the Veterans’ Review Board (VRB) and the
Administrative Appeals Tribunal (AAT).

Wellbeing supports (sometimes called ‘welfare advocacy’ or ‘wellbeing advocacy’)
covers assistance for veterans and their families with transition (including finding
post-military employment), rehabilitation and social engagement.

Policy input and influence includes informing government about the practical experience
of accessing the veteran support system and recognising veterans’ interests in
government policy.

Beyond these roles, veterans’ organisations undertake a wide range of activities to help
veterans in their post-service lives. These include:

providing a ‘soft entry point’ to support services available, where initial meetings at
social gatherings provide opportunities for members to seek assistance with issues that
come up later

commemoration and recognition activities
social events

education and training as well as mentoring.

As RSL NSW said:

... our volunteers are sherpas for people navigating the system, they path find services, they bring
together all — you know, as services become more specialised having someone who can bring it
all together, it’s informal case management in a way and welfare, that becomes a critical role the
more complex the system becomes. (trans., p. 907)
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Box 12.1 A brief history of veterans’ organisations

Prior to World War I, veterans of Australian conflicts repatriating to Australia were supported by
‘patriotic funds’ funded by private charity (Lloyd and Rees 1994). After the war broke out, the
Australian Government recognised the need for support beyond the voluntary activity (because
of the enormity of the task) for the wounded and the families of those who had died:
.. it soon became apparent that voluntary effort, vital as it was, would not be enough. The task was
already enormous, and growing at an alarming rate, while the patriotic funds’ financial reserves were
running low. (Payton 2018, p. 7)

In these early days, the Red Cross was the administrator of the largest patriotic fund but was
constrained in the assistance it could provide by its charter:
The Red Cross made an important contribution to rest homes and sanitoriums, and it supplied medical
equipment for military hospitals and incapacitated veterans in Australia. It could not participate in
ameliorative work such as payment of separation allowances, providing financial support for dependants
and incapacitated soldiers, nor the rehabilitation and reestablishment of returned servicemen. (Lloyd and
Rees 1994, p. 25)

In 1915, the Federal Parliamentary War Committee recommended that each state and territory
take action to support the activities of the various patriotic funds. This was followed soon after in
1916 by the Australian Soldiers’ Repatriation Fund Act which better coordinated the efforts of
state governments and the patriotic funds.

The Returned Services Association (later to become the Returned and Services League, or RSL)
was among the first public organisations to provide services for returned soldiers in this context.
By 1919, it had close to 115 000 members and was lobbying for more effective action by the
Australian Government. The RSL at the time argued that:
... those who had served overseas were now ‘superior citizens’ who deserved privileged treatment, and
that their repatriation included an finalienable right' to pension, medical care and employment.
(Payton 2018, p. 12)

Meanwhile, the Australian Government’s Repatriation Commission and Department (described in
more detail in chapter 11) were expected to ‘fade away’ once the World War | veterans had been
successfully repatriated. However, ‘an articulate and powerful veterans’ lobby ... the most
influential interest group in the nation’ (Lloyd and Rees 1994, p. 243) successfully argued for their
continued existence during the inter-war period, before lobbying the Government to shield
veterans and widows from universal reductions of entitlements during the Depression.

Over time, there has been a pattern of new organisations emerging after each major war (while
some older organisations withered). This process was particularly evident after the Vietham War,
where veterans of that conflict felt excluded from the establishment of ex-service organisations.

The RSL sought to apply common policies to all veterans regardless of war, and it maintained a certain
detachment from ... exclusively Vietnam issues. This was resented by Vietnam veterans who detected
a generation gap between themselves and other ex-service members. In particular, they argued that the
RSL did not take sufficient account of the peculiar strains and complexities which distinguished Vietnam
from earlier wars. ... The creation of the [Vietnam Veterans’ Association of Australia] in the late 1970s
was thus a reaction by a significant number of Vietnam veterans, albeit a minority, to what they perceived
as official indifference and dislike. These veterans rejected the established ex-service movement, they
were hostile to the government, and they were ‘angrily dissatisfied’ with the conduct of the DVA. (Lloyd
and Rees 1994, p. 359)

According to the Department of Veterans’ Affairs, the ‘pattern of new and fading organisations ...
is occurring again with the most recent wars in Iraq and Afghanistan’ (sub. 125, p. 48).
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A changing role for veterans’ organisations?

The invaluable work of veterans’ organisations over more than 100 years was acknowledged
by many during this inquiry, as was the fact that each generation of veterans have had
organisations to look after their cohort (box 12.1). But there was also a call for a new
approach to advocacy and wellbeing support, particularly by younger contemporary
veterans. Younger cohorts of veterans, for example, expect that they can access information
and support directly from DV A, rather than having to go through the veterans’ organisations.
RSL NSW said:

Veterans increasingly expect a modern service they can confidently navigate independently as
available in other sectors, both government and private sector. (sub. 151, p. 13)

Contemporary veterans also tend to join virtual veterans’ organisations (such as a Facebook
page). As Mates4Mates said:

... veterans are still relatively young upon transition. This cohort is much more technologically
savvy than previous generations and as such, they seek much of their information online
(particularly social media platforms) and expect quick access to services and quick response
times. (sub. 84, p. 3)

To fit these changing demands, new types of support organisations have emerged in recent
years, including Soldier On and Mates4Mates, that are more focused on mental health and
wellness needs, rather than achieving compensation outcomes for veterans. As James Brown
of RSL NSW said:

Only a small percentage of those returning from Afghanistan will need compensation from the
government for their wounds or injuries. Most will return smiling and standing. What they need
from ex-service organisations is a sense of pride and place in society, as well as somewhere to
share their stories. (2014, p. 139)

The Cornall review also noted that the veterans’ organisations are undergoing a period of
change and stated that:

ESOs have assets, resources and income for the sole purpose of assisting veterans. It is important
that they adapt to changing veteran needs and preferences so they can continue to do so.
(Australian Government 2018c, p. 8)

What DVA funding is available for veterans’ organisations?

DVA provides grant funding to veterans’ organisations through several programs:

« Building Excellence in Support and Training (BEST) — $3.8 million was provided in
2018-19 to support veterans’ organisations to provide compensation and welfare
assistance to the veteran community (Community Grants Hub 201843, p. 6).

o Veteran and Community Grants (V&CG) — $2.17 million was provided in 2018-19 (up
to $50 000 per grant) to veterans’ organisations to improve veteran health and wellbeing
(Community Grants Hub 2018c, pp. 6-7).
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« Supporting Younger Veterans (SYV) — $1 million was provided in 2018-19 to veterans’
organisations delivering new services that target younger veterans (DVA 2018aq).

o Grants-In-Aid (GIA) — $145 000 was provided in 2018-19 to national ESOs for projects
and activities that encourage cooperation and communication between veterans,
veterans’ organisations and the Government, as well as to support the provision of
advocacy services to veterans (Community Grants Hub 2018b, pp. 6-7; DVA 2018q).

One issue with these grants is that they have mixed objectives (figure 12.1). For example,
the BEST grants fund both claims advocacy and wellbeing supports (DVA 2015c), the
V&CG funds support programs that benefit the wellbeing of veterans, while also funding
buildings, equipment, vehicles and administrative costs associated with those programs
(Community Grants Hub 2018c, pp. 8-9). The GIA supports claims advocacy, wellbeing
supports and policy input (Community Grants Hub 2018b, p. 5).

Figure 12.1 Many grants, many goals
DVA grant funding streams for veterans’ organisations
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Sources: Community Grants Hub (2018b, p. 5, 2018c, pp. 8-9), DVA (2015c, 2017r, 2018aq).
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This makes it difficult to assess whether the dollars invested improve outcomes for veterans
and their families or whether they represent good value for taxpayers’ money. A much
clearer funding framework is warranted.

As the Commission said in the context of the human services sector:

Broad system-level objectives can provide little direction as to how specific services should be
designed, funded and provided ... Specific objectives [for government programs] facilitate
decisions within the program to target the service and also sets benchmarks for monitoring and
evaluation. (PC 2017b, p. 84)

DVA should differentiate between the different advocacy supports and provide grant funding
in a manner that aligns with these key supports provided by veterans’ organisations. This
will facilitate better monitoring and evaluation of funding provided to veterans’
organisations for veterans’ support.

The Australian Government, through DVA, may also want to maintain a more flexible
funding tool that can support general innovative programs or worthwhile community
initiatives by veterans’ or other organisations. However, government should apply similar
stewardship measures, including the setting of goals and the measurement of outcomes.

RECOMMENDATION 12.1 REFRAME SUPPORT FOR VETERANS’ ORGANISATIONS

The Department of Veterans’ Affairs should reframe its support for organisations that
provide services for veterans by clearly differentiating between:

« claims advocacy — the delivery of advocacy on behalf of claimants by accredited
advocates

o Wwellbeing supports — the commissioning of a broad set of welfare supports or
services delivered by and on behalf of the veterans’ community (replacing the notion
of welfare advocacy)

e policy input and influence — the provision of support to assist veterans’ organisations
to engage meaningfully in policy considerations

« grant funding — for the general support of innovative programs and significantly
worthwhile community initiatives for the veterans’ community.

12.2 Claims advocacy

Claims advocacy has been the core business of ex-service organisations for much of their
history. Services provided include:

« information and general advice to claimants on the full range of entitlements

« assistance with claims lodgement (for example, ensuring that forms are correctly filled
out and with all relevant information)
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« arguing the claim on behalf of the veteran and liaising between DVA and the claimant to
ensure that the claim progresses as quickly as possible

o assistance with reviews, including filing and presenting legal or administrative
challenges to DVA decisions at the VRB and AAT.

Services are mainly provided by part-time volunteers, though an increasing number of
veterans’ organisations are hiring paid claims advocates: RSL Queensland and its
sub-branches employed 34 paid advocates (Australian Government 2018c, pp. 39-40); RSL
Western Australia reported that 4 of its 5 advocates were paid (RSL Western Australia 2018,
p. 1) while the ‘core team’ of RSL NSW advocates are also employed (sub. 151, p. 18). That
said, outside the largest advocacy organisations, most of the services are provided ‘in the
main ... through volunteers’ (DVA 2010, p. 9). The total number of claims advocates is
unknown.

Should DVA provide more help for veterans to access support?

A key issue for future claims advocacy is the role DVA plays in providing support and advice
to claimants seeking to access the veteran support system.

Unlike other service delivery agencies who offer advice about how to access their services,
DVA does not generally offer advice about a person’s circumstances outside of a formal
determination (for example, on their eligibility for particular supports) (Australian
Government 2018c, p. 51).

A reason put forward by DVA for its lack of assistance to claimants is that it may create a
conflict of interest (though initiatives such as the On Base Advisory Service — chapter 7 —
have started to shift this paradigm) (Liz Cosson, trans., p. 463). In this case, the purported
‘conflict of interest’ is between supporting the individual veteran to claim for supports, and
wanting to maintain integrity in providing entitlements and avoiding overpayments. Another
rationale outlined by the Cornall review was ‘a concern about the risk of giving incorrect
advice if a DVA officer assists a veteran to fill in a claim form’ (Australian Government
2018, p. 51). Instead of providing advice directly, DV A relies on claims advocates to provide
information about the system and help claimants. As the Rolfe Review noted:

Focussing on the role of ‘Mates helping Mates’ ... has always been an element of DVA/ESO
relations and historically ex-servicemen and women have been encouraged to turn to ESOs for
assistance rather than DVA. (Rolfe 2014, p. 5)

Despite this policy, it is still not always clear where to go for help. DVA acknowledged to
this inquiry that the system, with advocates as the ‘front door’ to making a claim, can be
difficult to navigate (Liz Cosson, trans., pp. 448, 463).
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Other agencies do more to help their clients

Several participants emphasised that claims advocates are filling an assistance role that is
more often met by government (for example, name withheld, sub. DR255, p. 14). Indeed,
other government agencies are generally not only willing to give advice to claimants, but are
also expected to explain their programs and systems.

When someone wants to know if they are eligible for a Centrelink payment, they can ask a
customer service officer — they are not directed to an advocate. Similarly, the Australian
Taxation Office (ATO) can provide binding advice over the phone (ATO nd).

In addition to providing assistance to claimants, if the Department of Human Services gives
incorrect advice about payment eligibility, its legislation:

« requires that the government not recover debts that are attributable to administrative error
(s. 1237A of the Social Security Act 1991)

« allows it to pay special benefits in circumstances where there is demonstrated financial
hardship and unique circumstances, including when misleading advice has been given.1

DVA is improving information availability ...

A first step for helping claimants is for DVA to provide better information in a more
user-friendly system (as discussed in chapter 4, a future system should be easy to navigate).

Ideally, claimants should be shielded from the complexity of the current legislation through
innovative and user-friendly design, such that a veteran or dependant can apply for support
without the help of an advocate. MyService has gone part of the way towards achieving this
(chapter 9).

Further improvements could also be made to DVA’s website, for example, making it obvious
where to go to make a claim. As RSL NSW observed:

Currently, information can be difficult to find, seemingly hidden in obscure corners of the site.
... An effective, modern online presence fits well with the overall Veteran Centric Reform
programme. It should be supplemented with a direct-line help desk for professional advocates,
claims advisors and support workers to have direct access to DVA delegates who can answer
technical questions. (sub. 151, p. 13)

DVA has recently tested a new website and expects to launch it in 2019 (DVA nd).

1 Mansourv Department of Families, Housing, Community Services and Indigenous Affairs [2009] AATA 433.
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... but should do more to help claimants and claims advocates

DVA should also be providing advice to claimants. The Commission agrees with the Cornall
review’s recommendation that:

... the Department of Veterans’ Affairs reverse its current approach of declining to help veterans
lodge primary claims, encourage veterans to come to DVA for assistance, and widely publicise
that service. The officers assisting them should receive training in veterans’ entitlements, client
service and dealing with vulnerable veterans. (Australian Government 2018c, p. 19)

Similarly, DVA should also provide advice to claims advocates (at both the primary claim
and review stage). The Cornall review also recommended that DVA set up a direct help desk
to respond to technical questions from veterans’ advocates and others (Australian
Government 2018c, p. 19).

That said, there are some individuals who will continue to need further assistance with claims
than can be provided by DVA’s immediate support team. DVA already has a program to
assist clients with complex needs (chapter 9), but the assistance provided to these clients still
involves a relatively low level of intervention in the actual claims process. The existing
advocacy corps is currently best placed to provide independent assistance with claims where
it is needed. Over time, there may be a need to develop specialist assistance targeted at more
vulnerable clients, over and above general advice.

RECOMMENDATION 12.2 DVA SHOULD PROVIDE ASSISTANCE WITH PRIMARY CLAIMS

One of the core functions of the Department of Veterans’ Affairs, and when established,
the Veteran Services Commission, should be to assist veterans and their families to
lodge primary claims.

Claims advocacy assistance from veterans’ organisations should remain available to
any veteran who seeks it.

Concerns about declining numbers of volunteer claims advocates

A number of participants raised concerns about the declining number of volunteer advocates.
For example:

A particular concern is the falling numbers of advocates, pension and welfare officers and the
corresponding reduction in support to veterans, their families and dependants ... ESO succession
plans aren’t being as fruitful as they have been in the past. Furthermore and very sadly some of
the well intentioned replacements aren’t coping with the complications and associated difficulties
of the current system so they are not staying. (John Burrows, sub. 27, p. 1)

Younger volunteers just are not coming forward with a result that ESO’s are struggling to
maintain numbers of advocates. (Vietham Veterans and Veterans Federation Australian Capital
Territory and Belconnen RSL Sub Branch, sub. 42, p. 6)
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The Cornall review also pointed out that nearly 85 per cent of advocates were born before
1965 (Australian Government 2018c, p. 37).

These concerns are not new — they have been raised by veterans’ groups, as well as DVA
over a long time — at least since 1998 when DVA raised it in an evaluation of advocate
training (ANAO 2001, pp. 18, 60, 62; DVA 2010, p. 7; SFPARC 2003, p. 51).

Data to evaluate claims about declining volunteer numbers are hard to come by. There are
anecdotal examples of ESOs having fewer volunteers. For example:

« two Canberra ESOs reported their advocacy ranks had ‘dwindled in the space of five
years from a high of 25 Advocates/Pension Officers to 13 currently” (Vietnam Veterans
and Veterans Federation Australian Capital Territory and Belconnen RSL Sub Branch,
sub. 42, p. 6)

« the Naval Association of Australia said that new accreditation and training requirements

had resulted in ‘something like a 90 per cent reduction’ in advocates in that organisation
(trans., p. 626).

However, the picture remains unclear because there is no register of all existing claims
advocates, volunteers or paid (DVA does keep track of those who have recently completed
training).

One explanation for falling numbers of volunteer claims advocates could be the changing
careers of members of the Australian Defence Force. Historically, volunteer claims
advocates were themselves pension recipients (Rolfe 2014, p. 14), however, contemporary
veterans are more likely to discharge and transition to full-time work (something noted by
RSL Queensland, in its submission to the Cornall review (Australian Government 2018c,
p. 40)). As contemporary veterans retire, they may take up the torch of volunteer assistance
that their predecessors have provided over time.

In addition, some veterans’ organisations are moving away from solely relying on volunteers
and are hiring paid claims advocates, an outcome assisted by the existing subsidies provided
through the BEST grants program.

On the other hand, fewer claims are likely to be made under the Veterans’ Entitlements Act
1986 (VEA). In addition, initiatives such as MyService will mean claims under the
legislation that covers most contemporary veterans are easier to make (chapter 9). Other
things being equal, fewer VEA claims also means that fewer will reach review stage at the
VRB and AAT, where claims advocates are typically in high demand.

Changes to the way veterans make primary claims, and fewer cases requiring review, could
mean that advocacy services will continue to meet need in the medium term. However, if in
the future there is evidence of unmet demand for claims advocates, DVA should target its
funding towards this unmet need.
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A better way to fund claims advocacy?

Organisations providing advocacy services can apply for grant funding through the BEST
grants, which provide support for salaries and administrative costs such as computer
equipment and travel costs (Community Grants Hub 2018a).

The current BEST funding model distributes the total pool of funding in proportion to the
weighted amount of work undertaken by each organisation in the preceding year
(DVA 2015c). Weightings are applied based on the type of work done. For example, a
primary claim has a weight of between 1 and 3 and a VRB appeal is worth 15.

This funding approach uses the demand for services in the preceding year as a proxy for the
underlying need for compensation advocacy services. This approach is problematic in some
circumstances. For example, where demand is growing or falling, grant funding will under-
or over-fund actual expenses. Smaller advocacy organisations are unable to expand their
operations if they cannot meet demand, while well-resourced advocacy organisations
continue to attract more work and expand. And this explains why the vast majority of BEST
funding goes to established, existing veterans’ organisations. In 2018-19, nearly half of all
BEST funding — just less than $1.8 million — went to RSL sub-branches (figure 12.2).

Figure 12.2 BEST funding is mostly provided to large national
organisations
BEST funding, 2018-19
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Source: Commission analysis of Australian Government (2019b).
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By focusing on measures of workload, some raised concerns that the BEST funding model
provides additional funding to advocates for cases that are not resolved early. As one
advocate put it, ‘BEST funding rewards failure ... if you take a matter to the AAT you get
more points than if it goes to the VRB or if it settled as a primary matter’ (Mark Raison,
trans., p. 1108).

But this fails to account for the additional cost, particularly time, involved in taking a case
to the AAT or the VRB, compared to a primary claim. This is an empirical matter, and the
Commission did not have access to data to examine this issue.

BEST funding guidelines also restrict grant allocations in a prescriptive manner —
60 per cent of the BEST funding money is provided for advocates’ salaries, with the
remainder to cover administrative costs (DVA 2015c). In tandem with the historically
focused funding model, this means that only the largest veterans’ organisations are able to
fund salaried claims advocates.

Ultimately, there is no way to determine whether present or future community need for
claims advocacy services is being supported by the current available paid or volunteer
advocates. As the Cornall review pointed out ° ... there is no way of knowing how many
hours or days a week, or a fortnight or a month individual volunteer advocates set aside to
assist veterans’ (Australian Government 2018c, p. 40).

The current BEST funding model will not encourage a greater proportion of paid advocacy
services. If it is determined that there is increased need for paid claims advocates, then a new
funding model will be needed.

Different models of paid advocacy are used in other sectors and countries and some of these
have been proposed to be transferred into the Australian veterans’ context (box 12.2):

o The Australian National Audit Office (2001, p. 15) recommended that DVA ‘consider
the costs and benefits of supplementing their work with an advocacy service of choice
funded on a fee-for-service basis’.

« The Senate inquiry into suicide by veterans recommended that, in light of the decreasing
numbers of advocates, a Bureau of Veterans’ Advocates be established, and staffed with
legally trained public servants to assist and advocate for veterans in making legal claims,
to support the current system of volunteer advocates (SFADTRC 2017, p. 152). Some
participants in this inquiry also suggested that DVA provide professional advocates
directly (see, for example, Daniel Tellam, trans., p. 293; David Coffey, trans., p. 309).

o The Cornall review suggested that DVA move towards a ‘modern professional
sustainable advocacy service’ in consultation with veterans’ organisations (Australian
Government 2018c, p. 103). It suggested the development of a Veterans’ National
Advocacy Coordination service that could (among other things) accredit individual
advocates and ‘deliver a consolidated, coordinated approach to the national delivery of
veterans’ advocacy and support services’ (Australian Government 2018c, p. 103).
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RSL NSW (sub. 151, p. 29) proposed that DVA should formally fund half of the cost of
paid professionals to provide advocacy services, with advocacy organisations providing
the remaining half. Under this proposal, the case management services provided by an
advocate would be uncapped, and funded based on the workload of each advocate.

Box 12.2 Claims advocacy models in Australia, the UK and Canada

National Disability Advocacy Program and NDIS Appeals

The National Disability Advocacy Program (NDAP) aims to provide people with disability with
access to effective disability advocacy that promotes, protects, and ensures their full and equal

enjoyment of all human rights, enabling community participation.

The Department of Social Services provides grants to a range of organisations across Australia
to provide advocacy services. These grants are connected to terms in a grant agreement, as well

as other legislative and regulatory requirements. Advocacy organisations are certified within
18 months of the initial grant and then every three years after for re-certification. However,
individual advocates are not subject to formal training requirements.

Support for appeals of decisions under the National Disability Insurance Scheme (NDIS) at the

Administrative Appeals Tribunal are funded by NDIS Appeals, using support persons from the

NDAP. Generally, an NDAP advocate (rather than a lawyer) will be used unless there is a question
of law, or the matter is novel or complex. In this case, the matter is referred to the local legal aid
commission. The commission reviews the matter and can approve funding for legal support

services (which is provided by the NDAP, separate to other Commonwealth legal aid funding).

Veterans UK and Legion War Pensions Representatives

Charities assist with appeals against compensation decisions under the Veterans UK armed

forces payment systems. The largest is the Royal British Legion, whose War Pensions

Representatives are paid employees. They undergo formal internal training and a mentoring
program. These representatives confine themselves to the first tier of review — if appeals reach

the second tier of review, pro bono legal assistance may be arranged on a case-by-case basis.

Public data are not available on the number of cases where the Legion assists.

Canada’s Bureau of Pensions Advocates

Established in 1971, the Bureau of Pensions Advocates (BPA) is a Canada-wide organisation of
appeals advocates within Veterans Affairs Canada.

The Bureau’s main function is to provide free advice, assistance or representation for individuals

dissatisfied with decisions rendered by Veterans Affairs Canada in relation to their claims for
entittement to disability benefits or any subsequent assessment. The BPA does this by assisting
clients in the preparation of applications for review or for appeals and to arrange for them to be
represented by an advocate at hearings before Canada’s Veterans Review and Appeal Board.

All BPA advocates are lawyers and members of their respective law societies, with client dealings

subject to a solicitor-client privilege relationship. The Cornall review reported that BPA had about
31 lawyers spread across 14 offices, handling about 10 000 cases per year and representing
clients in over 95 per cent of cases presented before the Board.

Sources: Australian Government (2018c, pp. 72, 76-80), VAC (2017a).
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The potential retirement of existing volunteer advocates provides an opportunity for DVA
to enter the space gradually, filling the areas where it identifies the largest gap between
demand and availability of advocacy services. As a starting point, DVA collects data on the
locations where claims are being made through an advocate and where VRB reviews are
being sought. Using the data on advocate location from the Advocacy Training and
Development Program (ATDP), it could identify disparities and potentially tender for
organisations in those regions to provide claims advocacy services. The National Disability
Advocacy Program takes a similar approach, where grants programs have at times focused
on assistance in particular coverage areas (DSS 2018c, pp. 6-7).

Importantly, this approach would not be prescriptive about the mix of paid and volunteer
advocates providing services. Most important is the number and quality of the advocacy
services — whichever organisations can provide those services on a value-for-money basis
could obtain funding to provide them with volunteers, paid staff, or a mix of both.
Government also has a crucial role to play as stewards of funded claims advocacy services
— in particular, monitoring them for quality and effectiveness (PC 2017b, pp. 80-81).

RECOMMENDATION 12.3 FUND A CLAIMS ADVOCACY PROGRAM

The Department of Veterans’ Affairs (DVA) should fund professional claims advocacy
services in areas where it identifies unmet need. Services should be delivered through
ex-service and other organisations in a contestable manner similar to the National
Disability Insurance Scheme Appeals Program and the National Disability Advocacy
Program. DVA should also take a more active role in the stewardship of these services.

The quality of claims advocacy services varies

The Commission heard that volunteering to help other veterans provides a sense of meaning
and purpose for many advocates. For example, John Burrows said:

My last fourteen years as a volunteer veteran pension officer has been a very interesting and
immensely satisfying period of my life. Although the commitment and challenges have been
exhausting and almost overwhelming at times, the satisfaction of providing assistance, advice
and obtaining support for veterans, their families and dependants has provided me with a
considerable amount of contentment and happiness. (sub. 27, p. 1)

Volunteering Australia also commented that:

Volunteers are engaged in supporting ex-service officers in a variety of ways, and can play a
critical role in their rehabilitation. Advocates play a crucial role in the compensation process,
offering advice on what supports and services are available to veterans, and assisting with lodging
claims and appeals. (sub. 142, p. 3)

The complexity of the system, however, demands considerable knowledge and some
advocates acknowledged that they are not always well placed to provide the advice that
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veterans require. The Alliance of Defence Service Organisations (ADSO) noted that
‘legislative complexity is difficult for advocates ... [there is a] persistent aversion of some
to undertaking ... training’ in the more recent pieces of veterans’ legislation, namely the
Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (DRCA) and
the Military Rehabilitation and Compensation Act 2004 (MRCA) (sub. 85, p. 27).

Others also suggested that advocates can be out of their depth:

I’m over three Acts and I’ve got 5 claims under different Acts. I’ve used advocates in the past.
The advocates are very well-meaning, very passionate, but because of the complexity the three
Acts, | have found, to my detriment, that the advocates were out of their depth. So | was advised
to get a lawyer. (Diane Lawrie, trans., p. 351)

Concerns have been raised for several years about the variability of quality of service
provided to veterans. The earliest report to consider inadequate representation by advocates
was in 1983; concerns continued with this issue through the 1990s and 2000s
(SFPARC 2003, p. 47). In the past decade, three specialist reviews by DVA considered the
quality and training of advocates (Australian Government 2018c; DVA 2010; Rolfe 2014).
The Senate inquiry into suicide by veterans also considered issues relating to advocacy
quality in some detail (SFADTRC 2017, pp. 139-143, 152-153).

There has also been a historical focus of practice by advocates on the VEA, leading many
veterans to pursue claims under that Act to their detriment:

Their training is almost wholly directed to VEA with some MRCA but no SRCA [Safety,
Rehabilitation and Compensation Act 1986] ... The lack of any knowledge on SRCA explains
their failure to take veterans down that path. Their lack of knowledge on MRCA in part explains
the lack of robustness in pursuing MRCA claims, including on appeal. (Allan Anforth, cited in
SFADTRC 2017, p. 143)

In some cases, this misguided advocacy leads to overpayments that must be returned to
government — putting veterans or their families in financial hardship (Australian
Government 2018c, p. 42).

This preference by advocates for VEA claims could also mean that advocates are not
examining claims in a holistic manner that considers all possible entitlements. As Maurice
Blackburn Lawyers put it:

.. we were recently approached by a veteran who had received advice from an Ex-Service
Organisation (ESO). The veteran had specifically asked the ESO for assistance in obtaining lump
sum compensation for permanent impairment and non-economic loss. Instead, the ESO lodged a
claim for a pension. On receiving this pension, the veteran’s ability to access any lump sum
compensation (as was the veteran’s preference) was rendered impractical due to offsetting
provisions in the legislation. (sub. 82, p. 13)

546 ABETTERWAY TO SUPPORT VETERANS



Beyond questions surrounding the ability of advocates to represent the interests of claimants,
concerns were also raised about advocates being expected to be proficient in wellbeing
support:

Volunteers in the veterans’ sector regularly deal with severely mentally ill clients and often
struggle to set and maintain essential professional boundaries to safeguard against causing further
harm. Many are DVA clients themselves and have little or no support in their roles. RSL NSW
is aware of first responders from small ex-service and other non-government organisations
unknowingly enabling and encouraging damaging behaviour, spending days with vulnerable
clients without considering the risk or impact on their own health and families, providing
emergency housing in their own homes and exhausting their own financial resources, and even
starting physical relationships or engaging in violent exchanges with veterans in crisis. The
inescapable reality is that volunteers on the ground will always deal with incredibly difficult
situations which put both veterans, themselves, and potentially their families at risk. But right
now, well-meaning amateurs are all too often worsening the situation vulnerable veterans find
themselves in. (RSL NSW, sub. 151, p. 20)

While the volunteer Advocates perform a useful first contact service, where matters become
complex their usefulness decreases exponentially. Advocates are generally just not equipped to
manage complex or unusual claims alone, nor should they be expected to do so. (Michael Stark,
sub. DR159, p. 1)

Training and accreditation of advocates

Advocates are currently accredited under the ATDP. According to the Cornall review,
417 advocates have trained under the program (Australian Government 2018c, p. 39):

40 at Level 1 (accredited to prepare a primary claim under supervision)
322 at Level 2 (accredited to prepare a primary claim without supervision)
48 at Level 3 (accredited to represent a veteran before the VRB)

7 at Level 4 (accredited to represent a veteran before the AAT).

Each competency level involves supervised and unsupervised components in and out of the
classroom and it is expected that, between coursework and on-the-job mentoring, each
competency level will take no more than 12 months to complete (DVA 2018z). There are
also continuous professional learning requirements necessary for an individual to maintain
accreditation (Australian Government 2018c, p. 82).

The ATDP, with its four levels of competencies, came about following two reviews that
identified issues with the previous Training and Information Program (TIP):

the 2010 Review of DVA-Funded ESO Advocacy and Welfare Services, which
recommended ‘the movement towards the adoption of a level of certification under a
Competency Based Training framework’ (DVA 2010, p. 6)

the 2014 Review of Veterans Advocacy Training by Brigadier Bill Rolfe, which identified
concerns about the previous training program from both DVA (that the quality of primary
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claims applications prepared by advocates was low) and by advocates (a lack of ongoing
feedback opportunities and formal ‘on the job’ training).

However, formalising the training and accreditation for advocates continues to be a topic of
some controversy for existing advocates. For example, John Burrows said ‘the requirement
to ‘requalify’ has left some feeling like they know nothing and they need to retrain’
(sub. 27, p. 5) while the Royal Australian Armoured Corps Association described the lack
of credit available for prior TIP accreditation as ‘demeaning’ (sub DR203, p. 69).

Although the ATDP incorporates opportunities for the recognition of prior learning, the
primary concern seems to be that historical training under the TIP has not been sufficient to
maintain accreditation under the ATDP. While the ATDP sets out training programs for
advocates in each forum, the VRB and AAT do not require a particular level of accreditation
or training. However, current ATDP training is necessary for advocates to be covered for
professional indemnity insurance into the future (DVA currently funds professional
indemnity insurance at a cost of about $12 000 per year) (DVA, pers. comm., 9 May 2019).

Formalising expectations of advocates is important in a period of transition

The expectations of advocates have evolved as the veteran support system has changed. The
MRCA covers all new injuries and has a focus on rehabilitation; the complexities of that
legislation (and its interaction with the other Acts and superannuation compensation) require
a sophisticated response by claims advocates, as does the increasing focus on the mental
health and wellbeing of today’s claimants.

Volunteers can make a valuable contribution to the quality of public services (by bringing
skills or perspectives that are not readily available in the bureaucracy); however, resourcing
is necessary to effectively supervise and maintain the quality of volunteer services
(Brudney 1993, pp. 285-286). DVA (in its support for claims advocacy through funding
BEST and ATDP) has a responsibility to ensure that advocates help their clients rather than
hinder them. The establishment of a competency-based training program with continuous
professional learning requirements is important in this regard.

Ideally, there should not be a difference between the training and accreditation expectations
placed on volunteers and paid advocates, with the aim that veterans who seek advocacy
services receive quality and relevant advice. Accordingly, DVA (and in future, the Veteran
Services Commission (VSC)), and the VRB should ensure that, going forward, all advocates
who act on behalf of an individual in the claims process are appropriately trained and
accredited through the ATDP.

It is understandable that the formerly-accredited TIP advocates feel a sense of loss, or that
their contribution is not valued if they are unable to engage with DVA or the VRB due to
this proposed requirement. However, an expectation of continuous professional
development is necessary to maintain the quality of the advocacy services provided by
veterans.
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ADSO (sub. DR309, pp. 11-12) proposed a new role for TIP-trained advocates as ‘advocacy
support officers’, where they would be an initial point of contact, and provide general
information and support to claimants. The Commission has not specified a formal role for
these advocates, but expects that formerly-accredited advocates will continue to play an
important role supporting veterans through veterans’ organisations. The distinction must be
that while experienced volunteers who are not accredited can provide useful support,
information and assistance, DVA would only recognise and deal with accredited advocates
(or legal representatives) as representatives of claimants.

DVA and the VRB should encourage the maintenance and development of the ATDP as the
training program for advocates. Although the Commission is not in a position to make a
detailed assessment of the program, DV A should continue to monitor and adjust the program
based on stakeholder feedback, including considering the relevant recommendations (6.1
and 6.2) of the Cornall review:

That the ATDP give consideration to the course structure and duration that will be most suitable
for future applicants.

That the ATDP develop intensive, short accreditation courses at each level in both compensation
and wellbeing advocacy in conjunction with ESOs capable of providing the practical experience
component. (Australian Government 2018c, p. 85)

In particular, because of the significant time commitment of the current ATDP programs, a
more flexible or intensive option for the program should be considered. Any changes to the
ATDP’s delivery should also continue to meet the accreditation for vocational training
generally (a concern raised by ADSO, sub. DR309, p. 3).

RECOMMENDATION 12.4 ACCREDITATION OF ADVOCATES

The Department of Veterans’ Affairs (DVA) should ensure that all claims advocates who
act on behalf of a claimant in primary claims or appeals are accredited under the
Advocacy Training and Development Program (ATDP).

DVA should monitor and adjust the delivery of the ATDP in response to stakeholder
feedback, including by providing more flexible training programs.

The ATDP can be administered ‘at arms’ length’ by DVA

The Cornall review pointed out that the ATDP has an ‘ill-defined’ legal status. It has:

» a Strategic Governance Board (with members representing ESOs, Defence and DVA),
which sets the overall strategic direction of the program

o a Capability Framework Management Group, also with representation from ESOs,
Defence and DV A, which ‘drives the definition, development, education and assessment
of practitioners’
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o three Regional Implementation Groups, which cover different parts of the country,
focusing on the day-to-day delivery of training (ATDP 2017, p.3; Australian
Government 2018c, p. 82).

An external training organisation undertakes competence assessment and national
accreditation (ATDP 2017, p. 3), while the Veterans’ Indemnity and Training Association
(which is an incorporated association in the ACT) provides professional indemnity insurance
and accident cover for advocates (VITA nd, p. 1).

Part of the reasoning behind the development of the ATDP’s disjointed structure is about
ensuring that it is institutionally separate from DVA, to avoid DVA providing training that
advances their interests (rather than the interests of their clients).

Under the new governance arrangements proposed by the Commission (chapter 11), there
would be no need for this separation. The body that determines claims in the veteran support
system (the VSC) would be institutionally separate from the department that determines
policy (DVA). DVA could administer an advocacy training program that adequately
explains how to advance an applicant’s case, without creating a conflict of interest. The
program could continue to have input in its development from Defence and ESOs. DVA
could also take on all responsibilities in the training and accreditation of advocates (at the
moment, the various responsibilities are split between unincorporated and incorporated
bodies).

If the proposed VSC is not established, then it would be desirable to keep the ATDP at arms’
length from DVA. In this case, the Cornall review recommendation that the ATDP ‘be
incorporated as ... a company limited by guarantee’ (Australian Government 2018c, p. 85)
could be adopted to ensure its independence.

Veterans, advocates and lawyers on appeal

Concerns were also raised about the expectations placed on advocates at the VRB and AAT.
Some suggested that lawyers, rather than advocates, were better equipped to take on appeals
at the VRB. At the AAT, concerns about veteran representation in an adversarial
environment against DVA lawyers have led to calls for greater access to legal aid.

Interaction with lawyers and legal aid in the review path

Lawyers are not permitted to appear with individuals making applications in formal hearings
of the VRB (though they may appear at alternative dispute resolution (ADR) conferences
and other processes). Claims advocates provide the primary support available to veterans
navigating the review.
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Traditionally, legal aid services have played a role in supporting disadvantaged claimants
through merits review processes. However, the role of legal aid services and community
legal centres differs between states (box 12.3).

Box 12.3 The role of legal aid services

Legal Aid New South Wales runs a Veterans Advocacy Service, providing advice to clients
claiming under the veteran support system. They also represent veterans in applications for merits
review to the Veterans’ Review Board (VRB) and Administrative Appeals Tribunal (AAT).
Representation is provided by an advocate for cases in the VRB, or a lawyer in the AAT. Funding
is also provided for disbursements (such as expert medical reports). In this way, its advice
services mirror the advocacy services provided by ex-service organisations (Legal Aid New South
Wales, sub. 109).

Legal aid services in other states only provide assistance for veterans seeking review at the AAT
from a decision of the VRB, funded by the Attorney-General’s Department under the National
Partnership Agreement on Legal Assistance Services. This service is not means-tested
(COAG 2017, pp. B-2, B-3).

It should be noted that Legal Aid New South Wales is, overall, funded at a higher rate than its
interstate counterparts. In 2017-18, its operating revenue was about $320 million. For
comparison, Victoria Legal Aid had an operating revenue of about two-thirds that of Legal Aid
New South Wales — even though the overall population of Victoria is only 20 per cent smaller
than New South Wales (ABS 2018b; Legal Aid NSW 2018, p. 8; Victoria Legal Aid 2018, p. 93).

The VRB is a tribunal without the full formality of other legal proceedings and this is the
historical justification for lawyers being excluded from its proceedings. However, several
stakeholders raised that this placed further pressure on veterans navigating a complex
system. Although veterans entitlements are widely recognised as a relatively complex area
of law, the first and primary actors in the review process are volunteers without a legal
background. But there are benefits and costs to these types of tribunals permitting legal
representation (box 12.4).

Applicants generally do not represent themselves — 80 per cent of applicants in 2017-18 at
the VRB were represented by an advocate (VRB 2018a, p. 37). However, there remains
concern about the extent to which advocacy services are able to provide effective assistance
to veterans during the claim and review processes.
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Box 12.4 The benefits and costs of legal representation

There are benefits and costs of allowing legal representation in tribunals. Representation can
assist parties who:

e cannot adequately promote their own interests
e are facing an opponent who is a lawyer
e are dealing with complex legal issues.

However, high rates of legal representation can create unintended consequences, such as
increased formality and complexity of proceedings. Legal representation is also usually only
available to those who can afford it, creating inequity between users of the tribunal. As a result,
permitting legal representation may only increase the level of unnecessary legalism in tribunals
that are intended to make the involvement of lawyers unnecessary.

Legal costs can also substantially reduce the potential gains from litigation. Where both parties
are equally capable of handling the dispute themselves, both parties may be better off if they both
elect to self-represent. But where one party chooses to engage a lawyer, it creates an incentive
for the other party to do the same.

Source: PC (2014, pp. 368-373).

Non-lawyer advocates should be maintained in the VRB

After a claim is rejected, a claimant can seek review internally at DVA, then at the VRB. If
a claim reaches these stages, that could be indicative of its complexity. It may also indicate
that necessary information to succeed in the claim was not obtained at the primary claim
stage (chapter 10, SFPARC 2003, p. 34). The Commission is recommending (chapter 10)
that DVA improve the exchange of information between DVA, the VRB and clients at the
primary claims stage, with the aim of reducing the number of reviews. And although these
recommendations are aimed at minimising the number of cases that reach the VRB, there is
still the issue of ensuring appropriate support to veterans with cases that do reach a higher
tier of review.

VRB members can be lawyers or judges (in VRB hearings, at least one of the three members
is a lawyer), and some participants indicated that they felt they were at a disadvantage having
an advocate without formal legal training representing them.

Veterans should be allowed lawyer representation at the VRB. The Senior Member is one so why
not. (Rodney Parnell, sub. 48, p. 1)

I could have an advocate there but not a lawyer, whereas the VRB Board were loaded up with
lawyers, so it’s a bit intimidating. (Kerry Lampard, trans., p. 55)

... the majority of the members of the VRB are all lawyers. ... there’s just no question it is a
legal process. ... I’m not saying veterans who appear before the VRB have to be accompanied
by legal representation, but why do we deny them the right? (Max Ball, trans., p. 231)
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One option is to remove the prohibition on lawyers at the VRB. This change was suggested
by some participants, including Legal Aid New South Wales (sub. 109, p. 15), Maurice
Blackburn Lawyers (sub. 82, p. p. 18), Slater + Gordon Lawyers (sub. 68, p. 47) and others.

Compared with the AAT or a court hearing, the VRB is better characterised as an
inquisitorial tribunal: the board member carries the responsibility of investigating the
circumstances of the case, and can request more information from the applicant or DVA if
required to reach a correct decision. In this environment, the applicant should not be
‘fighting’ DVA, and a board member can adjust the complexity of proceedings to suit the
needs of the applicant.

Lawyers are already able to participate in the VRB’s ADR processes and the Commission
does not see any reason to change this. The Commission’s recommendation to make the
VRB an ADR-only forum (recommendation 10.3) effectively removes the prohibition on
lawyers.

However, some participants suggested that, because claimants tended to stay with one
advocate through the process, there was not much additional value in using a lawyer solely
for ADR and the increased availability of ADR has not led to a marked rise in legal
representation at the VRB.

Making legal representation the norm at the VRB (rather than advocate representation) could
mean the process becomes more adversarial, potentially undoing the progress made through
the introduction of ADR processes. Veterans’ organisations said that this could make the
process more complicated while others raised concerns about costs:

The opportunity to engage legal representation is provided at the AAT stage of an appeal, for
those veterans and families who desire it. AAT cases require significantly more preparation by
advocates, and the possibility of facing a lawyer at the VRB would unnecessarily add this
workload to all VRB cases, significantly compromising efficiency ... The right to legal
representation, even if allowed only under special conditions decided on a case-by-case basis by
the principal member, would risk complicating an effective process for little practical benefit.
(sub. 151, p. 15)

Legal representation is not the way forward. Paid advocates through ESOs have worked with the
client and built trust and rapport to be able to run the case. Legal representation comes at a cost
... (Legacy Club of Brisbane, cited in Australian Government 2018c, p. 59)

The Cornall review also identified benefits to maintaining advocates, rather than lawyers, as
the primary representatives of clients in the VRB, including that there are no representatives
opposing the veteran, and costs for the veteran are minimised on appeal (Australian
Government 2018c, p. 58). And as Cornall pointed out, drawing on the skills of non-lawyer
advocates mirrors the approach used in other areas of social policy:

In Australia, the National Disability Insurance Scheme and the Department of Health contract
agencies to provide advocacy assistance to their clients at a multi-dollar, government funded
annual cost. The situation is the same in the United Kingdom and Canada where Veterans UK
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and Veterans Affairs Canada provide a considerable amount of assistance to veterans lodging
primary claims. (2019, p. 52)

The Commission’s Access to Justice report also said that ‘legal representation should not be
the norm in tribunals’ (PC 2014, p. 371).

The Commission agrees with the Cornall review that ‘on balance, the arguments against
removing the prohibition on lawyers or legally qualified persons representing veterans at
VRB hearings outweigh the arguments in support” (Australian Government 2018c, p. 59)

Legal assistance should be targeted to those in need

A number of participants also raised concerns about the relative formality and legality of
AAT hearings, observing that they can be a difficult part of the review process. The Secretary
of DVA said ‘I don’t want things going to the AAT. The more I can reduce from the AAT
the better, because that’s where we’re seeing a lot of grief and a lot of costs in that space’
(Liz Cosson, trans. p. 471). Others described the AAT as an intimidating place.

... the Administrative Appeals Tribunal. Now that is a scary place. That is a place where the
stress is going to increase, and the expense for veterans. In the VRB it’s cheap, there is no
adversarial approach. (Robert Black, trans. p. 11).

The last place you want to go to is AAT. It’s about law then. (Bill Kaine, trans., p. 878)

To resolve as many cases as early as possible, the Commission is recommending expanding
the use of alternative dispute resolution at the VRB (chapter 10). Together with the
improvements to primary claims decisions outlined above, it is expected that fewer cases
will reach the AAT (in the medium to long term).

Issues were also raised about DVA’s legal representation at the AAT. Most of DVA’s legal
matters are dealt with by external lawyers: in 2017-18, it briefed 72 barristers at a total cost
of $487 000. Its total external legal costs were $9.4 million (DVA 2018g, p. 100). In this
environment, it is understandable that veterans want legal assistance.?2

There are seven advocates accredited under the ATDP to appear at the AAT (Australian
Government 2018c, p. 39). And while a number of TIP-accredited AAT advocates remain,
the Commission heard that they are reluctant to appear at the AAT: one veteran whose claim
had been through four different advocates said ‘the RSL doesn’t take claims past the VRB,
they don’t go even to the AAT as a general rule’ (Terence Fogarty, trans., p. 1197). In the
absence of any incentive to train in this field, it is not likely that the volunteer AAT advocacy
corps will grow.

2 The Cornall review recommended that DVA reduce its expenditure on external legal costs (Australian
Government 2018c, p. 69). The Commission does not have a particular view on how DVA chooses to
engage the legal services necessary to respond to AAT and Federal Court cases.
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Almost half of the veterans appearing at the AAT had a lawyer. A further quarter appeared
with an advocate and another quarter represented themselves (Australian
Government 2018c, p. 10). As more and more cases are resolved at the primary claims level,
the level of complexity of cases at the AAT is not likely to decrease, suggesting that the
AAT will remain a jurisdiction where legal representation is most appropriate.

The Cornall review argued that the ‘unevenness of legal representation’ (Australian
Government 2018c, p. 10) — namely, DVA’s use of barristers and external solicitors in
AAT cases — results in a perception that the AAT process is weighted against the veteran
and that ‘the lack of legal representation for veterans at the Administrative Appeals Tribunal
is a major barrier to veterans accessing their entitlements’ (Australian Government 2018c,
p. 67). The Cornall review identified three reasons for this.

« Private lawyers that are available charge excessive rates or use contingency fee
arrangements that will ‘take a significant part or percentage of any lump sum payment
awarded to the veteran’.

« Costs awards at the AAT do not usually cover the cost of these lawyers.

o Legal aid is not available consistently across states (with Legal Aid New South Wales
having the most comprehensive service and other jurisdictions providing support only on
an ad hoc basis, in competition with other demands on Commonwealth legal aid)
(Australian Government 2018c, pp. 66-67).

The Cornall review proposed that the Australian Government establish a Veterans’ National
Legal Service and fund state and territory legal aid commissions to represent, or engage private
lawyers to represent, veterans seeking further review of their claim. This would mean a
free-of-charge legal service to assist veterans appealing to the AAT. The proposed legal
assistance would be subject to a merit test (the legal aid commission would need to determine
that the appeal was likely to succeed before offering to assist the veteran) but not a means test.

The problem with this approach is that it does not target assistance to those in greatest need.
The Commission’s Access to Justice report identified three key justifications for government
funding of legal services:

« a positive spillover from preventing or reducing the escalation of legal problems
(reducing future costs in the justice and social services systems)

« overcoming market failures such as lack of information and ‘thin markets’ for legal
services

« ensuring that access to the justice system is equitable and fair — that is, available for all
no matter their means or circumstances (PC 2014, p. 666).

The proposed legal service focuses on AAT and Federal Court cases (Australian
Government 2018c, p. 67) — by definition, cases that have already escalated to a hearing.
This suggests that the purpose of the proposed service is not to prevent the escalation of
veterans’ legal claims.
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Further, there is a relatively low number of AAT claims, and no evidence was presented to
this inquiry (or by the Cornall review) that lack of knowledge about available legal services
was imposing a barrier to access to justice at the AAT for claimants.

As such, the proposed service would primarily be provided as an equity measure. However,
a universal legal aid service does not tackle these problems in a targeted manner. The high
cost of lawyers in general, does not, logically, imply that the entire costs of legal assistance
should be covered. Every other grant of Commonwealth legal aid is ‘targeted at those who
do not have sufficient financial means to obtain legal representation before a court’
(PC 2014, p. 672). Veterans’ entitlements cases are specifically exempted from the means
test under the current National Partnership Agreement on Legal Services (COAG 2017,
p. B-3) (and existed in previous Commonwealth legal aid funding arrangements).

Even though veterans are already exempt from the means test, legal aid for veterans is rarely
made available through most legal aid commissions.3 The reason appears to be that legal aid
commissions are already making do with less. As the Commission noted in 2014, the
Australian Government’s contribution to legal aid funding has failed to keep pace with
demands for services. The Commission observed evidence in 2014 that:

« resourcing for civil legal aid was already at an inadequate level

« Australia had low levels of funding for legal assistance compared to nations with similar
legal systems

« service cutbacks had already resulted from cuts and slow funding growth for many
vulnerable groups, including individuals involved in social security, family law, family
violence, and consumer credit disputes (PC 2014, pp. 734-736).

The Commission recommended an additional $200 million in total funding be provided for
civil matters (primarily employment, housing, rights and consumer matters), 60 per cent of
which was to be funded by the Australian Government (PC 2014, pp. 738-739). The
Australian Government did not follow the Commission’s recommendation (Brennan and
Murphy 2018).

The Commission also commented in the context of tight funding:

Priority must be given to ensuring that the most disadvantaged Australians have access to legal
assistance — this is not happening as well as it should at present. The Commission considers that
the [legal aid commissions]’ financial eligibility test is probably too tight. (PC 2014, pp. 720-721)

The primary measure of the need for fully-funded legal assistance should be access to
finance.4 Already, under the current arrangements, many disadvantaged members of the

3 Excluding New South Wales which has the largest veterans’ entitlements practice of any of the legal aid
commissions (box 12.3).

4 Though other types of disadvantage are considered in grants for legal assistance — for instance, Aboriginal
and Torres Strait Islander clients, people from culturally and linguistically diverse backgrounds, people
living with a disability, international students, victims of domestic violence, and homeless persons
(PC 2014, p. 716).
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community are ineligible for legal aid — as the Commission said, ‘means tests are too mean’
(PC 2014, p. 716).

In this context, a fully-funded and untargeted legal service exclusively for veterans ignores
a strong area of community need, instead providing funding in an area where no clear need
or disadvantage has been demonstrated (and, in fact, an area where the financial capacity of
the claimant is explicitly ignored as a criteria of measuring need). As the Commission said:

Decisions about how to spend limited legal assistance dollars, and who should receive them,
should be based on a comparison of benefits relative to costs. That way, resources are deployed
where legal needs are greatest and legal problems have the most significant consequences.
(PC 2014, p. 704)

The Senate inquiry into review of veterans’ compensation claims also concluded that ‘the
issue of legal aid for veterans needs to be considered in the wider context of budgetary costs
and government policy on legal aid’ and noted that many other areas of high need remain
where legal aid is less easily available than it is for veterans (SFPARC 2003, pp. 55-56).

Finally, Maurice Blackburn Lawyers raised concerns about the level of requisite knowledge
required to be an effective representative in the veterans’ space:

I don’t think it would be possible for — just to expand the scope of any Legal Aid practitioner to
be just assisting a veteran in the process, because, as we know, it requires that deep dive into the

scheme and the veteran’s circumstances, because it’s a very niche expert area of law.
(trans., p. 1218)

What is targeted legal assistance?

Better-targeted approaches should be considered to directly respond to the primary issues
for veterans at the AAT. These are:

« aperception of adversarialism, imbalance and use of highly-resourced lawyers
« the financial cost of access to justice for veterans disputing claims at the AAT

« the incomplete nature of costs orders at the AAT.

On the first point, the Cornall review suggests that the imbalance between DV A and veterans
in the AAT would best be corrected by DVA employing more in-house lawyers and fewer
private lawyers. However, there is no evidence or means to measure whether DVA lawyers
were any more or less ‘adversarial’ in their approach. Instead, the arguments made to justify
this change are primarily focused on other benefits (such as cost and the transfer of expertise
from the legal team to DVA).

The question of financial cost is more complex. Given that fully-funded legal aid should be
for financially disadvantaged claimants, the reality remains that some people will be
expected to pay for legal services. Cost issues can be resolved in the following manner:
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« Veterans may be sufficiently disadvantaged that they have no prospect of affording legal
fees, even after receiving a lump sum or other payment.

o Veterans may be unable to fund the cost of legal representation until after their
compensation from DVA has been granted, even if they are not sufficiently
disadvantaged to warrant a legal aid grant. This is primarily an issue of access to credit
— fees can be afforded but appropriate credit in the interim to fund the appeal is not
available.

For claimants in the first category, appropriate grants of legal aid should be made
(recognising the relative need in the entire community for improved access to civil legal aid).
The NDIS Appeals program currently has a method to grant legal aid to ‘novel and complex’
cases, also taking into account overall financial considerations. The Department of Social
Services set out criteria for legal aid commissions to determine whether a particular case is
novel or complex — in particular, whether the issue has already been addressed by the AAT
or a court, and whether the case would clarify uncertainties and improve the administration
of the NDIS (DSS 2018b, pp. 3-4).

DVA should consider implementing a similar funding mechanism to ensure that this area of
legitimate need is not lost among other civil legal aid priorities. This would be separate from
the broader legal aid funding mechanism, but like the NDIS Appeals program, could allow
DVA to make an assessment about the level of need of each individual applicant. Funding
decisions should also consider the importance of the case to setting general principles that
help initial claims decisions to be made with certainty in the future.

For claimants who are not disadvantaged, the legal sector already has a response to the lack
of access to credit for individual litigants: conditional billing.

Conditional billing arrangements involve a lawyer’s service fee depending on whether the
legal action results in a successful outcome. A ‘no win no fee’ agreement is a type of
conditional fee where no fees are charged for the lawyer’s services unless the outcome is
successful. The lawyer will often charge an ‘uplift fee” — a percentage in addition to their regular
rate (usually based on hours worked) to compensate for the risk of not being paid at all if the
legal action is unsuccessful. The client generally remains responsible for paying disbursements
(such as fees for court filing, barristers and experts) (PC 2014, pp. 603-604).

Conditional billing is most commonly used in matters involving monetary claims, such as
personal injury and workers’ compensation. Like these areas of law, veterans’ entitlement claims
(at least under the MRCA and DRCA) are likely to involve a lump-sum award. A balancing act
between full legal aid funding, and encouraging conditional fee agreements, has already taken
place in other parts of the world, with the United Kingdom introducing substantial reforms to
both, with the aim of extending access to civil justice while targeting fully-funded public support
to those who need it most (BBC News 1998). As White put it:

... there are unsuccessful applicants for legal aid, who, if they could retain a lawyer privately,
would win their cases. Here is a group who might benefit if they could engage a lawyer on a
contingency basis. (1978, p. 295)
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Why is there little conditional billing?

There is a lack of clear evidence about why there conditional billing is not readily available
for veterans’ matters at the AAT. Costs awards in the AAT are awarded only for MRCA and
DRCA cases; where they are made, they are capped at a maximum 75 per cent of the Federal
Court’s Scale of Costs (AAT 2015, p. 2).

Most lawyers in the field charge more than this scale, meaning that claimants who retain a
private lawyer are left substantially out of pocket. Maurice Blackburn said:

In some cases, [the costs award] can be as low as 50% of the total costs. As such, the Applicant
may be required to pay the balance as solicitor-client costs from their compensation amount, or
alternatively, from their pocket if the compensation doesn’t result in a lump sum. ... This paucity
in cost recovery has resulted in a shortage of firms offering military compensation legal services,
or many veterans choosing not to obtain legal representation, or in some cases, not pursue their
appeal ... (sub. 82, pp. 19-21)

Slater + Gordon Lawyers recommended that the AAT become a full costs jurisdiction
(sub. 68, p. 47), and Greg Isolani observed that the military compensation jurisdiction is ‘a
hard jurisdiction to run tactically on behalf of a client on a contingency’ due to low costs
awards (trans., p. 1041).

Given that Federal Court costs scales are already below the market rate for veterans’ lawyers,
providing 75 per cent of these rates does not help in an environment where the aim is to
reduce the costs to the claimant. Changes to cost recovery could encourage more private
firms to act in the space, providing better access to justice for veterans. This has the added
advantage of placing the risks of an unsuccessful case on private law firms, rather than the
legal aid commissions (who face a range of other competing civil law demands).

Full costs orders (that is, both ‘party-party’ costs reflecting the costs incurred under the Scale
of Costs, and additional costs reflecting the additional charges by particular solicitors) are
rare in most Australian jurisdictions. They are usually only made when a party behaves
poorly in litigation (for example, by refusing to settle for a lower amount sought by a
plaintiff, then later receiving a judgment for a greater amount). Any changes to the AAT
Costs Rules should reflect this standard approach to costs; it should also recognise the
beneficial intent of veterans’ legislation.

The Commission recommends that the AAT Costs Rules be amended to comply with the
following principles:

« The presumption should be that a veteran whose review application in the AAT succeeds
receives costs from DVA at the rate of 100 per cent of the Federal Court Scale of Costs,
to reduce the out-of-pocket payment for the claimant and improve incentives for firms to
offer conditional billing.

« IfDVA has behaved inappropriately in denying an entitlement, or has refused reasonable
settlement offers, indemnity costs (that is, all costs incurred by the client for the solicitor)
should be considered.
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As is currently the case, no provision should be made for costs orders against a veteran.

Further, there is no power for the AAT to award costs for claims under the VEA. Because
VEA claims do not generally involve lump sums, there is no means for a claimant to be able
to immediately pay a lawyer who has been engaged on a conditional billing basis. Costs
orders in line with MRCA and DRCA would help to alleviate this issue.

RECOMMENDATION 12.5 FUND LEGAL ASSISTANCE AT THE AAT

The Department of Veterans’ Affairs (DVA) should fund legal advice and representation
for claimants in the veteran support system on a means-tested and merits-tested basis.

The Attorney-General’s Department should alter the Administrative Appeals Tribunal
(AAT) Costs Procedures such that, if a veteran succeeds on appeal in the AAT for cases
under the Military Rehabilitation and Compensation Act 2004 and the Safety,
Rehabilitation and Compensation (Defence-related Claims) Act 1988, a presumption is
created that 100 per cent of the veteran’s party-party costs (measured using the Federal
Court Scale of Costs) are paid by DVA. Scope should remain to:

« reduce this costs order to account for unsuccessful grounds of appeal

e increase this costs order to one of indemnity if DVA has unreasonably rejected earlier
offers to compromise or otherwise unduly delay proceedings.

In line with the beneficial intent of the veteran support legislation, and in line with the
current legislation, there should be no power for the AAT to award costs against a plaintiff.

The Veterans’ Entitlements Act 1986 should be amended to permit costs awards for
cases that reach the AAT.

Choosing the right level of claims advocacy

Claimants should be able to seek the appropriate level of assistance at different parts of the
claim process.

For primary claims, assistance should mostly be provided in the future by the VSC (either
through direct help, or through changing systems to make them more accessible to claimants).

Advocates would be the primary form of assistance available with veterans at the VRB.

For AAT appeals, DVA would pay a substantial part of the costs through more
permissive AAT costs rules.

Any claimant who wants independent assistance in preparing a claim should continue to be
able to receive that assistance from advocates — but it should be as a supplement to direct
help from the administrators of the veteran support system.

In brief, the Commission is proposing a model where the role of advocates is primarily left
to the area where they provide the greatest value-add — at the VRB — although veterans
could still access advocacy services at earlier or later parts of the appeal process.
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Responses to the Cornall review

The Commission has considered the Cornall review’s recommendations along with the
views of participants in this inquiry. Box 12.5 summarises the Commission’s responses to
the Cornall review’s recommendations on advocacy issues.

Box 12.5 Responses to the Cornall review

In December 2018, the Australian Government completed the Veterans’ Advocacy and Support
Services Scoping Study, led by Robert Cornall. Below are the recommendations of the report on
advocacy issues and the Commission’s response to them.

e Recommendations 1.1, 1.2, 1.3 and 1.4 (more active assistance with primary claims):
Supported. The Commission supports a more active approach to primary claims management
from the Department of Veterans’ Affairs (DVA), including an outreach process before negative
decisions (recommendation 10.2), primary claims advice for veterans and advocates
(recommendation 12.2) and active case management by the Veteran Services Commission
(section 9.4, section 11.6).

e Recommendation 2 (retention of prohibition on lawyers at the Veterans’ Review Board
(VRB)): Supported in principle. The Commission’s transition of the VRB to a review and
resolution role (recommendation 10.3) would remove board hearings. Legal representatives
are already permitted at alternative dispute resolution procedures with the VRB but early
evidence suggests that they are not ordinarily used. Claims advocates would remain as the
main assistance for claimants at the VRB, maintaining a non-legalistic environment.

¢ Recommendations 3 and 4 (increased use of internal legal services at DVA): No view. DVA
is entitled to defend claims, may need to defend some claims vigorously, and may procure
external legal services as other government agencies do.

¢ Recommendation 5 (free Veterans’ National Legal Service and Helpline): Not supported.
Given the competing priorities for legal aid budgets presently, a universal legal aid service for
veterans is not supported. A combination of means-tested legal aid and encouraging
conditional billing through better costs awards is preferred (recommendation 12.5).

¢ Recommendations 6.1, 6.2, 6.3 and 6.4 (delivery of Advocacy Training and Development
Program (ATDP)): Supported in principle. Although the Commission has not undertaken a
detailed review of the ATDP, DVA (or an incorporated ATDP) should be responsive to
stakeholder feedback about the program (recommendation 12.4), including providing more
adaptive delivery options and a greater focus on wellbeing.

e Recommendation 6.5 (incorporation of Veterans’ Advocates Board): Supported in part. Under
the proposed governance structure (recommendation 11.1), DVA could administer advocacy
accreditation separately from the Veteran Services Commission (VSC). If a VSC is not
established, then a separate body may be incorporated to administer the ATDP.

e Recommendation 10 (establishing a consolidated approach to advocacy): Supported in part.
The Commission expects that demand for claims advocacy services will decline over time as
more primary claims are automated and as a more proactive approach to resolving claims is
adopted. For this reason, the Commission does not seek to establish a new body to coordinate
advocacy. However, the Commission does see a role for DVA to strategically procure
advocacy services where there is unmet need (recommendation 12.3).

Source: Australian Government (2018c, pp. 19-21).
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12.3 Moving towards strategic funding for wellness
supports

The focus on claims advocacy by veterans’ organisations has had consequences for the
government’s approach to funding broader wellbeing supports. The Cornall review
described claims advocacy as the ‘tip of the iceberg’ and wellbeing support as ‘the hidden
mass’ (Australian Government 2018c, p. 42).

The broad gamut of services that fall under the banner of wellbeing supports include:
« Visits to home, hospital and aged care facilities

o domestic chores

« support during times of grief or other personal difficulty (including addiction, financial
difficulties and domestic dysfunction)

« referrals to broader support services available in the community
« administrative support to veterans’ organisations

« housing for homeless veterans

« camping facilities for veterans

o ‘community shed’ style operations where veterans can work on meaningful projects such
as furniture assembly (Australian Government 2018c, pp. 23, 44-45).

However, as James Gilchrist from the Woden Valley RSL explained, wellbeing services
provided by veterans’ organisations often result from advice on an initial claim:

Once people get their claims and appeals done, we then have to help them through, those who
are most needy, we help them through the process of acquiring [wellbeing] services ... And the
more people need services, we are finding the more they need assistance to negotiate those sorts
of issues. ... The welfare side of things, has grown from what ... sub-branches have normally
done, which are hospital visits and mates helping mates. What we now do is help people through
that system ... (trans., pp. 585)

DVA funding for wellbeing supports

DVA does not directly fund wellbeing services provided by veterans’ organisations as they
largely fall outside its statutory responsibilities and budget authority (Australian
Government 2018c, p. 103) but rather provides indirect support to veterans’ organisations
that provide these services. It does this through two programs: the V&CG grants
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($2.17 million in 2017-18), and the SYV grants ($1 million in 2017-18) (Community Grants
Hub 2018c, pp. 6-7; DVA 2018aq).

The stated aim of the V&CG program is to fund ‘activities and services which improve the
health and wellbeing of members of the veteran community’ (DVA 2018au). However, in
practice, the grants offered through this program are not required to be directly connected to
services, or to any evidence-based improvement in the health and wellbeing of veterans.
Most grants would be better described as discretionary in nature, and are for upgrades of
facilities, ‘one-off” events or activities providing social events for veterans. The 122 V&CG
grants issued in 2017-18 included:

e 45 for ‘a series of bus trips to reduce social isolation’
« 31 for building upgrades (and a further three were to make buildings more accessible)
« 16 activities (or grants for equipment to support activities) other than bus trips.

In dollar terms, 44 per cent of funding was for one-off upgrades to facilities, and 18 per cent
was for activities or tools or equipment for those activities (excluding bus trips) (figure 12.3).

Figure 12.3 Most funding from the Veteran and Community Grants does
not support direct service provision to veterans

Dollar value of grants under the Veteran and Community Grants program by
category, 2017-18

Funding ($ thousands)
(&)
o
o

Source: Australian Government (2019b).

5 Some State and Territory veterans agencies also offer grants funding, largely for restoring and maintain
memorial and monument sites. For example, Victoria offers a number of grant programs for ex-service
organisations, like the Anzac Day Proceeds fund (Scrutiny of Acts and Regulations Committee 2002;
Victorian Government 2019a).
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And while these grants may benefit veterans and their families, DV A has no way of assessing
the effectiveness of the funding.

The SYV grants program, on the other hand, is more targeted at services. The grant
guidelines explicitly set out that grants are to be used to ‘deliver projects and activities’ with
the following goals:

« develop the capability to service the unique needs of younger veterans

e support the development of tailored services for younger veterans

« fund organisations that deliver services to younger veterans now and into the future

« increase collaboration among organisations to expand services and harness existing expertise

« increase awareness of younger veteran issues and services, where doing so would benefit
younger veterans (DVA 2017r, 2018aq)

The types of grants provided under the SYV program included various activities such as
‘[providing] young disengaged veterans on-the-job training, mentoring and support via a
program to restore old “muscle cars™’, a ‘pilot employment program’, a ‘writing program’
and ‘personal coaching and support to unemployed and disengaged veterans’ (Australian
Government 2019b). Some grants also supported research on the cohort of younger veterans
or facilities that would be used to support veterans.

The Commission sees value in transitioning to more service and outcomes focused funding
that meets identified areas of need in the veteran community.

The shift towards a service delivery stewardship role for DVA

In other sectors, governments play an important role in the stewardship of markets for human
services — that is, determining ‘what human services should be made available and
[assessing] the effectiveness of those services’ (PC 2017b, p. 8). Governments achieve this
through effective policy design, regulation, oversight of service delivery, monitoring of
provider performance, and system improvement.

The Commission’s Human Services study identified three areas where government could
improve its stewardship:

« greater coordination (between governments and service providers to overcome gaps and
duplication)

« more transparency (providing information to improve accountability and facilitate
performance assessment)

« smoother transitions (particularly as new models for funding services replace older ones,
aiming to minimise negative effects on service users) (PC 2017b, p. 8).
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A future approach to funding veterans’ organisations that focuses on useful and innovative
services would better allow DVA to properly oversight those activities and assess their
effectiveness on:

« quality (of services to users)
« equity (who is affected and how)

« efficiency (encouraging providers to reduce costs while maintaining quality, and
allowing users to select services that best meet their needs)

« responsiveness (to the needs of users)

« accountability (of service providers to those who fund the services and use them)
(PC 2017b, p. 4).

Towards veterans’ hubs

Except for the RSL and Legacy, very few veterans’ organisations have a comprehensive
national footprint. Most veterans’ organisations, such as WithYouWithMe and Soldier On,
focus on a much smaller subset of veterans, or on single issues. Some participants claimed
that the lack of coordination amongst veterans’ organisations could be diluting their
effectiveness.

Highly federated structures, robustly protected autonomy at the state and (especially) local levels,
and poor information flow between the various organisational levels are issues that many ESOs
have yet to resolve. (ADSO, sub. 85, p. 35)

There have been many calls for self-regulation and coordination of activities (including by
the then Minister of Veterans’ Affairs in 2017) to overcome ‘rivalry between organisations
... duplication of effort, misalignment in strategic priorities and ... poor management and
service delivery’ (DVA, sub. 125, p. 69).

One possible solution is a ‘hub’ model, where a number of services for veterans by different
organisations are made available at a single location or through a single ‘front door’. There
are also ‘virtual hubs’, which bring together information on a large number of services and
issues relevant to veterans and their families (Australian Government 2018c, p. 33). There
are a number of hubs, which generally use existing supports provided by veterans’
organisations or clubs associated with them as a foundation (box 12.6).
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Box 12.6 Veterans’ hubs in Australia

Veterans Centre, Sydney Northern Beaches

The Veterans Centre, Sydney Northern Beaches’ was established in 2011 in response to
‘disorganised and inefficient’ access to support services for veterans and their families in the
region. It currently operates from the Dee Why RSL club, but is an independent entity, as an
incorporated association with board members appointed from the multiple veterans’ organisations
providing services through it.

The Veterans Centre provided 2200 hours of social work assistance during rehabilitation and
transition for veterans, and referred clients to other services (including primary health networks
and medical practitioners). Claims advocacy is also provided, with 255 claims submitted in
2017-18. The Veterans Centre has combined the services of ‘traditional’ veteran advocates with
paid employees, social workers and mental health professionals. Services are mainly provided
by volunteers and paid staff from member organisations. Efforts are made to reach out to current
and discharging military personnel at Holsworthy Barracks and other military establishments in
Sydney, particularly on informing them of transition assistance available from the Department of
Veterans’ Affairs and veterans’ organisations.

The Centre has an operating budget of $600 000 per year. It is also provided about $30 000
annually for its claims advocacy services through the Building Excellence in Support and Training
grant program.

The Oasis, Townsville

The Oasis is a proposed veterans’ centre in Townsville and is designed to bring together services
provided by multiple ex-service and other organisations. The driving principle is to provide a single
entry point for the services offered by geographically disparate organisations for transitioning
members of the Australian Defence Force. The Queensland Government has funding to establish
a centre in Oonoonba in Townsville’s suburbs. In the meantime, operating out of a donated office
in Townsville, the centre is finding project opportunities for veteran volunteer teams (including
providing repairs for drought-affected farmers and responding to other disasters).

Hume Veterans’ Information Centre

Established in 1998, the Hume Veterans’ Information Centre operates in partnership with the RSL
and Vietnam Veterans’ Association. Services include claims advocacy as well as various
wellbeing services such as home help, meals, funeral planning and assistance in times of
bereavement. Since it was opened, it has served more than 6000 clients, mainly with claims
advocacy. Information on its expenses, revenue and structure are not published.

Sources: Australian Government (2019b); Hume Veterans’ Information Centre (nd); Joint Standing
Committee on Foreign Affairs, Defence and Trade (2018, pp. 39-41); The Oasis Townsville (2018); Veterans
Centre, Sydney Northern Beaches (2018, p. 5).

DVA currently does not systematically fund service hubs, but governments have contributed
funding on a discretionary basis for their establishment. The Queensland Government has
provided $2.6 million in funding so far towards the establishment of the Oasis in Townsville,
while the Victorian Government has allocated $200 000 for the development of a business
case for a joined-up Veterans’ Services Hub (Queensland Government 2018b, p. 114;
Victorian Government 2019c). The 2019 federal election also featured proposals to provide
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about $30 million for the establishment or expansion of veterans’ hubs in multiple Australian
cities (ALP 2019, p. 8; Liberal Party of Australia 2019).

Veterans’ organisations appear to be responding to the preferences of veterans for a single
coordinated range of services. Although the Commission generally supports coordinated
entry points for wellbeing supports, these models are still in their early phases. Governments
should ensure that funding is attached to outcome evaluations (in line with the framework
outlined above and in chapter 18). Government funding for any hubs should also ensure that
appropriate training and information is made available to staff or volunteers that interact
with veterans in a service delivery role.

RECOMMENDATION 12.6 PROGRAM FOR FUNDING WELLBEING SUPPORTS

The Department of Veterans’ Affairs should develop a funding framework for
commissioning of wellbeing supports through veterans’ and other organisations. In
particular, this should include guidelines for funding services and supports delivered by
volunteers and paid staff in veterans’ hubs. The funding could cover information and
training programs for volunteers and paid staff.

12.4 Improved coordination on policy issues with
veterans

Consulting with the ‘end users’ of government services is an essential part of developing
high quality policy. As the Office of Best Practice Regulation put it:

A genuine consultation process ensures that you have considered the real-world impact of your
policy options. This is likely to lead to better outcomes and greater acceptance in the community,
particularly among any stakeholders who may be adversely affected by the policy. ...
Consultation plays an important role in ensuring that every practical and viable policy alternative
has been considered. Stakeholders and those closest to a problem can sometimes suggest useful
ways to solve it. (2016, p. 1)

The OECD also points to many good reasons for policymakers to consult with stakeholders:

Open and inclusive policy making as promoted by the OECD is a culture of governance that
builds upon the idea of opening up policy-making processes to stakeholders beyond the public
administration to better design policies by broadening the evidence base.

« It recognises that the public administration does not hold the monopoly of expertise but that
other stakeholders ... have valuable information and ought to express their needs and
expertise.

e It emphasises the responsiveness of policies and services in actively involving those that will
be affected by the policy; it is user-centred.

o It relies on an inclusive approach where all relevant actors are involved and attention is paid
to marginalised, disadvantaged or less powerful groups.
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o It can be conducted in different degrees and different modalities, ranging from providing
information to consulting and to active engagement in the design, implementation and
evaluation stage of a policy. (2016, p. 3)

This inquiry benefited from input from veterans’ organisations, members of the veteran
community, providers of support services, academics and other government agencies.

DVA has a consultative framework ...

DVA and the Government regularly consult with veterans’ organisations during the policy
development process to better understand the unique context of military service and the lived
experience of veterans and their families. In particular, the Government (including DVA, the
Minister for Veterans’ Affairs and the Prime Minister) facilitates communication with the
veteran community through the National Consultative Framework (NCF, figure 12.4).

The primary consultation body operated by DVA in the NCF is the Ex-Service Organisation
Round Table (ESORT), which is consulted for changes to veterans’ legislation, as well as
issues of strategic importance to the veteran community in the medium to long term,
including in the context of ageing members, declining membership and multiplying ESOs
(DVA 2018n). Fifteen national veterans’ organisations are represented on ESORT, along
with the Secretary of DVA and other members of the Repatriation Commission and Military
Rehabilitation and Compensation Commission, who can then raise issues of concern with
the Minister of Veterans’ Affairs.

There are also a number of sub-forums that report to ESORT.

« Younger Veterans — Contemporary Needs Forum — designed to increase engagement
and information sharing between DVA and younger veterans outside of existing ESOs.
This forum deals with emerging issues in the areas of mental and social health including
how they vary by veteran cohort and location, as well as to recommend improvements in

DVA’s operational policy to promote quality and accountability in service delivery
(DVA 2018aw).

o Operational Working Party — a forum for ESOs to discuss concerns about DVA’s
delivery of services and identify and provide recommendations for improvements in
operational policy (DVA 2018ar).

o Female Veterans and Families Forum — to provide an annual platform for female

veterans and veterans’ families to raise issues directly with the Government and DVA
(DVA 2017h).

« National Aged and Community Care Forum — a forum for ESOs, aged care providers
and the DV A to discuss current and future health, aged and community care policy and
mental and social health policy, including how DVA can better support people at home
via community support (DVA 2018ad).

o [Each State and Territory has a consultation forum, where veterans’ organisations can
report issues with DVA services to the local Deputy Commissioner.
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Figure 12.4 DVA National Consultation Framework
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Source: DVA (2016i).

Separate to ESORT and its sub-forums, the Prime Ministerial Advisory Council (established
in 2014) advises the Prime Minister and Minister for Veterans’ Affairs on ‘matters relating
to the mental health of veterans and their families’ (Prime Ministerial Advisory Council on
Veterans’ Mental Health 2018b). The council has 12 members, including veterans, veteran
family members, and DVA.

The NCF was last reviewed for its effectiveness in 2016. The review was focused on the
types of membership, a future structure for the framework, and administrative arrangements,
but did not consider the broader strategic place of the NCF in DVA policy development, as
this was not part of its terms of reference (DVA 2016a, pp. 33-37). It recommended that
membership of ESORT be extended to Soldier On and Mates4Mates (organisations focusing
on younger veterans), and changes be made to membership of the state and territory forums
(DVA 20164, pp. 31-32). The review concluded that ‘the NCF remains a highly effective
consultation mechanism’ (DVA 20164, p. 4).
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... but consultation is often unrepresentative

Despite the findings of the NCF review, many participants to this inquiry were critical of the
consultative framework, particularly of ESORT.

Many said that ESORT fails to represent the interests and needs of all veteran groups,
particularly the most vulnerable and marginalised. DVA itself acknowledged that:

... changes have often reflected only the specific circumstances of a limited group of veterans
and/or their families ... and can ignore the needs of the whole veteran community, or can
overlook the circumstances faced by other cohorts of veterans and their families in otherwise
similar situations. (sub. 125, p. 29)

Many noted that the membership of the large veterans’ organisations is mainly older males
who are receiving benefits under the VEA. For example, Max Ball said that ESORT
meetings ‘do not represent broad consultation with the ESO community’ and ‘it is a fallacy
to think that what is discussed at the ESO round table necessarily represents the views of
mainstream veterans’ (trans., p. 231).

John Caligari noted a similar lack of full representation across DVA’s broader consultation
processes:

. in Townsville there are over 25 organisations that would be recognised by [DVA], I'm
guessing. Do they represent the entirety of the Townsville veteran community? The answer is
no. Their membership, specific to their cause and the people that they bring in for their specific
cause, is who they represent ... [DVA is] not necessarily getting to the grassroots of where the
problems are, particularly with younger veterans ... particularly those transitioning out of the
[Australian Defence Force] now. (trans., p. 1327)

If this is the case, there is a risk that policy decisions end up reflecting the narrow interests
of consulted parties, rather than the broader interests of veterans. And it appears that it is the
group with the most to lose from decisions about a future system — younger veterans — are
not well represented in policy development.

The current approach to consultation in the veteran sector has many organisations, in many
forums and sub-forums, at both the federal and state level. This runs the risk of encouraging
an ad hoc approach to policy development, where a large number of issues need to be tackled
separately (and often inconsistently) to meet the needs of disparate stakeholders. As DVA
said ‘veterans’ military compensation policy has often been developed in reaction to requests
advocated by individual veterans or by ESOs’, and ‘implementing policy responses to
specific ad-hoc requests in this way adds to complexity’ (sub. 125, p. 29). Other stakeholders
agreed, including the War Widows’ Guild, who said that the approach to raising formal
issues with DVA is ‘probably ad hoc and random’ (trans., pp. 995-6).

This fragmentation of veteran interests is exacerbated by the funding arrangements that
support policy advice from veterans’ organisations. Funding is provided through the GIA
program, which is for projects and activities that encourage cooperation and communication
between veterans, veterans’ organisations and the Government, as well as support the
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advocacy of veterans in policy issues generally (Community Grants Hub 2018b, p. 6). The
program provides between $8000 and $10 000 each to fifteen different national veterans’
organisations for the travel and other expenses associated with their policy advocacy
(Australian Government 2019b).

Some stakeholders also told the Commission that DVA’s engagement can often be one-way,
with ESORT seldom invited to discuss strategic issues. Instead, ESORT appeared to be
primarily used as a means for DVA to disseminate news about decisions that have already
been made. For instance, the War Widows’ Guild stated that ESORT ‘has been a “talk at
you fest” ... for many years’ (trans., p. 987). Similarly, Max Ball noted that:

... the agenda is often put out very late. Sometimes the items on the agenda are embargoed, in
other words the only person that can deal with it is the person attending. (trans., p. 231)

Some veterans said they go around DVA and instead seek to influence with elected officials
directly. As one member of a veteran organisation said: ‘if we have an issue we take it to
ESORT ... But we also take it to the Minister’ (Beverley Benporath, Partners of Veterans’
Association, trans., p. 281). Legacy Australia suggested that ESORT should include the
Minister for Veterans’ Affairs as well as DVA bureaucrats (trans., p. 475).

More positively, the Commission heard that the nature of ESORT meetings had recently
begun to change, with members now more involved in a fulsome discussion of strategic
policy in the veteran support system, including the relative trade-offs and priorities for
reform. As the War Widows’ Guild noted, ESORT ‘is now beginning to change and become
much more strategic in their thinking’ (trans., p. 987).

Towards a better consultation system

Many of the issues identified with the veteran support system, in this inquiry and others,
appear to have come about because of a lack of strategic direction for engagement with the
veteran community and broader stakeholders.

Consultation needs to be broader, but does not require consensus

The relationship between DV A and the veteran community has often been much closer than
in other areas of social policy with similarly vulnerable client groups. As Lloyd and Rees
(1994, p. 318) observed:

... by the early 1960s the ex-service organisations, particularly the RSL, had virtually been
absorbed into a cycle of constant improvement of pensions and benefits ... Of course, similar
relationships were forged with other client groups who looked to regular improvements in
government assistance but in no policy area was the system as sophisticated and assured in what
it delivered as repatriation.

However, effective policy development relies on government seeking to take an objective
view of issues, informed and moderated by evidence and based on strategic policy and
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planning approaches that carefully weigh all aspects of policy design to achieve better
long-term outcomes for veterans and the community (OECD 2017, p. 27).

Although governments may see veterans as the best representatives of their own interests,
those interests are not always well served by the current arrangements. Indeed, there can be
difference between ‘veteran-centric’ policies that emphasise good outcomes, and
‘veteran-driven’ policies that reflect the preferences of the veteran community. For example,
the Commission repeatedly heard many veterans express a preference for a pensions-for-life
system (as under the VEA), instead of the vocational rehabilitation requirements of the
MRCA, despite strong evidence that the latter offers much better life satisfaction and health
outcomes over the long run (chapter 6).

Consultation by DV A needs to be much broader. This includes taking steps to communicate
more effectively and widely with the veteran community, but also acknowledging that the
skills and expertise in developing responses to the many and varied needs of ex-serving
personnel are not only known by veterans. They can be known in industries where reducing
work health and safety risks is a strong priority and among the medical, legal and actuarial
professions, with experience in evaluating early interventions to improve lifetime outcomes.

A ministerial advisory council to provide professional guidance and expertise on veteran
services (recommendation 11.4) should go some way towards broadening the scope of
consultation. By consulting with leading service providers, not just the recipients of those
services, the Government can ensure that services provided to veterans keep up with
best-practice design, administration and stewardship.

Relatedly, while it is essential that governments discuss policy issues with veterans to
determine priorities and test solutions, a holistic and long-term approach to policy
development requires DVA to disagree with some stakeholders and for those stakeholders
to accept that the outcome is not as they had hoped. As the OECD warned, ‘engagement and
consultation with stakeholders [should not] become erroneously conflated in the public’s
mind with consensus’ (2016, p. 26).

The fragmented nature of current consultation (discussed above) can mean there is limited
consideration of policy priorities. The separation of policy development and service delivery
should help to focus the attention of DVA (or Defence) on the development of long-term
policy priorities in the veteran support system, with the administration of the system, and
responses to particular individual cases, left largely to the Veteran Services Commission
(recommendation 11.1).

The ex-service community is taking steps toward establishing a peak body

Beyond governance changes, the Government still has a vital role to play in improving
consultation by seeking to bring together the myriad veterans’ organisations. Other
government departments take such an approach to consultation, with funding provided to a
peak body that can represent a sector or group of stakeholders, or particular subsectors
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(box 12.7). These peak bodies consult with both elected officials and bureaucrats, and are
trusted to represent the broad interests of their sector on given issues.

Box 12.7 Peak bodies are funded in other sectors by government

At the federal level, the Australian Government runs a number of grants programs and
partnerships to fund peak bodies in multiple sectors.

Australian Council of Social Service

The Australian Council of Social Service (ACOSS) is the peak body for the community services
sector in Australia. Founded in 1956, it participates in policy development and debate to reduce
poverty and inequality. To support its work, it engages with the lived experience of people affected
by poverty and disadvantage and seeks to represent their views. It also collaborates with
academics and policy advisors to produce and promote research that contributes to the public
understanding of poverty.

The Department of Social Services contributes about $950 000 each year to the funding of
ACOSS, through the Families and Community Service Improvement Activity Grant. This grant is
available to ACOSS and five other established representative national community-based
organisations. The grant is for organisations that contribute to, and provide feedback on social
policy, engaging the broader family and communities sector, and conducting research and
evaluations that inform policy development.

Australian Council for International Development

The Australian Council for International Development (ACFID) is ‘the peak body for Australian
non-government organisations involved in international development and humanitarian action’
(ACFID 2015). Founded in 1965, it represents the interests of about 120 full members, aiming to
improve their influence and create relationships for sharing knowledge between them.

The Department of Foreign Affairs and Trade provides international development funding through
a partnership with ACFID. The aim of this partnership is not just to enhance the advocacy of
ACFID’s members, but to improve their effectiveness in service delivery through ‘collaboration on

. enhanced policy and practice dialogue’ as well as ‘increased capability, effectiveness and
accountability of the Australian [non-government organisation] development sector through
standard setting and organisational development’ (DFAT and ACFID 2016, p. 3).

Health Peak and Advisory Bodies Programme

The Department of Health runs a Health Peak and Advisory Bodies Programme (HPABP) to
recognise the ‘important role [peak bodies] play in informing and supporting the achievement of
positive health outcomes’ (DoH 2015, p. 3). The grant helps peak bodies to engage with their
members, the wider health sector and the community and to provide knowledge on their sector to
the Government. Funded activities include direct consultation, provision of information, inquiries
and investigations, and education and training (DoH 2015, p. 5). In 2018, 23 organisations were
granted amounts between $460 000 and $2.9 million each under the HPABP (Hunt 2018).

Veterans’ organisations have considered proposals to establish a peak body for some time.
Most notably, the former Minister for Veterans’ Affairs publicly challenged the sector to
develop a national confederation that would serve as a ‘single voice’ for the views of the
veteran community (Tehan 2017c). Many organisations in the sector have recognised that
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their efficacy in providing services to veterans and in consulting with government could be
improved by consolidation.

Having so many ESOs with, at times, opposing key messages and fractured relationships,
ultimately causes confusion for the veteran, their families and the wider community. It is
challenging for veterans to know which ESOs offer what and where and how they can be
accessed. Understandably this restricts the power ESOs have to advocate to government on behalf
of veterans. (Mates4Mates, sub. 84, p. 7)

... collectively ESOs need to re-organise themselves so that there is a national body who is
lobbying or advocating on their behalf. (War Widows Guild, trans., p. 986)

Veterans’ organisations, other than the RSL and Legacy, have already established a
representative body, the Alliance of Defence Service Organisations (ADSO, box 12.8), with
the aim of consolidating the views of the ESORT members and facilitating communication
between DV A and those organisations:

They formed the Alliance of Defence Service Organisations which were basically ... the round
table members having a meeting before they got to DVA to say, “There’s no point in us
presenting 13 different aspects here. We have to do something a little cleverer about this to make
sure that we’re providing solid advice”, and | think we’ve seen this happen over probably a couple
of decades, but in more recent times where there’s been a clearer single voice which | think you
would expect the government to be happy with that, and we’ve done a lot of work to try and bring
that voice to be meaningful and helpful to veterans, and to the Department ... (Naval Association
of Australia, trans., pp. 634-5).

RSL NSW proposed an alternative model where a peak body is funded by government in the
same manner as the Australian Council For International Development (described in
box 12.8). As well as co-ordinating policy influence to government (as ADSO currently does
for its members), the RSL’s proposed peak body would accredit veterans’ organisations to
provide services to veterans (sub. 151, pp. 16-17).

Box 12.8 Alliance of Defence Service Organisations

The Alliance of Defence Service Organisations (ADSO) is a coalition of veterans’ organisations
that aims to ‘provide a stronger voice on issues impacting the conditions and wellbeing of currently
serving and former members of the Australian Defence Force’. It does this by encouraging
communication and coordination on policy advice between member organisations. It was
established in late 2010 by five organisations; today, it has 18 member organisations representing
about 90 000 individuals (ADSO nd; sub. DR247, p. 1). ADSO is not presently incorporated, but
intends to incorporate in 2019 (ADSO 2019).

Two of Australia’s largest ex-service organisations — the Returned and Services League (RSL)
and Legacy — are not members of ADSO. This may reflect the fact that ADSO sees its emergence
partly as a reaction to a perceived unwillingness of the RSL to enter the public debate on veterans’
issues, and the RSL'’s federal structure where the national RSL is not influential in policy advocacy
(Ryan 2017).
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Although many veterans’ organisations have joined ADSO, there remains a significant split
in the veteran community about the role that a peak body would take in political advocacy
and also in managing the broader work of the sector. It remains unclear at this stage whether
a representative peak veterans’ body will be formed.

Some participants were of the view that the consolidation of diverse veterans’ voices to the
views of a single body was not possible without sacrificing some viewpoints, particularly
for more marginalised groups of veterans or their families:

. asking the sector to speak ‘with one voice’ through a configuration of lobby groups is
counterintuitive to understanding the needs of the community, particularly the vulnerable who
are often silenced by the power of politics. Arguably, what is needed is co-ordination and
direction by a professional independent body, not unification via the community. The lack of
direction and cohesion which haunts the sector can be evidenced in tensions between and within
organisations over competition for resources and authority. (Deborah Morris, sub. DR307, p. 11)

In line with this, there is a diversity of views among the state branches and local sub-branches
of veterans’ organisations (a point echoed by Dennis Martyn, sub. DR168, p. 2 and Ken
Chapman, sub. DR305, p. 2). In the conduct of this inquiry, it has been difficult to observe
consolidated views of membership on policy issues within some of Australia’s large
veterans’ organisations, let alone a single view across the broader community.

Even in sectors where peak bodies exist, they are not expected to fully consolidate the views
of their members into one view or be one voice, nor to provide the only means for members
to communicate with government. The Australian Council of Social Service, for example,
has a number of large members (like the Red Cross and World Vision) that maintain a
capacity to independently engage with government. The main aim of peak bodies supported
by government funding is to represent the interests of the sector, not necessarily to speak
with one voice. They should be able to provide well-developed input, submissions and
advice on critical issues. They can be as helpful to government as such bodies are to the
sectors they represent.

However, even if the ambition for a ‘single voice’ may not be the aim, efforts to better
consolidate the views of veterans’ organisations and to represent them in well-developed
submissions could help the Government prioritise policy issues and provide a more
co-ordinated stance for a large number of Australia’s veterans. If a single peak body does
emerge within the Australian veteran community and DVA and the Government are
confident that it represents the broad interests of most veterans (including younger veterans),
then the Government should give consideration to providing formal funding. Such a body
could engage more flexibly with DVA and the Minister, and over time, provide a more
functional replacement for ESORT. In particular, it could work with smaller reference
groups (which might also contain broader representation from other veterans’ organisations)
to examine particular topics.

This body would assist DVA on veterans’ issues beyond the ministerial advisory council
proposed in chapter 11. Specifically, that council would serve to bring expertise from outside
of the veterans’ sector into the support system. A national peak body would serve to

ADVOCACY, WELLBEING SUPPORTS AND POLICY INPUT 575



consolidate to a considerable, but not exclusive, degree the views and voices of veterans on
key issues and help the government assess relative priorities.

RECOMMENDATION 12.7 FUNDING POLICY ADVICE FROM VETERANS’ ORGANISATIONS

In addition to the ministerial advisory council proposed in recommendation 11.4 the
Australian Government should consider:

o a funding contribution for a national peak body of veterans’ organisations, which
could provide advice on veterans’ policy issues

o the establishment of appropriate reference groups to advise on mental health,
rehabilitation, transition, supports for families and lifelong wellbeing issues, including
in relation to the varying needs of veterans of different ages and circumstances

« reviewing the role or necessity for the Ex-Service Organisation Round Table in light
of alternative, more targeted, approaches.
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13 The compensation package

Key points

Veterans and their families can be entitled to a range of payments across the three veteran
compensation Acts. Compensation is paid for: pain and suffering (‘impairment’) and loss of
income (‘incapacity’); dependants (including when a veteran dies from a service-related injury
or iliness); the cost of health care and other services. There are also various supplements and
allowances, superannuation invalidity compensation, and the service pension.

When considered as a package, compensation for veterans and their families is relatively
generous compared to other workers’ compensation schemes.

— Aveteran with warlike service and an impairment rated at about 20 impairment points would
receive lifetime compensation of over $100 000 under the Military Rehabilitation and
Compensation Act 2004 (MRCA). This is about double what a civilian worker with a similar
impairment point rating would receive under the Safety, Rehabilitation and Compensation
Act 1988 (SRCA).

— A veteran who is totally and permanently incapacitated would receive lifetime
compensation of between $1.5 and $3.9 million under the MRCA, depending on their age
and need for services, such as attendant care. The veteran would receive between
$1.2 and $2.8 million under the SRCA.

The veteran compensation system is complex, in part because of the three Acts and the many
different payments available under the Acts. The system can be difficult for veterans to access
and for the Department of Veterans’ Affairs to administer.

Aligning the compensation provisions of the Safety, Rehabilitation and Compensation
(Defence-related Claims) Act 1988 (DRCA) with those in the MRCA could reduce complexity
and improve equity across claimants, but it would mean a small additional cost for taxpayers.

— Aligning the two Acts would likely result in a small increase in compensation for most
veterans with potential claims under the DRCA — that said, a small number of veterans
could receive less because of the age-based lump-sum approach in the MRCA.

— Current recipients would not see a reduction in benefits as a result of these changes.

— However, eligibility for the Gold Card would not be extended to veterans with current DRCA
coverage. They would continue to receive the White Card.

Veterans can receive superannuation invalidity pensions through the Commonwealth
Superannuation Corporation, which may reduce the Department of Veterans' Affairs
compensation veterans can receive. Invalidity pensions cause unnecessary complexity, and
the administration of these two schemes should be streamlined.

— Invalidity pensions result in poor incentives for veterans to return to work. Going forward,
there is a case for replacing invalidity pensions with incapacity payments for veterans who
are medically discharged.

— Veterans receiving pensions do not receive rehabilitation. This should be addressed.
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In 2017-18, the Department of Veterans’ Affairs (DVA) spent over $7 billion on
compensation and income support for veterans, and over $5 billion on health care
(DVA 2018g). This chapter looks at:

« the support veterans and their families may be entitled to (section 13.1)

« the effectiveness of the compensation package as a whole (section 13.2)

« ways to improve the compensation system (section 13.3)

« the interface between DVA compensation and compensation received through military
superannuation (section 13.4).

Chapters 14 to 17 explore options for improving the compensation and healthcare system.

13.1 Compensation for veterans and their families

Compensation is one of the key aspects of veteran support. It covers:

« financial payments to veterans and their families to compensate for the pain and suffering
associated with an impairment (or death)

« financial payments to compensate veterans for a reduced earning capacity due to an
impairment

« healthcare (and other) costs resulting from an impairment

« benefits not linked to an impairment, such as the service pension.

The basic structure of compensation payments for veterans (impairment compensation,
income replacement and healthcare costs) aligns with payments in other workers’
compensation schemes. However, there are additional payments and allowances which are
unique to the veteran support system (figure 13.1).

Compensation needs to be considered as a package as there are many interacting parts.
Changes to one aspect of compensation can have implications for other aspects.

Impairment compensation

Impairment compensation is a payment for the ‘non-economic’ effects of a service-related
injury or illness on a veteran’s life. That is, the compensation is for the impairment itself,
rather than secondary effects, such as loss of income. As the Explanatory Memorandum for
the Military Rehabilitation and Compensation Bill 2003 states, these payments are for
‘functional loss, pain and suffering and the effect of the injury or disease on the person’s
lifestyle’ (\ale 2003, p. iv).
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Figure 13.1 Veteran compensation — the range of payments
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Impairment compensation is available under all three Acts.

« Permanent impairment payments are provided under the Military Rehabilitation and
Compensation Act 2004 (MRCA) and Safety, Rehabilitation and Compensation
(Defence-related Claims) Act 1988 (DRCA).

« General rate disability pensions are provided under the Veterans’ Entitlements Act 1986
(VEA). While disability pensions are not explicitly considered pain and suffering
compensation, their value is estimated in a similar way to permanent impairment
payments under the MRCA.

Impairment compensation is calculated in a similar way under all three Acts — it is based
on the level of impairment (the ‘impairment rating’) and the effect of the impairment on the
veterans’ lifestyle (the ‘lifestyle factor”) (box 13.1).
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Box 13.1 Measuring the level of impairment

Military Rehabilitation and Compensation Act 2004 (MRCA)

The MRCA uses the Guide to Determining Impairment and Compensation (GARP-M) to assess
the level of impairment of a veteran and the amount of compensation. A veteran’s impairment is
rated from 0-100, based on the level of functional loss suffered by the veteran. For example:

o five impairment points is associated with conditions such as a lower-level speech impairment,
severe skin disorder or amputation of multiple toes (aside from the great toe)

e twenty impairment points are assigned to conditions such as those that result in a moderately
reduced walking pace and inability to manage stairs without rails

e aperson who is blind in one eye would receive a rating of 25 impairment points, while a person
who is blind in both eyes would receive a rating of 85 impairment points.

Impairment ratings for each body part are combined to form the whole-of-person impairment
rating, using a table in the GARP-M (rather than adding impairment points for each injury
together).

The veteran is also assigned a lifestyle factor of between 0-7, depending on how the impairment
affects their lifestyle. A veteran that previously had a more sedentary lifestyle may have a lower
lifestyle factor than a veteran who had a more active lifestyle.

The impairment rating and lifestyle factor are combined together to determine the compensation
factor, which is the percentage of the maximum rate of compensation the veteran is entitled to.
For example, a veteran with warlike service, with an impairment rating of 20 and a lifestyle factor
of 2 would have a compensation factor of 0.222. That is, they would receive 22.2 per cent of the
maximum rate of compensation available under the MRCA.

Veterans’ Entitlements Act 1986 (VEA)

The VEA uses the Guide to the Assessment of Rates of Veterans’ Pensions to assess a veteran’s
level of impairment. The process under the VEA is similar to the process under the MRCA, with
one key difference. Impairment ratings and lifestyle factors are combined together to determine
the veteran’s level of incapacity — a number between 0-100 which reflects the general rate
pension that the veteran can receive.

Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (DRCA)

The DRCA uses the Comcare Guide to the Assessment of the Degree of Permanent Impairment
to estimate the level of compensation available to the veteran. There are some key differences
between the approaches used under the VEA and MRCA, and that under the DRCA.

e The DRCA does not use a whole-of-person impairment approach. Impairment ratings and
compensation are calculated for each injury separately, and are not combined together.

o Lifestyle factors under the DRCA are on a 0-100 scale. These are not combined with the
impairment ratings using a table. Rather, there are three components to the DRCA permanent
impairment compensation — two of these are estimated using the impairment rating, and the
third is estimated using the lifestyle factor.

Sources: Australian Government (2016c); Comcare (2014); MRCC (2016).
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Who is entitled to impairment compensation?

A veteran does not automatically receive permanent impairment compensation under the
MRCA or DRCA when DVA accepts liability for a condition.

The injury or illness must be considered ‘permanent and stable’ to receive permanent
impairment compensation. That is, if a condition is expected to improve, either naturally
or with rehabilitation, DVA cannot grant permanent impairment compensation at that
time. Veterans can receive ‘interim’ permanent impairment compensation while DVA is
waiting for a condition to stabilise (box 13.2).

A veteran must have a minimum level of impairment to receive impairment
compensation (5-10 impairment points, depending on the impairment).

Impairments do not have to be permanent and stable for a veteran to receive a disability
pension under the VEA.

Box 13.2 What is interim permanent impairment compensation?

Interim permanent impairment compensation is available to veterans under the Military
Rehabilitation and Compensation Act 2004 where an impairment is deemed to be permanent, not
yet stable, but it is anticipated that the condition will stabilise in the future. The degree of
impairment upon the stabilisation of the condition must be able to be estimated, and it must meet
the minimum impairment threshold for payment.

The amount of interim compensation payable is based on the estimate of the final permanent
impairment rating that the veteran is likely to have once the condition has stabilised.

Final compensation is paid once the condition has stabilised. However, interim compensation can
only be adjusted upwards — the amount of compensation the veteran receives cannot be reduced
at the final assessment stage.

Similar provisions apply under the Safety, Rehabilitation and Compensation (Defence-related
Claims) Act 1988.

Source: Military Rehabilitation and Compensation Act 2004.

Impairment compensation — how much is paid?

The permanent impairment compensation amount increases based on the level of impairment
up to amaximum amount (figure 13.2). Under all three Acts, additional compensation is also
available for severely impaired veterans (table 13.1). In all cases, impairment compensation
is not taxable, and does not count as income for the purposes of receiving the service pension.
Impairment compensation may be available as a periodic payment (VEA), a lump sum
(DRCA) or both (MRCA).
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Figure 13.2 Impairment compensation by level of impairmentab.c
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Sources: Productivity Commission estimates based on Australian Government (2016¢); MRCC (2016);
Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988.

& VEA specific injury payments are only available for veterans on less than the special rate of disability
pension. In this example, it is assumed that the veteran receives the specific injury payment once they are
over 80 impairment points. b For the VEA and MRCA, lifestyle factors reflect the factors most commonly
assigned for a given level of impairment. For the DRCA, the lifestyle factor is assumed to be the same as
the impairment rating. ¢ Periodic payments have been adjusted to lump sums based on the MRCA
conversion rates for a 30 year old.

How many veterans are receiving impairment compensation?
Just over 100 000 veterans were receiving impairment compensation (or had received an
impairment lump sum) in December 2018, and of these about:

« 84000 were receiving a VEA disability pension (including those receiving a pension
above the general rate)

o 15000 were receiving DRCA permanent impairment payment

o« 14000 were receiving MRCA permanent impairment payment (Productivity
Commission estimates based on DVA unpublished data).
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Most veterans receiving permanent impairment payments under the MRCA have relatively
low rates of impairment compared to the VEA — about two-thirds have an impairment rating
of 35 points or lower. Under the VEA, about half of the veterans received a pension of
100 per cent of the general rate or higher (figure 13.3).

Table 13.1
As at June 2019

VEA

Maximum amount $498.40 per fortnight&P

Level of impairment for
the maximum amount

About 40-65 impairment
points®

Between $34.20 per
fortnight (amputees
below the knee or elbow)
and $688.30 per
fortnight (most double
amputees).

Additional compensation
for severe impairments

Impairment compensation

DRCA

$260 302 lump sum

100 impairment points

Severely impaired

veterans (generally

those with an impairment

of at least 80 impairment

points) can receive:

o the maximum
compensation

e an additional $80 918

e an additional $89 302
for each eligible young

person in their care.d

MRCA

$347.24 per week (can be
converted to a lump sum)

80 impairment points

Veterans receiving the
maximum rate of
compensation can
receive an additional
$89 393 for each eligible
young person in their
care.

& 100 per cent of the general rate pension. b Rate does not include the energy supplement. ¢ Can be

reached at a higher or lower level of impairment, depending on the lifestyle factor.
provisions are included under the Defence Act 1903.

DRCA severely impaired

Very few veterans receive the additional payments provided above the base impairment
compensation for severely impaired veterans. In December 2018 about:

265 veterans were receiving additional disability pension payments for specific injuries

under the VEA

569 veterans had accessed additional payments for eligible young people under the

MRCA

about 60 veterans had accessed the DRCA severe injury adjustment (as at June 2018)
(Productivity Commission estimates based on unpublished DV A data).
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Figure 13.3 Level of impairment for veterans claiming impairment
compensation2
As at December 2018
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@ Based on the veteran’s current disability pension or their impairment rating at the time of their most recent
claim.

Source: Productivity Commission estimates based on unpublished DVA data.

Compensation for economic loss (income replacement)

Veterans who cannot work, or have reduced capacity to work, because of a service-related
injury or illness can receive income-replacement compensation for their resulting
economic loss.

Under both the MRCA and DRCA, incapacity payments are based on the difference between
a veteran’s actual earnings, and what they were earning in the military (or sometimes in
civilian work) when they were incapacitated for service or work.

Compensation for lost income under the VEA is provided in the form of disability pensions
set at a rate above the general rate. These include:

« the special rate of disability pension (SRDP) for those who are totally and permanently
incapacitated or totally and temporarily incapacitated

« the intermediate rate disability pension for veterans capable of part time or intermittent work
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« the extreme disablement adjustment (EDA) for veterans age over 65 years.

A version of the SRDP is also available under the MRCA — veterans can elect to receive
this payment in lieu of receiving incapacity payments if they meet certain criteria.

Who is eligible?

A veteran may be eligible to receive incapacity payments under the MRCA or DRCA if they
are assessed as having incapacity for work or service, and face a loss of income, as a result
of their service-related impairment.

Incapacity for work or service is broad. At one extreme, it could mean that the person is
unable to work at all. At the other extreme, the person may still be able to work full time,
but be restricted in the type of work they are able to undertake, and consequently be forced
to work in a lower paying job. In both cases a veteran would be eligible for incapacity
payments, although the level of payment received would vary.

A veteran is eligible to receive the SRDP under the VEA if:

« they are receiving a disability pension of at least 70 per cent of the general rate (usually
met at 40-50 impairment points)

« they are prevented from undertaking their normal work or other substantive work in their
work history for more than 8 hours a week solely because of VEA accepted conditions

« they are suffering a loss of earnings as a result.
For veterans aged over 65 years, they must have been working for a continuous period of at
least 10 years which continued past them turning 65 years to start receiving the SRDP.

Veterans aged over 65 years who are severely incapacitated but not eligible for the SRDP
can receive the EDA.

The criteria for the intermediate rate disability pension are the same as those for the SRDP,
except there is a lower threshold for hours worked (20 hours, or 50 per cent of hours normally
worked) and the condition does not have to be permanent.

The criteria for the SRDP under the MRCA are similar to, but not exactly the same as, those
under the VEA. Veterans are eligible to receive this payment if they:

« have conditions assessed at more than 50 impairment points

 are receiving incapacity payments

o are unable to work for more than 10 hours a week (and cannot be assisted by
rehabilitation to do so).
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How much compensation?

The amount of compensation payable to veterans receiving income replacement
compensation is set out in table 13.2. VEA payments are provided instead of general rate
disability pensions, while MRCA and DRCA incapacity payments are provided in addition
to permanent impairment compensation.

Table 13.2 Economic loss payments

May 2019
VEA disability pensions MRCA incapacity DRCA incapacity
payments payments
Rate of payment $1 402 per fortnight For the first 45 weeks of Based on the difference
(special rate) payments, veterans between normal earnings
$952 per fortnight receive the difference and the amount they are
(intermediate rate) between normal currently earning.
$775 per fortnight earnings and the amount After 45 weeks, normal
(extreme disablement they are currently earnings are reduced to
adjustment) earning. 75 per cent if the veteran
After 45 weeks, normal  is not working, with
earnings are reduced to  smaller step downs if they
75 per cent if the veteran are engaging in some
is not working, with work (or study under an
smaller step downs if approved rehabilitation
they are engaging in program).
some work. Payments are reduced by
a further 5 per cent for
veterans receiving
superannuation to reflect
a notional superannuation
contribution.
Remuneration loading na Normal earnings are No
increased by $165 per
week to reflect the
non-monetary benefits of
military service.
Are payments taxed and o2 Yes (except payments Yes (except payments for
count towards welfare for lost reserve earnings lost reserve earnings are
income tests? are untaxed) untaxed)
For how long can Pensions are for life Until age pension age. Until age pension age
payments be received?
Minimum payment? na Normal earnings must $478.01 per week (higher
be at least minimum with dependants)
wage
Maximum payment? na No 150 per cent of average

weekly ordinary time
earnings of full time
adults (currently

$2 407 per week)

@ payments do count towards Centrelink income tests, but reductions in payments as a result of this test are
reimbursed to the veteran through the Defence Force Income Support Allowance. na Not applicable.
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How much compensation are veterans receiving?

In 2017-18, 4910 veterans received a MRCA incapacity payment, and 2185 a DRCA
incapacity payment (DVA 2018g). This represents the total number of veterans who received
incapacity payments over the year, and at a point in time, the number of incapacity payment
recipients will be lower — on 30 June 2018, 3893 veterans were receiving MRCA incapacity
payments, and 1874 veterans DRCA incapacity payments (DVA 2018g, p. 22).

Incapacity payments vary markedly between veterans, depending on their normal earnings,
actual earnings, and length of time on incapacity payments (figure 13.4). For example, the
Australian Government Actuary found that:

« the average fortnightly incapacity payment varies from $1700 to $2700, depending on
the veteran’s age profile, length of time on the payments and Act they are covered by

« over half of the veterans are not on the payments 12 months after they first receive the
payment (2018a, pp. 46, 54).

There were 32 500 veterans on above general rate pensions under the VEA in December
2018. Most of these (about 27 000) were on the SRDP. About 4000 were receiving the EDA,
and about 700 were on the intermediate rate (Productivity Commission estimates based on
unpublished DVA data).

Figure 13.4 Value of incapacity payments received
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Source: Productivity Commission estimates based on unpublished DVA data.
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Superannuation benefits

Current Australian Defence Force (ADF) members can receive superannuation benefits from
one of three funds (chapter 3). The newest scheme — ADF Super — commenced in 2016,
although veterans can still receive benefits under the older schemes.

All three schemes offer government-funded invalidity and death insurance. Members of
these schemes who are medically discharged from the military may be entitled to a lifetime
pension, based on their years of service, salary in the military, and incapacity for civilian
work (box 13.3). Under the three schemes, the impairment resulting in discharge does not
need to be related to service for veterans to receive invalidity or death compensation.

Box 13.3 Superannuation invalidity pensions

The three military superannuation schemes have their own method for estimating the amount of
invalidity pension to be paid, but the approaches are similar. This box explains the arrangements
under ADF Cover.

A veteran who is medically discharged from service and classed as Class A (at least 60 per cent
incapacitated for work) or Class B (30-59 per cent incapacitated from work) can receive an
invalidity pension. Eligible veterans receive two types of pension.

e The basic rate of pension is payable for life. The pension is calculated as: salary at discharge,
multiplied by prospective years of service to age 60, multiplied by an incapacity factor
(0.011 for Class B, and 0.022 for Class A).

e A top-up pension is payable until age 60. This pension is calculated based on years of service
in the military times salary at discharge multiplied by an incapacity factor.

Example

Frank joined the military at age 20, and was medically discharged at age 25. Frank was severely
impaired and incapable of working, and was classed as Class A.

Frank would receive a pension for life of $46 200 each year (35 prospective years of service X
$60 000 X 0.022 incapacity factor). He will also receive a top up pension until age 60 of
$6600 annually because of his 5 years of service.

Offsetting arrangements

It is Australian Government policy, established under the Safety, Rehabilitation and
Compensation Act 1988 (SRCA), that it should not pay two sources of income maintenance
to the same person (Campbell 2011b). That means that if a person is receiving Australian
Government-funded superannuation and incapacity payments under the MRCA or DRCA,
their incapacity payments are reduced dollar for dollar by the amount of government-funded
superannuation they are receiving. The SRDP under the MRCA is also offset by 60 cents for
every dollar of Australian Government-funded superannuation. There is no offsetting under
the VEA, nor is there offsetting for the benefits received by dependants.
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Offsetting only applies for Australian Government-funded superannuation — this includes
the invalidity insurance provided through military superannuation, as well as defined benefit
superannuation payments. Benefits from private contributions to superannuation, such as
employee contributions to ADF Super, are not offset.

Additional allowances and payments for veterans

Veterans can also receive a range of other benefits. There are four broad categories of benefits.
o Benefits to cover the veteran’s health and other care costs.

« Payments that supplement impairment compensation.

« Benefits provided as a recognition for service.

« Payments to help veterans navigate the compensation system.

Health and other care

Veterans and their families predominantly receive healthcare support through the veterans’
healthcare card system.

« A Gold Card is issued to veterans who are severely impaired under the VEA or MRCA,
dependants receiving a VEA war widow(er)s’ pension or a MRCA wholly dependent
partner payment and veterans with qualifying service over 70 years of age (amongst
others). The Gold Card covers the cost of a range of public and private healthcare
services, whether the impairment treated was related to service or not.

« The White Card is issued to all veterans, and covers the costs of all clinically necessary
health care related to impairments that DVA has accepted liability for. It also covers
healthcare costs for cancer, pulmonary tuberculosis and mental health conditions,
whether related to service or not.

Veteran-specific healthcare programs are also provided such as Open Arms (a counselling
service) and coordinated veterans care. Health care is considered in more detail in
chapters 16 and 17.

Veterans can also receive support to help them with daily living, including:

« attendant care services, such as assistance with hygiene, grooming, dressing and feeding
« household services, such as meal preparation, cooking and cleaning.

Under the MRCA and DRCA, eligible veterans are reimbursed for the costs they face, up to
a maximum of $491.67 each week for attendant care and the same amount for household
services under the MRCA, and $473.25 each week per service under the DRCA. Under the

VEA, veterans with certain impairments (such as amputees or those who are blind) are
entitled to a maximum of $341 each fortnight to meet the costs of attendant care.
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Gold and White Card holders can also access the Veterans’ Home Care program, which provides
a small amount of support to allow them to continue to live independently in their home.

Compensation supplements

Veterans receiving impairment compensation or with DVA healthcare cards are
automatically eligible for payments that supplement their compensation. There are two main
payments.

The energy supplement (introduced to provide financial assistance to cover the cost of
the carbon tax), is available for people on MRCA permanent impairment payments, the
MRCA SRDP or a VEA disability pension. An additional energy supplement is available
for people with a Gold Card or on the service pension. The level of energy supplement
varies depending on the type of payment received, but can be up to $10.75 each week
(the energy supplement is usually included in the compensation rate for the other
payments).

The MRCA, DRCA and veterans’ supplements replaced the pharmaceutical allowance.
These supplements are available to people eligible for the SRDP (MRCA and VEA) and
certain other above general rate pensions (VEA), those with more than 80 impairment
points (MRCA) or those with a DVA healthcare card (all Acts). It is paid at either $6.20
or $12.40 per fortnight, depending on the veteran’s eligibility. This supplement is only
payable if the veteran is not receiving a pension supplement under the Social Security
Act 1991 (as it includes a pharmaceutical allowance) or through the service pension.

The VEA also includes several other allowances that supplement the base level of
compensation provided.

Veterans with certain impairments that restrict their mobility (for example, amputees)
can be entitled to allowances to meet their travel expenses:

— A maximum of $91 each fortnight to meet the costs of travel for recreational activities.
— $2371 each year to meet the costs of maintaining a motor vehicle.

— Financial assistance to purchase a new (or modify a) vehicle (a similar program is
available under the MRCA that applies for vehicle modifications only).

— Goods and Services Tax exemptions for motorcycles.

Veterans with impairments that damage their clothing can receive a clothing allowance
of a maximum of $14.30 a fortnight.

Veterans who suffer a loss of earnings as a result of undergoing treatment for a
service-related impairment can receive compensation to cover this loss of earnings.

Eligible veterans receive additional payments if they have certain decorations. The rate
of this payment is $2.10 each fortnight, plus an additional $4541 each year for Victoria
Cross recipients.

Ex-prisoners of war can receive an additional $569.10 per fortnight.
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Benefits as a recognition for service

Veterans with qualifying service (chapter 3) can also be entitled to the service pension. The
service pension is similar to the age and disability pensions provided to the general
population, and is an income support payment for eligible veterans and eligible partners. The
main difference between the service pension and generally available pensions is that the age
service pension is available at 60 years old (this is the mandatory military retirement age).

DVA paid about $1.6 billion in service pensions in 2017-18 (DVA unpublished data).

The Australian Government has also announced a new Australian Veteran Card, which will
provide a range of discounts for veterans at participating businesses (Morrison and
Chester 2018b). State Governments also often provide discounts for veterans, such as public
transport concessions.

Payments to support veterans navigate the system

In 2018, the Australian Government introduced the Veteran Payment to support veterans
with a mental health condition who are waiting for their DVA claim under the MRCA or
DRCA to be processed. Eligible veterans can receive this payment if they are incapable of
working for more than eight hours per week and pass an income test. The payment is
$1002 per fortnight for singles and $780 per fortnight (each) for couples.

The Veteran Payment ceases six weeks after a decision has been made on the veteran’s claim.

In addition, veterans or their dependants can receive compensation for legal or financial
advice in certain circumstances under the MRCA. This includes advice to help the veteran
make a choice between receiving a lump sum or weekly permanent impairment if they have
more than 50 impairment points, advice on whether to choose the SRDP if they are eligible
for it, and advice for dependants where they receive a wholly dependent partner payment.

Veterans or their dependants can also receive compensation for financial advice under the
DRCA where they are eligible for a payment payable under the Defence Act 1903.

Benefits for dependants

If a veteran dies as a result of a service-related impairment (or, in some cases, if they had a
severe service-related impairment before their death), their dependent family members
(‘dependants’) are eligible for compensation, either in the form of a pension or a lump sum
payment. However, who is a dependant, and the compensation they are entitled to, differs
across the three Acts.
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Who is eligible for benefits?

Three types of dependants can be eligible to receive compensation.

Under all three Acts there is compensation available for the veteran’s partner.

Under all three Acts ‘eligible children’ can receive compensation. Eligible children
include children under the age of 16, and those aged between 16 and 25 years who are
undertaking full-time education.

Both the MRCA and DRCA include provisions for other dependants — such as extended
family and partly dependent partners — to receive compensation.

Dependants are entitled to compensation where a veteran’s death is linked to their service.
In addition:

compensation under the VEA is automatically paid if the deceased veteran was receiving
a pension at or above 100 per cent of the general rate, or if they were an ex-prisoner of
war

compensation is automatically payable to dependants under the MRCA if the deceased
veteran was eligible for the SRDP at some point in their life, or they suffered impairments
of at least 80 impairment points.

How much compensation for dependants?

The level of compensation for dependants varies across the three Acts (table 13.3). Payments
are tax free. Widow(er)s receiving VEA or MRCA compensation are not eligible for
Centrelink income support payments, but can receive a DVA income support payment
(discussed below).

Table 13.3 Compensation for dependants?2

May 2019
Dependant type  VEA MRCA DRCA
Wholly dependent $927.40 per fortnight $463.70 per week A lump sum of $550 321.42 to be
partner (can be converted to a divided across all dependants
lump sum) based on their level of loss
Additional age-adjusted An additional death benefit of
lump sum of up to $60 756.25 is payable to the
$148 988P spouseC
Eligible child Double orphan: $148.68 per week Additional compensation of
$208.30 per fortnight  Additional lump sum of $89 301.98 is payable for eligible
Single orphan: $89 393 children®
$104.20 per fortnight A weekly payment of .$151.34 is
‘Other’ dependant na Lump sum of $89 393 payable to eligible children.

@ payment rates exclude the energy supplement. b This lump sum is only available when the veteran’s death
has been linked to service. ¢ These payments are included in the Defence Act 1903. na Not applicable.
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Additional allowances for dependants

Dependants can also be entitled to many of the additional benefits and supplements outlined
above. Partners and children receiving benefits as a result of a veteran’s death under the
VEA or MRCA are entitled to a Gold Card. Dependants receiving certain payments can also
receive the energy and the MRCA/veterans’ supplement.

Eligible partners (or the veteran’s estate) can receive a ‘bereavement payment’ under the
VEA and MRCA.

« Under the VEA, the partner receives a lump sum equal to six instalments of the disability
pension the veteran was receiving at the time of their death. If the veteran was receiving
income support, a lump sum based on this payment may also be paid.

Under the MRCA, this payment is equal to 12 weeks of the incapacity payments, periodic
permanent impairment payments or SRDP the veteran was receiving (or entitled to
receive) at the time of their death.

Widow(er)s with limited means can receive the Income Support Supplement (ISS) under the
VEA and MRCA. This is an income and assets tested payment of a maximum of $278.50 per
fortnight.

There is a funeral allowance to assist with the funeral costs of veterans (provided under all
three Acts) where they died as a result of service. And as with other benefits for dependants,
it can also be paid out under the VEA and MRCA in other circumstances, such as if the
veteran was receiving the SRDP, or died in needy circumstances. A maximum of $2000 is
available under the VEA, while just over $12 000 is available under the MRCA and DRCA.

Eligible children of deceased or severely impaired veterans can also receive education
allowances under the VEA and MRCA, and additional education support, such as tuition.
The rate of payment can be up to $553.10 a fortnight, depending on the age of the child and
their living situation. This payment has complex interactions with family tax benefit and
youth allowance (chapter 15).

What compensation are dependants receiving?

On 30 June 2018, there were 59 000 war widow(er) pensioners under the VEA, and
124 wholly dependent partners receiving a pension under the MRCA (or who had received
a lump-sum payout). In addition, there were 155 dependent children receiving an orphan’s
pension under VEA and 128 receiving an eligible young person payment under MRCA
(DVA 2018g, p. 22).

In 2017-18, $35 million was paid to 165 dependants under the MRCA, and $15 million was
paid to 72 dependants under the DRCA (DVA 2018g, pp. 225-226).
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Support for families of living veterans

Families of living veterans can also be eligible for a range of supports, including financial
support and counselling and respite support for those living with impaired veterans.

Financial support for partners

Partners of veterans with qualifying service may be eligible for the partner service pension,
along with former partners who are still married to the veteran (pension payments usually
stop 12 months after separation) and widow(er)s. The pension is subject to an income and
assets test.

The age requirement for partners to access the partner service pension is lower than that of
the Centrelink age pension for certain groups. For veterans who are receiving, or who are
eligible for, a service pension (or are registered as a member of the pension bonus scheme),
the age requirement for their partners is:

e NO age requirement or an age requirement of 50 years if the veteran has severe
impairments

« No age requirements if the veteran has dependent children

« an age requirement of 60 years otherwise.

For veterans who have qualifying service, but are not yet eligible for a service pension, the
age requirement for their partners is the same as that of the Centrelink age pension (65 years
of age).

The current maximum payment rate (including the energy supplement) is $698.10 per
fortnight for partners living as a couple, and $926.20 per fortnight for singles and partners
living apart due to illness.

Counselling and respite

Counselling is available to families of all veterans through Open Arms. Families of
Reservists can also access counselling through the Reserve Assistance Program and families
of veterans in rehabilitation may be eligible for counselling through the Family Support
Package.

The Family Support Package is available under the MRCA and provides counselling for
family members of veterans participating in an approved rehabilitation program. Up to four
counselling sessions each year can be accessed for five years. This program is only available
for families of veterans with warlike service after 2004 who are eligible for incapacity
payments.

For family members who act as carers for veterans (as well as other carers), respite care is
available through the Veterans’ Home Care Program subject to threshold limits and other

594 ABETTERWAY TO SUPPORT VETERANS



conditions. This provides carers with a temporary break from their caring responsibilities.
Services can include:

« In-Home Respite Care, where care is provided by a substitute carer in the home of the
veteran

« Residential Respite Care, where short-term care is provided usually in an Australian
Government-funded aged care facility

« Emergency Short Term Home Relief, where emergency care is provided in unexpected
circumstances (and when general community services are not available).

Support for children

Short-term child care supports can be provided to families of veterans in certain
circumstances:

« through the household services provisions or through a psychosocial rehabilitation plan
under the MRCA and DRCA

« as part of the Family Support Package under the MRCA. Up to $10 000 of funding per
year can be provided for children under school age, and up to $5000 for primary school
students.

Children’s activities are available through a pilot program by the Australian Kookaburra
Kids Foundation (The Australian Government is contributing $7.6 million to the Foundation
over four years from 2019). The program provides children with respite camps, activity days
and mental health education.

Education supports can be accessed by eligible children dependent on veterans with severe
injuries or service-related deaths (and certain other young persons). These are provided
through the Veterans’ Children Education Scheme under the VEA or through the Military
Rehabilitation and Compensation Act Education and Training Scheme (chapter 15).

Children of Vietnam veterans may be able to access additional funding assistance for
post-secondary education through the Long Tan Bursary scheme. They can also access
funding for the treatment of certain medical conditions through the Vietnam Veterans’ Sons
& Daughters Support Programme. Conditions covered are:

« spina bifida manifesta

cleft lip

cleft palate

adrenal gland cancer

acute myeloid leukaemia.
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13.2 Evaluating the package of compensation

An important focus of the veteran support system should be rehabilitation and providing support
for veterans to return to work. However, there will be some veterans, because of injury or illness,
who will not be able to return to full-time work — adequate and timely compensation is therefore
also important. As the Vietnam Veterans’ Federation of Australia said:

... experience has shown that many veterans will never again be fit for full-time work, regardless
of early intervention and quality of care. That is the situation now, and it is unlikely to change in
the face of future operational deployments. These veterans need ‘social’ not ‘economic’
rehabilitation, and the most important start for ‘social’ rehabilitation is the reduction of the
debilitating experience of financial anxiety, by the granting of ‘compensation’
Overwhelmingly, veterans would gladly forgo their compensation in exchange for a return to
good health. (sub. DR215, p. 8)

And even when a veteran can return to work, compensation provides restitution for the effect
of a veteran’s impairment on their lifestyle, and is an important part of the support system.

The adequacy, complexity and timeliness of payments, and whether the payments are
targeted at the right people, are examined in this section. Hypothetical case studies are used
to highlight the compensation package that veterans could be entitled to (box 13.4).

Box 13.4 Estimating lifetime compensation — assumptions used

The case studies in this section include a lifetime value of compensation available to the veteran
based on reasonable assumptions. These case studies are intended to be illustrative only and
highlight the differences in compensation between the Acts — they are not based on real world
examples.

Where payments are provided as periodic payments over time, they are converted to a lump sum
based on the formula used in the MRCA.

o Where compensation is available for the veteran or dependant’s lifetime, compensation is
converted to a discounted lump sum based on the actuarial tables used to covert permanent
impairment payments to lump sums in the MRCA.

o If payments are only available for a specified period of time (such as incapacity payments),
compensation is converted to a discounted lump sum using the formula in the MRCA.

Payments that are taxed, such as incapacity payments, are converted to an after-tax value based
on current taxation arrangements.

Superannuation payments are based on the ADF Cover arrangements.

Where estimates include the Gold Card, this is based on the value of the Gold Card being about
$18 500 per year (the value estimated by the Parliamentary Budget Office as the value of the
Gold Card to a person who already had a White Card (chapter 16)).
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How does the compensation package compare with other schemes?
Compensation for veterans

Whether a compensation package is ‘adequate’ or ‘fair’ is a difficult judgment to make. It
requires calls about the value of a person’s pain and suffering and the potential effect of an
impairment on their lives. As noted by the Canadian Veterans’ Ombudsman, in many cases
‘no amount of money can provide full restitution’ (2016, p. 2).

That said, only a few participants raised concerns about the adequacy of the compensation
package as a whole (primarily in relation to the SRDP, discussed below). And in fact, many
noted the beneficial nature of the supports for veterans. For example:

e Returned and Services League of Australia (RSL) National Office said ‘with regard to
compensation in the broader sense, the range of entitlements and benefits offered to
Australian veterans compares favourably to those offered to Canadian veterans and New
Zealand veterans and superior to those of the US and UK’ (sub. 113, p. 26).

o Alexander McFarlane said that the schemes run by DVA ‘are more supportive and
beneficial to the recipients and more equitably administered’ (sub. 69, p. 6) than
state-based workers’ compensation schemes.

o« EML described the benefits to Australian veterans as ‘well-resourced and largely
generous’ (sub. 90, p. 3).

Through consultations, Most ex-service organisations also agreed that, once access to the
payments has been granted, the benefits are fair and reasonable.

One approach to assess adequacy is comparisons with other workers’ compensation
schemes. The veteran compensation package is generous compared with the workers’
compensation package applying to Commonwealth employees (the SRCA).

« For veterans with a low level of impairment and no incapacity for work, it includes a
permanent impairment payment or disability pension, and the energy and veterans’
supplements. For veterans with warlike or non-warlike service, permanent impairment
compensation is more generous than a civilian worker covered by the Commonwealth
workers’ compensation legislation (box 13.5).

« For veterans with higher needs, the system is more complex. Veterans can receive
transport allowances, various supplements, household and attendant care, incapacity
payments, special rate pensions, welfare payments, superannuation invalidity pensions
and the Gold Card, as well as various other allowances.

— The MRCA and DRCA offer payments that are generally in addition to, or more
generous than, the standard Commonwealth workers’ compensation. Under the
MRCA, veterans can be entitled to lifetime compensation in excess of $3.9 million
(box 13.6). Under the SRCA, the equivalent amount is likely to be about $2.8 million.

— Determining the generosity of the VEA is less straightforward — as the VEA
provides set rate pensions, its relative generosity depends on the veteran’s
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pre-impairment earnings, as well as access to superannuation benefits and various
allowances (boxes 13.6 and 13.7). However, in general the level of payments in the
VEA is relatively comparable to those provided through the MRCA and DRCA.
Some participants suggested that there is a case for an increase in the VEA SRDP, on
the basis of comparisons with the minimum wage. This issue is considered in
chapter 15 — but it is important to look at the whole package of compensation when
making judgments about adequacy, rather than the individual components.

Box 13.5 Case study — low level of impairment

Jane is a 30 year old veteran who has suffered a shoulder impairment graded at 20 impairment
points. The amount and type of compensation would vary based on which Act she is covered by
and the type of service under which the impairment was suffered. She would be entitled to:

o either a permanent impairment payment or a pension to compensate for the pain and suffering
from the impairment. (Because Jane’s ability to work is not affected by her impairment, she
will not be entitled to an income replacement payment.)

e various supplements.

Jane could expect to receive $56 000 — $140 000 in lifetime financial compensation (with the
VEA being the most generous).

VEA i

DRCA

MRCA
(peacetime)

MRCA (warlike
and non-warlike)

i

0 40 000 80 000 120 000 160 000
$ (lump sum equivalent)
= Permanent impairment ¢ Disability pension
compensation
Energy supplement MRCA/DRCA/Neterans' supplement

Jane would also receive treatment for the shoulder impairment through the White Card, and, if she
has qualifying service, would receive the service pension at age 60 and the Gold Card at age 70.

Source: Productivity Commission estimates.
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Box 13.6 Case study — totally and permanently incapacitated veteran

Bill is a 30 year old veteran who has suffered a severe impairment graded at 80 impairment points.
Bill is unable to work as a result of his impairment and cannot earn his previous salary of $100 000
per year. Bill's impairment materialised after he left the military, and he is not eligible for
compensation from his military superannuation.

Under the MRCA and DRCA, Bill would receive incapacity payments until age 65 as well as a
permanent impairment payment. Bill has two children, and would receive an additional lump sum
for having eligible young children under the MRCA and DRCA. Under the VEA, Bill would receive
the special rate of disability pension for life as well as the invalidity service pension.

Bill's impairment has left him with high needs, and as a result he also claims the maximum
available rate of attendant and household care services. Bill would receive immediate access to
the Gold Card under the VEA and MRCA.

The total lifetime value of the compensation provided to Bill would be $2.5—4 million under the
MRCA (depending on the level of household and attendant services claimed) and over $2 million
under the VEA.

= AT

DRCA
jCompensation based on
reimbursement of costs
I
I
1
|

| Compensation based on
reimbursement of costs

0 1 000 000 2 000 000 3 000 000 4 000 000 5 000 000

$ (lump sum equivalent)

m Permanent impairment compensation # Disability pension
Incapacity payments 11 Disability service pension
m Severe injury adjustment ® Payment for eligible young persons
m Energy supplement m MRCA/Veterans' supplement
Gold card m Attendant care (maximum)
Household services (maximum) Clothing allowance (maximum)

m Transport allowances (maximum)

Source: Productivity Commission estimates.
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Box 13.7 Case study 2 — totally and permanently incapacitated
veteran

Joe is a veteran facing the same circumstances as Bill (box 13.6), with some key differences. Joe
is older (50 years of age), has no children and does not have a need for attendant and household
services, or other VEA allowances. Joe is also eligible for compensation from his military
superannuation (Class A).

Unlike Bill, for Joe the VEA is likely to be the more generous compensation scheme, providing
just over $2 million in lifetime compensation.

S I
oor [
I

0 500 000 1 000 000 1 500 000 2 000 000 2 500 000
$ (lump sum equivalent)

m Permanent impairment compensation # Disability pension

Incapacity/superannuation Severe injury adjustment
= Energy supplement MRCA/N eterans' supplement
® Gold card

Source: Productivity Commission estimates.

Other comparisons are more difficult. For example, when compared to state and territory
government workers’ compensation schemes, MRCA (and DRCA) incapacity payments step
down to the lowest level in the country. However, this is offset by not having a maximum
payment rate, a maximum length of time for which payments can be granted and the
additional remuneration loading (table 13.4). Permanent impairment payments vary in level
across the states and territories, although eligibility for permanent impairment payments can
be more restrictive. For example, some states have higher impairment thresholds to be able
to claim permanent impairment compensation. That said, the veteran compensation schemes
are likely to be more generous in most instances, as workers in state and territory schemes
are not paid the range of allowances and benefits available to veterans and their families,
such as education payments and the Gold Card.
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Table 13.4 Examples of incapacity payments in other workers’
compensation schemes

December 2017
MRCA NSW Vic Qld WA SA
Maximum 75 per cent from 80 per cent 80 per cent from 75 per cent 85 per cent 80 per cent from
step 45 weeks from 14 14 weeks from 26 from 14 1 year
down weeks weeks weeks
Maximum Payable until age Five years, Payable until age 5 years Payable 2 years if not
length of pension age except for  pension age until age seriously injured
time on high- needs (with some pension age (above 30 per
incapacity workers conditions) cent whole of
payments person
impairment)
Maximum No maximum $2 043 $2 150 Maximum $2 667 $2 946
weekly total
payment compensation
of $314 920

Source: Safe Work Australia (2017a).

Internationally, the compensation available to veterans and their families is different from
the Australian compensation schemes, and comparisons are difficult.

The Canadian New Veterans’ Charter is most similar to the MRCA, and provides a
disability award (akin to permanent impairment payments), an earnings loss benefit (akin
to incapacity payments) and various other allowances. Lifetime support available for a
totally impaired veteran ranges from C$1.5-$3.5 million (about A$1.5-3.5 million) —
consistent with the Commission’s estimates for the Australian schemes (Canadian
Veterans Ombudsman 2017).

The United Kingdom offers a much higher threshold for permanent impairment
compensation — a maximum of £570 000 (just over A$1 million). However, this is often
the only compensation veterans receive — while income replacement is available, only
2 per cent of veterans receiving compensation received the income replacement payment
(Brooke-Holland 2017).

Under New Zealand’s scheme 2 (the more modern of New Zealand’s two schemes), the level
of permanent impairment compensation available is lower than in Australia— a maximum
of about NZ$200 000 (about A$183 000). New Zealand also offers income replacement,
stepping down to 85 per cent of the veteran’s pre-injury income after one year.

While comparisons can be instructive, they need to be placed into the context of the broader
support available in each country, including both veteran-specific and widely available
support. As noted by the Canadian Veterans’ Ombudsman:

Assessing the sufficiency of the Disability Award should not be based on a comparison of how
other countries compensate for the non-economic effects of disability. For example, the fact that
the UK Compensation for Injury benefit is a maximum of £570,000 (CDN$1,175,277) does not
mean that the Disability Award maximum of $360,000 is insufficient. It simply means that the
amounts are different because the UK and Canada decided to support their Veterans in different
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ways, through a different suite of benefits that address unique needs, national imperatives and
economic realities. (2016, pp. 29-30)

Overall, the compensation available to Australian veterans is beneficial and this reflects the
intent of the veteran support system.

Compensation for dependants

As with benefits for veterans, there is little guidance about what compensation a spouse is
entitled to in the case of a work-related death of their husband or wife, or what a child should
receive upon the death of their parent. There is no generally accepted amount of
compensation, and the benefits vary widely across Australia.

e« In New South Wales, the compensation most closely reflects the veteran
schemes — lump sum compensation of $760 000 is available, plus a periodic payment
for children and funeral expenses. At the other end of the spectrum, in the ACT the
available lump sum compensation is about $210 000, with weekly payments of
$70 available per child.

« In some states, such as South Australia and Victoria, payment based on the amount the
worker was earning before they died is available for a period of time (Safe Work
Australia 2017a).

The base level of support available for dependants is reasonably consistent with the most
beneficial of the state and territory schemes. However, other benefits, including insurance
available through the veteran’s superannuation and the Gold Card can push the package of
benefits available to $2 million or more (box 13.8).

Easier access to benefits, rather than the amount of compensation, is the most beneficial
aspect of the schemes for dependants. The access to benefits available under the MRCA and
VEA for dependants of veterans who died while on certain payments is unique to the
veteran’s system in Australia. This allows some dependants to receive compensation where
the veteran’s death was not related to service (chapter 14). This means that more dependants
of veterans are able to access compensation than in other schemes.

The complexity of compensation

A key concern of participants is the complexity of the system. Veterans state that complexity
leads to confusion around entitlements and DV A points to the difficulties administering the
scheme (chapter 19). The three Acts are seen as a major contributor to the complexity of
compensation. However, having invalidity pensions through superannuation alongside the
compensation system also adds to complexity. This leads to a system of compensation
offsetting between the Acts, which can be complex and confusing for veterans to understand.
Proposals to consolidate and streamline the three Acts are considered in chapter 19.
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Much of the focus is on the number of Acts, but the complexity of the individual Acts
themselves should not be ignored. The main payments of veterans’
compensation — disability pensions, widows and orphans’ payments, permanent
impairment payments and incapacity payments — are generally consistent with the design
of payments in workers’ compensation schemes. Where the veterans’ schemes differ is in
the sheer magnitude of smaller allowances and supplements available. This complexity
makes it difficult to determine what compensation package veterans are entitled to.

Box 13.8 Benefits for dependants — case study

Mark was a veteran who was killed during service, leaving behind a 30 year old spouse and one
child. Mark was previously earning $100 000 per year in the military.

Under all three Acts, Mark’s spouse would receive a main lump sum or pension payment, as well
as a payment through superannuation. The spouse would also receive a funeral allowance as
well as various other allowances and supplements. The total lifetime support for the spouse is
likely to be between $1.5-2 million, depending on the Act.

Support is also available for Mark’s child. This would be in the form of an orphan’s pension, a
further lump sum (in the MRCA and DRCA) and education payments (in the figure, only education
payments up to age 16 are considered).

VEA

s [
MRCA .

500 000 1 000 000 1 500 000 2 000 000 2 500 000
Lump-sum equivalent ($)

u Main payment m Additional lump sum ® Superannuation death
insurance (ADF Cover)
Funeral benefits mOrphan's pension Child lump sum
m Education payments Gold card

Veterans may access payments under multiple Acts, sometimes for the same impairment,
further increasing the complexity of compensation arrangements. They may also access
other payments, such as Centrelink social security payments and superannuation
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compensation. RSL Queensland highlighted the complexity caused by the range of payments
on offer:

A key shortcoming is the variety of benefits available across the three Acts and the complexity
of ensuring the most beneficial legislation is being applied. It is the view of RSL Queensland that
the range of benefits is extensive and not necessarily well understood ... Acknowledging the
complexity of the range of benefits, it remains difficult for a veteran or his family to feel confident
that they have accessed all of their entitlements. (sub. 73, p. 29)

This complexity is in large part the result of payments being added to the system in response
to perceived needs or lobbying by veterans, combined with a reluctance to remove any existing
benefit for fear of disadvantaging any veteran. As Liz Cosson, Secretary of DVA, said:

... much of the complexity in this system stems from response to the needs expressed by veterans
and their support organisations over many decades. We have now a system which does reflect a
wide variety of veterans’ circumstances and needs but which is complex because each iteration
and improvement has been layered upon the previous one. (trans., p. 448)

Many veteran groups expressed the view that the system needs to be simplified but without
the loss of any entitlements. For example:

A fair, singular [and] simple to administer and access [system of compensation] is what is
required. However the warning here is that this has been tried in the past and resulted in more
convoluted arrangements that in many respects reduced entitlements which have harmed many
veterans and their families. This must be avoided in any future legislative changes and the veteran
community with expert adviser support needs to be fully engaged in any proposal to amend the
legislative framework. (David Kelly and David Jamison, sub. DR212, pp. 4-5)

Simply put, this is not possible — a system that does not reassess the existing benefits will
continue to become more and more complex. Reform in this area is not possible without
affecting some veterans’ potential entitlements. And it is the reluctance by governments to
remove payments and the grandfathering of compensation benefits that is, at least in part,
the root cause of the complexity of the current system.

The existing benefits need to be assessed to determine whether they are well targeted and
suitable going forward. The attitude that no benefit can be altered or removed needs to
change for the compensation system to work effectively for veterans into the future.

Delays in accessing payments cause distress

The time taken to process compensation claims can be lengthy, although there have been
improvements recently (chapter 9). While the length of time to process claims can vary,
times taken to process claims can be over a year (ANAO 2018b). Delays can take a toll on
veterans’ wellbeing (chapter 17).

Many participants to this inquiry commented on the effect delays in receiving compensation
can have on veterans, including an overreliance on Centrelink (Peter Alkemade, sub. 66) and
a disenchantment with the system (Warren Harrex, sub. 89). Maurice Blackburn Lawyers
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(sub. 82) noted that delays in receiving compensation have almost resulted in several of their
clients losing their homes, and the RSL (2015) said that the effect of delays can be more
pronounced for veterans who were not medically discharged, but find themselves unable to
work for an extended period of time. The Australian Psychological Society also highlighted
the challenges faced by veterans who are discharged with mental ill-health and no reliable
source of income.

[Australian Psychological Society] members who provide mental health services to veterans
report that it can often take from six weeks to six months for some veterans to access income
from their superannuation or pension. This creates clear barriers for veterans in obtaining
accommodation, other important capital expenditure decisions and creates barriers for essential
functions of daily living. This interruption in having access to essential funds is a serious issue
along with the significant cost of living upon discharge. (APS 2015, p. 13)

There are many reasons why there can be delays in receiving compensation. The Australian
National Audit Office (2018b) noted that the two leading causes of delays are due to
inactivity during the claims process, and the time taken to receive medical information from
specialists. These delays may reflect the complexity of cases — claims may involve multiple
impairments covering multiple Acts, all of which need to be processed for the claim to be
finalised. They may also reflect the legislative requirements placed on specialists. For
example, the Royal Australian and New Zealand College of Psychiatrists noted that:

... it is challenging to meet the requirement of having a ‘permanent and stable’ condition. Often
substantial support and treatment will be required before stability is achieved in the field of
mental illness ... (sub. 58, p. 8)

The Australian National Audit Office report included several recommendations for DVA,
including contracts that prescribe timeliness and quality for specialists engaged by DVA.
These recommendations were accepted by DVA — it remains to be seen what effect they
will have on decision making.

The targeting of compensation is also important

The compensation system will not be effective if the people with the greatest needs are not
receiving adequate compensation or necessary services.

Some payments and services in the veteran support system are not targeted effectively. For
example, while the system will pay for health care, there is less of a focus on ensuring that
services are available, and veterans are not always able to access the health support that they
need. Health services are provided to a wide range of veterans, whereas a tighter focus on
high-needs veterans may be desirable (chapter 16). Some payments are provided to all
veterans, where higher levels of support to a more targeted group of veterans may be more
beneficial (chapter 15).
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13.3 Reforming the compensation package

The focus of reforms should be on reducing the complexity of compensation, improving the
timeliness of compensation, and ensuring that the right people are targeted by the
compensation package.

Some reductions or increases in future entitlements are the byproduct of reform in this area
— nonetheless, the Commission’s reform package has been designed such that, with the
exception of some very small payments, veterans currently receiving benefits would not lose
access to these benefits.

Individual payments that make up the veteran compensation system are assessed in the
following chapters. There is also scope to harmonise the DRCA compensation payments
with the MRCA as a whole — this is considered below.

Harmonising the DRCA compensation with the MRCA

Compensation provided under the DRCA is consistent in structure with that of the MRCA,
and there appears scope to harmonise, and then merge, the compensation received through
the two Acts (the reasons for this are outlined further in chapter 19). The following sections
illustrate the fiscal costs of change in this area, how veterans may be affected, and some of
the transitional arrangements that would be required. Details on changes needed to the
MRCA to accommodate harmonisation are discussed in chapters 14 and 15.

What benefits would be harmonised?

By and large, the Commission considers that the DRCA compensation benefits would be
almost fully aligned with the MRCA, including with the changes to the MRCA benefits
recommended in the subsequent chapters. This includes harmonising permanent impairment
compensation, incapacity payments, benefits for dependants and a range of allowances.

Permanent impairment compensation

The Commission sees advantages in the MRCA approach to assessing permanent
impairment. Apart from the amount of compensation (section 13.1), there are two key
differences between the MRCA and DRCA approaches.

First, the MRCA uses periodic payments that can be converted to an age-based lump sum.
The use of periodic payments in the MRCA provides veterans with more choice about how
payments are received and provides relatively more compensation to veterans who are
impaired early in life — this is fairer and consistent with the principle of providing
impairment compensation on the basis of the pain and suffering the person will experience
over their lifetime.
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The second key difference is that the MRCA uses a whole-of-person impairment
methodology and the DRCA uses an injury-based approach (section 13.1). It is the
Commission’s view that the whole-of-person methodology is more reasonable. In particular,
it means that veterans cannot receive compensation above 100 impairment points — the
maximum compensation intended to be payable. The Commission also considers it
reasonable that veterans are not compensated twice for different injuries that lead to the same
functional loss. Adopting the MRCA methodology to DRCA would bring DRCA cases back
to the methodology that applied before the High Court found that each condition must be
assessed separately.

Current recipients of DRCA permanent impairment compensation should not have their
existing compensation recalculated (if the impairment deteriorated over time, additional
compensation could be sought using the MRCA). Given the compensation under the DRCA
is provided as a lump sum, any change in entitlements would be complex, and it would be
difficult and stressful for veterans if an attempt were made to claw back a lump-sum
payment. Alternatively, veterans who would be better off under the DRCA could receive
large windfall gains. Existing payments would be grandfathered, and offsetting applied
where needed.

Incapacity payments

There are also several differences between the MRCA and DRCA incapacity payments
(section 13.1). Ultimately, these differences mean that the MRCA incapacity payments
provide for a higher level of payment than the DRCA.

Incapacity payments are generally paid as a periodic payment. The Commission considers
that it is feasible for all recipients of incapacity payments to move to one system of incapacity
payments, including existing recipients. This would be based on the more generous MRCA
model — meaning that DRCA veterans would receive a higher level of incapacity payments.

Benefits for dependants

The benefits for dependants in the MRCA and DRCA are similar in total compensation, but
have structural differences. Under the DRCA, payments to dependent partners are lump
sums that are not age adjusted. The MRCA offers similar compensation either through
periodic payments, the option of an age-adjusted lump sum, or a combination of the two.
The age adjustment means that those aged under 60 would likely receive more compensation
under the MRCA than the DRCA and vice-versa for those aged over 60. It is the
Commission’s view that an age-adjusted lump sum payment is sensible, particularly when
calculating an equivalent periodic payment. This offers dependants additional choice in how
they receive their payments.

Existing dependants receiving benefits should not have their entitlements recalculated, as
these benefits are often provided as a lump sum.
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The MRCA extends automatic eligibility to some groups that do not require liability for
death due to service to be accepted, whereas under the DRCA the death must be proven to
be service related. This results in considerably fewer people being eligible for benefits. The
Commission does not recommend extending this eligibility to the DRCA cohort as there is
little rationale for this under the MRCA (chapter 14).

Benefits for families with children are almost identical under the DRCA and MRCA, with
the exception that education payments are only available under MRCA — these should be
extended to DRCA recipients (the Commission is recommending modifications to education
payments in chapter 15 — these should also apply to DRCA recipients).

Eligible DRCA dependants currently access mainstream income support payments and
benefits through Centrelink. MRCA dependants are excluded from receiving income support
through Centrelink and instead are eligible for the ISS and Rent Assistance through DVA.
The ISS is designed to replace income support from Centrelink and the Commission has
heard no issues in submissions with the rate of ISS. Therefore the Commission has is
assumed that these benefits are adequate.

Other benefits

The DRCA should be amended to provide access to the range of allowances under the
MRCA. These include:

« access to the MRCA education and training scheme
« the slightly higher payment ceiling for household and attendant services

« the motor vehicle compensation scheme.

If these payments were modified as recommended in chapter 15, increasing their eligibility
would not lead to a large increase in fiscal costs or scheme complexity, but there are benefits
to veterans and their families in a harmonised approach to these payments.

Existing recipients of DRCA compensation, and future claimants, should be able to access
these payments.

However, the Commission does not consider that access to the Gold Card should be extended
to veterans and their families who would have been eligible for compensation under the
DRCA. The reasons for this are outlined further in chapter 16, but in sum, there is no
compelling rationale for extending coverage of the Gold Card. Several veterans expressed a
view that DRCA compensation recipients should receive access to the Gold Card (for
example, Michael Andrews, sub. DR183; VOA, sub. DR232). However, the Commission
has received no compelling evidence to change its view.
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What would be the fiscal effect of harmonisation?

The Commission estimates the fiscal cost of harmonisation to be in the range of $0 to
$37 million per year. The cost would depend on the policy settings adopted (in particular,
the rate of permanent impairment compensation). The cost is expected to decline over time,
as the number of veterans who would have claimed under the DRCA decreases.

The fiscal effects of harmonising permanent impairment payments are relatively small. If
veterans making a claim under the DRCA in 2017 had instead received compensation under
the MRCA, total compensation would have been between $13 million lower and $17 million
higher, depending on how many veterans claimed under the warlike and peacetime rates
(Commission estimates based on unpublished DVA data). These estimates take into account
the different rate of compensation and age-based lump sums under the MRCA — they do
not take into account the whole-of-person methodology used under the MRCA.

The Commission estimates that the effect of introducing the remuneration loading? into the
DRCA incapacity payments and removing the 5 per cent superannuation step down would
have increased the costs of incapacity payments in 2017 by $12-20 million (Commission
estimates based on unpublished DVA data). It is difficult to estimate the effect of other
differences between the incapacity payments, including the maximum payment threshold
and changes to indexation, but these are unlikely to have large cost effects in practice.

Changes to benefits for dependants and other allowances are unlikely to have a large fiscal
effect overall as few dependants qualify for benefits under the DRCA, and the other
allowances are relatively small payments. Nonetheless, access to these payments could be a
significant benefit to individual veterans.

What would be the effect on individual veterans?

For many current recipients of DRCA compensation, harmonisation would increase the
compensation they receive. Recipients of incapacity payments would be immediately able
to access the more beneficial MRCA incapacity payments. Compensation recipients may
also receive access to MRCA-only schemes, such as the motor vehicle compensation scheme
and the education and training scheme.

Those receiving permanent impairment compensation, or widow(er)s receiving lump sum
compensation would not have their compensation changed.

The effect on veterans or their families who would have claimed under the DRCA in the
future is less straightforward — but many will receive more compensation. They would
receive the same access to the more beneficial MRCA benefits as current DRCA recipients.
However, they would also make claims under the MRCA permanent impairment payments

1 The Commission proposes replacing the remuneration loading with superannuation contributions in chapter
15. This would likely lead to similar fiscal effects.
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or wholly dependent partner payments. For both of these payments, MRCA compensation is
provided as a periodic payment (or age-adjusted lump sum). This means that older veterans
can receive less permanent impairment compensation under the MRCA than under the
DRCA (and younger veterans more). If the rate of permanent impairment compensation
moves toward the warlike rate (chapter 14), the Commission estimates that 75 per cent of
veterans making a DRCA claim in 2017 would have received more permanent impairment
compensation under the MRCA, while 25 per cent would have received less. Most
prominently, those with higher impairment ratings will be much better off under the MRCA
(figure 13.2).

In addition, some veterans may be affected by the whole-of person MRCA approach to
calculating impairment points. For example:

« Veterans who have several impairments below 5 impairment points would receive no
compensation under the DRCA, but can combine these impairments to receive
compensation under the MRCA

« aveteran with two impairments rated at 20 points would receive compensation based on
40 impairment points under the DRCA (or, more accurately, two sets of compensation
based on 20 impairment points would be provided). Under the MRCA the two
impairment ratings would be combined using the Guide to Determining Impairment and
Compensation to a rating of 36 points

« Where two injuries lead to an impairment to the same functional system, under the DRCA
the person may be compensated twice for the same impairment — this would not be the
case under the whole-of-person methodology.

The bottom line is that most veterans and their families would be made better off by the
harmonisation of the DRCA to the MRCA. However, it is not possible to say categorically
that no future claimant will face a reduction in their compensation.

Most participants supported harmonising the MRCA and DRCA, but some only did so on
the basis that there would be no loss of any benefit (for example, Air Force Association,
sub. DR267; Veterans Support Centre and Belconnen RSL Sub-Branch, sub. DR229;
VVFA, sub DR215; War Widows’ Guild of Australia, sub. DR278). As noted earlier, it is
not possible to reduce the complexity of the scheme without affecting benefits, and the
change in benefits should not prevent the reform process.
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RECOMMENDATION 13.1 HARMONISE THE DRCA WITH THE MRCA

The Australian Government should harmonise the compensation available through the
Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (DRCA)
with that available through the Military Rehabilitation and Compensation Act 2004. This
should include harmonising the processes for assessing a permanent impairment,
incapacity and assessing the benefits for dependants, as well as the range of allowances
and supplements.

Existing recipients of DRCA permanent impairment compensation and benefits for
dependants should not have their permanent impairment entitlements recalculated.
Access to the Gold Card should not be extended to those eligible for benefits under the
DRCA.

13.4 The interface with military superannuation

Veterans who are both medically discharged from service and have a service-related
incapacity can receive two sources of income replacement compensation: incapacity
payments or above general rate pensions under the VEA, DRCA or MRCA, and invalidity
pensions through military superannuation arrangements. Under both the MRCA and DRCA,
incapacity payments are offset dollar-for-dollar against invalidity pensions. Often this can
result in the veteran losing most or all of their incapacity payment (box 13.9).

Veterans receiving a defined benefit superannuation pension or lump sum under the Defence
Force Retirements and Death Benefits Scheme (DFRDB) and the Military Superannuation
and Benefits Scheme (MSBS) can also be subject to the offsetting of this payment against
incapacity payments.

Box 13.9 A case study on superannuation offsetting

Using the example from box 13.3, Frank is a fully incapacitated veteran receiving an invalidity
pension of $52 800 (about $1015 each week). He was previously earning $60 000 annually in the
military.

If he was not receiving an invalidity pension, Frank would be entitled to an incapacity payment of
about $1294 per week for the first 45 weeks after discharge. This amount is reduced
dollar-for-dollar by his invalidity pension, such that Frank would receive a $279 each week
incapacity payment on top of his invalidity pension.

After 45 weeks, Frank’s incapacity payments would reduce to 75 per cent of his previous income
— $971 each week. As this is less than his invalidity pension, his incapacity payments would be
fully offset by the pension — he would not receive an incapacity payment.

It is important to note that the offsetting arrangements only apply to government-funded
superannuation arrangements. Invalidity insurance is provided free-of-charge to members of
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the military, in large part because members of the military are likely to find it difficult to
obtain cover at a reasonable cost under standard insurance arrangements (Robert 2015).
Offsetting arrangements are in place to prevent the Australian Government from paying two
sources of income replacement to the same person. If offsetting was not in place, a person
could receive income replacement far in excess of their previous income.

Offsetting arrangements should remain between government-funded superannuation and the
veteran compensation schemes.

FINDING 13.1

The principle of not providing two sources of income replacement to the same veteran
is sound. There is no case for changing the current offsetting arrangements between
government-funded superannuation payments and incapacity payments.

Superannuation arrangements add to the complexity of the system

Decisions about veteran compensation are made by DV A, while decisions about invalidity
pensions are made by the Commonwealth Superannuation Corporation (CSC). Several
participants commented on the complexity caused by these arrangements. For example:

« the interaction between superannuation and DV A payments can lead to administrative
failures, such as overpayments which are later recovered by DVA (with tax implications),
placing stress on the veteran and their family (RSL National Office, sub. 113; AVA,
sub. 81; DFWA, sub. 118)

« there can be inconsistencies between decisions made by CSC and DVA — for example,
Rod Thompson (sub. 116) highlighted a case where DVA decisions have differed from
those made by CSC

« uncertainty and delays in the invalidity assessment made by CSC can cause further
uncertainty and stress for veterans (DFWA, sub. 118)

» having Defence, DVA and CSC responsible for delivering services for veterans ‘creates
risk of confusion, gaps, overlaps and less accessible services’ (DoD, sub. 127, p. 4).

The complexities that can arise from the interaction of the superannuation system and the
veteran compensation system were also highlighted in a recent Commonwealth Ombudsman
report (box 13.10).

While DVA (sub. 125) noted that recent initiatives (including information sharing) between
itself and CSC have had positive outcomes, a system that relies on the goodwill and
information sharing between two agencies has the potential for communication breakdowns,
which can have significant implications for affected veterans.
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Box 13.10 2018 Commonwealth Ombudsman report — superannuation

In 2018, the Commonwealth Ombudsman released a report relating to ‘Mr A’, a veteran who
served from the 1970s until 1997 and between 2002 to 2007. Following his retirement in 2007,
Mr A transferred to reserve service.

Mr A was eligible for invalidity compensation under the Defence Force Retirement and Death
Benefits (DFRDB) scheme and received a lump sum payment and pension following his initial
discharge in 1997, and his retirement in 2007.

Mr A applied to the Department of Veterans’ Affairs (DVA) for incapacity payments in 2007. DVA
were advised by CSC of the DFRDB lump sum paid in 2007, but not the lump sum payment in
1997. Mr A began receiving incapacity payments in 2008, with offsetting applied for the 2007
DFRDB lump sum.

In 2013, CSC reported the 1997 DFRDB lump sum payment to DVA following a review of Mr A’s
entittements. In 2015, DVA sent Mr A a debt notice for over $50 000 — reflecting the amount that
Mr A had been overpaid as a result of offsetting not being applied for the 1997 lump sum.

Following a complaint to the Ombudsman, DVA advised that it had incorrectly applied offsetting.
At the time, current members of the defence force (including reservists) did not have offsetting
applied to DVA payments as a result of their superannuation payments (this was changed in
2013). As a result, DVA determined that Mr A was in fact owed an additional $500 000 in back
payments — with this new lump sum placing Mr A in the highest tax bracket and leading to a tax
liability of over $200 000.

Source: Commonwealth Ombudsman (2018).

Scope to better integrate the superannuation and compensation
systems

Several participants called for the responsibility of the assessment of invalidity pensions to
be taken from CSC and given to the body responsible for governing veteran compensation
(Robert Shortridge, sub. 76; DFWA, sub. 118; RSL Queensland, sub. 73). For example, the
DFWA stated that:

... there is a case for responsibility for military superannuation to be transferred to the [Minister
for Veterans’ Affairs] ... This would assist the addressing of the governance issue with an initial
focus on compensation, inefficiencies regarding medical administration, offsetting payment
problems and support timely sharing of information. (sub. 118, p. 29).

The Australian Government accepted a recommendation of the MRCA Review to explore
options to streamline the administration of veteran compensation and invalidity and death
pensions. It noted:

The legislative and administrative responsibilities of both ComSuper and DVA are unique and
complex and there are interactions between the benefits paid by both agencies. This
consideration, across government, provides the mechanism to scope opportunities for
streamlining the administration of superannuation and compensation invalidity and death
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benefits by aligning legislative definitions and consolidating service delivery. (Australian
Government 2011)

There has been some progress, although the administration of compensation and invalidity
pensions remains separated. A pilot program commenced at Holsworthy Barracks in 2017 to
introduce a single medical assessment for DVA, CSC and the Department of Defence. There
are also steps being taken to facilitate greater information sharing between DVA and CSC, and
amendments in 2017 sought to make it easier for CSC to obtain information from DVA.

In its post-draft submission, CSC highlighted a number of new initiatives to streamline the
interface between CSC, Defence and DVA. For instance, CSC now use medical assessments
conducted by Defence to make invalidity assessments, eliminating the need for an additional
medical assessment in most cases. Both DVA and CSC also have ongoing projects to
improve and automate information sharing between them. Finally, CSC have also moved to
a new claims administration platform that allows greater oversight and system flags (CSC,
sub. DR286). Collectively, these reforms have brought the time taken to process invalidity
benefits after point of discharge down to about four days. Pension benefits are available the
day after discharge in about 30 per cent of cases (CSC, sub. DR286, p. 2).

Nonetheless, the current arrangements of two agencies managing similar benefits for
veterans remains prone to errors and has potential for communication breakdowns. Many
veterans are receiving both payments — currently, over half of veterans receiving incapacity
payments had offsetting applied for superannuation (Commission estimates based on
unpublished DV A data) — and have to apply to both agencies for benefits.

The current system can lead to adverse outcomes for veterans. The potential for errors and
overpayments is a serious concern for veterans, as highlighted by the case of Mr A.

In the draft report, the Commission recommended the establishment of a single ‘front door’
for veterans’ income support, with consideration also given to the Veteran Services
Commission (VSC) administering invalidity pensions as well as the veteran support system.
Participants to this inquiry were mostly (but not universally) supportive of a single front door
and all recognised the need for greater simplicity (box 13.11).

The creation of a single front door would be beneficial to veterans who are eligible for both
invalidity pensions and veteran compensation would have immediate benefits. A single front
door for DVA and CSC veteran income support should aim to achieve at least four outcomes:

1. A single claims process — veterans wanting support from either agencies would only
have to submit a single initial claim (whether paper, electronic or oral).

2. Asingle set of procedures — veterans would only need to undertake a particular process
(including medical assessments) once.

3. A single point of contact — veterans have a single contact from whom they can seek
information about both invalidity pensions and the DVA-administered component of the
veteran support system.
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4. Asingle source of information — a single agency is able to give information and support,
regardless of which agency administers the process and payment of entitlements.

If these four outcomes were achieved, then it is not important which body administers a
particular part of the process. For example, DVA could handle the case coordination (and
information collection) for all claims but CSC could still process invalidity pension claims
after receiving the information (then relay the result back to DVA).

Having case managers within DV A coordinate claims between DVA and CSC is one method
of achieving a single front door. This would aid the flow of information between CSC and
DVA and the veteran client. The case coordinator would liaise between different assessors
and the client. Having DVA undertake this role places the responsibility with a body that
already has heavy contact with the veteran community.

Another method of better aligning the two systems would be allowing claims for CSC
invalidity pensions to be feature of DVA’s ‘MyService’ gateway. This would allow veterans
to submit (at least simple) claims for both CSC and DV A benefits through a single online
form. If this was supplemented with the above mentioned use of a single case coordinator
for both agencies, then the veteran would experience little difficulty from, or perhaps even
knowledge of, the use of two bodies to administer very similar benefits.

Following this, the question remains whether a single administrator of invalidity and
incapacity benefits is necessary. Further integration would have costs and problems. There
would be transitional costs with developing new information technology systems and
processes. There would also be governance issues — if DVA (or VSC) took over
responsibility for invalidity pensions it would be responsible to the Military Rehabilitation
and Compensation Commission for part of its operations, and to CSC for another. Finally,
there may be issues in having the administration of invalidity pensions separate from the
administration of the other parts of military superannuation. This is particularly the case for
the older military superannuation schemes, where the line between invalidity pensions and
defined benefits superannuation is blurred. The distinction is much clearer in the ADF Super
arrangements.

The Commission does not consider these issues to be insurmountable. As shown in
box 13.11, veterans and veteran organisations are largely supportive of moving to
administration of all veteran income support by a single agency. Further, many of the
transition issues experienced by moving administration of invalidity pensions into the VSC
are likely to be experienced by the establishment of the VSC itself and so the additional
transitional issues may be minor.
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Box 13.11  What participants’ said about streamlining the administration

Legacy Australia supported the recommendation:

Once a veteran’s disability is accepted by either the DVA or Commonwealth Superannuation Corporation
(CSC), a veteran should not be expected to prove this disability again. This would require some
collaboration between the DVA and CSC. (sub. DR220, p. 13)

The Vietnam Veterans’ Federation of Australia Inc also agreed if the establishment of a Veteran
Services Commission:

... is not accepted by Government the administration of CSC invalidity pension should become a DVA
responsibility. This would effectively bring all veteran compensation and invalidity pensions under one
Minister. (sub. DR215, p. 31)

The Air Force Association only agreed with some aspects of the proposal:

Streamlining the administration of superannuation invalidity pensions and veteran compensation as
suggested in Recommendation 12.2 is endorsed but not their administration by a VSC.
(sub. DR267, p. 9)

The Defence Force Welfare Association suggested establishing a permanent agency within DVA
to oversee:

¢ incremental development of interworking and information sharing requirements among Defence, DVA
and CSC

e the establishment, maintenance and on-going management of data dictionaries to facilitate the
exchange of information among [information technology] systems

e gathering of data and development of measures to assess efficiency and effectiveness.
(sub. DR299, p. 27)

RSL Queensland disagreed with a single front door.

Although RSL Queensland agrees that closer sharing of information between DVA and CSC will benefit
veterans in processing any claims for invalidity benefits under CSC, we cannot see how DVA should be
given carriage of processing CSC Invalidity Benefits. The business of CSC is superannuation insurance,
while the business of DVA is the provision of Military Rehabilitation and Compensation. While the two do
share medical similarities, they are exclusively different in their assessment and legislative oversight.
(sub. DR256, p. 29)

Brad Campbell agreed on the condition that an adequate retirement income is provided.

| see there’s merit in it, as long as there is a mechanism within the total compensation package for you
to be compensated for your loss of ability to earn superannuation as well. No one joins the military
expecting to hit retirement age living in poverty. So if | had served my 40 years, 45 years out in the Army,
| would have had a reasonable standard of retirement. Because my employment was cut short by some
30 years, | now have no — I'm in receipt of my super, but this is only increasing at the rate of CPI.
(trans., p. 1087)

The Australian Commando Association believes a single front door would be impractical:

The creation of the PC recommendation of a ‘Single Door’, whilst understandable for a single point
access of both Compensation and Superannuation for exiting ADF Members, may not be practicable in
its application, as a result of the differing Legislative and Criterion requirements of both compensation
and superannuation. (sub. DR298, p. 6)

Brian McKenzie agreed on the condition that DVA be the body who is the front door:

Consideration should be given to moving assessment of disability claims under DVA and the CSC to a
single authority, in this case DVA would be preferred. In any event, a single medical assessment process
should be implemented, and any compensation provided by one agency. This should alleviate some of
the difficulties associated with offsetting payments. (sub. DR275, p. 8)
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That said, if the single front door is working well, a single administration may offer minimal
benefits. Once a single front door has been created, policymakers should consider whether
there is a case for administration of both invalidity pensions by DVA (or VSC). If the single
front door solves most of the interface issues faced by veterans, then administration by a
single body would likely be of little additional benefit. In addition, the ‘change management’
reforms already underway in both DVA and CSC may reduce some of the issues that stem
from the separation of the two agencies.

Nonetheless, if, following the creation of a single front door and the other reforms underway,
there is still significant miscommunication between CSC and DVA and confusion for
claimants, then single administration may be necessary.

If invalidity pensions were to be moved into the agency administrating veteran
compensation, the best time for this to occur would be during the rollout of the VSC and so
should occur no later than 2025 if the Commission’s preferred timeline for governance
reforms is followed. The rollout of the single front door would serve as an intermediate step
before complete integration of the two systems and should be pursued immediately.

What are the necessary legislative changes?

There will need to be legislative amendments to give DV to collect information relating
to claims for CSC benefits and to liaise with CSC about these claims. One way to do this
is to give DV A a ‘delegation’ similar to the delegation under section 73B of the SRCA that
allowed DVA to process Defence Force SRCA claims between 1999 and 2004. This
section states:

Comcare may, in writing, delegate to an officer of, or a person employed by, the Commonwealth
or a Commonwealth authority all or any of Comcare’s functions and powers. (S. 73B, SRCA)

Section 36 of the Governance of Australian Government Superannuation Schemes Act 2011,
which determines CSC’s powers and functions — has a similar function to section 73B of
the SRCA. This section states:

CSC may, by writing, delegate to: ... an [Australian Public Service] employee in the Department
or in the Department responsible for the administration of the Defence Act 1903 or ... a member
of the Australian Defence Force ...

This section may need to be amended to give CSC the power to delegate authority to the
DVA (or VSC). This should give the DVA (or VSC) the necessary legal powers to work
with CSC towards the creation of a single front door into veteran income replacement.
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RECOMMENDATION 13.2 SIMPLIFY THE ADMINISTRATION OF INVALIDITY PENSIONS

The Department of Veterans’ Affairs (DVA) should work closely with the Commonwealth
Superannuation Corporation (CSC) to streamline the administration of superannuation
invalidity pensions, including by:

« moving to a single ‘front door’ for invalidity pensions and veteran compensation

e moving to a single medical assessment process for invalidity pensions and veteran
compensation

« developing information technology systems to facilitate more automatic sharing of
information between DVA and CSC.

To give DVA the necessary legal authority to participate in a single ‘front door’, the
Australian Government should amend section 36 of the Governance of Australian
Government Superannuation Schemes Act 2011 to allow the CSC to delegate authority
to DVA (or the Veteran Services Commission (VSC)).

These reforms should be undertaken immediately and incorporated into the operational
design of the VSC.

If by 2025 the interface between the VSC and CSC has not improved significantly, the
VSC should be given the function of processing claims and administering payments for
superannuation invalidity pensions under the Defence Forces Retirement Benefits Act
1948, the Military Superannuation and Benefits Act 1991 and the Australian Defence
Force Cover Act 2015.

ADF Cover may not incentivise work

All three military superannuation schemes provide a proportion of the veteran’s previous
military earnings (at point of discharge) based on the level of incapacity for civilian work
and the age at which they joined the military (except DFRDB which takes account of the
former but not the latter). If individuals on the highest level of pension (‘Class A’) begin
working and earning a significant proportion of their previous income, CSC may opt to
review their incapacity payment and result in the individual receiving a lower rate of pension.
In these circumstances, a veteran returning to work could end up significantly worse-off
financially, as a result of their decision to work. The potential detriment to their earnings
reduces the incentive of an individual to return to work if their level of incapacity becomes
lower after being granted an invalidity pension.

Similar income replacement payments through workers’ compensation and the MRCA
gradually taper-off as an individual’s earnings grow to encourage return to Work.

If an individual under the three superannuation schemes returns to work, they may lose (or
reduce) not only their current invalidity pension, but also the prospect of receiving this
pension for life. They accumulate no superannuation entitlements for the time they were on
invalidity pensions. As the invalidity pensions are paid into retirement, the detriment to their
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retirement income from losing their invalidity pension may not be worth returning to work
(even if their income increases in the short term).

Moreover, invalidity assessments under military superannuation are based on a static
assessment of the kinds of civilian employment a veteran could undertake with their current
experience, qualifications and skills. These assessments also make no allowance for the
likelihood or even the possibility that the veteran could retrain or reskill. Such a passive
approach to disability goes against the Commission’s proposed principles for veteran support
(recommendation 4.1) — ability not disability — and ultimately undermines the wellbeing
of the veterans themselves. As discussed above, return to work has numerous wellbeing
benefits and disincentivising a return to work is ultimately detrimental to veterans.

As one participant put it:

It is just money there for pensioning, and the main aim when a person’s got a class A is to stay
on class A, and if you’re on class B, to stay on class B, and don’t let them know that you’re going
to be working or capable of work, because you’ll lose everything, and that’s a bit of a cynical
attitude, but it’s what the legislation encourages. (John Lowis, trans., p. 1152)

A potential way to deal with these issues would be to expand access to incapacity payments
(under MRCA) to medically discharged veterans and abolish invalidity pensions through
military superannuation. These payments have better incentives to return to work, while still
providing the veteran a significant proportion of their income.

A common argument against such a change is that incapacity payments and invalidity
pensions have different purposes — one is compensation, while the other is superannuation
insurance. However, this does not mean that the payments cannot have similar structures.

This may be the case, but in the case of ADF members, the line between the two is heavily
blurred. Unlike civilian schemes, military superannuation insurance is provided free of
charge, as a government benefit. Both are provided as a form of income replacement. Given
that the group of people receiving the benefits heavily overlap, and that the benefits are
offset, alignment between the payments would appear to be warranted.

Previous reviews of both veteran compensation and military superannuation have
recommended greater integration between the military superannuation and veteran
compensation system. The 2011 Review of the MRCA stated:

It is questionable why there are two legislative arrangements and two Australian Government
agencies to administer unique invalidity benefits for former ADF members ...

The complexity of a former member receiving military superannuation benefits in full for life
and top-up benefits from the [Military Rehabilitation and Compensation Commission] until age
65 under a rehabilitation regime would be reduced if the legislation was more integrated and a
single agency held responsible. (Campbell 2011b, p. 171)

The 2007 Podger Review of Military Superannuation noted that there would be benefits in
building upon the incapacity arrangements under the MRCA for superannuation invalidity
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insurance. Conditions for which liability is accepted by DVA should be compensated by
incapacity payments only, with a reduced version of incapacity payments available for
non-liability impairments (Podger, Knox and Roberts 2007).

However, such a change would only be desirable under the ADF Cover arrangements.
Changes to the MSBS and the DFRDB would affect the accrued rights of veterans, and could
make veterans worse off. ADF Cover has only been operating since 2016 and so members
have few accrued rights under the scheme.

The effect on veterans is complex

Estimating the effect of this reform on the value of compensation received by veterans is
complex.

Once incapacity payments have stepped down to 75 per cent, class A invalidity pensions will
generally be more generous for veterans who joined the military at a young age (those under
26 years old, based on the Commission’s back of the envelope calculations (box 13.12)).
However, this is complicated by the different approaches to indexation — military wages
have generally increased at a faster rate than CPI (which invalidity pensions are indexed at).
For example, although initially a veteran who was injured at the age of 18 years old would
receive 92.4 per cent income replacement, with indexation this proportion of income
replacement would fall to as low as 59 per cent (based on assumed growth in ADF wages).
However, incapacity payments would provide a constant 75 per cent of their income over
their working age (figure 13.5).
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Box 13.12 Income replacement by ADF Cover invalidity pensions

Under ADF Cover, invalidity pensions consist of two components:

1. A lifelong (unless reviewed) pension = (60 — Members' age in years at invaldity exit) X
[2.2% for Class A, 1.1% for Class B] X Superannuation salary at exit, plus

2. A temporary top-pension payable to age 60 = Completed years of service at exit X
[2.2% for Class A, 1.1% for Class B] X Superannuation salary at exit (sections 4, 16 and 17 of
the Australian Defence Force Cover Act 2015).

For those under the age of 60, the pension amount can be calculated as

= (60 — Age at which the member joined the ADF) x 2.2% [for Class A,1.1% for Class B]
X Superannuation salary at exit

This means that the pension replaces a higher proportion of the members salary for those who
joined the military earlier in life. It could theoretically replace as much as 92.4 per cent of the
members income for those who are classified as ‘Class A’ and joined the ADF at age 18. However,
as shown by the figure below, this would be eroded over time due to indexation.

Incapacity payments, by contrast, replace 100 per cent of the gap between previous military
earnings and actual earnings for the first 45 weeks of receiving them followed by a ‘step down’
after which members receive 75 per cent of the gap (chapter 14).

The Commission’s calculations show that a medically member under the age of 60, who is
completely unable to work, would be better off receiving incapacity payments in lieu of Class A
invalidity pensions depending under particular circumstances. This is the case some of those
members depending on combination of the age at which they joined the ADF and the age at which
they were injured and it would also be the case for anyone who joined after the age of 26 would
always be better-off on incapacity payments.

Differences in (initial) income replacement by payment
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Figure 13.5 Proportion of income replacement by veteran age?2
Incapacity payments and invalidity pensions (Class A)

100
90
80
g
g 10
oy
2_ 60
o.—‘
g%
S¢ 50
£3
[= 1
S~ 40
f =4
S
5 30
y
=20

10

0
18 20 22 24 26 28 30 32 34 36 38 40 42 44 46 48 50 52 54 o6 58 60 62 64

Age of veteran (years)

Incapacity payments Invaldity pensions (Class A)

& The proportion of a veteran’s income (indexing to general ADF pay increases) replaced by a particular
payment over their lifetime.

Source: Commission calculations based on legislative rules.

Incapacity payments are also paid until age 65, while the invalidity pension top-up payment
ceases at age 60. While the base invalidity pension is paid for life, the Commission’s
recommendation on paying superannuation contributions to people on incapacity payments
would compensate for this (recommendation 14.6).

All told, this means that:

« Class A veterans who join the military early (before age 26) would be better off on
invalidity pensions early in life, before switching to incapacity payments later in life

« Vveterans who join the military when they are older than 26 years would be better off on
incapacity payments.

The amount of financial detriment, however, is likely to be modest. In addition, it assumes
that the veteran does not attempt to return to work. Where veterans do attempt to return to
work, incapacity payments are likely to be much better for the veteran, as their incapacity
payment would be gradually reduced, rather than the veteran facing the large step downto a
Class B or Class C pension. This also provides incentives for veterans to return to work,
which, as noted earlier, is good for their wellbeing. Moving to invalidity payments is also
more consistent with a wellbeing-focused approach to the compensation system.

622 ABETTERWAY TO SUPPORT VETERANS



Finally, there are also benefits in terms of simplification. Putting medically discharged
veterans (who joined the ADF post 2016) would mean that veterans only need to access one
form of income replacement, rather than the current two, and it would remove the need for
offsetting. Veterans would be able to access incapacity payments sooner, as those who are
medically discharged would not need to establish liability to receive incapacity payments.

Benefits for dependants

Other complications arise from the other aspects of ADF Cover. This scheme also provides
lump-sum payments to dependants of veterans who die during the course of military service
and reversionary pensions to dependants of deceased veterans who were in receipt of
invalidity pensions (these are paid at a rate equal to two thirds of the invalidity pensions).
These benefits create inequities within the system; spouses of veterans who die during and
as a result of service receive more compensation than spouses of veterans who die as a result
of, but not during service (say for example, as a result of cancer that manifests years after
service).

Correcting this inequity would require either extending eligibility for death compensation
through military superannuation to those who would only otherwise receive death
compensation from DVA, or removing this death compensation through superannuation
altogether. The Commission does not see sufficient justification for either of these reforms
at this stage.

The reversionary pensions are a source of complication in abolishing invalidity pensions
under ADF Cover. Spouses of veterans who were receiving invalidity pensions receive a
benefit that is not available to spouses of veterans who were receiving incapacity payments,
but there is no clear rationale why one group of dependants should get the benefit while the
other does not.

That said, the Commission does not see sufficient justification in either abolishing these
pensions or extending them to DVA clients receiving incapacity payments. So if medically
discharged veterans were to receive incapacity payments in lieu of invalidity pensions, then
the dependants of this group of veterans should also receive reversionary pensions if the
veteran dies. These should be equal to two thirds of the incapacity payment the veteran was
receiving and, like incapacity payments, should also include a superannuation contribution.
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RECOMMENDATION 13.3 REPLACE INVALIDITY PENSIONS WITH INCAPACITY PAYMENTS

The Australian Government should close off access to invalidity pensions under the
Australian Defence Force Cover Act 2015 (ADF Cover Act) for new applicants (existing
recipients would not be affected). Medically discharged veterans (who joined on or after
1 January 2016) should have access to incapacity payments under the Military
Rehabilitation and Compensation Act 2004 if the condition leading to their medical
discharge caused their incapacity.

The death benefits for dependants under ADF Cover should remain the same but the
Australian Government should amend the eligibility for reversionary pensions so that
dependants of medically discharged veterans who were in receipt of incapacity
payments are now also eligible for a reversionary incapacity payment.

These reforms would not affect current recipients of invalidity pensions.

Rehabilitation
Military superannuation currently lacks support for rehabilitation

Getting access to rehabilitation as soon as possible is a critical component to maximising the
chances of a successful recovery and return to work following injury (chapter 6). Because
rehabilitation can reduce dependency on benefits, early intervention is also important for
ensuring value for taxpayers’ money.

Currently, veterans applying for invalidity benefits through military superannuation are not
required to undertake any form of rehabilitation before being granted pensions (which in
many cases they receive for the rest of their lives). The effects of this are twofold:

« Veterans not eligible for DVA benefits (because their impairment is not service caused)
are likely to ‘fall through the cracks’ and not access rehabilitation at all

« Vveterans who might later obtain rehabilitation through DVA (by being eligible for both
DVA and CSC benefits) may face delays in accessing rehabilitation. A medically
discharged veteran must apply separately for CSC benefits — which takes on average 4
days after the member has been discharged to process — and apply for liability from
DVA — which takes on average 107 days — before they can access rehabilitation (CSC,
sub. DR286, p. 2; DVA 2017f, p. 61). The Commission is also recommending changes
to the coordination of rehabilitation after discharge (chapter 6.)

Overall, this is likely to inhibit the ability of veterans to return to work — about 30 per cent
of recent claimants are in receipt of a Class B invalidity pension and so considered to be
capable of returning to civilian work (AGA 2018b, p. 24). Veterans who are granted Class
A invalidity pensions might be able to return to work with suitable rehabilitation.

The lack of rehabilitation in military superannuation was criticised in several previous
reviews. For example, the Podger review recommended that a new superannuation scheme
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be created — this was prior to the introduction of ADF Super — under which invalidity
payments could only be obtained after receiving appropriate rehabilitation:

The Review Team considers ... that a stronger rehabilitation approach should be introduced, for
the benefit of members as well as Defence, and that superannuation arrangements should draw
on the experience and expertise developed by the Department of Veterans’ Affairs in managing
the MRCA. (Podger, Knox and Roberts 2007, p. 65)

The Campbell review of the MRCA also criticised the lack of rehabilitation in
superannuation:

While this Review has not examined the superannuation legislation or operations in any depth,
there does appear to be a fundamental gap, in that there is no rehabilitation component after
discharge from the ADF. The invalidity benefit level increases with higher incapacity levels.
There is little incentive for improving the quality of life through participation in the workforce.
(Campbell 2011b, p. 171)

Some participants to this inquiry also highlighted the lack of rehabilitation as being
problematic:

If veteran ‘wellbeing’ is a key objective, then the lack of a rehabilitation element in CSC
Invalidity Benefits and the clear financial incentives of the CSC system to stay an Invalid, should
be acknowledged and addressed. (DFWA, sub. DR299, p. 6)

Rehabilitation would benefit veterans and the wider community

An important benefit of rehabilitation is that it increases a veteran’s chances of obtaining
employment. And employment has been found to enhance individual health and wellbeing
through a number of mechanisms including: greater income, a sense of community and
social inclusion, a sense of purpose, and contribution to society. Early access to rehabilitation
is particularly important because chances of returning to work rapidly fall as the length of
the employment absence increases (Australasian Faculty of Occupational & Environmental
Medicine 2011, p. 12).

The rehabilitation programs offered by DVA would also aid veterans with the medical and
psychosocial aspects of their injuries and illnesses. This would be of benefit to those who
currently have no or late access to rehabilitation, and may help them adjust better to life in
the civilian world.

Providing rehabilitation for medically discharged veterans may also reduce the cost of
support. As noted in chapter 3, the Australian Government Actuary estimated the cost of
providing ADF Cover to its beneficiaries was approximately 21 per cent of their base salary
(or about 18 per cent of ADF payroll) (AGA 2018b, p. 41; chapter 3). If the entire ADF were
to receive this cover — in reality most serving members are under MSBS or DFRDB hose
insurance costs are hard to delineate from the retirement costs, this would make the liability
associated with granting invalidity pensions approximately $1 billion each year. The
Commission estimates (based on unpublished DVA data) that DVA rehabilitation costs
about $8380 for each individual — though the cost for each person ranges from about $20
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to nearly $363 500. If all of the 1581 applicants? for invalidity pensioners were given access
to rehabilitation, this would cost about $13 million each year — or less than 2 per cent of the
notional annual liability associated with invalidity pensions. So even a modest increase in
return to work rates for those receiving invalidity pensions could yield significant savings.

Rehabilitation is a common feature of ‘temporary incapacity’ insurance (and less commonly
a feature of °‘total and permanent disability’ (TPD) insurance) provided through
superannuation (box 13.13). This provision of insurance is intended to promote return to
work and reduce the costs of the insurance to members. That said, ‘temporary disability’ is
not the same as partial (but potentially) permanent incapacity, which is the status of Class B
invalidity pensioners; however, rehabilitation may still be beneficial. CSC — as is common
in TPD insurance — assesses the level of incapacity with regard to:

« his or her vocational, trade and professional skills, qualifications and experience

« and the kinds of civil employment that a person with those skills, qualifications and
experience might reasonably undertake

« the degree to which the physical or mental impairment that is the basis of his or her medical
discharge has diminished his or her capacity to undertake those kinds of civil employment.
(section 18, ADF Cover Act).3

Such an assessment depends heavily on the current skills, qualifications and experience of
the individual and, for those with low levels of physical or mental impairment, there is
potential to significantly reduce the assessed degree of incapacity through reskilling and
vocational rehabilitation.

Rehabilitation is also a feature of the legacy Australian Public Service superannuation
schemes which also offer pensions for both partial and full incapacity.

Finally, the current system of having rehabilitation only for DVA benefits and not for
military superannuation might create the incentive to seek only the superannuation benefits.
Although about half of veterans receiving incapacity payments also receive invalidity
pensions, it cannot be determined how many veterans are be eligible for both but have chosen
to only apply for superannuation pensions (Commission estimates based on unpublished
DVA data). Given the payments are offset, it is possible there are many veterans only seeking
one of the benefits despite being eligible for both. Therefore, any disincentive to engage with
DVA rehabilitation created by the lack of rehabilitation within superannuation could affect
a significant proportion of veterans.

2 There were 41 applicants under ADF Cover, 1523 under MSBS and 58 under DFRDB (CSC nd, pp. 70,77, 81).
3 Similar provisions are contained in the DFRDB and MSBS Acts.
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Box 13.13  Rehabilitation in civilian superannuation insurance

The Commission looked at the insurance policies in Australia’s ten largest superannuation funds
to determine how often rehabilitation is used. Both temporary income protection (IP) — which
replaces a portion of the claimant’s income if they are temporarily unable to work due to injury or
illness — and total and permanent disability (TPD) insurance were covered.

Across the IP polices of the ten superannuation funds, every single one at least offered
rehabilitation. Four the ten funds’ TPD policies also offered rehabilitation. In at least one case, the
rehabilitation could also include retraining or reskilling.

Of the ten largest superannuation schemes, the insurance arrangements that most closely
resembled the military schemes was the Commonwealth Superannuation Scheme (CSS). In this
defined benefit scheme, lifelong invalidity (or partial invalidity) pensions are paid to claimants
following an injury or iliness that prevents them from working (or limits how many hours they can
work). However, unlike the military schemes, CSS can require claimants in the public service
schemes to undertake rehabilitation.

Sources: AMP (2017, p. 43); AustralianSuper (2018, pp. 23-25); BT Insurance (2018, pp. 16, 53); Colonial
First State (2018, p. 23); CSC (2018b, p. 28, 2018c, p. 23); First State Super (2018), MLC Limited (2017,
p. 70); QSuper (2018, pp. 16-17, 27); UniSuper (2018, p. 24).

Who should get rehabilitation?

Rehabilitation is of most benefit to those with the greatest chance of returning to work, and
with the most time left in their career (as the lifetime benefit is higher). Given this, the
Commission considers that those under the DFRDB — who joined the ADF no later than
1991 and hence are at least 45 years old — will not receive sufficient benefit to justify
making rehabilitation compulsory. However, rehabilitation services should still be offered
to those under this scheme.

Determining if those under MSBS and ADF Cover should be required to attend rehabilitation
is more difficult. On the one hand, most of those under these schemes would be young
enough to benefit from the use of rehabilitation. And making the rehabilitation compulsory
would align with the approach under the MRCA and DRCA, which would further align the
superannuation and compensation systems.

On the other hand, rehabilitation tends to not be compulsory for those in civilian
superannuation (with the exception of the public service superannuation schemes, box 13.13).
That said, the sums of money involved in civilian superannuation tend to be much lower than
in the military context — a typical lump-sum payment is between $100 000-200 000, which
is a few years’ worth of a typical Class A invalidity pension. With smaller sums of money
involved, there is a strong incentive for recipients to maximise their capacity to work, given
that they will earn more through working than remaining on their insurance. This is not the
case in the veterans’ schemes, and the Commission has heard from participants that the current
payment structures cause strong disincentives to rehabilitate and return to work.

Some of those under MSBS may perceive the requirement to attend rehabilitation as a
dilution of their accrued rights (to receive invalidity pensions if they are incapacitated). The
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Commission disagrees. Invalidity pensions would still be available for those that are
incapacitated; however, now there would be fewer veterans who are incapacitated over the
long term because of the provision of rehabilitation. The Commission does not accept that
decreasing the degree of incapacity among veterans is a diminution of their accrued rights
to receive support any more than preventing injury and illness is a diminution of a veteran’s
right to receive compensation.

On balance, it seems reasonable for MSBS invalidity pension claimants — which jointly
cover all veterans who joined the military after 1991 and before 2016 — to have a
compulsory rehabilitation component. These veterans are younger and more likely to benefit
from rehabilitation and they may also have better labour market prospects relative to older
veterans. The approach taken should be similar to that under the MRCA where DVA can
require the veteran to undertake an assessment as to the appropriateness of rehabilitation and
then, if DVA determine it would be beneficial, require the veteran to attend that
rehabilitation.

Who should administer the rehabilitation?

There are numerous options for who could administer a rehabilitation program to invalidity
pension claimants and what this program should look like. CSC, who currently tender for
rehabilitation services for public servants, are one option. However, veterans are likely to
have differing needs from public servants and so would be best served by a dedicated
rehabilitation program. DV A provides rehabilitation under all three Acts, with the MRCA
program being the most holistic.

Of the options available, the rehabilitation program under the MRCA seems the best suited
to enhancing the wellbeing of medically discharged veterans. This program covers
vocational, medical and psychosocial rehabilitation, while most civilian schemes generally
only concentrate on the vocational aspects. There are also likely to be economies of scale in
having DV A administer rehabilitation for both those under the compensation Acts and those
under the military superannuation Acts. Having DVA, and then VVSC, provide rehabilitation
would also align with having a single ‘front door’ approach to aiding injured and ill veterans.

There is little reason why a rehabilitation program cannot be added to military
superannuation as soon as a single front door is created.

How would the process work?

Medically discharged veterans would submit a claim to CSC for invalidity pensions who
would then assess the veteran’s level of incapacity and classify them as Class A, B or C. If
the veteran is classified as A or B, CSC would send them to DVA who, if it was deemed
appropriate, would design a rehabilitation plan and find a provider — the veteran would be
able to attend rehabilitation regardless of whether their condition is service-related. CSC
would then pay the veteran either a Class A or B pension depending upon both their initial
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incapacity classification of the veteran and the degree to which attending rehabilitation
would interfere with their ability to work (due to time constraints etc). Following the
completion of rehabilitation, CSC would then assess whether the degree of incapacity has
changed and reclassify the veteran accordingly.

For those who believe their condition is also service-related, DVA should, while the veteran
IS being assessed or undertaking rehabilitation, be assessing whether they are liable for the
condition and hence have a healthcare card ready for the veteran by the time they complete
rehabilitation.

What legislative amendments are needed?

The above recommendations would require at least the following three sections to be
amended:

o section43 of the MRCA — to allow medically discharged veterans to receive
rehabilitation from DVA

« section 25 of the MSBS Rules — to make it compulsory for MSBS invalidity pension
claimants to attend rehabilitation (if CSC or DVA deem it appropriate) and suspend
pensions if the veteran refuses without reasonable ground

« division 2 of part 3 of the MSBS Rules — to allow CSC (or its delegates) to grant interim
Class A invalidity pensions to those who have been recommended to attend a
rehabilitation program through DVA. This section would also need to be amended to
allow the CSC to delay completing an assessment of a veteran’s incapacity until after the
veteran has completed rehabilitation.
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RECOMMENDATION 13.4 REHABILITATION FOR INVALIDITY PAYMENT RECIPIENTS

The Australian Government should amend the provisions for invalidity pensions under
the Military Superannuation and Benefits Act 1991 to include a requirement for veterans
to, if deemed appropriate after an assessment of the veteran, attend rehabilitation to
obtain invalidity pensions. This would align with the approach taken to incapacity
payments under the Military Rehabilitation and Compensation Act 2004 (MRCA).
Invalidity pensions should be made available during the rehabilitation process.

This would not affect those who are already receiving invalidity pensions.

Optional rehabilitation should also be offered to those claiming for invalidity pensions
under the Defence Force Retirement and Death Benefits Act 1973.

The rehabilitation services should be administered by the Department of Veterans’
Affairs (and then the Veteran Services Commission) as part of the rehabilitation that is
offered to those under the Safety, Rehabilitation and Compensation (Defence-related
Claims) Act 1988 and the MRCA.

Other issues

Participants to this inquiry raised a number of other concerns about the design,
implementation and administration of military superannuation (beyond just the interface
with DVA):

despite being reviewable, invalidity pensions are treated as permanent sources of income
for the purposes of family law (David Campbell, trans., pp. 1063-7)

the taxation of invalidity pensions may have changed retrospectively other similar
payments (Australian Veterans’ Alliance, sub. 81, attach., pp. 13-4)

the indexation of DFRDB invalidity pensions may not have been adequate to maintain
the purchasing power of these benefits (DFWA 2013)

there may have been misinformation in the offer of converting periodic retirement
payments into lump sums under DFRDB — this has now been referred to a
Commonwealth Ombudsman inquiry (Commonwealth Ombudsman 2019a)

issues with administration of invalidity pensions by CSC (Australian Veterans’ Alliance,
sub. 81 attach., pp. 18-9).

More fundamentally, the Commission is concerned that the current insurance arrangements
through military superannuation may not be the best form of remuneration for contemporary
ADF personnel.

When military superannuation for the ADF first began in 1948 (with the Defence Force
Death and Retirement Benefits scheme), its insurance arrangements were probably
appropriate for the circumstances. At this time, war pensions were not available for those
injured in peacetime service, and Commonwealth workers’ compensation was probably not
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adequate for the unique circumstances of military service. Indeed, in the absence of the
invalidity pensions, many peacetime veterans would have been reliant on mainstream
welfare or private charity due to the risks inherent in Defence service.

However, now that DVA offers beneficial military compensation suited to the unique risks
of military service, it is unclear whether the insurance arrangements offered through military
superannuation are needed. The cost of these arrangements is now at least 18 per cent of
military wages in gross terms. While much of this offsets similar DV A benefits, the net cost
is still likely to be significant. It is worth considering whether many serving members, if
given the option, would opt out of coverage by invalidity pensions in return for a, potentially
substantial, boost to their pay.

At this point, the Commission is not calling for a broader reconsideration of the insurance
arrangements offered through military superannuation. However, further reviews and
reforms of military remuneration arrangements should consider whether serving personnel
might prefer lower invalidity pensions as a trade-off for better pay and conditions.
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14 Compensation for an impairment

Key points

e There are several changes that could be made to permanent impairment payments under the
Military Rehabilitation and Compensation Act 2004 (MRCA) that would simplify the payments,
and improve access and equity.

— Moving to a single rate of permanent impairment compensation across warlike and
non-warlike, and peacetime impairments would increase equity between veterans and
reduce the complexity of the system. A transition path is needed to ensure that veterans
who have already lodged claims are not disadvantaged.

— While interim compensation payments have reduced concerns about the requirement that
impairments are permanent and stable before compensation is paid, the provisions could
be improved by limiting the length of time an impairment is considered unstable. Because
interim compensation payments are ‘interim’, they should only be given as periodic
payments, and on the basis that they could be reduced (or increased) if the impairment
stabilises at a level lower (or higher) than what was expected.

— There is little rationale for additional permanent impairment payments for having eligible
young people and the payments add complexity and create inequities between veterans.
They should be removed and replaced with an across the board increase in compensation
for severely impaired veterans.

¢ Incapacity payments under the MRCA are generally consistent with those under other workers’
compensation schemes. The Safety, Rehabilitation and Compensation (Defence-related
Claims) Act 1988 should adopt the MRCA incapacity payments.

— There is a case for some veterans to receive superannuation contributions as part of their
incapacity payments, to ensure that these veterans are not disadvantaged in retirement.
This provision should replace the remuneration loading which lacks a good rationale.

e« The option to take the special rate disability pension under the MRCA is counter to its
rehabilitation focus — it provides little incentive for veterans to rehabilitate and return to work.
It is also rarely used. The option of taking this pension under the MRCA should be removed.

e The rationale for providing benefits to widows of veterans whose death was not related to
service (if the veteran had a threshold number of impairment points before their death) is
guestionable. Eligibility should be removed from the MRCA, and not expanded to other groups
under the Veterans’ Entitlements Act 1986 (VEA).

e The funeral allowance available under the VEA should be aligned with the MRCA funeral
allowance for veterans whose dependants would receive a funeral allowance under the
MRCA.

As a way to simplify the current complex legislative arrangements for veteran support, the
Commission recommends that the compensation aspects of the Safety, Rehabilitation and
Compensation (Defence-related Claims) Act 1988 (DRCA) be aligned with the Military
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Rehabilitation and Compensation Act 2004 (MRCA) (chapter 13). In this context, this
chapter looks at some of the more detailed issues that participants raised about the MRCA
in the areas of permanent impairment payments (section 14.1), incapacity payments
(section 14.2) and benefits for dependants (section 14.3). The chapter also considers issues
raised about the Veterans’ Entitlements Act 1986 (VEA).

14.1 Impairment compensation

Veterans under the MRCA can receive permanent impairment payments to compensate them
for the pain and suffering associated with a service-related impairment (chapter 13). This
section addresses several issues about permanent impairment payments.

Different rates of compensation in the MRCA

Veterans eligible for permanent impairment compensation under the MRCA can receive a
different rate of compensation depending on whether their impairment was suffered during
operational (warlike or non-warlike), or peacetime service (figure 13.2). The rates for warlike
and non-warlike service are about 80 per cent higher than those for peacetime service, up to
50 impairment points, and the difference narrows to zero per cent at 80 impairment points. At
its largest point, the difference can be over $100 000 in lump-sum terms.

This difference is a result of the way permanent impairment compensation is estimated in
the Guide to Determining Impairment and Compensation (GARP-M).

o Table 23.1 of the Guide specifies a set of compensation factors that apply to veterans
with operational service.

« Table 23.2 specifies a different set of compensation factors for those with peacetime
service (MRCC 2016).

« Section 67 of the MRCA requires that the guide specify different methods of
compensation for these groups.

As discussed in chapter 4, the reason for the different rates of compensation is that
operational service is more demanding and risky, and veterans injured in such service should
be granted special compensation. For example, the 2011 MRCA Review stated that:

The retention of higher compensation payments for operational service is in recognition of those
who are intentionally exposed to harm from belligerent enemy or dissident elements. This policy
objective is as relevant today as it was following the Second World War. (Campbell 2011b, p. 73)

At least in part, the different rates for warlike and non-warlike, and peacetime service reflect
the historical genesis of the MRCA — that it was an amalgamation of the VEA and the
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DRCA. The different rates of compensation between these two Acts form the basis of the
compensation in the MRCA. The explanatory memorandum for the MRCA stated that:

The outcomes in terms of compensation for those whose injury or disease results from warlike
or non-warlike service and is up to 50 impairment points will approximate those under the VEA.
For peacetime service the results will approximate those under the SRCA [Safety, Rehabilitation
and Compensation Act 1988]. (Vale 2003, p. 35)

That said, it is not clear why the same impairment should be treated differently depending
on where the impairment was suffered. The current approach to compensation raises
questions about why a compensation differential is justified at low levels of impairment, but
not at 80 impairment points and above (Campbell 2011b). The different rates of
compensation also:

« add to the complexity of the system

e require veterans to demonstrate whether their injury was suffered as a result of
operational service or not

« create inequities between different groups of veterans.

But some veterans and veterans’ groups are strongly opposed to moving to a single rate of
compensation. For example, Malcolm Whitney stated:

What a disturbing and disappointing recommendation to suggest that veteran warlike rates of
permanent impairment compensation should be the same as those with peacetime service. The
veteran’s permanent impairment is the result of him or her putting their life on the line for their
country. Surely, they are owed a far greater level of compensation to someone whose impairment
occurred during peacetime service. (sub. DR173, p. 10)

Similarly, the AATTV Association WA Branch stated that veterans would see a single rate
as an ‘affront to their service’ (sub. DR174, p. 1). Others, such as Legacy Australia
(sub. DR220) and the Alliance of Defence Service Organisations (sub. DR247), also did not
support a single rate of assistance.

Participants who did support a single rate of assistance, such as Bert Hoebee (sub. DR195)
and the Vietnam Veterans’ Federation of Australia (sub. DR215), did so on the basis that the
higher warlike rate be used for all veterans.

As discussed in chapter 4, an injury is an injury, irrespective of how an injury is acquired.
As such, the Commission disagrees that an injury acquired in warlike service should result
in a different level of compensation to an injury acquired in another military setting.
Different operational settings may require different forms of recognition — such as
different levels of pay and allowances — but the compensation regime is not the right
vehicle for such recognition.
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Moving to a single rate is complex

Selecting a single rate of permanent impairment compensation for all veterans covered by
the MRCA is not straightforward and has the potential to have large budgetary implications.
As Peter Sutherland (sub. DR192) noted, the cost will be very high if no veteran is to be
made worse off.

Moving to the warlike and non-warlike rate would mean that no veteran was disadvantaged.
However, the cost could be high. Back of the envelope estimates suggest that moving all
MRCA veterans to the warlike and non-warlike rate could increase the costs of permanent
impairment compensation by about 25 per cent. This could correspond to an increase in
compensation of about $40 million each year in the short term, rising rapidly as the MRCA
becomes the predominant scheme (Productivity Commission estimates).

Prior to setting a rate, the Australian Government will need to weigh up the benefits of the
change with the lifetime fiscal implications and the transitional arrangements that will be
necessary to implement a single rate. There is an opportunity cost of providing additional
benefits to a cohort of veterans (that is, money spent on additional benefits displaces money
spent elsewhere) and this needs to be considered before a decision is made about the rate.

Moving to a single rate would also have equity implications. If a higher rate is introduced
and veterans who have already put in claims do not have their compensation reassessed, this
would mean that veterans who have submitted claims quickly could be made worse off
relative to those who have delayed their claim. On the other hand, if existing compensation
claims were reassessed, this would add to the administrative burden and the cost of the
change.

Because of these equity issues, a transition path is needed. A transition to a single rate could
be achieved by adjusting the relevant compensation factors contained in the GARP-M slowly
up and/or down each year, until a single rate is achieved. This may take many
years — possibly 10 years — but would achieve the benefits of a single rate without the
large equity implications of immediately moving to a single rate.
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RECOMMENDATION 14.1 A SINGLE RATE OF PERMANENT IMPAIRMENT COMPENSATION

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to remove the requirement that veterans with impairments relating to warlike
and non-warlike service receive different rates of permanent impairment compensation
from those with peacetime service.

The Department of Veterans’ Affairs should amend tables 23.1 and 23.2 of the Guide to
Determining Impairment and Compensation to specify one rate of compensation to
apply to veterans with warlike, non-warlike and peacetime service. This should be
achieved via a transition path, with the compensation factors merging to a single rate
over the course of about 10 years.

Prior to setting the single rate, the Australian Government will need to balance the
lifetime fiscal implications of the change with the benefits needed by veterans, as well
as the transitional arrangements that will be necessary to implement a single rate.

Impairments must be permanent and stable under the MRCA

Under the MRCA (and the DRCA), impairments must be considered permanent and stable
for permanent impairment compensation to be granted. Veterans with impairments that are
not considered stable are eligible for interim compensation based on what their condition is
expected to stabilise to (chapter 13). Interim compensation cannot be clawed back if the
assessment is found to be too generous.

Because under the MRCA permanent impairment compensation can be taken as a lump sum,
permanent and stable provisions prevent veterans receiving compensation for impairments
that are likely to improve naturally or with rehabilitation. For example, a veteran could have
an impairment to their shoulder of 50 impairment points, but with rehabilitation it could
improve to 20 impairment points. Without permanent and stable provisions, the veteran
could receive lump-sum compensation based on 50 impairment points.

Issues raised about the permanent and stable provisions

Several participants to this inquiry said that the permanent and stable provisions are unfair,
and they add to the time taken for a veteran to receive compensation. The Vietnam Veterans’
Federation of Australia (sub. 34) stated that the provisions cause delays and should be
removed, while the Vietnam Veterans’ Association of Australia (sub. 78, p. 9) said the
provisions were ‘unreasonable’. In its submission to the Senate inquiry into suicide by
veterans, the Alliance of Defence Service Organisations (2016) also noted that the provisions
are known to frustrate veterans awaiting determinations.

The provisions are of particular concern for veterans with conditions that can fluctuate with
time, such as mental health conditions. DVA (sub. 125) noted that many conditions have a
fluctuation in symptoms as part of their normal manifestation. The Royal Australian and
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New Zealand College of Psychiatrists also noted that it can be challenging to meet the
permanent and stable provisions for people with a mental illness.

The episodic nature of mental illness, whereby consumers can have periods of wellness and
periods with severe symptoms, means that it is challenging to meet the requirement of having a
‘permanent and stable’ condition. Often substantial support and treatment will be required before
stability is achieved in the field of mental illness, and veterans should not be left without
compensation during this period if their mental health issues are related to service. (sub. 58, p. 8)

Similarly, the Australian Federation of Totally and Permanently Incapacitated
Ex-Servicemen and Women noted that:

A number, if not all, psychological conditions along with a number of physical conditions will
never be stabilised but yet the Veteran and their families need to wait until the Claim Delegate
decides that they are ready to finalise the claim. (sub. 134, p. 23)

Other participants, however, were of the view that the issues around permanent and stable
had been resolved. Peter Sutherland (sub. 108, p. 5), for example, said that the issue had
been ‘overblown’, and mainly arose from a failure to apply interim compensation
arrangements effectively. The Returned and Services League (RSL) National (sub. 113) also
said that the issue had been resolved by recent amendments and improvements in interim
compensation payments.

The 2011 review of the MRCA noted issues with the permanent and stable provisions, and
considered that more frequent use of the interim compensation provisions would address the
issue (Campbell 2011b). While DVA has always been able to offer interim compensation
under the MRCA, it was rarely granted in the initial years (figure 14.1). It has been used
more frequently since 2009. In 2018, over 900 MRCA cases led to interim compensation
determinations.

What are veterans entitled to while they wait for a condition to stabilise?

It is important to point out that the provisions around stability only relate to permanent
impairment compensation. Veterans can still be eligible for other forms of compensation,
including incapacity payments, while waiting for a condition to stabilise. And as noted
above, veterans can also receive interim permanent impairment compensation while
waiting for their condition to stabilise — and the use of this form of compensation has
increased over time.

As a result of recent policy changes, veterans submitting a claim for a mental health
impairment may be eligible for two additional forms of compensation.

« First, they can receive the Veteran Payment while waiting for a claim to be determined
and six weeks after the claim has been determined (or longer if necessary to transition to
another form of income support). This provides an income stream for a veteran while
they wait for their payment to be processed.
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« Second, DVA will provide interim compensation to people with mental health conditions
at a minimum of 10 impairment points, even if the condition is expected to stabilise to
less than 10 impairment points (DVA 2018a).

Figure 14.1 Interim compensation determinations (MRCA), 2004-20182
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Source: Productivity Commission estimates based on unpublished DVA data.

The permanent and stable provisions should remain

The permanent and stable provisions should remain in place. A person should not receive a
final permanent impairment lump sum on the basis of a level of impairment that is expected
to improve over time.

FINDING 14.1

The requirements that a condition be permanent and stable before final permanent
impairment compensation is granted, under the Military Rehabilitation and
Compensation Act 2004, are needed to prevent veterans from being overcompensated
for impairments that are likely to improve.
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While many of the concerns about the permanent and stable provisions have been addressed
by the improved access to interim compensation since 2009, this is not to say that the
permanent and stable provisions cannot be further improved.

Interim compensation — weekly compensation or lump-sum payments?

The Commission heard that there is a culture of risk aversion during the claims process in
DVA, particularly regarding the payment of interim compensation. While the use of interim
compensation has improved, given uncertainty around what impairments may stabilise to,
there is likely to remain a bias towards not paying interim compensation, or paying interim
compensation at a low level. For example, as discussed below, lifestyle ratings under the
MRCA for interim assessments are generally more conservative for a given impairment
rating than those for final permanent impairment assessments.

One reason for this may be that interim permanent impairment compensation is not truly
interim in nature. Veterans can take interim compensation as a lump sum, which cannot be
reduced — even if the condition stabilises at a level lower than expected. Lump-sum
payments can be increased following stabilisation of the impairment, and underpayments
can be corrected later in the process.

A consequence of this arrangement is that veterans can be overpaid if they have conditions
that improve more than expected. This may be exacerbated by the recent policy decision to
grant interim compensation of at least 10 impairment points for those with mental health
conditions — even if the condition is expected to stabilise below 10 impairment points.

The Commission supports recent moves to increase the availability of interim permanent
impairment compensation, particularly for those with mental health issues. Recommendations
following the suicide of Jesse Bird note that more needs to be done to ensure that veterans
eligible for interim compensation are actually paid it (DVA and DoD 2017). These efforts
should continue. However, interim permanent impairment compensation should be interim in
nature — that is, compensation should be provided as a periodic payment that can be increased
or decreased at a later date depending on the final permanent impairment assessment
(compensation already granted should not be ‘clawed back”).

These changes should be combined with a move toward paying interim compensation at the
level that best reflects where the impairment is likely to stabilise to, including the lifestyle
rating. That is, there should be less risk averse assessments of interim compensation.
Veterans on interim compensation should be required to undertake reasonable rehabilitation.
Once the condition has stabilised, the level of compensation should be reviewed and veterans
would then have the option of taking a lump sum.

Participants expressed some confusion around the intent of this recommendation. Some saw
it as a cost-cutting measure (Malcolm Whitney, sub. DR173). Others considered that the
reform could be detrimental to veterans (Veterans of Australia Association, sub. DR232,
Vietnam Veterans’ Federation of Australia, sub. DR215). The intent of this recommendation
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is that, by allowing DV A to more easily correct for mistakes made in the interim assessment,
it will allow for a less cautious approach to interim assessments. This will lead to more
interim compensation payments made, and at higher levels — to the benefit of veterans.

RSL Queensland (sub. 73) argued that interim permanent impairment payments should be
weekly, but be based on the current level of impairment, rather than the level that the
impairment is expected to stabilise to. This would simplify the process, however, it could
reduce incentives for veterans to participate in rehabilitation. Given the importance of
rehabilitation for recovery and veterans’ wellbeing, the Commission does not support this
proposal.

RECOMMENDATION 14.2 INTERIM COMPENSATION TO BE TAKEN AS A PERIODIC PAYMENT

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to remove the option of taking interim permanent impairment compensation as
a lump-sum payment. The Act should be amended to allow interim compensation to be
adjusted if the impairment stabilises at a lower or higher level of impairment than what
is expected within the determination period.

The Department of Veterans’ Affairs should adjust its policy on assessing lifestyle
ratings for interim permanent impairment to more closely reflect the lifestyle rating a
veteran would expect to receive once the condition has stabilised.

A time limit for stability?

A key source of concern for veterans is the length of time it can take for an impairment to
be determined to be stable. For example, the Commonwealth Ombudsman noted that:

The time frame for potential stabilisation can be many years, and clients are understandably
frustrated that their claim for their illness cannot be resolved sooner. This is particularly so when
they have psychologically adjusted themselves to a serious and permanent health condition.
(2009, p. 3)

Requiring that an injury become stable will lead to some delays. As noted by Hanks in
relation to the Victorian Accident Compensation Act:

Some delay due to the instability of a worker’s injury or illness is unavoidable. It is important
that an injury has stabilised to ensure that the ‘permanent’ impairment resulting from the injury
is appropriately assessed and the entitlement to compensation accurately calculated. (2008,
p. 270)

Nonetheless, delays should be minimised. Even with access to interim compensation, delays
stretching several years can cause unnecessary angst for veterans, particularly where the
veteran is suffering from a mental health condition.
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The Commission considers that DVA should have the discretion to offer final permanent
impairment compensation in cases where the condition is not stable, but:

« the impairment is permanent — that is, it is likely to have a lasting effect

« asignificant length of time has passed since the veteran lodged their claim — at least
two years

o the veteran has undertaken all reasonable rehabilitation and healthcare — as determined
by DVA.

At this point, the veteran would receive compensation based on their current level of
impairment, which could be taken as a lump sum. If the veteran’s condition deteriorates
further after this point, they could seek a reassessment to increase their compensation.

A similar approach is wused under the New Zealand Accident Compensation
Act 2001 — compensation can be paid if two years have passed, and a medical practitioner
determines that an impairment is likely to lead to a lasting effect, but is not yet fully stable.

For the majority of cases, this provision is unlikely to have a significant effect, as the
veteran’s impairment is likely to become stable within two years. The fiscal costs of this
change are likely to be relatively small over the long run. However, it would remove outlier
cases, particularly veterans with mental health issues, where the impairment can take many
years to be considered stable. This change was largely supported by veterans.

RECOMMENDATION 14.3 INTERIM COMPENSATION TO BE FINALISED AFTER TWO YEARS

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to allow the Department of Veterans’ Affairs the discretion to offer veterans
final permanent impairment compensation if two years have passed since the date of
the permanent impairment claim, but the impairment is expected to lead to a permanent
effect, even if the impairment is considered unstable at that time. This should be subject
to the veteran undertaking all reasonable rehabilitation and treatment for the impairment.

Payments for eligible young dependants

Following the Black Hawk disaster in 1996, the 1997 Inquiry into Military Compensation
Arrangements recommended that the maximum permanent impairment compensation under
the Safety, Rehabilitation and Compensation Act 1988 (SRCA) be increased by $150 000.
This was to take into account:

« the need to acquire suitable housing and a vehicle
« the additional financial costs incurred by families who forego careers to provide care

« an inability to re-enter the workforce
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« the drop in income brought about by the loss of financial support, such as housing,
provided to members of the Australian Defence Force (ADF) (DoD 1997).

In response to the recommendation, the Australian Government increased the maximum
compensation under the SRCA by $49 000, with an additional $50 750 for each young
dependant if the veteran was severely impaired. This payment is retained in the MRCA —
with indexation, a severely impaired veteran can receive $89 393 for each young person
dependent on them (chapter 13).

Based on the Commission’s research, the MRCA is the only compensation scheme that links
the maximum permanent impairment compensation to the number of children a person has,
and it is unclear what the rationale is for the payment. Linking a non-economic loss payment
to the number of children appears tenuous at best. The economic costs of raising children
are met through other payments — including income maintenance through incapacity
payments. As noted by the War Widows’ Guild of Australia, there are already payments
available through the veteran system to help with the costs of raising children.

We are aware that payment (of the same amount) is paid to the dependent children and spouse
should the veteran die. This is paid to compensate for loss of a parent and is separate to the initial
payment. The Guild questions the necessity of two compensation payments to the same
dependents being aware that MRCA is a beneficial legislation. Children of eligible veterans may
also access educational payments under the Military Rehabilitation and Compensation Education
and Training Scheme 2004. (sub. DR278, p. 21)

Generally available welfare payments, such as the family tax benefit, also assist with the
costs of raising children.

Irrespective of whether there is a rationale for the payment, it is poorly designed. It can lead
to perverse incentives for veterans. For example, the Commission heard that there can be an
incentive for veterans to delay submitting claims that would lead to them exceeding
80 impairment points until they have children and become entitled to the additional
compensation. On the other hand, if an impairment stabilises after a child ceases to be an
eligible young person, the veteran can miss out on a substantial amount of compensation.

There are also questions of equity between veterans raised by the payment. A veteran with
two children can receive about $180 000 more in compensation than one without — even if
that veteran is likely to have children in the future. Similarly, a veteran with two children
but with impairments rated at 79 impairment points will receive over $180 000 less than a
veteran in the same situation but with 80 impairment points.

The introduction of the MRCA resulted in a large increase in the maximum rate of permanent
impairment compensation — the maximum base rate of lump-sum compensation is about
$200 000 higher than the DRCA rate — but the eligible young person payment has been
retained. A severely impaired veteran under the MRCA with two dependent children could
receive close to two and a half times the amount of permanent impairment compensation a
civilian worker in the same situation would receive under the SRCA.
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FINDING 14.2

There is little rationale for providing additional non-economic loss compensation to
veterans for having children. The current payment is unique to the veteran
compensation system, and leads to inequities and complexities.

Most veterans’ groups did not support removing the payment, noting that it was a beneficial
entitlement that should not be removed (ADSO, sub. DR247; Legacy Australia, sub. DR220;
VVFA, sub. DR215). Nonetheless, it is inequitable that veterans with children get a substantially
higher amount of permanent impairment compensation than those without. The need for an
eligible young person lump sum has been superseded by the substantially higher level of
permanent impairment compensation available under the MRCA relative to the DRCA.

While the payment is flawed and should be removed, it is a significant benefit to severely
impaired veterans. There is a case for offsetting compensation to ensure that severely
impaired veterans are not disadvantaged. This could be achieved by an increase in MRCA
permanent impairment compensation of about $37 per week for those with more than 80
impairment points (equivalent to almost a $50 000 lump sum for younger veterans), tapering
to $0 by 70 impairment points. This approach would reduce the complexity of the scheme
and improve equity between veterans, while retaining the beneficial nature of the scheme.

RECOMMENDATION 14.4 ELIGIBLE YOUNG PERSON PERMANENT IMPAIRMENT PAYMENT

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to:

e remove the permanent impairment lump-sum payments made to the veteran for
dependent children and other eligible young persons

e increase the rate of permanent impairment compensation by about $37 per week for
veterans with more than 80 impairment points. This should taper to $0 by
70 impairment points.

Guides to assessing impairment

As noted in chapter 13, each Act has its own guide to assess rates of permanent impairment.
The use of different guides means that the same impairment can be given a different
impairment rating, depending on which Act the impairment falls under. This makes
comparisons across the Acts more difficult, increases the complexity of assessing claims,
and increases the difficulty of offsetting between the Acts. DVA noted that:

The guides used by DVA are not necessarily the latest assessment guides, and there can be
significant differences in the assessment of benefits across each of DVA’s Acts depending on
which condition is being assessed and under which guide. (sub. 125, p. 104)
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This is an area that could be simplified.

The guide used under the DRCA is the most distinct from the other two guides in terms of
the impairment ratings assigned to each condition. Simplification would be achieved by
assessing future claims that would have been assessed under the DRCA under the GARP-M.
While it is not possible to align the Guide to the Assessment of Rates of Veterans’ Pensions
(GARP) and the GARP-M entirely, given the differences in processes across the VEA and
MRCA, where possible these manuals should be aligned to ensure that the same impairment
is assigned the same impairment rating across the remaining Acts.

Lifestyle ratings

Under all three Acts, an impairment will be allocated a lifestyle rating depending on its effect
on the veteran’s lifestyle. This affects the level of compensation that a veteran may receive
(chapter 13). Lifestyle ratings are from 0—7 under the MRCA and VEA, and from 0-100 under
the DRCA. Slater and Gordon (sub. 68) questioned the use of lifestyle ratings, noting that:

« inthe GARP and GARP-M each impairment rating has a range of 1-2 lifestyle ratings
associated with it (this range is referred to as ‘the shaded area’). Allocated lifestyle
ratings rarely fall outside this range

« the factors that affect lifestyle ratings are out of date, and were predominantly developed
for World War Il veterans

« Veterans often do not adequately identify the limitations on their lifestyle, or will over
exaggerate the effects

« if claimants seek a lifestyle factor outside the shaded area, this can result in a long,
drawn-out process

« increases in lifestyle ratings often result in little gain for the claimant.

It is clear that, at least for the MRCA, most lifestyle ratings fall inside the shaded area for
the impairment rating. As of June 2017, about 96 per cent of people who had received a
permanent impairment payment had been allocated a lifestyle rating within the shaded
area — 73 per cent of people had received a rating at the top end of the shaded area. Of the
remaining 4 per cent of veterans, roughly half received a lifestyle rating below the shaded
area, while the other half received a rating above the top of the shaded area (Productivity
Commission estimates based on unpublished DV A data).

The tendency for veterans to be allocated a lifestyle rating within the shaded area reflects the
fact that veterans can opt not to submit a lifestyle questionnaire — which will usually result
in a lifestyle rating at the top of the shaded area, or at the bottom of the shaded area for
interim permanent impairment assessments. It may also reflect an administrative bias
towards granting veterans lifestyle ratings within the shaded area.

It is also the case that changes in lifestyle ratings often do not have a large financial effect
in practice, particularly under the MRCA. For veterans with warlike or non-warlike service
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under the MRCA, a one point change in lifestyle rating will affect their compensation factor
by 0.01-0.02 — a difference of $4-$8 per week. Under the VEA, an increase in lifestyle
factor may put veterans onto the next highest general rate pension (which can lead to an
increase in compensation of $25 per week), or alternatively not affect the veteran’s
compensation at all.

Hilton Lenard and Keith Russell (sub. 13) highlighted the complexity that can occur as a
result of the assessment of lifestyle ratings. It noted an example of a veteran who had been
assigned a lifestyle rating of two, when they were seeking a lifestyle rating of four (a rating
consistent with the top of the shaded area for the veteran’s level of impairment). While after
lodging an appeal to the Veterans’ Review Board the veteran received a lifestyle rating of
four, the Association noted that: ‘after several years, this veteran received what he was
entitled to from the beginning but initially denied and forced into the appeals system due to
bad administration’ (sub. 13, p. 3).

There is an in-principle case for retaining lifestyle ratings. Veterans whose impairment leads
to a greater effect on their lifestyle should, all else equal, receive a higher amount of
compensation. That said, the way they are currently used suggests that they are a ‘tick and
flick” exercise of the compensation process — with little variation in the lifestyle ratings
assigned and difficulties for veterans in obtaining a rating that differs from the shaded area.
If lifestyle ratings are to remain, they should be treated by veterans and DVA as a more
integral part of the process.

Participants to this inquiry largely supported the retention of lifestyle ratings (Bill Kaine,
sub. DR197; VOA, sub. DR232; VVFA (ACT) and Belconnen RSL Sub-branch,
sub. DR229). Nonetheless, many participants supported an examination of the ratings, to
determine if the administration of lifestyle ratings could be improved (Bert Hoebee,
sub. DR195; Legacy Australia, sub. DR220; RSL (South Australian Branch) et. al.,
sub. DR188).

DVA should review its administration of lifestyle ratings, to see if they can be used more
effectively to compensate for the effect of an impairment on a veteran’s lifestyle.

RECOMMENDATION 14.5 IMPROVE LIFESTYLE RATINGS

The Department of Veterans’ Affairs should review its administration of lifestyle ratings
in the Military Rehabilitation and Compensation Act 2004 to assess whether the use of
lifestyle ratings could be improved to more closely reflect the effect of an impairment on
a veteran’s lifestyle, rather than being a ‘tick and flick’ exercise.
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14.2 Compensation for economic loss

Incapacity payments

This section considers some of the issues raised about incapacity payments in the MRCA
and DRCA. The incapacity payment provisions in these Acts are relatively consistent (with
some exceptions) to the provisions that apply in most workers’ compensation schemes, and
few issues were raised about these payments.

There are two key, and often competing, objectives for economic loss compensation
payments.

« Payments should reflect, as close as possible, the true economic cost faced by the veteran
as a result of their impairment — the lost wages resulting from a reduced ability to work.

« Anincentive needs to remain for veterans to return to work where they are able to do so.

The step downs in compensation in the MRCA are designed to pay a reasonable level of
income replacement, while still maintaining an incentive to return to work (PC 2004).

In general, there is a balancing act between the generosity of compensation and incentives
to return to work and rehabilitate. The design of the MRCA (and DRCA) incapacity
payments mean that compensation will be gradually withdrawn as a veteran returns to work,
and that a veteran will be better off financially as they return to work. On the other hand, the
VEA has poor incentives for veterans to return to work — as there can be large drop offs in
compensation if veterans work more than a specified number of hours. Peter Siminski
(sub. DR222) highlighted that the reduction in employment due to Vietham-era service
(compensated by the VEA) could be up to 40 per cent.

This section considers changes to incapacity payments with these key objectives in mind.

Remuneration loading

Veterans on MRCA incapacity payments can receive a remuneration loading — a top up to
their normal earnings reflecting the non-monetary benefits of military service (chapter 13).
The explanatory memorandum to the MRCA stated that the payment was:

... to reflect and compensate for the lost non-financial components that make up the entire ADF
remuneration package, such as free medical and dental and subsidised housing. (Vale 2003,
p. 50)

Peter Sutherland raised concerns about the remuneration loading, noting that:

[The remuneration loading] now amounts to more than $160 pw and has the effect that a junior
private will receive about $50 000 pa in incapacity payments, an amount which they are unlikely
to be able to earn in civilian employment. | think the add-on was probably a necessary
compromise to get the MRCA Bill passed into law, however its logic is doubtful: the service
allowance is already built into normal earnings for discharged veterans (without the
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inconveniences compensated for by the service allowance) and many of the non-pay issues are
no longer relevant after discharge. (sub. 108, p. 5)

Incapacity payments are designed to cover the economic loss associated with an impairment,
and where a person has suffered genuine economic loss, they should be compensated for it.
The veteran scheme appears to be the only workers’ compensation scheme in Australia to
add a remuneration loading-type allowance on to normal earnings. Although this is not the
norm, it could be justified where the veteran faces a genuine economic loss as a result of
losing access to the services they have available in the military.

Nonetheless, the rationale for introducing the remuneration loading appears weak. Many
veterans can receive partial or full health coverage after leaving the military through the
DVA healthcare cards system. Veterans can also get access to subsidised home loans to assist
with their housing costs through schemes, such as the Defence Home Ownership Assistance
Scheme. It is unclear what the other intangible benefits included in the allowance are, and
there appears little science behind why the loading was initially set at $100 per week.

One of the key issues with the remuneration loading is the effect it can have on incentives
for veterans to return to work. For example, if a veteran was previously earning $1000 each
week in the military, the step down to 75 per cent combined with the remuneration loading
would mean they would be paid 87 per cent of their military salary. The intent of the
75 per cent step down is to provide veterans with incentives to return to work, and the
remuneration loading undermines this incentive.

The remuneration loading is not targeted at the economic loss faced by veterans, and reduces
incentives to return to work. It should be removed.

Superannuation contributions

Under the MRCA and the DRCA, employer superannuation contributions are not taken into
account when estimating the veteran’s normal earnings for incapacity payment purposes, nor
is a superannuation contribution paid when the veteran is receiving incapacity payments.
Peter Sutherland argued that:

In the current environment of retirement savings through accumulation superannuation funds, it
is inequitable that veterans on incapacity payments cannot access compulsory superannuation to
help them after age 67 when their incapacity payments cease. (sub. 108, p. 5)

Superannuation contributions are not made due to Australian Taxation Office guidance that
notes that compensation for workers not working are not salary or wages, and thus no
superannuation contribution needs to be made. It is also consistent with all state and territory
workers’ compensation schemes, with one exception: in Victoria, superannuation
contributions can be paid if the worker has been on incapacity payments for at least a year.

The issue of whether superannuation contributions should be made where a person is on
workers’ compensation payments has been considered for many years.
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o In 1994, the Industry Commission recommended that superannuation contributions
should continue while workers are on weekly incapacity benefits, otherwise they would
be disadvantaged relative to other workers upon retirement (1C 1994).

o In 2004, the Productivity Commission noted that ‘inclusion of superannuation
contributions could provide for some of the needs of injured workers after the cessation
of benefits’ (2004, p. 261).

« And the Hanks review of the SRCA recommended that consideration be given to
amending the Superannuation Guarantee Act so that workers’ compensation payments
would be considered ordinary time earnings, and be subject to superannuation
contributions (Hanks 2013).

Not paying superannuation is likely to lead to cost shifting from the veteran compensation
system to the welfare system, which masks the costs of impairments and may reduce the
incentive to minimise injuries. As noted by the Department of Family and Community
Services in its submission to the Commission’s workplace relations inquiry:

Long-term unemployment can have significant implications on superannuation for both workers
and their families. As injured workers that have not returned to work have a decreased amount
of superannuation, many will have increased reliance on age pension in retirement and lower
overall income, as age pension only provides a basic level of support. (Cited in PC 2004, p. 270)

For many current veterans, the lack of a superannuation contribution may not be a significant
concern. Until 2016, military superannuation was mostly in the form of defined benefits
funds, and veterans who are incapacitated while serving would be entitled to invalidity
pensions for life through their superannuation. However, going forward, ADF members on
the ADF Super accumulation fund may find themselves disadvantaged as a result of their
incapacity to work (if they are not receiving an invalidity pension through ADF Cover).

Who should be eligible for superannuation contributions?

Superannuation contribution payments should be paid to long-term incapacity payment
recipients — those who have been on incapacity payments for more than a year — who were
on the ADF Super arrangements. This would be relatively straightforward as ADF Super is
a standard accumulation based scheme. However, these contributions should not be made if
the recipient is in receipt of an invalidity pension through ADF Cover, as this includes a
pension for life component to replace superannuation.

Going forward, this arrangement could help to streamline the superannuation arrangements
and DVA compensation arrangements into one scheme, as it would address a key
shortcoming of incapacity payments.

Arrangements for the other military superannuation schemes are less straightforward, as they
include large defined benefit components. The MilitarySuper scheme has a partial
accumulation component, and consideration should be given to providing members with
some portion of the superannuation guarantee to support their retirement. The Defence Force
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Retirement and Death Benefits Scheme is a fully defined benefits scheme, and no
superannuation payment should be given to incapacity payment recipients who are a member
of this scheme.

Finally, it is intended that the superannuation contribution be a replacement for the
remuneration loading, not a payment on top of it. Veterans receiving the remuneration
loading should not be eligible for a superannuation contribution through their incapacity
payment.

RECOMMENDATION 14.6 TARGET INCAPACITY PAYMENTS AT ECONOMIC LOSS

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to:

« remove the remuneration loading added to normal earnings for future claimants of
incapacity payments
e provide the superannuation guarantee to veterans on incapacity payments who:

-~ were members of the ADF Super or Military Superannuation and Benefits Scheme
when they were in the military

— are not receiving an invalidity pension through their superannuation
— have been on incapacity payments for at least 45 weeks
— are not receiving the remuneration loading.

Incapacity payments for veterans who are unable to work

While the step down in incapacity payments to 75 per cent of normal earnings after 45 weeks
is designed to provide an incentive for veterans to return to work, several participants
criticised the use of step downs where a veteran is incapable of returning to work. For
example:

My question is, as | am medically unable to pursue any type of paid work, why doesn’t the
incapacity remuneration package remain equal to my departing salary until retirement age ... As
it stands now, I am fortnightly worse off than when | was fully employed by defence. (Dale
Canning, sub. DR164, p. 1)

My concern is that | am no longer able to work due to my accepted service related conditions,
yet am now required to exist on 75% of my previous wage ... The significant decrease in earnings
places a significant psychological burden on members who are medically deemed unable to work.
(Rory Patterson, sub. DR238, p. 1)

The Commission does not support increasing the rate of incapacity payments for people who
are incapable of returning to work. There are several reasons for this.

« Labelling someone as unfit to ever return to work goes against the wellness principle.
The Commission heard that labelling people as unfit to return to work can affect their
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self-esteem and self-worth. It would, at least in part, replicate the downsides of labelling
veterans as totally and permanently incapacitated under the VEA.

« The veteran schemes are already relatively generous in this regard. Under many of the
state and territory schemes, incapacity payments will cease entirely unless a person is
severely impaired.

« ltis unclear how it would be determined whether a person is unfit to ever return to work.
Linking it to permanent impairment ratings is flawed — as impairment is not a good
measure of incapacity — and leaving it to the discretion of the scheme administrator is
likely to lead to significant inconsistencies between cases.

Nonetheless, there is an in-principle case for veterans who would clearly be unable to ever
return to work to receive the full amount of economic compensation — 100 per cent of their
prior incapacity payment. The Commission is not opposed to this issue being reconsidered
in the future if it is found that the scheme could be competently administered by the Veteran
Services Commission to mitigate the downsides of the approach discussed above.

Other differences between the MRCA and the DRCA

There are a number of other differences between the MRCA and DRCA incapacity
payments, including that:

« the DRCA increases incapacity payments based on indexation, while the MRCA
increases payments based on actual movements in ADF pay

« the DRCA reduces payments by an additional 5 per cent based on a notional
superannuation contribution.

The Commission considers that aligning the DRCA with the MRCA approach in these cases
is reasonable. Adjusting payments based on actual movements in ADF pay more accurately
reflects the economic loss faced by the veteran as a result of their incapacity. The
superannuation contribution is outdated. The Hanks review noted that:

That deduction is intended to represent the contribution that the employee would have been
making to her or his superannuation scheme if still employed. However, very few superannuation
funds now require an employee to contribute to her or his own superannuation. Because most
employees are not required to contribute to their superannuation funds, it is inequitable to reduce
their incapacity payments in lieu of this assumed contribution. (Hanks 2013, p. 99)

The MRCA approach in these areas should be retained, and applied for veterans currently
receiving incapacity payments under the DRCA.
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The special rate disability pensions
The MRCA special rate disability pension

Under the MRCA, veterans that meet certain eligibility criteria can opt to take a special rate
disability pension (SRDP) — largely equivalent to the special rate of disability pension under
the VEA — instead of incapacity payments (chapter 13).

There are several issues with this payment.

« The criteria for the payment runs counter to the rehabilitation focus of the MRCA. Unlike
incapacity payments — which provide incentives for veterans to return to
work — veterans lose access to their payment entirely if they return to work for more
than 10 hours per week. In effect, veterans receiving the payment are labelling
themselves as totally incapacitated for life.

o The choice between incapacity payments and the SRDP can create confusion for
veterans. Veterans must receive financial advice to make this choice, but this is costly.
As of June 2018, the cumulative cost of providing financial advice to choose between
the SRDP and incapacity payments was about 15 per cent of the cumulative cost of
paying the SRDP over the lifetime of the MRCA (Commission estimates based on
unpublished DVA data).

DVA also noted that the SRDP ‘is complex to administer and can act as a barrier to
employment’ (sub. 125, p. 32).

The MRCA SRDRP is rarely used. In 2018, just over 50 veterans received a SRDP payment
(including a SRDP energy supplement). But this exaggerates the true use of the SRDP.

About 37 of the veterans receiving the SRDP in 2018 received less than $10 000 through the
SRDP — due to offsetting from military superannuation and permanent impairment
payments. Indeed, for 32 of the veterans, the only SRDP payment they received was an
energy supplement payment. For these veterans, the benefit of accessing the SRDP appears
to be the higher rate of energy supplement available through this payment (because both
their SRDP payment, and their potential incapacity payments, would be offset to zero). This
is not the objective of the SRDP.

The remaining veterans are a predominantly older cohort. The average age of these veterans
is about 55 years old (compared to the average age of MRCA veteran clients of about 40
years old). Eight of the veterans are 64 years of age or older — at, or nearing the age where
incapacity payments will cease. For these veterans, the benefit of accessing the SRDP
appears to be accessing the lifetime pension available, rather than incapacity payments which
are tightly focused on the economic loss actually faced by the veteran, and thus cease at 65.
Again, this is not the objective of the SRDP. There is no rationale for providing economic
loss compensation for a veteran who is at retirement age, and has had a full career.
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This leaves about 8 veterans who may be accessing the SRDP for the reason it was
introduced. The SRDP was originally introduced into the MRCA to provide a safety net to
ensure that no one would be made worse off in the transition from the VEA to the
MRCA — in particular, people in junior ranks in the military (Campbell 2011b; Vale 2003).

The reason for the low uptake of the SRDP is that substantial increases in military wages
mean that it is unlikely that veterans will be better off on the SRDP than on incapacity
payments. Even the people who have chosen to receive the SRDP are unlikely to be are
substantially better off on the payment.

While the safety net may have had some rationale at the time of the introduction of the
MRCA, its time has now passed. The payment has no rationale, can create costs, cause
confusion and reduce incentives to return to work. The option of taking this payment should
be closed.

RECOMMENDATION 14.7 REMOVE THE MRCA SPECIAL RATE DISABILITY PENSION

The Australian Government should amend the Military Rehabilitation and Compensation
Act 2004 to remove the option of taking the special rate disability pension. Veterans who
have already elected to receive the special rate disability pension should continue to
receive the payment.

The level of the VEA special rate of disability pension

Several participants raised concerns about the level of the SRDP under the VEA. For
example, the Australian Federation of Totally and Permanently Incapacitated
Ex-Servicemen and Women (sub. 134; sub. 145) used comparisons with the minimum wage
and average weekly earnings to state that the level of the SRDP has decreased over time.
The Federation noted that the level of the SRDP has declined from 80 per cent of average
weekly earnings in the 1950s to about 43 per cent of average weekly earnings in 2018. The
Federation called for an increase in the SRDP of about $400 a fortnight — several other
participants supported the assertion that the SRDP was too low (Max Ball, sub. 140; John
Reeves, sub. 26).

Such comparisons ignore the other benefits that veterans on the SRDP can receive, including
the Gold Card and various allowances and supplements. Veterans on the SRDP can also
receive the service pension (or equivalent Centrelink payment) — the SRDP does not count
towards the income test for these payments. As noted by Clarke et al. (2003), the amount
that special rate pensioners were able to receive increased from about 70 per cent of male
average weekly earnings to 90-120 per cent throughout the 1970s, as the SRDP was
progressively excluded as income from welfare tests. It remained at this level throughout the
period considered by the Clarke Review.
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The additional payments received by special rate pensioners cannot be ignored, as most
special rate pensioners are receiving some form of additional welfare payment. As of
December 2018, over 70 per cent of veterans on the SRDP were also receiving some level
of the service pension and a further 7 per cent were receiving a Defence Force Income
Support Allowance payment (indicating that they were receiving a Centrelink payment).
And, as noted by Clarke et al. (2003), this is the minimum income a veteran on the SRDP
should receive — any not receiving the maximum amount of welfare would be receiving a
different income source, including potentially an invalidity pension through their
superannuation. Veterans are not required to survive on the SRDP alone.

When the SRDP, energy supplement and service pension are considered, a single totally and
permanently incapacitated veteran would be receiving about $2350 per fortnight (not
considering benefits such as access to the Gold Card). This is relatively consistent with the
figure estimated in the Clarke Review of about 90 per cent of average weekly (after tax)
earnings — there does not appear to have been an erosion in the adequacy of the SRDP since
the Clarke Review. As noted above, prior to the 1970s, veterans on the SRDP could not
access the service pension, and the changes to the service pension access increased the
relative generosity of the SRDP.

Participants to this inquiry did not consider the SRDP to be part of a compensation ‘package’,
and considered that the above general rate part of the SRDP should be considered as
economic-loss compensation. The Commission does not consider that ignoring a substantial
benefit of the SRDP — that it is exempt from income and assets tests for welfare
payments — would lead to sensible or sound policy making. The logical extension of this
approach is that the SRDP should be treated the same as other economic loss compensation
payments, and included in income and assets tests for the service pension and Centrelink
welfare payments. This approach would make many veterans substantially worse off, in
particular those veterans most in need, and is not supported by the Commission. There is no
compelling case for an increase in the SRDP.

FINDING 14.3

Changes to eligibility for the service pension and other welfare payments mean that the
package of compensation received by veterans on the special rate of disability pension
is reasonable. Despite strong veterans’ representation on this issue, there is no
compelling case for increasing the rate of the pension.

14.3 Benefits for dependants

There were few issues raised about benefits for dependants — ex-service organisations
representing dependants generally considered the benefits available to be reasonable.
However, benefits for dependants in the MRCA are an amalgamation of the SRCA and the
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VEA, and this has led to some discrepancies and areas where the payments available may
no longer be fit-for-purpose.

Benefits for dependants for non-service-related deaths

Under both the VEA and the MRCA, dependants of veterans can receive compensation even
if the death was not service related. Dependants of veterans on certain payments, including
the SRDP, intermediate rate pension and extreme disablement adjustment, and dependants
of veterans eligible for the MRCA SRDP, or above 80 impairment points can automatically
receive dependant benefits upon the death of the veteran, irrespective of whether liability for
the death was accepted by DVA.

As of June 2018, about 30 per cent of people receiving the war widow(er)s’ pension under
the VEA were receiving it as a result of the automatic eligibility (DVA unpublished data). It
is unknown how many of these would be eligible for the pension in the absence of the
automatic eligibility. Most people receiving wholly dependent partner payments under the
MRCA were as a result of service-caused deaths — this may be due to the relatively young
age of veterans covered by the MRCA, and would be expected to change in the future.

The rationale for the automatic eligibility for benefits for dependants is unclear. The original
intent of war widow(er) provisions was to compensate dependants for the service-related
death of a veteran. In 1936, automatic eligibility for the war widow(er)s’ pension was
introduced for dependants of veterans who died while on the SRDP. The Government noted
that this was ‘a big departure from the generally accepted principles of war pensioning and
any additional departures cannot be countenanced’ (McLachlan 1935, p. 2415). In 1991, the
automatic eligibility was extended to cover the extreme disablement adjustment and
widow(er)s of prisoners of war (Clarke, Riding and Rosalky 2003). It was later extended to
cover the intermediate rate pension.

The New Zealand Law Commission (2010) considered this issue in the context of the two
schemes operating there.

o [For scheme one (applying to veterans serving prior to 1974) it recommended that
dependants of veterans receiving a disability pension at the time of their death should
receive some compensation, but at a reduced rate (50 per cent of the pension the veteran
was receiving). This was on the basis that the role the spouse had played during the
veteran’s life should be acknowledged, but that, because scheme one was for veterans
who had served prior to 1974, there was less rationale for a generous payment — the
veterans covered by this scheme had not had their life cut significantly short by service.

o For scheme two, it recommended narrower eligibility — dependants would receive
benefits only if veterans died during qualifying service, within 10 years of service from a
condition that was attributable to service, or more than 10 years from an accepted late onset
condition. This is more generous than similar provisions in the United Kingdom system of
5 years and in the case of Canada, 30 days. There is no automatic eligibility under this
approach — death needs to be closely related to service. The Law Commission noted:
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When non-veterans are dying at a similar age of the same condition, the provision of entitlements,
such as compensation, to a surviving spouse does not seem justifiable. Elderly surviving spouses
are financially provided for by the Government’s income support and disability services.
(NZLC 2010, p. 227)

Automatic access to benefits for dependants had a stronger rationale at the time they were
introduced. At the time, the welfare and health systems were not as well established, and
veterans (almost exclusively men) were often the sole income providers. There is also some
evidence to suggest that veterans had a shorter life expectancy than non-veterans
(chapter 16). These rationales no longer hold.

The Commission is not proposing removing automatic access to benefits for dependants
under the VEA. Under the VEA, benefits are provided almost exclusively as pensions, and
the benefits available provide for an extension of (some) pension to a spouse upon the death
of their partner. While the rationale for this compensation is weak, the Commission does not
see a strong case for its removal. T